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Jesté ke kupni smlouveé

Karel Marek”

Leopold Skorusa™
DOI: https://doi.org/10.24040/sap.2024.11.4.182-199

Abstrakt:

MAREK, Karel - SKORUSA, Leopold: Jesté ke kupni smlouvé. Kupni smlouvou
se prodavajici zavazuje, ze kupujicimu odevzda véc, kterd je predmétem
koupé, a umozni mu nabyt vlastnické pravo k ni, a kupujici se zavazuje, ze
véc prevezme a zaplati prodavajicimu kupni cenu. Za kupni smlouvu se vzdy
povazuje smlouva o dodani spotfebniho zbozi, které je nutné sestavit nebo
vytvorit. Maji-li strany vili uzaviit kupni smlouvu bez urceni kupni ceny,
plati za ujednanou kupni cena, za niz se tyz nebo srovnatelny pfedmét v dobé
uzavieni smlouvy a za obdobnych smluvnich podminek obvykle prodava.

Kli¢ova slova:
oblanské pravo, novy obcansky zakonik, podstatné nalezitosti smlouvy,
uzavirani smlouvy, kupni smlouva.

Still to the Purchase Agreement

Abstract:

MAREK, Karel — SKORUSA, Leopold: Still to the Purchase Agreement. By
purchase contract with the seller agrees to surrender to the thing that is the subject
of the purchase to the buyer, and allow him to acquire the right of ownership to
it, and the buyer agrees to takes over thing and pay the purchase price to the
seller. The contract to supply consumer goods to be manufactured or produced
shall be deemed always as a purchase agreement.. If the parties have the will to
conclude the purchase contract without the determination of the purchase price
the price for which the same or a comparable course at the time of conclusion
of the contract and under similar terms and conditions is usually soold is held
tor the price agreed.

Key words:
Civil Law, new Civil Code, essencial elements of contracts, conclusion of
contracts, Purchase contract.
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Uvodem

Od ucinnosti ob¢anského zakoniku (od 1.1.2014) jiz uplynula uréitd doba.
Intenzita dodavek zbozi se vSak bude zvySovat. To plati mj. pro sféru civilni
(zejména dodavky jednoucelovych stroji, vyrobnich linek) 1 pro dodavky k zajisténi
obranyschopnosti. Je pfitom potfebné znat pravni Upravu. Proto dnes navazujeme
na svoje predchozi pojednani a vénujeme se koupi movitych véci-zbozi, a to v¢.
uvedeni aktudlni judikatury.

Koupé je v obcanském zakoniku upravena v ustanoveni § 2076 az 2183. Dnes se
z nich budeme vénovat zejména ustanovenim § 2076 az 2157, ktera upravuji pravé
véci movité - zbozi. Uvadime-li ¢islo ustanoveni ( § ) a neni-li uvedeno jinak, jde
o ustanoveni ob¢anského zakoniku.

Dutvodova zprava k obcanskému zakoniku mj. uvadi, ze Gprava neobchodni
a obchodni kupni smlouvy byla dfive oddé€lena a svéfena obCanskému i obchodnimu
duality soukromého prava promitnuté jak do kodifikace obecného obcanského prava,
tak 1 obchodniho prava. V nékterych evropskych statech byly pak tyto zdvojené
Gipravy postupné odstraiiovany. Stalo se tomu tak i v Ceské republice. Nyni mame
jednotnou Gpravu v zakoniku obc¢anském.

Ve vztazich mezi podnikateli plati v§ak urcité odliSnosti. Zejména uved'me, Ze
obchodni zvyklosti v téchto vztazich maji zasadné€ ptednost pred dispozitivnimi
ustanovenimi zakona.

Pfitom pravni uprava ob¢an.zék. vychazi z regulace, kterd byla dfive provedena
obchodnim zakonikem. Toto feSeni povazujeme za spravné, nebot’ §lo o dobie
propracovanou Upravu.!

Koncepcné se obCan. zak. inspiruje §vycarskou tpravou v tom smyslu, Ze nejprve
se formuluji obecna ustanoveni spole¢na pro vSechny ptipady koupé. Nasleduji
ustanoveni o koupi movitych véci a posléze Gprava vztahujici se ke koupi nemovitych
véci a ustanoveni o vedlejSich dolozkach v kupni smlouvé.

Obecna ustanoveni sleduji pojmové vymezeni kupni smlouvy a feSeni otazky
urcitosti kupni ceny, jakoz i stanoveni zakladnich povinnosti stran, pficemz se zvlastni
zietel bere na otazky spojené s plnénim a prechodem nebezpeci Skody na véci.

K postupu pravni upravy od obecného ke zvlastni Gpravé nemame zadnych
vyhrad. Jde o obvyklé a spravné feseni.

Podle obecného zadkladniho ustanoveni, tj. podle § 2079 obcan.zak. se kupni
smlouvou prodavajici zavazuje, Ze kupujicimu odevzda véc, ktera je predmétem
koupé, a umoZni mu nabyt vlastnické pravo k ni, a kupujici se zavazuje, Ze véc
prevezme a zaplati prodavajicimu kupni cenu.

Pfipomeiime, Ze pri uzavi‘eni smlouvy musi byt mj. i identifikovatelné smluvni
strany. Pfedmétem plnéni pfitom nemiiZe byt to, s ¢im nelze v soukromopravnich
vztazich volné nakliadat (napft. drogy).

1 MAREK, K. Smluvni obchodni pravo. Kontrakty, 4. aktualizované a rozsifené vydani, Brno :
Masarykova univerzita, 2008, s. 104-147.
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Neplyne-li ze smlouvy nebo zvyklosti néco jiného, jsou prodavajici a kupujici
zavazani splnit své povinnosti soucasn¢.

Z obcanskopravni kupni smlouvy vznikne prodavajicimu povinnost piredmeét
koupé kupujicimu odevzdat a kupujicimu povinnost predmeét koupé prevzit a zaplatit
za ngj prodavajicimu cenu.

Nasledné ustanoveni § 2080 upravuje, Ze kupni cena je ujedniana dostate¢né
urcité, je-li ujednan alespon zptsob jejiho urceni. To se mize stat napt. sjednanim
prislu§ného kalkula¢niho vzorce.

Do obc¢an.zék. je dale zafazeno (podle naseho ndzoru potebn¢) ustanoveni § 2081.
Upravuje otazku nakladii spojenych s odevzdanim a prevzetim véci. Naklady spojené
s odevzdanim véci v misté plnéni nese prodavajici. Naklady spojené s pfevzetim véci
nese kupujici.

Obcan.zak. pak fesi v ustanoveni § 2082 otazku, kdy prechéazi na kupujiciho
nebezpeci Skody na véci. Nebezpedi Skody na véci prechazi na kupujiciho-neni-li
dohodnuto jinak- soucasn¢ s nabytim vlastnického prava. Nabude-li kupujici
vlastnické pravo pred odevzdanim véci, ma prodavajici az do odevzdani véci prava
a povinnosti schovatele.”

Pokud je vSak uzaviena smlouva s odkladaci podminkou, pfechdzi nebezpeci
Skody na véci na kupujiciho nejdiive dnem splnéni podminky.

Tomu, kdo koupi budouci véci tzv. thrnkem nebo s nadéji na nejisté budouci
uzitky, patfi v souladu s ustanovenim § 2083 vSechny uzitky fadn¢ vytézené. Nese
vSak ztratu, bylo-li jeho o¢ekavani zmafreno.

Jsou-li pfi ujednavani kupni smlouvy vady na véci, o nichZ prodavajici vi,
prodavajici na n¢€ podle ustanoveni § 2084 upozorni kupujiciho. Timto ustanovenim
§ 2084 konc¢i Obecna ustanoveni koupé.

Koupé movité véci

Mobiliarni koupé je vymezena pfedmétem, kterym je movitd véc. Nerozhoduje
pritom jeji vychozi stav, ale stav, v jakém ma kupujici véc nabyt. Proto se ustanovenimi
o koupi movitych véci upravuji i ptipady, kdy je prodana dosavadni soucast véci
nemovité (material ze stavby apod.), kterou ma kupujici nabyt podle smlouvy jako
véc movitou. Zaroven se stanovi kritéria pro rozliSeni kupni smlouvy od smlouvy
o dilo (jejimz pfedmétem je urcend ¢innost), coz ma prakticky vyznam pfi koupi véci,
ktera je§té neni vyrobena.?

Zakladni ustanoveni § 2085 pro koupi movité véci urcuje, Ze jako koupé movité
véci se posoudi kazda koupé, jejimz piredmétem neni nemovita véc, jakoz i koupé
soucasti nemovité véci, ma-li kupujici podle smlouvy nabyt souc¢ast po oddéleni
jako véc movitou. Za kupni smlouvu se vzdy povazuje smlouva o dodani spottebniho
zbozi, které je nutné sestavit nebo vytvorit.

2 Blize v KINDL, M. — ROZEHNAL, A. a kol. Obcansky zdkonik, Prakticky komentar, sv.Il.,
Plzei : Ales Cengk, 1. vydani, 2019, 5.502-504.

3 K tomu viz LISKA, P. a kol. Meritum Obchodni zévazky, Praha : Wolters Kluwer Praha, 1.
vydani, 2021, s.303 a nasl.
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Maji-li strany vili uzavtit kupni smlouvu bez ur¢eni kupni ceny, plati za ujednanou
kupni cena, za niz se tyZ nebo srovnatelny predmét v dobé uzavieni smlouvy
a za obdobnych smluvnich podminek obvykle prodava.

Je-li urenym zplsobem stanovena cena a neni-li dohodnuto, zda je s dani
z pridané hodnoty ¢i bez DPH, pak (pfi povinnosti platit DPH) jde o cenu v¢. DPH.

Neni zde urena moznost stanoveni ceny odhadem, jako je tomu u smlouvy
o dilo. To povazujeme za spravné (ostatn¢ toto ustanoveni bude po nasem soudu
problematické i u smlouvy o dilo; uréeni ceny odhadem je totiz velmi obtizné a mtize
byt zakladem budoucich sporti).

Smlouva o dodani véci, kterd ma byt teprve vyrobena, se posoudi jako kupni
smlouva, ledaze se ten, komu ma byt véc dodana, zavéazal piedat druhé strané
podstatnou ¢ast toho, ¢eho je k vyrobeni véci zapotiebi.

Za kupni smlouvu se nepovazuje smlouva, podle niZz pievdzna cCast plnéni
dodavatele spociva ve vykonu c¢innosti. Vzhledem k tomu, Ze pro montdz neni
obligatorné urceno (vyslovné uvedeno), Ze se bude provadét podle smlouvy o dilo,

Za kupni smlouvu se nebude povazovat smlouva, podle niz pfevazna ¢ast zavazku
strany, kterd ma zbozi dodat, bude spocivat ve vykonani ¢innosti nebo zavazek této
strany pievazné zahrne montdz zbozi, nebot’ montaz je téz ¢innosti.

Lze predvidat, ze i nadale smlouva o dilo bude spole¢n¢ se smlouvou kupni tvotit
dvojici nejcastéji pouzivanych smluv. Zasadni rozdil mezi obéma smluvnimi typy
spociva v urceni, zda jde o zhotoveni véci, nebo o ¢innost ¢i prevazné o ¢innost.
Pujde-li o ¢innost, pouzijeme smlouvu o dilo nebo jinou smlouvu (napf. smlouvu
prikazni ¢i tzv.smlouvu nepojmenovanou, nebude-li ¢innost spliiovat podminky
¢innosti, na kterou je mozno uzaviit smlouvu o dilo), bude-li se jednat o zhotoveni
véci, rozliSujeme zdsadné, kdo pritom opatiil podstatnou ¢ast véci (ptipadné vstupt
ke zhotoveni véci). Pokud podstatnou ¢ast opatril objednatel, jedna se o smlouvu
o dilo. Je-li podstatna ¢ast véci opatiena prodavajicim, jde o smlouvu kupni.
U stavby vsak vzdy pijde o smlouvu o dilo, i kdyby podstatnou ¢ast ,,vstupt“ zajistil
objednatel.*

Pokud srovname &eskou pravni Upravu v ob&an.zak. s textem Umluvy OSN
o smlouvach o mezinarodni koupi zbozi, zjistujeme, ze se Cesky zakon inspiroval
muze vést k tomu, Ze se zahrani¢ni partner nemusi obavat kontrahovat podle ¢eského
obc¢anského zakoniku.

Povinnosti prodavajiciho

V obcan. zak. jsou pod nadpisem Povinnosti prodavajiciho v § 2087 az 2094
shrnuta ustanoveni, projejichz obsah jsou povinnosti prodavajiciho uréujici a podstatné.
ustanovenich jsou upravena prava prodavajiciho (napf. pravo urcit za stanovenych
podminek dodatecné vlastnosti prodavané véci), ale 1 prava kupujiciho (napf. pravo

4 RABAN, P. a kol. Obchodni pravo, Brno : Vaclav Klemm, 1. vydani 2020, s.494.
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odmitnout véci dodané v pfebyte¢ném mnozstvi), protoze - podle nazoru zakonodarce
- ze systematického hlediska a v zajmu srozumitelnosti navrhované Gpravy nelze tato
dopliujici pravidla od povinnosti prodavajiciho oddélit.

Podle § 2087 prodavajici kupujicimu odevzda véc, jakoZ i doklady, které se
k véci vztahuji, a umoZzni kupujicimu nabyt vlastnického prava k véci v souladu
se smlouvou.

Prodavajici ma povinnost:

— odevzdat kupujicimu véc
— odevzdat doklady, které se k véci vztahuji
— umoznit kupujicimu nabyt vlastnického prava.

Prodavajici splni povinnost odevzdat véc kupujicimu, umoZzni-li mu nakladat
s véci v misté plnéni a véas mu to oznami.

V praxi lze pouzit i odkaz na upravu v obchodnich podminkéch, v§eobecnych
obchodnich podminkéch, odkaz na obchodni zvyklosti, 1ze vyuzit i odkaz na tzv.
vykladaci pravidla, zejména uvést dolozky Incoterms. °

V soucasnosti jsou jiz u€inné Incoterms 2020; lze vSak odkazat i na Incoterms
starSiho data, budou-li tato pravidla pfesné identifikovatelna, ptip.na jiné dolozky.
Nejcastéji se uzivaji dolozky podle pravidel Incoterms 2000, Incoterms 2010
a Incoterms 2020. Tyto dolozky se pouzivaji i v tuzemsku, i kdyZ podle jejich
charakteru se n€které pouziji jen pti urcitych dovoznich nebo vyvoznich operacich.

Co se tyka dokladd, pak prodavajici piedd kupujicimu doklady potiebné
k prevzeti a uzivani véci. Ma-li k predani dojit pfi zaplaceni kupni ceny, pfeda
prodavajici doklady v misté placeni.®

Doklady, které se tykaji pfepravy a jsou nutné k pevzeti véci a volnému nakladani
s ni, pfeda prodavajici kupujicimu bez zbyte¢ného odkladu po jejich vydéni. Jiné
doklady urcené ve smlouvé pieda prodavajici kupujicimu pii odevzdani véci.

Prodavajici je povinen piedat kupujicimu nejen doklady, jeZ jsou nutné
k prevzeti a k uzZivani zboZi, ale i dalSi doklady stanovené ve smlouvé. Smluvenymi
doklady mohou byt napt. seznamy zaruCnich — pozaru¢nich opraven, seznamy
nahradnich dilti doporuéenych pro jednolety, tiilety, pétilety ¢i dalsi provoz atd.

Zbozi 1ze tridit na zbozi individualné urcené (napf. vyrobek stanoveného typu
a urcitého vyrobniho ¢isla) a na zboZi urcéené druhové (napi. nafta). U individudlng
uréeného zbozi pljde o véci, které jsou piesné uréeny svymi charakteristickymi
znaky, uvedenymi ve smlouvé€. Pak se plni takto smluvené zbozi. U zboZi uréeného
podle druhu je tfeba sjednat druh zbozi a jeho mnozstvi. Nejsou-li jakost a provedeni
zbozi sjednany, uréi se vlastnosti zbozi podle sjednaného nebo obvyklého tcelu.

Vlastnosti zboZi 1ze urcit dohodou smluvnich stran. Lze vSak dohodnout,
Ze vlastnosti urci kupujici. Tomu je vénovano ustanoveni § 2089.

5 Blize viz KRALOVA K. - MAREK, K. K uzavirani smluv pfi pouZiti obchodnich podminek,
vykladacich pravidel a obchodnich zvyklosti. In Soukromé prdvo, Praha : Wolters Kluwer, ¢. 12
/2021.,5.27-32.

6  Zjudikatury:

Rozsudek Nejvyssiho soudu ze dne 11.4.2007 sp.zn. 21Cdo 694/2006: Technicky prikaz je
soucasti motorového vozidla, k némuz byl vystaven (vydan).
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Ma-li kupujici urcit dodateéné vlastnosti predmétu koupé a neucini-li to vcas,
urci je prodavajici sim a oznami kupujicimu, jaké vlastnosti urcil. Pfitom ptihlédne
k potfebam kupujiciho, které zna. Kupujici ma pravo sdélit prodavajicimu odchylné
uréeni vlastnosti predmétu koupé, nez jaké urcil prodavajici; neucini-li to bez
zbyte¢ného odkladu po oznameni prodavajiciho, je vazan tim, co ur¢il prodavajici.”

Zbozi prodavajici odevzdava primo kupujicimu, ktery zboZi pievezme
u prodavajiciho (plati tedy tzv. zdsada odnosnosti); miZe vsak byt dohodnuto,
Ze véc bude kupujicimu odeslana.

Ma-li prodavajici véc odeslat, odevzdad véc kupujicimu pieddnim prvnimu
dopravci k prepraveé pro kupujiciho a umozni kupujicimu uplatnit prava z prepravni
smlouvy vici dopravei (§ 2090 odst. 1).

Je-li kupujicim spotiebitel, pouzije se § 2090 odst. 1 pouze tehdy, pokud dopravce
ur¢il kupujici, aniz mu byl prodavajicim nabidnut. V opacném piipad¢ je véc
kupujicimu odevzdana, az mu ji pteda dopravce.

Jak je zfejmé, ochrana spotiebitele nachazi svoje i v ustanoveni o odevzdani véci.

Podle ustanoveni § 2091 nastanou pii odeslani ucinky odevzdani véci kupujicimu
jejim predanim dopravci, oznadi-li prodavajici véc zjevné a dostatecné jako zasilku
pro kupujiciho.

Neoznaci-li prodavajici véc, nastanou ucinky odevzdani, oznami-li prodavajici
kupujicimu bez zbyte¢ného odkladu, ze mu véc odeslal, a ur¢i-li ji dostatecné
v oznameni. Bez tohoto oznameni je véc kupujicimu odevzdana, az preda-li mu ji
dopravce.

I kdyZ doba plnéni neni podstatnou naleZitosti smlouvy (je vSak vhodné,
je-1i sjednana), je ji (pro jeji vyznam) vénovano v pravni upravé koupé piislusné
ustanoveni, a to § 2092. Neni-li doba plnéni sjednana, plni se bez odkladu v ptfimétené
dobé v zavislosti na konkrétnich skute¢nostech daného piipadu

Doba, v niz m4 prodavajici plnit, béZi ode dne i¢innosti smlouvy. Ma-li v§ak
kupujici splnit urcitou povinnost jesté pired odevzdanim véci, za¢ina doba, v niz
ma prodavajici plnit, béZet ode dne splnéni této povinnosti.

Doba plnéni byva zacasté ve smlouvé sjednana. Plni se pak:

a) dne, ktery je ve smlouvé uréen nebo urcen zpiisobem stanovenym ve smlouve
(v n€kterych pripadech byva dohodnuta i hodina, napt. pti dodavkach pro montazni
linky ,,in time* v automobilovém primyslu),

b) kdykoli beéhem Ihtity, ktera je ve smlouve uréena (je tieba vSak zvazit rozdilnost
smluvniho ujednani “IV. étvrtleti 2024” oproti “do 31. 12. 2024”, posléze 1ze podle
smlouvy plnit kdykoli do tohoto dne), nebo uréena zptisobem stanovenym ve smlouvé
(napt. “v roce 2024 do 5 tydni od piedani vykresové dokumentace kupujicim”; i zde
je vSak tieba si uvédomit disledky toho ujednani, nebot’ vykresy mohou byt ptedany
napi.v dubnu, ale také v letnich mésicich, ledaze ze smlouvy nebo z Gcelu smlouvy,

7  Zjudikatury:
Rozsudek Nejvyssiho soudu ze dne 30.7.2015 sp.zn. 30 Cdo 530/2014: Lhuta bez zbyte¢ného
odkladu pfimo neurcuje, v jakém konkrétnim ¢asovém okamziku je tieba konat. Nemusi nutné
znamenat, ze je tfeba konat ihned, na druhou stranu u jakéhokoliv odkladu konani, ktery
nastane, je vzdy tieba v kazdém jednotlivém piipad¢ zjistit, zda se nejedna o odklad zbyte¢ny,
a to s pfihlédnutim ke konkrétnim okolnostem daného ptipadu.
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jenz byl prodavajicimu znam pii uzavieni smlouvy, vyplyva, ze dobu dodani v rdmci
této lhaty urcuje kupujici (smluvni ujednani mize event. znit: “V listopadu 2024
do 10 dnd, a to po pfedchozim ozndmeni kupujiciho provedeném nejpozdéji do 20.
listopadu*.

Doda-li prodavajici zbozi pfed ur¢enou dobou, je kupujici opravnén zbozi prevzit
nebo je mize odmitnout. Neni-li dohodnuto jinak, nemize u smlouvy kupni dojit

Zakon fesi v § 2093 i situace, kdy je dodano vétsi nez kontrahované mnozstvi
zboZi.

Doda-li prodavajici vétSi mnoZstvi véci, nez bylo ujednano, je kupni smlouva
uzaviena i na pirebyte¢né mnozstvi, ledaze je kupujici bez zbyte¢ného odkladu
odmitl.

To je po naSem soudu vyznamnad zména oproti diivéjsi upravé v obchodnim
zakoniku. Podle upravy v obchodnim zakoniku, pfijal-li kupujici vétsi mnozstvi
zbozi, musel za n€ zaplatit cenu. Podle soucasné Upravy vSak dojde k uzavieni
smlouvy i na toto vét§i mnozstvi zbozi. To povazujeme za vhodné feseni. Lze zde
- u takového vétsiho mnozstvi - totiz uplatiiovat i odpovédnost za vady podle této
smlouvy, coz podle diivejsi pravni tpravy v obchod. zak. bylo obtizné.

Predmét koupé

Nadpis Predmét koup€ uvozuje v obcan.zak. ustanoveni § 2095 az 2098. K tomu
divodovd zpradva konstatovala, Ze pfedmétem mobilidrni koupé je véc movita.
Duivodova zprava také jinde dusledné pouziva termin ,,véc*. V nazvu pododdilu
a v jeho uvozovacim ustanoveni bylo ziejmé ze stylistickych diivodti zvoleno oznaceni
»predmét koupé* namisto ,,véc jako predmét koupé*. Vécné navrh ustanoveni vychazi
z diivéjsiho obsahu obchodniho zékoniku.

Prodavajici odevzda kupujicimu pFedmét koupé v ujednaném mnoZstvi,
jakosti a provedeni. Nejsou-li jakost a provedeni ujedndny, plni prodavajici
v jakosti a provedeni vhodnych pro ucel patrny ze smlouvy; jinak pro ucel
obvykly.

Neurcuje-li smlouva, jak ma byt zboZzi zabaleno nebo opatfeno pro prepravu,
je prodavajici povinen zboZi zabalit nebo opatiit pro prepravu zptusobem, ktery
je obvykly pro takové zbozi v obchodnim styku, nebo nelze-li tento zptisob urcit,
zpusobem potiebnym k uchovani a ochrané zbozi. V konkrétnim piipadu je mozné
se dohodnout, zda obal je soucasti pfedmétu plnéni ¢i zda se jedna o obal vratny
a v posléze uvedeném piipadu dohodnout i otazky vraceni obalti a hrady jejich
opotfebeni.

Ma-li byt zbozi dodano podle vzorku nebo ptedlohy, je prodavajici povinen
dodat zbozi s vlastnostmi vzorku nebo predlohy, jez ptedlozil kupujicimu. Je-li
rozpor mezi urcenim jakosti nebo provedenim zboZi podle tohoto vzorku nebo
predlohy a uréenim zboZi popsanym ve smlouvé, je rozhodujici urceni popsané
ve smlouvé. Neni-li v téchto uréenich rozpor, ma mit zbozi vlastnosti podle obou
téchto urceni. Dulezité je bezpecné ulozeni vzorku po celou dobu, ktera ptichazi
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v uvahu k uplatnéni odpovédnosti za vady, na bezpecném miste (napf. u té zkuSebny,
ktera vystavila atest osvédcéujici zvlastni vlastnosti zbozi).

Vyplyva-li ze smlouvy, Ze mnozstvi zbozi je urc¢eno ve smlouveé pouze piiblizng,
je prodavajici opravnén urcit presné mnozstvi zbozi, které ma byt dodano, ledaze
smlouva ptiznava toto pravo kupujicimu. Pokud ze smlouvy nevyplyva néco jiného,
nesmi odchylka presahnout 5 % mnozstvi stanoveného ve smlouvé.

Pokud prodavajici dodrzi toleranci 5 % (nebo jinou dohodnutou toleranci), jde
o plnéni fadné. Vzhledem ke smluvni volnosti jsou v téchto otdzkach mozna rizna
smluvni feSeni. Po nasem soudu, se kupni cena pritom ur¢i skuteéné dodanym
mnoZstvim zboZi.

Jde-li o piekroceni stanovené tolerance nebo o pirekroceni mnozstvi tam, kde
tolerance neptichazi v uvahu, jde o vét§i mnozstvi zbozi.

Prava z vadného plnéni

Na ustanoveni o pfedmétu koupé navazuji ustanoveni § 2099 az 2112 vénovana
pravnim nasledkiim vad plnéni. Jsou soustiedéna pod nadpisem Prava z vadného
plnéni. Jak je zfejmé, text téchto ustanoveni vychdzi také z dosavadni Upravy
obchodniho zékoniku.

Opousti se hledisko vad opravitelnych (odstranitelnych) a neopravitelnych
(neodstranitelnych) jako zdkladni kritérium pro urCeni prav kupujiciho z vad
véci a nahrazuje se hlediskem intenzity, jakou vadnost plnéni porusuje smlouvu.
Predstavuje-li vadné plnéni podstatné poruseni smlouvy, rozsifuji se prava kupujiciho.
Zejména se vSak opousti dosavadni koncepce prekluze prav z vad. Opozdéné ohlaSeni
vad (notifikace, reklamace) nevede k zéniku prava kupujiciho; soud k nému ex
officio nebude ptihliZet a prava z vad kupujicimu v takovém ptipadé neptizna pouze,
vznese-li v tom sméru prodavajici namitku. Tuto zménu 1ze podle naseho hodnoceni
vitat.

Véc je vadna, nema-li vlastnosti stanovené v § 2095 a 2096. Za vadu se
povaZuje i pInéni jiné véci. Za vadu se povaZuji i vady v dokladech nutnych pro
uzivani véci.

Za vady zboZi se tedy povazuje i dodani jiného zbozZi, i kdyZ toto jiné plnéni
miiZe byt pouzito k u¢elu smlouvy (jde o tzv. plnéni aliud).

Jestlize z prepravniho dokladu, dokladu o pfeddni zbozi nebo z prohldSeni
prodavajiciho vyplyva, ze dodava zbozi v menSim mnozstvi nebo jen ¢ast zbozi,
nevztahuji se na chybéjici zbozi ustanoveni o vadach zbozi.

Prodéavajici odpovidd za vadu, kterou ma zbozi v okamziku, kdy piechazi
nebezpeci skody na zbozi na kupujiciho, 1 kdyZz se vada projevi az po této dobe¢.
Povinnosti prodavajiciho vyplyvajici ze zaruky za jakost zboZi tim nejsou dotceny.
Prodavajici odpovida rovnéz za jakoukoli vadu, jez vznikne po této dobé, jestlize je
zpusobena porusenim jeho povinnosti. Zde je vhodné si uvédomit, ze §irs$i rozsah
odpovédnosti bude mit prodavajici pfi poskytnuti — sjednani zaruky (viz dale text
0 zaruce) nez jen pri realizaci zakonného textu podle obcanského zakoniku.

Pii pfedcasném plnéni muze prodavajici odstranit vady do doby uréené pro
odevzdani véci. Vykonem svého prava nesmi vSak kupujicimu zplsobit nepfimétené
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obtize nebo vydaje. Pravo kupujiciho na nahradu Skody tim neni dotéeno. To plati
obdobné i pro vady doklada.?

Prava kupujiciho z vadného plnéni nejsou dotcena, zptsobilo-li vadu pouziti
véci, kterou kupujici predal prodavajicimu. To neplati, prokaze-li prodavajici, Ze
na nevhodnost pfedané véci kupujiciho véas upozornil a kupujici na jejim pouziti
trval, nebo prokaze-li, ze nevhodnost pfedané véci ani pii vynaloZeni dostatecné péce
nemohl zjistit. Zpisobil-li vadu véci postup prodavajiciho podle navrhi, vzorkt nebo
podkladu, které mu kupujici opatfil, pouzije se tato Gprava obdobné.

Kupujici véc podle moznosti prohlédne co nejdiive po prechodu nebezpeci skody
na véci a presveédci se o jejich vlastnostech a mnozstvi.

Kupujici pak nema prava z vadného plnéni, jedna-li se o vadu, kterou musel
s vynalozenim obvyklé pozornosti poznat jiz pti uzavieni smlouvy. To neplati, ujistil-li
ho prodavajici vyslovné, Ze véc je bez vad, anebo zastiel-li vadu Istive.

Jestlize smlouva stanovi odeslani zbozi prodavajicim, mize byt prohlidka odlozena
az do doby, kdy zbozi je dopraveno do mista urCeni. Pokud je zbozi smérovano
béhem piepravy do jiného mista urceni (napt. do jiné provozovny kupujiciho, nebo
pfi tzv. tratovych dodavkach, kdy je uzavirana dal§i smlouva kupujicim - v roli
nového prodavajiciho - s dal§im subjektem tj. novym kupujicim) nebo kupujicim
znovu odeslano (napf. subdodavka zbozi pro stavbu), aniz by mél kupujici moznost
pfimétenou povaze zbozi si je prohlédnout, a v dobé uzavieni smlouvy prodavajici
védeél nebo musel védét o moznosti takové zmény mista urCeni nebo takového
opétného odeslani, prohlidka mize byt odlozena az do doby, kdy zbozi je dopraveno
do nového mista uréeni.

Pi#i dodavce vadného zbozi a poruseni smlouvy podstatnym zpiisobem muzZe
kupujici zvolit, zda vyuzije svého prava

a) poZadovat odstranéni vad dodanim nahradniho zboZi za zbozi vadné,

dodani chybéjiciho zbozi a odstranéni pravnich vad,

b) pozadovat odstranéni vad opravou zboZi, jestlize vady jsou opravitelné,

c) poZadovat primérenou slevu z kupni ceny nebo

d) odstoupit od smlouvy.

Kupujici sdéli prodavajicimu, jaké pravo si zvolil, pii oznameni vady, nebo bez
zbyteéného odkladu po oznameni vady. Provedenou volbu nemtze kupujici zménit
bez souhlasu prodavajiciho; to neplati, zadal-li kupujici opravu vady, ktera se ukaze
jako neopravitelna. Neodstrani-li prodavajici vady v pfiméfené 1hité ¢i oznami-li
kupujicimu, Zze vady neodstrani, mtize kupujici pozadovat misto odstranéni vady
pfiméfenou slevu z kupni ceny, nebo miize od smlouvy odstoupit.

Jestlize nezvoli kupujici svoje pravo vcas, postupuje se jako u nepodstatného
poruseni smlouvy.

Pii poruseni smlouvy nepodstatnym zpusobem jsou moZnosti volby
kupujiciho uzsi. Kupujici mize pozadovat bud’

8  Zjudikatury:
Rozsudek Nejvyssiho soudu ze dne 12.10.2015 sp.zn. 32 Cdo 694/2015: Vadou zbozi (...... )je
téZ nepiedani dokladi stanovenych kupni smlouvou.
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a) dodani chybéjiciho zboZi a odstranéni ostatnich vad zboZzi, nebo

b) slevu z kupni ceny.

Dokud kupujici neuplatni pravo na slevu z kupni ceny nebo neodstoupi
od smlouvy, mize prodavajici dodat to, co chybi, nebo odstranit pravni vadu. Jiné
vady muze prodavajici odstranit podle své volby opravou véci nebo dodanim nové
véci; volba nesmi kupujicimu zptisobit nepfimétené naklady.

Neodstrani-li prodévajici vadu véci v¢as nebo vadu véci odmitne odstranit, mize
kupujici pozadovat slevu z kupni ceny, anebo mtize od smlouvy odstoupit. Provedenou
volbu nemuze kupujici zménit bez souhlasu prodavajiciho.’

V praxi se Casto vyskytuji pfipady, kdy kupujici fadn€ oznami vady a soucasné
nezaplati ¢ast kupni ceny. Tim se snazi vyvolat tlak na prodavajiciho k odstranéni
vad. Jde o postup podle zakona, jestlize neprovedena platba odpovida piipadné mozné
slevé z ceny.

Do doby odstranéni vad neni tedy kupujici povinen platit ¢ast kupni ceny,
jeZ by odpovidala jeho naroku na slevu, jestliZe by vady nebyly odstranény. Toto
FeSeni povaZujeme za vhodné.

Kupujici nemiiZze odstoupit od smlouvy, ani poZadovat dodani nové véci,
nemiiZe-li véc vratit v tom stavu, v jakém ji obdrZel. To neplati

a) doslo-li ke zméné stavu v disledku prohlidky za ucelem zjisténi vady véci

b) pouzil-li kupujici véc jeste pred objevenim vady,

¢) nezpusobil-li kupujici nemoznost vraceni véci v nezménéném stavu jednanim

anebo opomenutim, nebo

d) prodal-li kupujici véc jesté pred objevenim vady, spotfeboval-li ji, anebo

pozménil-li véc pti obvyklém pouziti; stalo-li se tak jen z¢asti, vrati kupujici
prodavajicimu, co jesté vratit mize, a da prodavajicimu nahradu do vyse,
v niz mél z pouZiti véci prospéch.’

Podle § 2111 obc¢an.zak., neoznamil-li kupujici vadu véci vcas, pozbyva pravo
z tohoto titulu odstoupit od smlouvy.

Déle pak podle ustanoveni § 2112 odst. 1, neoznamil-li kupujici vadu bez
zbyte¢ného odkladu poté, co ji mohl pii véasné prohlidce a dostatecné péci
zjistit, soud mu pravo z vadného pInéni neprizna. Jedna-li se o skrytou vadu, plati
totéz, nebyla-li vada ozndmena bez zbyte¢ného odkladu poté, co ji kupujici mohl pii
dostatecné péci zjistit, nejpozdéji vSak do dvou let po odevzdani véci.

9  Zjudikatury:
Rozsudek Nejvyssiho soudu ze dne 28.11.2008 sp.zn. 33 Odo 1300/2006: Kazdy prodavajici
odpovida za vady véci ( s vyjimkou vad na néz kupujiciho upozornil), kterou prodava. Vadou se
pfitom rozumi fakticky nebo pravni stav, ktery brani fadnému nebo smluvenému uzivani véci.
Odpovédnost se vztahuje jak na nové, tak na pouzité véci a neni rozhodujici, zda prodavajici
o takové vade vedel.

10 Z judikatury:
Usneseni Nejvyssitho soudu ze dne 19.6.2015 sp.zn. 23 Cdo 1141/2015: Pfi existenci
podstatnych vad lze vratit nikoli jen to zbozi, jez zlstalo zcela nezménéno, ale i zbozi, jez sice
neni v ptivodnim stavu, ale jehoz zmény jsou disledkem pfirozeného opotiebeni ¢i puisobeni
prirodnich sil, nahodilych udalosti nebo prosté starnuti zbozi, o néz bylo fadné pecovano.
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K uc¢inkdm podle § 2112 odst. 1 soud piihlédne jen k namitce prodavajiciho,
Ze vada nebyla v¢as oznamena. Prodavajici vSak nema pravo na namitku, je-li vada
disledkem skutecnosti, o které prodavajici v dobé odevzdani véci védél nebo musel
vedét.

Pii oznameni vad zbozi mizeme jen doporuéit kupujicimu, aby radéji volil
pisemnou formu ozndmeni a vytvarel si vhodnou dikazni situaci pro mozné dalsi
fizeni.

Pro dané zbozi v§ak muZe byt sjednana zaruka za jakost.

Pojeti smluvni zaruky za vady je pro obecné obcanské pravo nové. Diivejsi
obcansky zakonik ¢. 40/1964 Sb. vychazel z nékdejsiho pojeti sluzeb, které vzniklo
za jinych spolecenskych podminek v 60. letech minulého stoleti a bylo spojeno
s institutem zdkonné zaruky. Obcan.zak. se vraci k feSeni (z n¢hoz vychazel jiz
obchodni zakonik) a oddéluje od sebe prava, ktera kupujicimu vznikaji z vad
plnéni ze zakona a ktera vznikaji kupujicimu ze zaruky za jakost. Dohodnou-li se
strany na zaruce za jakost, anebo zaruci-li se za jakost jednostrannym prohldSenim
prodavajici sam, mize tim byt garantovana jakost véci z hlediska ¢asového nebo
co do vlastnosti. Zaruka za jakost v§ak nemiZze sjednana tak, aby se snazila snizit
zakonnou upravu prav z vad véci. Zaruku za jakost upravuji ustanoveni § 2113 a nasl.

Zakonnou zaruku ma dnes jen spotiebitel.

Zaruka za jakost

Zarukou za jakost se prodavajici zavazuje, Ze véc bude po urcitou dobu
zpusobila k pouZiti pro obvykly ucel nebo Ze si zachova obvyklé vlastnosti.
Tyto ucinky ma i uvedeni zaruéni doby nebo doby pouzitelnosti véci na obalu nebo
v reklamé. Zaruka miize byt poskytnuta i na jednotlivou soudast véci.!!

Po nasem soudu pfitom neni vylouceno, aby prodavajici poskytl zaruku jen
¢astecné (napf. jen na prorezavéni karosérie vozidla a v ostatnim platila zakonna
uprava odpovédnosti za vady. Je piipustné, aby byla na konkrétni ¢asti zbozi
poskytnuta odlisna zaruka; napft. je mozna v urcitém rozsahu zaruka obecné na zbozi
(napf. u vozidla obecné tfi roky) a v jiném rozsahu zaruka specialni (na karosérie
Sest let).

Prevzeti zavazku ze zaruky miize vyplynout ze smlouvy nebo z prohlaseni
prodavajiciho, zejména ve formé zaruéniho listu. Uginky ptevzeti tohoto zdvazku ma
1 vyznaceni délky zaruéni doby nebo doby trvanlivosti nebo pouzitelnosti dodaného
zbozi na jeho obalu.

Ur¢uji-li smlouva a prohlaseni o zaruce rizné zarucni doby, plati doba z nich
nejdelSi. Ujednaji-li vSak strany jinou zaru¢ni dobu, nez jakd je vyznacena na obalu
jako doba pouzitelnosti, ma prednost ujednani stran.

Zarucni doba bézi od odevzdani véci kupujicimu; byla-li véc podle smlouvy
odeslana, bézi od dojiti véci do mista urceni. Ma-li koupenou véc uvést do provozu
n¢kdo jiny nez prodavajici, bézi zaru¢ni doba az ode dne uvedeni véci do provozu,

11 K zaruce viz podrobnéji RABAN, P. a kol. Obchodni pravo, Brno : Véclav Klemm, 1. vydani
2020, s.435 a nasl.
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pokud kupujici objednal uvedeni do provozu nejpozdéji do tii tydnti od prevzeti véci
a fadné a vcas poskytl k provedeni sluzby potiebnou souéinnost.

Kupujici nema pravo ze zaruky, zplsobila-li vadu po piechodu nebezpeci skody
na véci na kupujiciho vné&jsi udalost. To neplati, zptisobil-li vadu prodavajici.

Povinnosti kupujiciho a nebezpeci Skody na véci

Dalsi ustanoveni obcan.zdk., tj. § 2118 az 2120 jsou spolecné nadepsany
Povinnosti kupujiciho; ustanoveni § 2121 az 2125 jsou pak soustfedény pod nadpisem
Nebezpeci skody na véci.

Pfipominame, Ze podle obecného pravidla casum sentit dominus stiha nebezpeci
nahodné $kody na véci jejiho vlastnika, a tudiz i na kupujiciho piechazi nebezpeci
Skody na piredmétu koupé s nabytim vlastnického prava. Jedna-li se o mobilidrni
koupi, pak se toto obecné pravidlo uplatnit neuplatni. Z toho divodu se stanovi
specidlné k standardnim tpravam, ze pii koupi movitych véci ptechazi nebezpeci
Skody na véci jejim prevzetim, pfipadné nastane-li jina skuteCnost, ktera prevzeti
nahrazuje.

Uvodni ustanoveni pravni ipravy povinnosti kupujictho vymezuje, ze kupujici
zaplati kupni cenu a véc pirevezme.

Kupujici nemusi kupni cenu zaplatit, dokud nemé moznost si véc prohlédnout. To
neplati, byl-li ujednan takovy zptisob predani véci, ktery moznost prohlidky vylucuje.
Pti uréeni ceny podle hmotnosti se ma za to, ze rozhoduje ¢ista hmotnost pfedmétu
koupé.

Je-li kupujici v prodleni s pievzetim véci nebo s placenim kupni ceny, uchova
prodavajici véc, mize-li s ni nakladat, pro kupujiciho zpisobem pifimérenym
okolnostem. Ptevzal-1i kupujici véc, kterou zamysli odmitnout, uchova ji zptisobem
pfimétenym okolnostem.

Kdo uchovava véc pro druhou stranu, miize ji zadrzet, dokud mu druha strana
neuhradi uceln¢ vynalozené naklady spojené s uchovanim véci.

Nebezpeci skody prechazi na kupujiciho prevzetim véci. TyZ nasledek ma4,
nepievezme-li kupujici véc, a¢ mu s ni prodavajici umoznil nakladat.

Jde-li o situace, kdy ma kupujici pfevzit véc od tieti osoby, pfechazi na n¢ho
nebezpeci Skody okamzikem, kdy mohl s véci nakladat, ne vSak diive nez v dobé
urcené jako ¢as pInéni.

Ptechod nebezpeci Skody na véci, ma-li prodavajici ptredat zbozi dopravci,
fesi ustanoveni § 2123 obcan. zék.. Pfeda-li prodavajici dopravci véc pro piepravu
ke kupujicimu v misté uréeném kupni smlouvou, piechazi na kupujiciho nebezpeci
Skody ptedanim véci dopravci v tomto miste, a nebylo-li misto smluveno, predanim
prvnimu dopravci pro piepravu do mista urceni.

Je-li pfi uzavieni smlouvy véc jiz prepravovana, prechazi nebezpeci Skody
na véci na kupujiciho pfedanim véci prvnimu dopravcei. Prodavajici vSak nese Skodu,
k niz doslo pted uzavienim smlouvy, a prodavajici o ni véd¢l, anebo o ni vzhledem
k okolnostem védét mél.
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Jde-li o véci podle druhu, pak podle ustanoveni § 2124, nebezpeci Skody na véci
uréené podle druhu neptejde na kupujiciho, ktery véc neptevzal, diive nez véc bude
pro ucel smlouvy dostate¢né oddélena a odliSena od jinych véci t€hoz druhu.

Skoda na véci, vznikla po piechodu nebezpeéi $kody na véci na kupujiciho,
nema vliv na jeho povinnost zaplatit kupni cenu, ledaze prodavajici skodu zpisobil
porusenim své povinnosti. To vSak neplati, uplatnil-li kupujici pravo zadat dodani
nahradni véci, nebo odstoupil-li od smlouvy.

Svépomocny prodej

Svépomocny prodej je regulovan § 2126 a § 2127. Je-li n€ktera ze smluvnich
stran povinna véc pievzit (nemusi se jednat jen o kupujiciho, nybrzi o prodéavajiciho,
kterému vznika povinnost prevzit od kupujictho véc s vadou, véci dodané
v pfebytecném mnozstvi apod.) od druhé smluvni strany a neucini-li to, pak nelze
tuto druhou stranu nutit, aby nepfevzatou véc u sebe uchovavala po neumérné
dlouhou dobu. Proto se zaklada pravo véc svépomocné, a tudiz i vlastnim jménem,
prodat.

Protoze se vsak pii svépomocném prodeji jedna o prodej cizi véci, déje se takovy
prodej na ucet toho, kdo se ocitl s pfevzetim véci v prodleni. Z toho divodu musi byt
vytézek z prodeje vydan prodlévajici stran€; to v§ak nebrani, aby ten, kdo véc prodal,
zapocetl k tizi tohoto vytézku ucelné vynalozené naklady, které mu vznikly uschovou
véci a nasledné i jejim prodejem.

Prodlenim strany s prevzetim véci vznikd druhé strané privo véc
po predchozim upozornéni na ucet prodlévajiciho vhodnym zpiisobem prodat
poté, co prodlévajicimu poskytla dodatecnou primérenou lhitu k prevzeti. To
plati i tehdy, prodléva-li strana s placenim, kterym je pfedani véci podminéno. Hrozi-li
véci rychla zkéaza a neni-li na upozornéni ¢as, neni upozornéni nutné.

Vedlejsi ujednani pii kupni smlouvé

Posledni c¢ast tohoto pojednani je vénovana vedlejSim ujednanim pii kupni
smlouvé, upravenym v ustanovenich § 2132 az 2157 obc¢an.zak..

Vedlejsi ujednani pti kupni smlouvé maji velky prakticky vyznam, a z toho
diivodu vénuji standardni zékoniky pozornost jejich upravé. Predchozi ¢eské pravo
upravovalo demonstrativné vyhradu vlastnictvi (§ 601 obcanského zakoniku,
§ 444 a 445 obchodniho zakoniku), pfedkupni pravo a pravo zpétné koupé (§ 602
a nasl. obcanského zakoniku) a koupi na zkousku a cenovou dolozku (§ 471
a nasl. obchodniho zékoniku). Dne$ni obcan.zék. z této upravy vychazi, piejima ji
v podstatném rozsahu, ale rozsifuje vyslovné upravené dolozky jest¢ o vyhradu
zpétného prodeje a vyhradu lepsiho kupce, pfiCemZ ponechava i nadale vycet
vedlejSich ujednani jako demonstrativni.

K vyznamnéj$im posuniim dochéazi v upravé ujednani o vyhrad¢ vlastnického
prava a o pravu predkupnim.

Ustanoveni o vyhrad¢ prava vlastnického davaji pfednost konstrukci rozsifené
vyhrady vlastnického prava, jakou diive zvolil obchodni zakonik v § 445, ¢imz se
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stranam umoziuje vazat nabyti vlastnického prava kupujicimina splnéni jiné odkladaci
podminky, nez je jen zaplaceni kupni ceny. Zaroven stanovi, ze prodleni kupujiciho
se splatkou neptesahujiciho desetinu kupni ceny neopraviiuje prodavajiciho smluvni
vztah zrusit, zaplati-1i kupujici dluznou splatku nejpozdéji s nasledujici splatkou (snazi
se zabranit i Sikanoznimu zneuzivani prava). Konkretizuje se tak obecné pravidlo
o0 podstatném a nepodstatném poruseni smlouvy a brani tak riziku zbytecnych sport.
Vzhledem k dispozitivni povaze regulace se vSak nebrani opacnému ujednani stran,
a to bude-1i mit poctivy opodstatnény obsah.

Co se tyka vyhrady vlastnického prava, vyhradi-li si prodavajici k véci
vlastnické pravo, ma se za to, ze se kupujici stane vlastnikem teprve uplnym
zaplacenim kupni ceny. Nebezpeci skody na véci vSak na kupujiciho prechazi jiz
jejim prevzetim.

Vyhrada vlastnického prava plsobi vuci vériteliim kupujiciho jen tehdy, bylo-li
ujednani potizeno ve form¢ vetejné listiny, popiipad¢ bylo-li pofizeno v pisemné
formé a podpisy stran ufedné ovéfeny, le¢ tehdy az ode dne ufedniho ovéfeni
podpist. Je-li vSak vyhrada vlastnického prava ujedndna ohledné véci zapsané
do vefejného seznamu, puisobi vuci tietim osobam, jen byla-li do tohoto seznamu
zapsana.'?

Dalsi upravenou vyhradou je vyhrada zpétné koupé. Z ujednani o vyhrade¢
zpétné koupé vznika kupujicimu povinnost pfevést na pozadani véc prodavajicimu
za uplatu zpét. Kupujici vrati prodavajicimu véc v nezhorSeném stavu a prodévajici
vrati kupujicimu kupni cenu; tim jsou vyrovnany i uzitky z penéz a plody z véci snad
vytézené.

Vyhrada zpétné koupé zavazuje dédice a pravo na zpétnou koupi lze zcizit, jen
je-li to vyslovné ujednano.

Nebyla-li ujednana lhtta, ve které ma prodavajici pravo zadat vraceni véci, plati
vzhledem k movité véci za ujednanou tiiletd lThita (k nemovité véci desetileta lhuta).

Ustanoveni § 2136 pak fesi vynaloZeni nakladu na véc kupujicim. Vynalozil-li
kupujici na véc naklad k jejimu zlepSeni, anebo mimotadny ndklad pro jeji
zachovani, nalezi mu stejnd nahrada jako poctivému drziteli; pokud se ale vraceni
véci zmari nebo zhor$i jeji hodnota z diivodu, za které kupujici odpovida, nahradi
prodavajicimu $kodu.

Byla-li vyhrada zpétné koupé ujednana k véci zapsané do vefejného seznamu
jako pravo vécné, lze véc zatizit jen se souhlasem toho, pro koho je pravo zpétné
koupé ve vefejném seznamu zapsano.

Upravena je téz i vyhrada zpétného prodeje, nebot’ podle § 2139 obcan.zak.
se ustanoveni o zpétné koupi se obdobné pouziji i na ujednani, kterym si kupujici
vymini, Ze véc proda prodavajicimu zpét.

Nésledujici uprava obsazend v § 2140 az 2149 obcan.zdk. je vénovana
prredkupnimu pravu.

12 Z judikatury souvisici problematiky:
Rozsudek Nejvyssiho soudu ze dne 25.1.2017 sp. zn. 21 Cdo 3263/2016: Zavazkovy pravni
vztah (.....) pusobi zasadné jen mezi Gcastniky (.....) smlouvy. Zastavni pravo zfizené (.....)
k véci, kterou stat nabyl na zékladé¢ tzv. odiimrti, nezanika pfechodem zastavy na stat.
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Ujedna-li si predkupnik k véci predkupni pravo, vznikd dluzniku povinnost
nabidnout véc predkupnikovi ke koupi, pokud by ji chtél prodat tfeti osobé
(koupéchtivému).'?

Predkupni pravo lze zvlaStnim ujednanim rozsifit 1 na jiné zpasoby zcizeni.
Piedkupni pravo lze také ujednat i mimo souvislost s kupni smlouvou.'

Ustanoveni § 2150 obc¢an. zk. upravuje koupi na zkousku, pfi niz plati, ze kdo
koupi véc na zkousku, kupuje s podminkou, Ze véc ve zkusebni 1hité schvali.

Pritom neujednaji-li strany zkuSebni lhitu, ¢ini u movitych véci tiéi dny (
u nemovitych véci jeden rok od uzavieni smlouvy) . Plyne-li vSak z jednéni
o0 uzavieni smlouvy, Ze véc ma byt prohlédnuta nebo vyzkousena po odevzdani, bézi
zkuSebni doba ode dne odevzdani.

Neprevzal-li kupujici zbozi, ma podminka povahu podminky odkladaci,
a tato podminka se povazuje za zmarenou, jestlize kupujici nesd€li prodavajicimu
ve zkusebni dob¢, ze zbozi schvaluje.

Pievzal-li kupujici zboZi, ma podminka povahu podminky rozvazovaci a plati,
ze kupujici zbozi schvalil, jestlize je pisemné neodmitne ve zkusebni dobé.

Kupujici nema pravo zbozi odmitnout, jestlize nemiize zbozi vratit ve stavu,
v jakém je prevzal. Ke zménam vyvolanym vyzkousenim véci se nepiihlizi.

Kromé koupé na zkousku Ize sjednat i koupi po zkousce, koupi podle zkousky,
koupi s vyhradou vymeény, opéni pravo apod. Lze zde pIné vyuzit smluvni volnosti.

Je vSak mozno sjednat i vyhradu lepSiho kupce, ktera je upravena v ustanoveni
§ 2152 a 2153. Uzavienim kupni smlouvy s vyhradou lepSiho kupce nabyva
prodavajici pravo dat pfednost lepSimu kupci, ptihlasi-li se v uréené lhtté. Tato lhiita
¢ini u movitych véci tfi dny (u nemovitych véci jeden rok od uzavieni smlouvy).

Zda je novy kupec lepsi, rozhoduje prodavajici; mize dat zejména prednost
novému kupci, tfebaze prvni nabizi vyssi cenu. Obdobné jako u koupé na zkousku se
posoudi, ve kterych ptipadech ma vyhrada lepsiho kupce povahu podminky odkladaci
a v kterych povahu podminky rozvazovaci.

Obcansky zékonik v ustanovenich § 2154 az 2156 vénovanym cenové doloZce
recipuje (s drobnymi zménami) pravni upravu obchodniho zakoniku.

13 Z judikatury:
Rozsudek Nejvyssiho soudu ze dne 25.1.2006 sp.zn. 33 Odo 663/2004: Pokud dojde poté,
co byla u¢inéna povinnym nabidka ptedkupniho prava opravnénému, ke zméné podminek,
za nichz je véc povinnym nabizena opravnénému ke koupi, je tieba, aby tato zména podminek
byla ozndmena pravnim tkonem povinného vyslovné adresovanym opravnénému.
Rozsudek Nejvyssiho soudu ze dne 29.3.2016 sp.zn. 22 Cdo 4449/2015: Nabidka na realizaci
zakonného predkupniho prava, u¢inéna spoluvlastnikovi, vaze dédice povinného spoluvlastnika.
Utinky nabidky nezanikaji jeho smrti.

14 Z judikatury:
Rozsudek Nejvyssiho soudu ze dne 28.3.2018 sp.zn. 21 Cdo 3066/2017: Pravni jednani
sméfujici k uzavieni smlouvy je nabidkou, pokud obsahuje podstatné nalezitosti smlouvy tak,
aby smlouva mohla byt uzaviena jednoduchym a nepodminénym pfijetim, a pokud z n¢ho
plyne vule navrhovatele byt smlouvou vazan, bude-li nabidka pfijata. Smlouva je poté uzaviena
okamzikem, kdy pfijeti nabidky nabyva u¢innosti.
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V tuzemsku lze vyuzit i dalSich smluvnich ujednani, typickych jinak pro
zavazkové vztahy v mezinarodnim obchodé, budou-li v souladu se zasadou poctivého
obchodniho styku. Mlze se napf. i sjednat prepocet mén, je-li cena ve smlouvé
uvedena v K¢ a dohodnuto napft., ze se ma platit v EUR ¢i jiné méné.

Cenova doloZka, ktera muze byt sjednana riznym zpisobem (jak jsme jiz
upozornili v textu o sjedndvani ceny obecn¢), ma zabranit nepfiznivym disledkiim
zvySovani cen subdodavek pri jinak pevné cené finalniho zboZi. Jestlize strany
dohodnou pfi uréeni ceny, Ze jeji vySe ma byt dodate¢né upravena s piihlédnutim
k vyrobnim nékladiim, a neurci-li, které slozky vyrobnich ndkladt jsou rozhodné,
meéni se kupni cena v poméru k cenovym zménam hlavnich surovin potiebnych
k vyrobé prodavaného zbozi (obecna cenova dolozka). Po nasem soudu je vhodné
predem dohodnout o jaké hlavni vstupy (suroviny, subdodavky) se bude jednat.
Predejde se tak moznym sportim.

Neurci-li strany ve smlouveé, ktera doba je rozhodujici pro posuzovani cenovych
zmen, piihlizi se k cendm v dob¢€ uzavieni smlouvy a v dob¢, kdy mél prodavajici
zbozi dodat. Ma-li se dodani zbozi uskutecnit béhem urcité lhity, je rozhodna doba
skute¢ného vEasného plnéni, jinak konec této lhtty.

Je-li prodavajici v prodleni s dodanim zbozi, a v dobé skutecného dodani jsou
ceny u rozhodnych slozek vyrobnich nakladt nizsi nez ceny v dobé uvedené vyse,
ptihlizi se k témto niz§im cenam.

Prava a povinnosti stran z dolozky zanikaji, jestlize oprdvnéna strana sva prava
neuplatni u druhé strany bez zbyte¢ného odkladu po dodani zbozi. Uplynutim lhiity
,»bez zbyteéného odkladu® prava zanikaji, jde tedy o lhitu prekluzivni.

Ujednat je mozno i jiné¢ vyhrady a podminky. Zejména bude sjednédna i tzv.
ménova dolozka. Po naSem soudu lze totiz také mezi tuzemskymi subjekty
ménovou dolozku dohodnout. Zejména strojirenské a elektrotechnické zbozi totiz
postupné piipomina stavebnice pii pouZziti komponentd vyrabénych v fad¢€ zemi svéta
a ceny tuzemskych dodavek mohou byt zavislé i na kursu cizich mén.

Stanovi-li smlouva, ze cena nebo jiny penézity zavazek se rozumi pii uréitém
kursu mény, v niz ma byt zdvazek plnén (zajistovana ména), ve vztahu k urcité jiné
méné (zajist'ujici meéna), a dojde-li po uzavieni smlouvy ke zméné kursovniho poméru
obou mén, je dluznik povinen zaplatit ¢astku snizenou nebo zvysenou tak, aby ¢astka
v zajistujici méné zlstala nezménéna.

V ustanoveni § 2157 obcan.zdk. je pfitom urceno, ze ujednaji-li strany jiné
vyhrady nebo podminky pfipoustéjici zménu nebo zanik prav a povinnosti z kupni
smlouvy, zanik4 vyhrada nebo podminka nejpozdéji do jednoho roku od Gc¢innosti
kupni smlouvy, pokud ji neuplatnil v této lhuite ten, kdo je z vyhrady nebo podminky
opravneén.

Zavérem

Pravni uprava koupé je ze vSech upravenych smluvnich typié obsahové
nejbohatsi, zasadné je vsak dispozitivni. Pfi své relativni bohatosti obsahu nemtize
text zdkona pamatovat na vSechny otazky, které by bylo vhodné sjednat, nemiize
pritom ani zohlednit vSechna specifika riznych pfedmétt plnéni (napf. stavebniho
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materidlu, odlitkli atd.). Proto je tfeba i u této smlouvy vénovat fddnou pozornost
jejimu sjednani. Lze pfitom vhodné vyuzit (kromé béznych koupi) i pravni sluzbu.

S ohledem na konkrétniho obchodniho partnera je vhodné volit také pravni €i
obchodni zajist’ovaci nebo utvrzovaci prostiredky (napf. smluvni pokuty, sjednavani
zastavniho prava, ruceni, vyhradu vlastnického prava, sjednavani zalohy, sjednavani
dil¢iho plnéni, dil¢iho placeni a zpisobt fakturace). Pisemnd forma smlouvy neni
sice obecné predepsana. Pokud nejde o bagatelni ptipady, 1ze ji jen doporucit.

Pro pfipad event. sporu a jeho rychlého feSeni lze doporucit i sjednani rozhod¢i
dolozky povéiujici k rozhoduti sporu pfisl. konkrétni rozhod¢i soud.
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Summary: Still to the Purchase Agreement

The legal regulation of purchase is the richest in content of all the regulated types
of contract, but it is fundamentally dispositive. With its relative richness of content,
the text of the law cannot take into account all the issues that should be negotiated,
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nor can it take into account all the specifics of the various objects of performance
(e.g. building materials, castings, etc.). Therefore, due attention must be paid to the
negotiation of this contract. In doing so, it may be appropriate to make use of a legal
service (in addition to conventional purchases).

With regard to the specific business partner, it is also advisable to choose legal or
commercial means of security or consolidation (e.g. contractual penalties, negotiation
of liens, guarantees, retention of title, negotiation of advance payment, negotiation of
partial performance, partial payment and invoicing methods). Although the written
form of the contract is not generally prescribed. Unless the cases are trivial, it can only
be recommended.

In the event of a dispute and its quick resolution, it may also be recommended to
conclude an arbitration clause authorising a specific arbitration court to decide the
dispute.
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Abstract:

KEHINDE, Adeola Olufunke — WIWOLOKU, Modupe Nancy: Alternative
Dispute Resolution: Historical and Contemporary Perspectives on Enhancing
the Role of Traditional Rulers in Nigeria. Conflict is undoubtedly an inevitable
component of human interactions in any given society. Conflict arises from
the differences and incompatibility of aims and values among individuals in
a community. Throughout history, whether in ancient times or in the present
day, when conflicts arise, people have always sought ways to resolve them,
either through mediation or by turning to established legal systems. The
implementation of Alternative Dispute Resolution (ADR) in response to the
limitations of Litigation has undoubtedly revolutionized the Nigerian legal
and conflict resolution system. ADR has seen substantial evolution, from its
adoption by different Courts of the state of the federation to the establishment
of multi-door courts. Moreover, Alternative Dispute Resolution (ADR) could
be the crucial element and the solution to incorporating traditional rulers into
the legal system. These rulers, who were significant figures in the pre-colonial
age, have become obsolete due to the rise of litigation. This study will employ
a chronological examination of the position and function of traditional rulers in
the process of settling disputes during the pre-colonial era, and their subsequent
role as influential but unofficial institutions in modern times, not recognized
by the constitution. The analysis will also investigate Alternative Dispute
Resolution (ADR), tracing its evolution over time and exploring its potential as
a bridge between the informal traditional system and the official legal system.
Additionally, it will address the importance of empowering traditional rulers
and recommends that the Nigeria government should ensure that traditional
institutions are empowered and integrated into the 1999 Constitution of the
Federal Republic of Nigeria with defined roles.
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Conflict resolution, Alternative Dispute Resolution, Traditional Rulers,
litigation, conflict resolution
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Introduction

Prior to 1914, the territory now known as Nigeria consisted of a wide range of
diverse and distinct ethnic groups, each with their own unique systems of government
and legal frameworks.! Some of these groups were led by a single traditional ruler,
while others were governed by a group of rulers. These rulers effectively managed
relationships and upheld the stability of their respective societies. They were
responsible for maintaining peace and preserving the rich cultural heritage of the
Indigenous people.? The role of traditional rulers has undergone continuous evolution
since the beginning of colonialism. From individuals actively involved in promoting
peace, protecting spiritual beliefs, and leading economic initiatives, to those who
operate under indirect control as puppeteers, to advisory committees that existed
during the first and second republics and continue to exist now, but with reduced
status and lacking constitutional recognition. The introduction of the contemporary
Nigerian legal system, a long-standing legacy of the colonial masters, has clearly
transformed the stature of traditional rulers into passive roles in government and,
to some extent, in adjudication.® The inclusion of proficient judges and lawyers,
specifically, appeared to indicate the cessation of involvement of traditional rulers in
peacebuilding endeavors.

Litigation has supplanted the old methods of mediation and arbitration employed
by traditional rulers in the market square and the King‘s palace and has become
the predominant approach to resolving disputes. Nevertheless, the excessive cost,
punitive character, lengthy process, and complexities of litigation, particularly in
modern times, have raised doubts about the effectiveness of litigation as the main
means of delivering justice within the legal system.* Therefore, alternative dispute
resolution emerged as a prominent alternative to the traditional litigation procedure.’
The creation of a legal framework that led to the formation of the Lagos multi-door
courthouse is undoubtedly a significant step forward. Alternative dispute resolution
not only addresses the shortcomings of litigation but also promotes the involvement
of traditional rulers in the current legal system, as the Nigerian legal system appears
to be returning to its restorative origins.

The Supreme court acknowledged the role of ADR in resolving disputes among
citizens in Nigeria prior to litigation. In the case of Okpururu v Okpururu,® Oguntade
JSC affirmed that prior to the colonial era and the establishment of formal courts,

1 OKONKWO, O. (2023, September 29). The Making of Modern Nigeria. The Republic. https://
republic.com.ng/october-november-2023/the-making-of-nigeria/

2 ibid

3 OLANIRAN, Olusola, & ARIGU, Aisha. Traditional Rulers And Conflict Resolution: An
Evaluation Of Pre And Post Colonial Nigeria. In Research on Humanities and Social Sciences,
3(21), 120-127.

4 KEHINDE, A. Alternate Dispute Resolution: a Panacea to the Nigerian Judicial System. In
Krytyka Prawa, 14(1). https://doi.org/10.7206/kp.2080-1084.508

5 Alternative Dispute Resolution - an overview | ScienceDirect Topics. (n.d.). Www.sciencedirect.
com. https://www.sciencedirect.com/topics/social-sciences/alternative-dispute-resolution

6  Okpururu v Okpururu (1995) 4 NWLR (Pt. 391) 361
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Nigerians indeed possessed a straightforward and cost-effective method of resolving
conflicts among themselves. The court acknowledged that historically, conflicts were
typically settled via communal methods, such as the involvement of Elders councils,
Family meetings, and communal assemblies. These conventional processes depended
on the sagacity, expertise, and erudition of community elders to settle conflicts and
uphold social cohesion. Furthermore, it was seen that these conventional approaches
were successful in resolving conflicts and fostering social togetherness. Therefore,
they should be acknowledged and honored as integral components of Nigeria‘s
diverse cultural legacy.

This paper seeks to discuss why and how traditional rulers can be integrated once
more as active players in the legal system and how they can be instrumental to the
promotion of ADR to meet the needs of the present legal system.

Research Methodology

This research utilized the Doctrinal method of legal research. The doctrinal
method is a research approach that utilizes both primary sources, like statutes, and
secondary sources, such as online resources, journals, and books.

Traditional Rulers and Conflict resolution in Pre-colonial Nigeria

Before the incursion of the British into what is known as Nigeria today, there
existed diverse types of people with their unique system of government and legal
system that can be divided into Monarchical, Centralized and Chiefly, and Republican,
Decentralized or non-chiefly.’

The Administration of justice in traditional societies was based largely on
unwritten customary rules interpreted by the institutions and individuals that exercised
judicial powers.? Traditional rulers existed at the helm of affairs, welding Executive,
Legislative and Judicial powers consecutively.

Traditional Rulers refers to the set of rulers of the various Nigerian peoples
and communities before these people were brought together by the British colonial
rulers in the establishment of Nigeria.” These are leaders who were recognized and
chosen based on age-long beliefs by their people before British colonialization.
Their positions were and are sanctioned by the traditions, history and culture of their
respective people who hold them in high esteem and reverence!’.

7 ABUBAKAR, G. (n.d.). Learn Nigerian Law. Learn Nigerian Law. https:/www.
learnnigerianlaw.com/learn/legal-system/history

8 OLUWABIYIL A. A. An Overview Of Similarities Between Customary Arbitration And Native
Courts As Platforms Of Administration Of Justice In Pre- Colonial Nigeria. In Journal of Asian
and African Social Science and Humanities (ISSN 2413-2748), 1(1), 129-145.

9 OLOWOLAFE, O., OLONADE, O., & ADETUNDE, C. A Contextual Analysis of Three
Major Tribes’ Traditional Conflict Resolution Mechanisms in Pre-Literate Nigerian Society. In
Applied Research Journal of Humanities and Social Sciences, 3(3). https://doi.org/10.47721/
arjhss20200303018

10 ibid
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Despite the many differences between the system of government of the pre-colonial
societies, a common characteristic was the “absence of clear demarcation between
Judicial, Executive and legislative functions™.!"' Hence, traditional rulers made laws,
implemented these policies and were also at the helm of affairs in adjudication of
disputes.

The centralized, chiefly and monarchical states were headed by an all-powerful
monarch, that is, the Emir in the North, the Oba among the Yoruba and the Edos in
the South.!? In the North, dispute resolution was hierarchical.!* The Emir’s court was
the highest court of appeal where disputes were resolved according to the dictates
of the Quran.!* The Emir’s court also served as court of first instance for issues on
which the Quran is silent. Privy to the Emir’s court were the Alkali Courts headed by
Alkali judges who are trained in the practice of adjudication of Sharia and Islamic
Law.' They see to dispute resolution in districts and refer cases that are beyond their
jurisdiction to the Emir’s court.!® Disputes among prominent merchants and traders
were also usually settled by the Emir to ensure privacy and confidentiality as public
figures were involved.!”

Interestingly, the North was originally dominated by the Hausas and not the
Fulanis. Prior to the advent of Islamic- Fulani domination, the Hausas had a communal
hierarchical system for dispute resolution. Wherever they are congregated, they usually
appoint a Sarkin Hausawa (Ruler of the Hausa people.) His main responsibility is to
settle disputes amongst Hausas and between Hausas and their host communities. The
Sarkin Hausawa also delegates responsibility to his appointees, who address issues
according to wards or districts. Such a delegate is called the Mai ungwa (Owner of the
ward). Where the Mai ungwa finds it difficult to resolve a particular dispute, he refers
it to the Sarkin Hausawa who will now call his Ubangari (Committee of Elders).'®

11 OLUWABIYL A. A. An Overview of Similarities between Customary Arbitration and Native
Courts as Platforms of Administration of Justice in Pre-Colonial Nigeria. In Journal of Asian
and African Social Science and Humanities (ISSN 2413-2748), 1(1), 129-145.

12 FALOLA, T. Indirect Rule and the Native Administration. Cambridge University Press EBooks,
215-234. https://doi.org/10.1017/9781009337205.012

13 RASUL, M., & ROBINS, S. R. 4ssessment Of Dispute Resolution Structures And Hlp Issues In
Borno And Adamawa States, North-East Nigeria. Prinsensgate 2, 0152 Oslo, Norway.

14 AKANDE, R. Secularizing Islam: The Colonial Encounter and the Making of a British Islamic
Criminal Law in Northern Nigeria, 1903-58. In Law and History Review, 1-35. https://doi.
org/10.1017/s0738248019000166

15 ibid

16 UBAH, C. N. Islamic Legal System and the Westernization Process in the Nigerian Emirates.
In The Journal of Legal Pluralism and Unofficial Law, 14(20), 69-93. https://doi.org/10.1080/
07329113.1982.10756268

17 FALOLA,T. Indirect Rule and the Native Administration. Cambridge University Press EBooks,
215-234. https://doi.org/10.1017/9781009337205.012

18 ABE, O., & OUMA, S. A Re-Assessment of the Impact and Potency of Traditional Dispute
Resolution Mechanisms in Post-Conflict Africa. SSRN Electronic Journal. https://doi.
org/10.2139/ssrn.3030666
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Among the Yorubas, conflict resolution was similarly hierarchical in nature and
the traditional rulers were at the top of the pyramid. The nature, circumstances and
gravity of the conflict determine who settles the conflict. While conflicts on kingship
were settled by King makers, it will be inappropriate for a land boundary dispute
to the settled by the kingmakers. Disputes were submitted to family heads, chiefs,
elders of the community for settlement and the parties will mutually agree to be
bound by such decision.!”” This was in practice reconciliation, mediation and most
importantly arbitration.

War was usually seen as the last resort as methods such as ultimatums among
others were used to settle conflicts. The method of arbitration applicable among the
Yorubas and the Igbos was closely similar as both were largely gerontocratic. The
adjudicatory roles of the elders are expressed in the Yoruba proverb: “agba kii wa
loja kori omo tuntun wo” which translates to mean where there are elders, issues are
not escalated.?*?! Hence, disputes were controlled and settled by the elders that is, the
balees (head of the family), the balees (heads of the village), the Oloyes (chiefs) and
the King.

There also existed a plethora of associations which managed disputes amongst
its members. Professional disputes were settled by the head of the professional body.
For instance, it is considered an abomination for a hunter to fornicate with a fellow
hunter’s spouse; ‘ewo ni, ode o gbodo gbayawo ode.” When issues like this arise, they
are resolved by the Oluode (head of hunters).

The Oba’s court was the highest court of appeal, the last resort, or the supreme
court where the King mostly arbitrates and in fewer cases mediate as expressed in the
Yoruba proverb.: “ase loba n pa, oba kii daba.”*

For stubborn disputants, methods such as ostracization and oath taking were
employed. The spiritual arm served as the arbitral award enforcement mechanism.
They were the Ogboni. It is also noteworthy that difficult criminal cases that involved
important dignitaries were not tried openly, they were usually passed unto the Ogboni
cult, and their decision was final and non-appealable.?

In the republican Igbo states, which shares close similarities with the states
in the middle belt, there was no single person or body which was recognized
as the traditional ruler, which is why it has been described by many literatures as
“Acephalous.” The Council of elders managed conflicts in the society. Each clan or
village was governed by the council of elders, often constituted by the adult male of

19 OLUWABIYI A. A. An Overview of Similarities Between Customary Arbitration and Native
Courts as Platforms of Administration of Justice in Pre- Colonial Nigeria. In Journal of Asian
and African Social Science and Humanities (ISSN 2413-2748), 1(1), 129-145

20 ibid

21 AGO, L. #nigeria * 5Y. (2018, January 28). 50 YORUBA PROVERBS AND IDIOMS. Steemit.
https://steemit.com/nigeria/@]leopantro/50-yoruba-proverbs-and-idioms

22 ibid

23 ONADEKO, Tunde. Yoruba Traditional Adjudicatory Systems. In African Study Monographs,
29(1), 15-28. https://doi.org/10.14989/66225
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the community concerned, who jointly exercised executive, legislative and judicial
control in the society.?*

The Igbo society was democratized and placed emphasis on age, wealth, and status.
There was the age grade (Otu-ogbo) who could mediate between waring members?.
The Okparas were the family heads, and they made up the adjudicatory body for their
clan®. Minor disputes among the women were settled by the umuadas (females of the
clan). There also existed different professional bodies such as the hunter association
(Otu-ndi nta) and many others?’. The Council of elders were at the top of the pyramid
of conflict resolution in their community. Decisions were reached by a consensus, and
they were usually restorative than punitive in nature exploring mediation, negotiation,
and arbitration in reconciliating conflicting parties.

There were various levels of offences in Igbo land ranging from Mmehe
(negligence) to Alu (Crime) to Nso Ani (Abomination).?® Hence, punitive punishments
were reserved for grievous crimes, like exile and corporal punishment.

The pre-colonial judicial system in the many settlements, towns and chiefdoms
existing as Nigeria today applied to the indigenes and non-indigenes. When the British
arrived, they were also subject to these laws. It did not help in that the trading British
did not understand most of these rules and deemed them inappropriate.?

Dispute Resolution in Colonial and post-colonial Nigeria

The advent of colonial rule saw the transposition of western-styled dispute
resolution mechanisms where court assisted instrumentality became the only option
for the parties.*® At the eve of colonialism, white traders interacted more with the
natives and conflicts between such parties could not be settled by the native courts
because they were deemed in appropriate by the white man for many reasons.

First, the law was not only ascertainable from oral pronouncements, so it also denied
foreigners a fore-knowledge of what laws to expect.’! Also, the European adjudicatory
system which priorities a win-lose adjudicatory outcome was ideologically different
from the African legal ideology which priorities a win-win situation for both parties.

24 ibid

25 EZENWA, Chinedu Paul. The Value of Human Dignity. A Socio-cultural Approach to Value
Crisis among Igbo People of Nigeria. Logos Verlag Berlin GmbH.

26 ORIJIL, J. N. Sacred Authority in Igbo Society / L’ Autorité sacrée dans la société Igbo. In Archives
de Sciences Sociales Des Religions, 68(1), 113—123. https://doi.org/10.3406/assr.1989.1400
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28 Omoniyi Adewoye. The Judicial System in Southern Nigeria 1854-1954. Longman Publishing
Group.
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30 ABE, O., & OUMA, S. A Re-Assessment of the Impact and Potency of Traditional Dispute
Resolution Mechanisms in Post-Conflict Africa. In SSRN Electronic Journal. https://doi.
org/10.2139/ssrn.3030666

31 OLUWABIYI, A. A. An Overview Of Similarities Between Customary Arbitration And Native
Courts As Platforms Of Administration Of Justice In Pre- Colonial Nigeria. In Journal of Asian
and African Social Science and Humanities (ISSN 2413-2748), 1(1), 129-145
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Besides, the traditional dispute resolution method of customary arbitration and
mediation was deemed inappropriate to resolve commercial disputes due to their
precariousness and complexity.

The dissatisfaction of the native adjudicatory system by the British led to the
introduction of consul courts by the British government who appointed consuls to
manage disputes between indigenes and foreign traders. Consequently, colonial
administrators separated the jurisdiction of the courts based on race, with the result
that while Europeans litigated in the formal courts, Africans used the local courts.??

Gradually, the incidence of colonialism eroded the pre-existing traditional
adjudicatory system of the various entities that forms Nigeria today. It led to plurality
in Nigeria’s legal system, where the traditional legal system is permitted to co-exist
with, but much more under the shadow of the Western styled litigation as long as it
meets certain requirements.*

The adoption of the western styled litigation, the requirement of neutrality of
presiding judges, the introduction of trained professionals as lawyers, amongst many
others, restricted the scope of key players who revolved around the wheel of justice in
the administration of justice. This led to the non-inclusivity of traditional rulers in the
formal legal system as far as adjudication is concerned.

ADR in Nigeria

Just as equity rose as an alternative to Common law, Alternative Dispute
Resolution rose as an alternative to the formal traditional process of dispute resolution,
litigation. It covers a wide range of flexible dispute resolution mechanisms or out-
of-court dispute settlement such as: Court Annexed ADR, Mediation, Conciliation,
Arbitration and many more. ADR includes varieties of dispute resolution mechanisms
that are short of, or alternative to full scale court procedure.** ADR is an extrajudicial
approach, to resolving disputes and was firstly introduced in North America.*

The formal dispute resolution system which was inherited by Nigeria in common
with many other ex-British Colonies, is an adversarial system, hinged on litigation,
a formal court dispute resolution process.’® However, over the years, litigation’s
strengths turned out to be its weaknesses. ADR arose largely (as stated earlier)
because the litigation process was and still is, unduly expensive- in the long-run and
especially prolonged as a result of judicial technicalities embedded in that method of

32 CAPPELLETTI, M., & GARTH, B. Access to Justice - Newest Wave in Worldwide Movement
to Make Rights Effective. In Buffalo Law Review, 27, 181-292.

33 ibid

34 ADLER, P. S. Is ADR a Social Movement? In Negotiation Journal, 3(1), 59-71. https://doi.
org/10.1111/5.1571-9979.1987.tb00392.x

35 KAUFMANN-KOHLER, G. Arbitral Precedent: Dream, Necessity or Excuse?: The 2006
Freshfields Lecture. In Arbitration International, 23(3), 357-378. https://doi.org/10.1093/
arbitration/23.3.357

36 MCQUOID-MASON, D. Could traditional dispute resolution mechanisms be the solution to
reducing the volume of litigation in post-colonial developing countries — particularly in Africa?
In Oriati Socio-Legal Series, 11(2). https://doi.org/10.35295/0sls.iis1/0000-0000-0000-1145
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dispute resolution.’” Back logged cases in our courts today, practically exemplifies the
popular maxim: “justice delayed is justice denied,” as cases last as long as the tenure
of Judges.

There is no gain saying that litigation in Nigeria is adversarial in nature. Parties
tend to become sworn enemies for life after most decisions of courts.*® Counsels see
litigation as a battle that must be won and the winner-takes-it-all feature of litigation
most often than none, leaves the party at the other side of the scale of Justice, with
little or no compensation for his time, energy, and expenses.* Even for the winner,
litigation can result in a pyrrhic victory because of the time, cost, and unsatisfying
resolution.*

This fact has defied the major goal of dispute resolution which is to quell hostilities
and restore or forge new relationships, as the result of most legal battles is further
animosity among the parties. Formal litigation is restricted by the adversarial system
in establishing fairness and satisfaction.*!

Globalization, resulting in the establishment of complex multinational
commercial interactions, has further exposed the deficiencies of the legal system.
Given the unpredictable nature of these commercial ties, litigation often proved to be
an ineffective means of resolving such disputes. The protracted nature of litigation in
these circumstances diminishes the monetary value of awarded damages, rendering the
legal conflict unworthy for the final victor. Moreover, the nature of specific economic
conflicts necessitates specialized understanding that general judges often lack.*

Besides, peculiar cases that require confidentiality are usually exposed to the full
gaze of the court leading to public scrutiny and embarrassing revelations that mars
the reputation of parties to such dispute.* Hence, the seemingly debutante of ADR
in Nigeria’s legal system, which was in fact a renaissance and revamp of customary
arbitration and dispute resolution was a welcomed development to complement and
supplement litigation as a method of dispute resolution in the Nigerian legal system.

Before the promulgation of The Arbitration Ordinance: which was the primus
federal legal framework on arbitration in Nigeria, the English Arbitration Act of 1889

37 BRETT,J. Attitudinal Structuring, Alternative Dispute Resolution, and Negotiation Strategy. In
Negotiation Journal, 31(4), 359-360. https://doi.org/10.1111/nejo.12107

38 ADENIYL P. O. Improving Land Sector Governance in Nigeria. In RePEc: Research Papers in
Economics. Federal Reserve Bank of St. Louis. https://doi.org/10.1596/28525

39 OLUFEMI, O., & IMOSEMI, A.. Alternative Dispute Resolution and the Criminal Judicial
System : A Possible Synergy as Salve to Court Congestion in the Nigerian Legal System. In
Nigerian Chapter of Arabian Journal of Business and Management Review, 1(10), 59-69.
https://doi.org/10.12816/0003701
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42 MCQUOID-MASON, D. Could traditional dispute resolution mechanisms be the solution to
reducing the volume of litigation in post-colonial developing countries — particularly in Africa?
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was the extant framework in Nigeria. Due to the tri-regional structure of Nigeria, later
after the amalgamation, each region had its own legislation on arbitration. These laws
included: The Arbitration law of Lagos State 1958,* The Arbitration Law of former
Eastern region 1963,* the Arbitration law of Kano state* and the Arbitration law of
Cross Rivers state.’

The Arbitration and Conciliation Decree*® promulgated in 1988, served as the first
autochthonous legal framework for ADR practice in Nigeria, exclusively applicable
to commercial disputes in the Country.*

Today, the Arbitration and Conciliation Act, 2023, which is an offshoot of the 1985
UNCITRAL model Law on International Commercial Arbitration, is the prominent
federal statute that regulates ADR processes in Nigeria. It is however worthy of note,
that state legislations on ADR exists in most states of the federation alongside the
Arbitration and Conciliation Act even though ADR is an item on the residual list,
which is the exclusive legislative competence of State governments in the Nigerian
Constitution, raising debatable issues. However, this issue seems to have been resolved.
In 2005, the National Committee on the Reform and Harmonization of Arbitration
and ADR laws in Nigeria came to the view that: “The Federal Government has the
constitutional power and competence to legislate on arbitration and conciliation but
only in respect of trade and commerce which are international or interstate.>

In lieu of this, the Lagos Multi door courthouse, a court annexed ADR which was
established by the LMDC Act 2007, was a legislation that marked a paradigm shift
in the history of ADR in Nigeria. The court annexed ADR marked the acceptance of
ADR as a method of dispute resolution by the Judiciary in a way, in that the court
being an institution for dispute resolution, presents disputants with various methods
of dispute resolution. Hence, the Multi Door Court House is a centre for dispute
resolution through different doors, litigation included.

Today, so many states of the federation have established Multi Door Court
houses and included in their High court’s Civil procedure, provisions that encourage
the settlement of disputes through ADR.*! For Instance, Order 19, rule 1 of the FCT
High Court Civil procedure 2018 provides that Judges are to encourage disputants
to explore ADR processes. Similarly, Order 25, Rule 5 of the High Court of Edo
State Civil Procedure Rules 2012, includes ADR as a means of dispute resolution

44 Arbitration law of Lagos State 1958 Cap 13, Laws of the Federation and Lagos 1958

45  Arbitration law of Former Eastern region Cap 10 Laws of Eastern Nigeria 1963 Vol 1

46 Arbitration law of Northern Nigeria 1963
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for disputants. Commercial cases, Industrial matters, Disputes about contract, Debt
settlement and employment issues are the most popular cases settled through ADR.

In summary, the development of ADR in Nigeria is evident in continuum. The
inclusivity of traditional rulers in ADR processes may not only be the key to inclusivity
of traditional rulers in the Nigerian legal system, but also, the future of ADR.

Recognition of the ADR roles of traditional rulers by the Nigerian courts

Also, in Opute v. Opute,** the Supreme Court of Nigeria highlighted the significance
of traditional conflict resolution systems in Nigerian society in this instance. The court
ruled that traditional methods of dispute settlement, such as the involvement of elders
and community leaders, should be acknowledged and honored as a valid approach to
settling conflicts, particularly in rural regions where access to formal courts may be
restricted. The court additionally observed that conventional methods of resolving
conflicts can be more efficacious and expeditious in settling specific categories of
disputes, particularly those pertaining to family, land, and community issues. In
addition, the case of Ugwu v Ugwu®** acknowledged the significance of traditional
dispute settlement processes in Nigeria. The Court of Appeal determined that the
utilization of conventional approaches to settling conflicts, such as the involvement
of elders and community leaders, is not only acknowledged but also endorsed by the
courts. This is because it offers an alternative avenue for resolving disputes in a less
formal and more community-oriented environment.

In the case of Adeyemi v Oyekanmi,** the Court of Appeal established that
traditional rulers have a crucial function in resolving conflicts, particularly those
pertaining to land and chieftaincy affairs. In Oluwa v Oluwa,> the Court of Appeal
acknowledged the significance of traditional leaders in resolving family conflicts,
including those pertaining to inheritance and succession. In the case of Eze v Eze,*
the Court of Appeal highlighted the significance of traditional rulers in the resolution
of disputes concerning traditional titles and chieftaincy problems. Also, in Obasi
v Obasi,”’ the Court of Appeal determined that traditional rulers have a vital role
in settling disputes over land ownership and boundary issues. In the case of Nwosu
v Nwosu,>® the Court of Appeal acknowledged the significance of traditional rulers
in the resolution of family issues, including those pertaining to inheritance and
succession. In the case of Tkenye v Ikenye,” the Court of Appeal determined that
traditional rulers play a crucial role in settling disputes over traditional titles and
concerns of chieftaincy. In Ogboni v Ogboni,® the Court of Appeal acknowledged

52 Opute v. Opute (2018) LPELR-44390 (SC)
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59 Ikenye v Ikenye (2020) LPELR-49531(CA)
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the significance of traditional leaders in settling family conflicts, including those
pertaining to inheritance and the transfer of power. In the case of Uche v Uche,®' the
Court of Appeal highlighted the significance of traditional rulers in settling conflicts
pertaining to property ownership and boundary issues. In the case of Egwuonwu
v Egwuonwu,® the Court of Appeal determined that traditional rulers had a crucial
function in settling conflicts pertaining to traditional traditions and practices. In
Nwankwo v Nwankwo,” the Court of Appeal acknowledged the significance of
traditional leaders in the resolution of family conflicts, including those pertaining
to inheritance and succession. In Okoro v Okoro,* the Court of Appeal determined
that traditional rulers have a significant responsibility in settling disputes concerning
traditional titles and chieftaincy problems. In the case of Ezeanya v Ezeanya,® the
Court of Appeal highlighted the significance of traditional rulers in the resolution
of land ownership and boundary issues. In addition, in Okeke v Okeke,% the Court
of Appeal acknowledged the significance of traditional leaders in settling family
conflicts, including those concerning inheritance and succession.

These instances illustrate the Nigerian courts‘ recognition of the substantial
influence of traditional rulers in resolving issues, particularly those pertaining to
culture, tradition, and community affairs.

These examples illustrate the increasing acknowledgment by Nigerian courts of
the significance of traditional dispute settlement procedures in settling disputes and
fostering communal togetherness.

Having been established as a standard procedure for dispute resolution by the
Arbitration and Conciliation Act, the Rules of Professional Conduct for legal
practitioners 2007, Lagos Multi door courthouse 2007, Alternative Dispute resolution
otherwise known as ADR may be the opportunity to integrate traditional rulers in
the legal system to benefit from their wealth of experience. Also, considering the
provisions of the 1999 Constitution’” which provides that the state shall strive to
promote Nigerian cultures, which enhance human dignity and promote national
integrity, the Nigerian government is mandated to promote and preserve Nigerian
cultures, encourage cultural practices that enhances human dignity and foster national
integration through cultural activities. The traditional method of settling disputes in
line with the culture of the Nigerian people should be encouraged at this crucial time
in the history of judicial system in Nigeria, having been recognized in plethora of
cases in Nigeria that traditional institutions can be efficient in dispute settlement.

61 Uche v Uche (2018) LPELR-45391(CA)

62 Egwuonwu v Egwuonwu (2017) LPELR-42665(CA)

63 Nwankwo v Nwankwo(2016) LPELR-41064(CA)

64 Okoro v Okoro (2015) LPELR-25715(CA)

65 Ezeanya v Ezeanya (2014) LPELR-23193(CA)

66 Okeke v Okeke (2013) LPELR-22352(CA)

67 Section 19 (d) of the 1999 Constitution of the Federal Republic of Nigeria Cap C23, LFN 2004
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The need to strengthen traditional rulers

The indispensability of traditional rulers is a major theme that is evident throughout
this work. Traditional rulers can be integrated into mediation which is a more informal
and non-binding form of ADR as mediators. The status of a mediator as a “neutral”
is similar to the belief of the Yorubas about who the king is. The King is addressed
as “oko gbogbo ilu” which means “father to all.” As a father, he is neutral in his
judgement in matters brought before his court. Hence, the integration of traditional
rulers as neutrals into ADR process, will be a continuation of their day-to-day role as
mediators of their communities.

No doubt, it is a fact that Nigeria is a coat of many colors, comprising of diverse
ethnic groups with different culture, customs, and practices. Hence, beliefs and
orientation on land disputes, debt settlements and other similar issues will differ yet
be similar in several ways. Having a traditional ruler mediate between disputants will
help disputants come to a faster compromise due to the respect accorded to traditional
rulers due to the position they hold in the society.

Hence, in delicate matters such as chieftaincy disputes, which is usually between
closely linked, common descendants of an ancestor, having a traditional ruler mediate
in such matter, will not only help parties reach a compromise and settlement faster,
but also accord such matter the element of traditionality it requires. If chieftaincy
disputes are largely about traditional institutions, it is submitted that dispute resolution
processes, which are more closely similar to traditional dispute resolution models
are therefore more likely to be effective. ® In addition, from the plethora of judicial
authorities considered in this article, there is a need to strengthen traditional rulers.

In the light of the aforementioned, it is imperative that traditional institutions be
fortified, with their functions as delineated receiving legal endorsement. The necessity
of amending the Nigerian Constitution to incorporate provisions for the authority of
traditional rulers in the resolution of disputes is of paramount importance. Similar
to the provisions established for our judicial system within the Constitution, it is
imperative that traditional courts receive formal acknowledgement in Nigerian law,
particularly regarding their roles in Alternative Dispute Resolution (ADR).

Recommendations

As it has been advocated for throughout this paper, it is recommended that
traditional rulers be integrated into the ADR process as mediators in areas earlier
mentioned. It is also recommended that necessary legal framework be put in place
by each state government to encourage traditional rulers to view ADR as a key to
their inclusivity into the Nigerian Legal system. Also, necessary collaborations
with recognized and accredited ADR institutions should be made to train traditional
rulers on what it takes to be an ADR neutral. It is further recommended that the 1999
Constitution of the Federal Republic of Nigeria be amended to formally accommodate
traditional institution and give then a defined role in the area of dispute resolution.

68 ibid



Stat a pravo 4 /2024 212

Bib

liography:

ABE, O., & OUMA, S. (2017). A Re-Assessment of the Impact and Potency of
Traditional Dispute Resolution Mechanisms in Post-Conflict Africa. In SSRN
Electronic Journal. https://doi.org/10.2139/ssrn.3030666

ABUBAKAR, G. (n.d.). Learn Nigerian Law. Learn Nigerian Law. https://www.
learnnigerianlaw.com/learn/legal-system/history

ADENIYI, P. O. (2011). Improving Land Sector Governance in Nigeria. In
RePEc: Research Papers in Economics. Federal Reserve Bank of St. Louis.
https://doi.org/10.1596/28525

ADLER, P. S. (1987). Is ADR a Social Movement? In Negotiation Journal, 3(1),
59-71. https://doi.org/10.1111/j.1571-9979.1987.tb00392.x

AKANDE, R. (2019). Secularizing Islam: The Colonial Encounter and the
Making of a British Islamic Criminal Law in Northern Nigeria, 1903-58. In Law
and History Review, 1-35. https://doi.org/10.1017/s0738248019000166
AKEREDOLU, A. (2018). Duel To Death Or Speak To Life: Alternative Dispute
Resolution for Today and Tomorrow. Tth Inaugural lecture. Retrieved November
23, 2024, from https://www.acu.edu.ng/wp-content/uploads/simple-file-list/7th-
Inaugural-Lecture-Delivered-By-Prof -Alero-Akeredolu.pdf

BRETT, J. (2015). Attitudinal Structuring, Alternative Dispute Resolution,
and Negotiation Strategy. In Negotiation Journal, 31(4), 359-360. https://doi.
org/10.1111/nejo.12107

CAPPELLETTI, M., & GARTH, B. (1978). Access to Justice - Newest Wave
in Worldwide Movement to Make Rights Effective. In Buffalo Law Review, 27,
181-292.

EZENWA, Chinedu Paul. (2020). The Value of Human Dignity. A Socio-cultural
Approach to Value Crisis among Igbo People of Nigeria. Logos Verlag Berlin
GmbH.

KAUFMANN-KOHLER, G. (2007). Arbitral Precedent: Dream, Necessity
or Excuse?: The 2006 Freshfields Lecture. In Arbitration International, 23(3),
357-378. https://doi.org/10.1093/arbitration/23.3.357

KEHINDE, A. (2022). Alternate Dispute Resolution: a Panacea to the
Nigerian Judicial System. In Krytyka Prawa, 14(1). https://doi.org/10.7206/
kp.2080-1084.508

MCQUOID-MASON, D. (2020). Could traditional dispute resolution mechanisms
be the solution to reducing the volume of litigation in post-colonial developing
countries — particularly in Africa? In Ofiati Socio-Legal Series, 11(2). https://doi.
org/10.35295/0sls.1is1/0000-0000-0000-1145

OKONKWO, O. (2023, September 29). The Making of Modern
Nigeria. The Republic.  https://republic.com.ng/october-november-2023/
the-making-of-nigeria/

OLANIRAN Olusola, & ARIGU Aisha. (2013). Traditional Rulers And Conflict
Resolution: An Evaluation Of Pre And Post Colonial Nigeria. In Research on
Humanities and Social Sciences, 3(21), 120-127.

OLOWOLAFE, O., OLONADE, O., & ADETUNDE, C. (2020). A Contextual
Analysis of Three Major Tribes’ Traditional Conflict Resolution Mechanisms in
Pre-Literate Nigerian Society. In Applied Research Journal of Humanities and


https://doi.org/10.1596/28525
https://doi.org/10.1111/j.1571-9979.1987.tb00392.x
https://doi.org/10.7206/kp.2080-1084.508
https://doi.org/10.7206/kp.2080-1084.508

Stat a pravo 4 /2024 213

Social Sciences, 3(3). https://doi.org/10.47721/arjhss20200303018

— OLUFEM]I, O., & IMOSEMI, A. (2013). Alternative Dispute Resolution and the
Criminal Judicial System : A Possible Synergy as Salve to Court Congestion in
the Nigerian Legal System. In Nigerian Chapter of Arabian Journal of Business
and Management Review, 1(10), 59—69. https://doi.org/10.12816/0003701

— OLUWABIYI, A. A. (2015). An Overview Of Similarities Between Customary
Arbitration And Native Courts As Platforms Of Administration Of Justice In Pre-
Colonial Nigeria. In Journal of Asian and African Social Science and Humanities
(ISSN 2413-2748), 1(1), 129-145.

— OMONIYI Adewoye. (1977). The Judicial System in Southern Nigeria 1854-
1954. Longman Publishing Group.

— ORIJI, U. J. (2012). Law and Practice of Conciliation in Nigeria. In Journal of
African Law, 56(1), 87-108. https://doi.org/10.1017/s0021855311000246

— ORI, J. N. (1989). Sacred Authority in Igbo Society / L’ Autorité sacrée dans
la société Igbo. In Archives de Sciences Sociales Des Religions, 68(1), 113—123.
https://doi.org/10.3406/assr.1989.1400

— RABINOVICH-EINY, Orna. (2006). Going Public: Diminishing Privacy in
Dispute Resolution in the Internet Age. In SSRN Electronic Journal.

— OSSAI S. E. (2021). Is the Nigerian Arbitration and Conciliation Act suitable
to construction disputes? A critical analysis. Ibanet.org. https://www.ibanet.org/
nigeria-arbitration-conciliation-act# _ftnrefS

— RASUL, M., & ROBINS, S. R. (2018). Assessment Of Dispute Resolution
Structures And Hlp Issues In Borno And Adamawa States, North-East Nigeria.
Prinsensgate 2, 0152 Oslo, Norway.

— ONADEKO, Tunde. (2008). Yoruba Traditional Adjudicatory Systems. African
Study Monographs, 29(1), 15-28. https://doi.org/10.14989/66225

— UBAH, C. N. (1982). Islamic Legal System and the Westernization Process in the
Nigerian Emirates. In The Journal of Legal Pluralism and Unofficial Law, 14(20),
69-93. https://doi.org/10.1080/07329113.1982.10756268

Summary: Alternative Dispute Resolution: Historical And Contemporary
Perspectives On Enhancing The Role Of Traditional Rulers In Nigeria

This article examined Alternative Dispute Resolution in Nigeria and the need to
strengthen traditional rulers. When people in a community have different goals and
ideals that are incompatible, conflict results. Whether in antiquity or the present, people
have always looked for ways to settle disputes, whether it be through mediation or by
using existing legal frameworks. The status and role of traditional rulers in the conflict
resolution process were investigated chronologically in this study. It discussed the
significance of giving Nigerian traditional rulers more authority over disputes and
suggested that the government of Nigeria make sure that traditional institutions are
given more authority and incorporated into the 1999 Federal Republic of Nigeria
Constitution with clear functions to support the courts.
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Introduction

Abstract:
ZUCHOWSKA-GRZYWACZ, Monika: Regional Product in the System of EU,
Polish and Slovak Law.
Regional products play an important role in shaping cultural identity, local
heritage and the economy of regions. In the context of EU, Polish and Slovakian
law, issues related to the registration, protection and promotion of regional
products are the subject of special attention and regulation. In this article we will
analyse the legal system of the European Union and the regulations in force in
Poland and Slovakia concerning regional products. We will look at the definition
and criteria of regional products, registration procedures, legal protection
and the importance of these products for local communities and the regional
economy. By comparing the EU, Polish and Slovakian approaches to the issue of
regional products, we try to show similarities, differences and challenges related
to the promotion and protection of culinary and cultural heritage at regional and
international levels.
In order to expand on the issues identified, a content analysis and document
analysis method will be used to show the complexity of the issue and its legal
relevance. Due to the specificity of the study, content analysis and document
analysis methods will be used. They will allow for a comprehensive analysis
of the collected material, which is EU and national legislation. Legal acts, legal
monographs, commentaries and scientific articles will be used.

Key words:
regional product, EU law, Polish law, Slovak law, protection of cultural heritage,
promotion of local traditions, registration of regional products, geographical
protection, regional economy

Quality schemes, including regional and traditional products, are important for
both producers and consumers. In today‘s world, where the consumer is increasingly
aware, there is a growing interest in high quality products and those with unique
traditional characteristics. The consumer wants to be sure of the quality and origin of
the product, so it is important to ensure transparency of information about its specific
characteristics. The market for regional and traditional products in the European
Union is steadily growing in importance and its dynamics are largely shaped by
the legal environment. Legislation on the registration, protection and promotion of
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regional products is crucial to the development of this agricultural and food sector.
Proper regulation not only supports producers in maintaining the traditions and
quality of their products, but also provides consumers with certainty about the origin
and characteristics of the product.

Therefore, an understanding and analysis of quality systems, both at EU and
national level, are essential for the sustainable development of the agricultural and
food sector and for meeting the expectations and needs of the modern consumer.

1. Regional product - attempted definition

The topic of regional product is both broad and complex. It involves a number
of inconsistencies both in terms of the concept and in terms of legal solutions.
Inaccuracies related to the concept are linked to the fact that there is no unambiguous
definition of a regional product and the terms ,local‘, ,traditional® or ,regional® are
used interchangeably in various legal acts at the national and EU level. This results
in the inappropriate application of these terms to different types of products. Local
and traditional product are not the same as regional product. ,,Local® is one with
which the people of a particular region identify. ,,Traditional®, on the other hand,
means that it is associated with tradition and has been used for years.! As regards the
term concerning the term ,regional‘,the Dictionary of the Polish Language does not
provide a definition, but refers us to the word ,region‘. A region, in turn, is an area
with specific landscape, ethnographic or economic features.> The dictionary lists the
following as synonyms: local, indigenous, district and region al.® The term ,regional®
is broader than the term local, because ,regional® has a much wider territorial scope,
e.g. a geographical area, land, district or provence.*

EU regulations use phrases such as: products with traditional characteristics,
products with traditional names. In national regulations, the phrases ,,products with
traditional characteristics* or ,,food produced by traditional methods* are often used.’
In order to create a definition of a regional product, it is necessary to pay attention to
the information about it contained in the worldview of the people who encounter the
product in question on a daily basis. The main element present in most descriptions is
the link to the region. This is the feature most exposed and taken for grantem.® The
origin of a product is a guarantee of its quality and distinctiveness. These products

www.sjp.pwn.pl (date of access: 10 february 2024)

www.sjp.pwn.pl (date of access: 10 february 2024)

www.synonimy.pl (date of access: 10 february 2024)
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5 ZUCHOWSKA-GRZYWACZ, M. Produkt regionalny z mleka i jego przetworéw, Radom
: Wydawnictwo Naukowe Instytutu Technologii Eksploatacji — Panstwowego Instytutu
Badawczego, 2015, p.18.
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therefore combine natural and human factors and this means that a product produced
in a given area cannot be reproduced outside it.”

Regional products must be closely linked to the geographical area in question and
have specific characteristics, e.g. resulting from the soil conditions of the region in
question.® In most of the information about the regional product, quality is indicated
as a key feature. These products are ,,characterised by their high quality and special
features due to the conditions of the geographical area“.°The distinctive feature of the
regional product is its specificity and originality. It derives from traditional production
methods, which are in keeping with the culinary heritage, but also from the special
climatic conditions.!’Another feature highlighted is also the uniqueness of the product,
which is described as something ,,different, distinct, unusual, distinctive and of course
linked to a particular also a distinctive region."

The distinctive feature of a regional product is that it possesses qualities which
are linked to the place where it was produced and which distinguish it from others.
The uniqueness of a product can manifest itself in many ways, e.g. in taste, smell or
appearance. A regional product is closely linked to tradition, which is shaped, for
example, by the size of the farms producing the product or the technologies used.
The production of these products encourages potential consumers to visit the region
in question. The purchaser of a quality product draws attention to the producer and
the place where the product was produced. Purchasing a quality product arouses
curiosity and encourages a deeper interest in the product and the history of the region.'?
Regional product should not be mass produced, it should be small scale production.'?

It is precisely the regional product that is the answer to products produced on an
industrial scale. It is intended for a narrower public who will appreciate its unique
value, rather than for the mass consumer who prefers quantity and price over quality.

As described above, the regional product in EU law is defined by a system
of protection originally created under Regulation 2081/92 on the protection of
geographical indications and designations of origin for agricultural products and

7 DEREN, A. Ochrona produktéw regionalnych i tradycyjnych w UE, In Polityka unijnej
integracji: wybrane relacje zewnetrzne i wewnetrzne, DUDEK, M. (ed.)Uniwersytet
Zielonogorski, 2008, p. 27.

JASINSKI, J., Wyrdznianie produktow regionalnych na rynku i wynikajace z tego korzysci, In
O produktach tradycyjnych i regionalnych, cit., p. 304.

8 CALKA, E. Geograficzne oznaczenia pochodzenia. Stadium z prawa wspolnotowego i prawa
polskiego, Warszawa: Wolters Kluwer, 2008, p. 85.

9  KAMINSKA, I. Rozwdj systemu ochrony produktow regionalnych i tradycyjnych, In Wiedza
i Jakos¢ 2009, no 2(14), p. 14.

10 RUSSAK, G. Idea produktéw regionalnych i lokalnych w Unii Europejskiej, In O produktach
tradycyjnych i regionalnych, cit., p.64.
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produktow regionalnych i tradycyjnych, Warszawa, 2008, p. 3, 10.
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foodstuffs, and subsequently amended by Regulation 510/2006.'* These amendments
were needed to create the current Regulation 1151/2012 on quality schemes for
agricultural products and foodstuffs.'® This system reserves the registration of product
names as Protected Geographical Indications and Protected Designation of Origin.
However, the definition of a regional product should not be limited to the EU scheme
alone. A regional product can be defined in two ways and given a narrow or broad
meaning. In the narrow sense, they will be products whose characteristics are protected
by the EUBYy contrast, a regional product in the broad sense is a product distinguished
respectively by:
— unquestionable link with the region of origin,
— attention to quality
— uniqueness
— tradition .'¢

However, it must be stressed that in order for the status of a regional product
in legislation to be properly analysed, it is necessary to present the EU designation
system by which product names are registered and secured.

2. Characteristics of the regional product in the EU scheme.

Issues related to the protection of regional and traditionally produced products are
set out in European Union law in: Regulation (EU) No 1151/2012 of the European
Parliament and of the Council of 21 November 2012 on agricultural product and
foodstuff quality schemes, Commission Delegated Regulation (EU) No 664/2014 of
18 December 2013 supplementing Regulation (EU) No 1151/2012 of the European
Parliament and of the Council with regard to the establishment of Union symbols for
protected designations of origin, protected geographical indications and traditional
specialities guaranteed, and with regard to certain rules concerning the origin of feed
and raw materials, certain procedural provisions and certain additional transitional
provisions!”, Commission Implementing Regulation (EU) No 668/2014 of 13 June
2014 laying down rules for the application of Regulation (EU) No 1151/2012 of the
European Parliament and of the Council on agricultural product and foodstuff quality
schemes.'®

The French were the initiators of legislation protecting regional specialities.
They brought about the translation to the European level of French legislation, which
had already been in place since the 1930s and initially concerned the protection of
wines (paradoxically, in today‘s European legislation, they are subject to separate
regulations). The introduction of these regulations boosted the development of the
production of regional and traditional products and made it possible to implement
the principles of the reform of the Common Agricultural Policy, one of whose
priorities was to reduce the quantity and increase the quality of food produced in

14 0J,L93,31/03/2006

15 0OJ,L179,19.6.2014

16 CALKA,E. cit., p.88-89.

17 OJEUL179,19.6.2014, p. 17.
18 OJL179,19.6.2014, p. 36.
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Europe. Protecting these products from fraudulent misappropriation or counterfeiting
is at the same time intended to help diversify the supply of agri-food products and
better inform consumers about the qualities of the products they buy. Diversifying
agricultural production and encouraging the production of quality products are among
the most important elements of rural development. Many of the designations awarded
concern products produced under difficult soil and climatic conditions (for example,
,mountain‘ cheeses) or products associated with very labour-intensive production
methods. The awarding of ,regional designations® increases the competitiveness of
products and can also be an important element in influencing potential customers.
A product whose origin is guaranteed by the Union contributes to the image of the area
in which it originates and thus encourages visits to the region in question (contributing
to the development of tourism). It is worth pointing out that the consumer, having
access to a product of a higher quality, at the same time becomes acquainted with its
producer and the natural and cultural environment in which it was produced.

As far as consumer information is concerned, having a label is supposed to
certify the authenticity of a product on the one hand and be a guarantee of quality on
the other. In this way, potential buyers have more data to help them make a choice
when shopping. Price is no longer the only or most important argument in favour of
a product. By linking the product to the region, the purchase becomes the beginning of
contact with the unique culture, tradition, history, community and nature of the area.

A strong tendency can be observed - both in EU countries and in Poland - to
emphasise one‘s own regional affiliation. More and more is being said and heard
about the role and importance of ,,small fatherlands®. Mechanisms to promote and
protect the cultural heritage of individual areas in Europe are ideally suited to this
trend. The production of regional and traditional products can, on the one hand, count
on support for the promotion of this type of production and, on the other, on the
interest of the better-off urban population groups and tourists.

Under Article 31 of Regulation (EU) No 1151/2012 of the European Parliament
and of the Council, an optional quality term, ,mountain product, has been established.
This provision lays down the conditions for the use of this quality term. Commission
Delegated Regulation (EU) No 665/2014 of 11 March 2014 supplementing Regulation
(EU) No 1151/2012 of the European Parliament and of the Council with regard to the
conditions of use of the optional quality term ,mountain product‘’lays down specific
rules for the use of the term ,mountain product® and derogations from them in duly
justified cases and in order to take into account natural constraints on agricultural
production in mountain areas. The designations awarded relate to a range of products
that are produced under less favourable soil and climatic conditions. An example
is the mountainous areas where cheeses are produced. Products made using time-
consuming methods can also apply for the designation. A product bearing the label
can compete seriously with ordinary products.

EU quality schemes for agricultural products were introduced as early as the
1990s. in the 1990s. There are three:

19 OJL179,19.6.2014, p. 23.
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* Protected Designation of Origin;
» Protected Geographical Indications;
» Traditional Speciality Guaranteed.

The function of these systems is to address quality and to differentiate the product
from others of the same type. Each of these schemes is responsible for a different
aspect. The Protected Designation of Origin and Protected Geographical Indications
place the emphasis on specific environmental conditions (i.e. climate, soil), while
Traditional Speciality Guaranteed looks at whether a traditional production method
has been maintained.”® Council Regulation No. 1151/2012 of 21 November 2012
on quality schemes for agricultural products and foodstuffs established a scheme
to support producers as well as consumers of agricultural products and foodstuffs.
The new regulations were introduced in order to simplify the pre-existing rules, as
well as to make the process of registering agricultural products more dynamic, while
preserving all their qualities.?! The aforementioned regulation therefore introduced
two systems of protection: the system of protected designations of origin and the
system of protected geographical indications. These schemes relate to regional
products, i.e. those of known origin. A definition of protected designation of origin
is included in the Regulation in Article 5(1). ,,Designation of origin® is the name by
which a product:

— originating from a specific place, region or, in exceptional cases, country;

— whose quality or characteristics are essentially or exclusively due to a particular
geographical environment composed of natural and human factors;

— all stages of whose production take place in the defined geographical area.

,,Geographical indication® is also sanctioned in Regulation 1151/2015 in Article

5(2) and defines a product:

— which originates from a specific place, region or country;

— whose specific quality, reputation or other characteristic is mainly due to this
geographical origin;

— whose at least one stage of production takes place in this defined geographical
area.

In order to authenticate the origin of the products concerned, the graphic symbols
of the Protected Designation of Origin and Protected Geographical Indication are
placed on their packaging. This was conditioned in Regulation 1151/2012 in Article
12. Article 12(3) provides for the creation of abbreviations that may be used, so that
for Protected Designation of Origin there is the abbreviation ,PDO* and for Protected
Geographical Indication the abbreviation ,PGI‘ is used. Both forms of writing are
acceptable. The graphic symbols are intended to help protect the product and also
to ensure its popularity through proper promotion in the country and throughout the
European Union. The marking on the product is a guarantee of the genuineness of

20 CALKA, E. cit., p.. 109-110.

21 WINAWER, Z. - WUIEC, H. Produkty regionalne i tradycyjne we wspolnej polityce rolnej,
Warszwa: Europejski Fundusz Rozwoju Wsi Polskiej, 2013 p.34.

22 Regulation No. 1151/2012 of 21 November 2012 on quality schemes for agricultural products
and foodstuffs
and foodstuffs, Article 5(1) (Official Journal of the EU No. 343/L)
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the origin, as well as the uniqueness of the product. The graphic symbols in the EU
Member States are similar to each other and the lettering on the logo is in the official
language of the country concerned. The only rule is that the EU indication which is
placed on the label must have the full name written on it and the wording must be
clear.?® The principle that must be met for a product to be protected by EU law is
that there is an indisputable link between the product‘s qualities and its geographical
origin. In the case of these designations, protection is granted only to those products
that show a link between the two characteristics.

The delimitation of the geographical area is set out in Commission Implementing
Regulation (EU) No 668/2014 of 13 June 2014 laying down rules for the application
of Regulation (EU) No 1151/2012 of the European Parliament and of the Council
on agricultural product and foodstuff quality schemes. Article 2 states that: ,,The
geographical area to which protected designations of origin and protected geographical
indications are attributed must be delimited in a precise, unambiguous manner, with
reference as far as possible to physical or administrative borders.”?*

The European Union is currently working on reforming intellectual property law,
with a focus on geographical indications. The upcoming changes aim to strengthen the
geographical indication system while considering current market realities, particularly
related to online trade. One of the new regulations will be partially applied soon, with
two additional regulations set to be fully implemented next year, addressing these
issues comprehensively.?> Protection for non-agricultural products already exists
under the Geneva Act of the Lisbon Agreement, managed by the World Intellectual
Property Organization (WIPO). Through the so-called Lisbon system, it is possible to
obtain protection for appellations of origin and geographical indications for various
types of products in up to 73 countries through a single procedure. However, to
achieve consistency, especially given that only some EU member states (like Poland)
provide national systems for protecting geographical indications for both agricultural
and industrial products, the decision was made to extend this protection across the
entire EU, covering non-wine, non-spirits, and non-agricultural products.

Regulation 2023/2411 came into effect on November 16, 2023, with some
technical provisions for implementing the protection system applying from that date.
The full implementation of Regulation 2023/2411 is set to begin on December 1,
2025, when applications for registering geographical indications for artisanal and
industrial products will be accepted.

For other product categories like wines, spirits, and agricultural products, protection
is provided under Regulation (EU) 2024/1143 of the European Parliament and the
Council, issued on April 11, 2024. This regulation covers geographical indications for
wines, spirits, and agricultural products, as well as guaranteed traditional specialties
and optional quality terms for agricultural products. It amends Regulations (EU) No

23 ZUCHOWSKA-GRZYWACZ, M. cit., p. 37.

24 Commission Implementing Regulation (EU) No 668/2014 of 13 June 2014 laying down rules
for the application of Regulation (EU) No 1151/2012 of the European Parliament and of the
Council on agricultural product and foodstuff quality schemes, Article 2.

25 https://skslegal.pl/raport-sks-nowe-kategorie-oznaczen-geograficznych-w-prawie-ue/
(access:6 November 2024)
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1308/2013, (EU) 2019/787, and (EU) 2019/1753, and repeals Regulation (EU) No
1151/2012. The regulation entered into force on May 13, 2024, and aims to unify
disparate regulations into a single legal framework.?® An interesting aspect in this
context will be the strengthening of protection for these products on the Internet.
These legal regulations aim to address the current needs of the market.

3. Regional product in regulations in Polish and Slovak law

In Poland, the Ministry of Agriculture and Rural Development is the entity
responsible for running the registration system for products with a specific
geographical origin and specific traditional quality, as defined by EU regulations.

Pursuant to the Act of 9 March 2023 on the Registration and Protection of
Appellations of Origin, Geographical Indications and Traditional Specialities
Guaranteed for Agricultural Products and Foodstuffs, Wines or Spirits and Traditional
Products?’, the Ministry of Agriculture and Rural Development is responsible for
receiving, evaluating and submitting applications for the registration of designations
of origin, geographical indications and traditional specialities guaranteed to the
European Commission.

The Act on the Registration and Protection of Appellations of Origin, Geographical
Indications and Traditional Specialities Guaranteed for Agricultural Products and
Foodstuffs, Wines and Spirits and Traditional Products also regulates the following:

Rules and procedures for the evaluation of applications for registration of
designations of origin, geographical indications and traditional specialities guaranteed,
the conditions for provisional protection of agricultural product and foodstuff names,
wines or spirits on a national basis prior to registration at EU level, the rules and
procedures for the control of agricultural products and foodstuffs, wines or spirits
bearing a protected designation of origin, a protected geographical indication or
a traditional speciality guaranteed, the conditions for maintaining the list of traditional
products, criminal sanctions for:

— authorised certification bodies that carry out official controls despite not meeting
the conditions set out in this Law and acting in breach of the obligations referred
to in this Law;

— natural persons, legal persons or organisational units without legal personality,
who act without authorisation, prevent or obstruct the carrying out of surveillance
control activities; counterfeiters of products whose names are protected. The
Act on the Registration and Protection of Designations of Origin, Geographical
Indications and Guaranteed Traditional Specialities of Agricultural Products and
Foodstuffs, Wines or Spirits, and Traditional Products, in addition to the regulations
on the registration of names at the EU level, also creates a List of Traditional
Products. The list includes products whose quality or unique characteristics and
properties result from the use of traditional production methods, which are part of

26 https://www.parp.gov.pl/component/content/article/86999:nowe-rozporzadzenie-w-
sprawie-ochrony-oznaczen-geograficznych-czyli-o-ochronie-produktow-rzemieslniczych-i-
przemyslowych (date of access: 6.11.2024)

27 Journal of Laws of 2023, item 588
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the cultural heritage of the region in which they are produced, and which are an

element of the identity of the local community. However, production methods used

for a certain number of years are considered traditional. The List of Traditional

Products is intended to disseminate information on products manufactured using

traditional, historically established methods.?®

Slovakia, with its rich cultural heritage and diverse geographical landscape, has
many unique regional products that reflect local traditions, flavours and folk crafts.
Culinary tourism is becoming increasingly popular in Slovakia, and travellers often
attend local culinary festivals and regional product fairs to taste traditional dishes
and buy local products. Culinary-tourism trails that lead through scenic regions
of Slovakia provide travellers with the opportunity to experience the country‘s
culture, history and flavours. To support local producers and protect the culinary and
cultural heritage, Slovakia is introducing support programmes for local producers
and promoting the importance of quality labels and certificates that guarantee the
authenticity and high quality of regional products. By promoting local brands on the
national and international market, Slovakia hopes to increase awareness and appetite
for its unique regional products.

In Slovakia, registration of regional products is carried out in accordance with
European Union law and national regulations governing the protection of geographical
names and geographical indications. The main legal acts regarding the registration
of regional products include national legislation, implementing regulations of
the European Commission: - Slovakia must comply with EU regulations on the
registration of regional products, which set out detailed criteria for registration,
application procedures and requirements for monitoring and protection of registered
products. In Slovakia, there are agencies responsible for implementing the regulations
on the registration of regional products, such as the Ministry of Agriculture and Rural
Development and the Slovak Office for Standardization, Metrology and Testing.?

The procedure for registering regional products in Slovakia includes several steps:
— A producer or organization interested in registering a regional product must

submit an application to the relevant national agency.

— The Agency assesses whether the product meets eligibility criteria such as
geographical origin, traditional production methods, etc.

— Public consultations are often carried out to explore the views and comments of
interested parties.

— After approving the application, the agency registers the regional product.

— Registered products are monitored for compliance with specific criteria and
protected against abuse and unauthorized use of the name.

Through these steps and procedures, Slovakia strives to maintain the authenticity
and uniqueness of its regional products, promoting them both on the domestic and
international markets. The European Union registered ,,skalicky trdlenik* as the first

28 https://www.gov.pl/web/rolnictwo/przepisy-polskie-produkty-regionalne-i-tradycyjne (date of
access: 14 february 2024)
29 https://www.mpsr.sk/en/index.php?navID=27 (date of access: 16 february 2024)
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Slovak regional food product. Slovakia currently has 15 regional products registered
in the EU system in the food sector.*

In Slovakia, legal issues surrounding the certification of regional products stem
primarily from insufficient institutional and organizational support. While potential
economic benefits could contribute to the development of local communities, many
producers abandon the certification process due to complex procedures and stringent
standards imposed by European Union law. An additional challenge is competition
from cheaper imported products outside the EU, which reduces demand for certified
regional goods, limiting their sales. In their research, Jadud'ovd and Reznicek
analyzed both theoretical and practical benefits of labeling regional products. Their
observations suggest that from a theoretical perspective, this process can increase
satisfaction among producers and local communities by improving living standards.
Practical benefits include easier access to local labor markets and contributions to
regional economic growth, enhancing its appeal and promoting tourism. Improving
the support system and simplifying certification procedures could increase producer
interest in certification, which in turn could positively affect the development of rural
areas in Slovakia.’!

As part of the Protected Geographical Indication registration procedures, Poland
and Slovakia have a common history.

Poland and Slovakia differed in their regulation of the name ,,0scypek.” In
Poland, oscypek has a protected geographical indication, meaning it can only be
produced in specific regions following traditional methods. Slovakia, on the other
hand, has a similar cheese called ,,0stiepok,* also recognized as an important regional
product. The dispute between the countries focused on protecting the names and
cultural heritage of these cheeses at the EU level. Poland aimed to safeguard the
name ,,0oscypek® as part of its pastoral culture, while Slovakia defended ,,08tiepok,*
highlighting its own production traditions. After negotiations, Slovakia withdrew its
veto against Poland’s registration of oscypek, on the condition that the name would be
used exclusively in Polish.

The issue of the Polish-Slovak dispute regarding the registration of oscypek is
presented as a historically significant event, though still one of the most prominent
examples of challenges related to regional products. This dispute should be seen
as an illustration of broader problems in the certification of regional products from
the outset. Legislative challenges surrounding certified regional products in Poland
and Slovakia still arise from difficulties in meeting the criteria set by the European
Union and the challenges associated with implementing these regulations at the
national level. In both countries, regional products protected by certifications such as
Protected Designation of Origin (PDO), Protected Geographical Indication (PGI), and
Guaranteed Traditional Speciality (GTS) require producers to adhere to strict quality

30 https://www.normoff.gov.sk/ (date of access: 16 february 2024)

31 JADUDOVA, J. — REZNICEK, A. The regional labeling as a tool of corporate social
responsibility. In The Innovative Concepts of Corporate Social Responsibility as a Perspective
for the Development of Responsible Business in Slovakia; Hroncova Vicianova, J., Ed.;
University of Matej Bel-Belianum: Banska Bystrica, Slovakia, 2019; pp. 14-20.
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standards and production methods. Regional producers face limited access to funding
for covering certification costs and monitoring compliance with EU regulations.

In Poland, bureaucracy is often cited as a barrier to obtaining certification. The
application process is time-consuming and requires detailed documentation of local
production methods, which makes it difficult for smaller farms to meet the requirements.
At the same time, there is a lack of adequate legal support for small producers, who
frequently face challenges in understanding and fulfilling EU requirements.

In Slovakia, legislative challenges are mainly focused on insufficient institutional
and organizational support. Although the certification of regional products could bring
economic benefits to local communities, in practice, many producers do not apply
for certification due to complicated procedures and restrictions resulting from strict
EU standards. Additionally, consumers do not receive a clear message. A consumer is
unlikely to purchase a product if they are unaware of its existence or if it lacks a label
guaranteeing a specific composition and origin. To enhance promotion, it is also
essential to improve collaboration between producers and the coordinator responsible
for labels, especially in terms of sharing information between the involved parties.*?

The issue also involves competition from non-EU products, which are cheaper,
often impacting demand and limiting the sales of certified products. Additionally,
both Poland and Slovakia face the challenge of protecting geographical indications
from counterfeits and illegal use by producers outside the region. The lack of effective
control mechanisms leads to the illegal use of names reserved for certified products,
which weakens the credibility of certifications and undermines consumer trust in
the authenticity of these products. As part of the ongoing legal challenges related to
regional products in Slovakia, issues related to EU requirements and the emphasis on
green transformation stand out. Certification regulations often need to be harmonized
with EU-wide standards, which can create difficulties, particularly for local producers
who must adapt their products to stringent health, safety, and environmental standards.
These regulations are complicated and time-consuming to implement, which can
affect the competitiveness of local products in the international market, limiting
export opportunities, especially to EU countries.

Another challenge is the increasing demands for environmental certification, as
Slovakia intensifies its efforts toward sustainable development, including biodiversity
protection and the promotion of a circular economy. Slovakia is investing significant
resources in environmental protection, which impacts agricultural policies and
production requirements. Regional producers must meet new standards, including
more eco-friendly production methods and pesticide use.

The legal issues surrounding regional products in Slovakia are thus a result of
both local regulations and broader EU laws, which require producers to be flexible
and adjust to restrictive standards in order to obtain certifications. While this can

32 JADUDOVA, J. - TOMASKIN, J. — SEVCIKOVA, J. - ANDRAS, P. - DRIMAL, M.. The
Importance of Environmental Food Quality Labels for Regional Producers: A Slovak Case
Study. In Foods 2022, 11(7), https://www.mdpi.com/2304-8158/11/7/1013 (date of access:
7.11.2024)
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improve product quality, it also requires significant investment in new technologies
and legal expertise.

Conclusions

The article discusses the growing role of producing, protecting, and promoting
high-quality regional products in the European Union, Poland, and Slovakia. The
legal frameworks in these countries, along with EU regulations such as Geographical
Indications (GI), Protected Designations of Origin (PDO), and Traditional Specialities
Guaranteed (TSG), aim to preserve the authenticity and unique character of regional
products. This approach enables producers to distinguish their goods on the market,
improving recognition and facilitating access to new markets. These regulations
support sustainable rural development, generate additional income for farmers, and
prevent depopulation, especially in remote areas. Consumers gain access to authentic
food with traditional characteristics, contributing to the preservation of culinary
heritage and the growth of agritourism. However, challenges remain in harmonizing
regulations, effectively protecting against counterfeits, and supporting producers with
the costly certification process, necessitating further action at both the national and
EU levels.

These systems not only meet market demand but also strengthen regional
economies, contributing to their long-term vitality. The EU‘s Geographical Indications
system is an effective mechanism for protecting and promoting regional products;
however, its implementation at the national level, both in Poland and Slovakia,
encounters challenges. Planned changes in EU regulations aim to simplify certain
processes, with notable efforts to enhance online protection for these products. In the
EU context, these regulations support the development of local economies by building
the value of regional products and protecting them from counterfeits. Yet, in practice,
certification procedures in Poland and Slovakia can be complex and expensive,
especially burdening smaller producers due to strict documentation requirements and
varying interpretations of regulations between the two countries.

The article emphasizes that increasing legal and financial support for producers
could expedite certification processes and help better safeguard the authenticity of
products. Consequently, improving access to certification could significantly enhance
the competitiveness of regional products from Poland and Slovakia in European and
global markets, while also contributing to the preservation of local traditions and
cultural heritage.
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Summary: Regional Product in the System of EU, Polish and Slovak Law

The article presents an analysis of regulations for the protection of regional and
traditional products in the European Union and in the national laws of Poland and
Slovakia. It draws attention to the Geographical Indications (GI) system in the EU,
which provides legal protection for products with unique characteristics resulting
from their geographical origin, such as Protected Designation of Origin (PDO) and
Protected Geographical Indication (PGI).

It discusses how these regulations are implemented in Poland and Slovakia, where
local regulations must be adapted to EU requirements, sometimes posing a challenge
for producers. Some mechanisms are highlighted on the basis of the historical example
of the Polish-Slovakian dispute over oscypek.Problems arise from procedural and
bureaucratic differences, as well as costs associated with certification. The author
discusses how the certification of regional products affects their protection against
counterfeiting and their increased recognition on the international market.
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Abstrakt:
SOPKOVA, Michaela: Medzery prdvnej dpravy pri realizdcii  konzilii
u poskytovatel’ zdravotnej starostlivosti. Predkladany ¢lanok riesi problematiku
procesnej realizacie konzilii zdravotnickych pracovnikov, konkrétne u iného
poskytovatela zdravotnej starostlivosti. Pravna uprava v tomto smere absentuje,
resp. nie je explicitna, v dosledku ¢oho sa v praxi stretdvame so Skéalou rdznych,
pravne tazko uchopitelnych situdcii. Prispevok po tom, ako v uvode stru¢ne
popisuje, ¢o sa rozumie konziliom a konzilidrnym vySetrenim, sumarizuje
a poukazuje na problematické aspekty ich realizacie skrz postavenia Clena
konzilia v kontexte medicinskych, pracovnopravnych predpisov a predpisov
na ochranu osobnych udajov. V zavere ponuka niekolko navrhov de lege
ferenda, ktoré maju otvorit’ diskusiu k tomuto problému, s cielom zabezpecit’
jednotny postup poskytovatel'ov zdravotne;j starostlivosti pri realizacii konzilii.

Krucové slova:
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zdravotnej starostlivosti

Legal Gaps in the Implementation of Consultations at
Healthcare Providers

Abstract:

SOPKOVA, Michaela: Legal Gaps in the Implementation of Consultations at
Healthcare Providers. The presented article addresses the issue of the procedural
implementation of consultations of healthcare professionals, specifically of
a healthcare provider. The legal regulation in this regard is absent, or rather not
explicit, at result of which in practice we encounter a range of different, legally
difficult-to-understand situations. After briefly describing in the introduction
what consultations and consultation examinations mean, the article summarizes
and points out the problematic aspects of their implementation through the
position of a member of the consultation team in the context of medical, labor
law and personal data protection regulations. In conclusion, it offers several
proposals de lege ferenda, which intend to open a discussion on this problem,
with the aim of ensuring a uniform procedure for healthcare providers in
implementing consultations.
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Uvod do problematiky

Konzilia, v mnohych pripadoch v praxi pouzivané slovné spojenie konziliarne
vySetrenia, zabezpecuju pre pacientov poskytovanie zdravotnej starostlivosti na ¢o
mozno najvyssej urovni. Zdravotnicki pracovnici réznych odbornosti konzultuju stav
pacienta a snazia sa najst’ pre neho najvhodnejsiu liecbu a navrhnut' d’alsi postup,
napr. pri nadchadzajicom opera¢nom alebo intervenénom vykone.

Je potrebné sa venovat problematike konzilii z pohladu platnej legislativy
vzt'ahujucej sa na poskytovanie zdravotnej starostlivosti, ktord sa od prijatia zdkona
¢. 576/2004 Z. z. o zdravotnej starostlivosti, sluzbach stvisiacich s poskytovanim
zdravotnej starostlivosti a o zmene a doplneni niektorych zdkonov (d’alej len ,,zakon
¢. 576/2004 Z. z.*) postupne vyvijala a posudit, ¢i stav de lege lata reflektuje aj
priamu G¢innost Nariadenia Eurdpskeho parlamentu a Rady (EU) 2016/679 z 27.
aprila 2016 o ochrane fyzickych osob pri spracuvani osobnych idajov a o vol'nom
pohybe takychto udajov, ktorym sa zruSuje smernica 95/46/ES (vSeobecné nariadenie
o ochrane udajov) (d’alej len ,,Nariadenie®).

V tomto ¢lanku sa zameriame na sucasnu pravnu Upravu tykajucu sa konzilii,
odhalime problémy ich praktickej realizacie a vel'mi struéne nac¢rtneme moznosti ich
riesenia, aby sme sa neskor mohli venovat’ podrobnej$iemu spracovaniu vybranych
aspektov.

1. Pravna tprava Konzilii

Konzilium definuje zakon ¢. 576/2004 Z. z. v § 2 ods. 5.! Ako pojmové znaky
konzilia zdkonodarca uvadza:

1. jedna sa o poradny organ oSetrujuceho zdravotnickeho pracovnika,

2. tvoria ho zdravotnicki pracovnici, ktori su taktiez oSetrujucimi zdravotnickymi

pracovnikmi,

3. ¢lenov urcuje poskytovatel’ zdravotnej starostlivosti.

Blizsie sa v zakone ¢. 576/2004 Z. z. v § 43 spomina konzilium pri uréovani smrti
osoby. V danom ustanoveni zdkonodarca upravuje, kto musi byt ¢lenom konzilia,
aby bola ur¢ena smrt’ osoby.? Taktiez sa tento pojem pouZziva na niekol’kych miestach
v transplantaénom zakone.3

1  Konzilium je poradny organ oSetrujiceho zdravotnickeho pracovnika zlozeny zo
zdravotnickych pracovnikov uréenych poskytovatel'om, ktori sti vo vztahu k poskytovanej
zdravotnej starostlivosti oSetrujiicimi zdravotnickymi pracovnikmi. Zdravotnicki pracovnici
tvoriaci konzilium sa konzilia mézu ztcastnit’ aj prostrednictvom elektronickych komunikacii.

2§43 ods. 5 zékona &. 576/2004 Z. z.: ,, Clenom konzilia podla odseku 4 musi byt osetrujiici
lekar, lekar so Specializaciou v Specializacnom odbore neurolégia a lekdr so Specializdaciou
v Specializacnom odbore anestéziologia a intenzivna medicina alebo lekar so Specializdaciou
v Specializacnom odbore anestéziolégia a resusciticia. Clenom konzilia nesmie byt lekdr
transplantacnej skupiny, ktory ma vykonat transplantdaciu.”

3 Zakon ¢&. 317/2016 Z. z. o poziadavkach a postupoch pri odbere a transplantacii 'udského
organu, l'udského tkaniva a l'udskych buniek a o zmene a doplneni niektorych zakonov
(transplantaény zakon), v platnom zneni.
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Konzilium upravuje aj Eticky kodex zdravotnickeho pracovnika, ktory tvori
Prilohu ¢. 4 zakona ¢. 578/2004 Z. z. o poskytovatel'och zdravotnej starostlivosti,
zdravotnickych pracovnikoch, stavovskych organizaciach v zdravotnictve a o zmene
a doplneni niektorych zakonov (d’alej len ,,zakon ¢. 578/2004 Z. z.), a to v Casti
s nazvom Vztahy medzi zdravotnickymi pracovnikmi v bode 3. V zmysle uvedeného
ustanovenia su zdravotnicki pracovnici povinni poziadat d’alSieho zdravotnickeho
pracovnika o konzilium vzdy, ked’ si to vyzaduju okolnosti a pacient s tym sthlasi,
sticasne moézu navrhnit’ osobu konzultanta. Zavery z takéhoto vysetrenia musia byt
pisomne zdokumentované a pacient musi byt’ o nich informovany, najmé ak sa nazory
¢lenov konzilia lisia.*

Konzilium sa spomina taktieZz v nariadeni vlady €. 776/2004 Z. z., ktorym sa
vydava Katalég zdravotnych vykonov, a to v jeho prilohe pod kédom 44 a 44a.
Predmetné nariadenie vlady upravuje vykony, kedy poskytovatel zdravotnej
starostlivosti nezamestnava lekara s kvalifikaciou v pozadovanom medicinskom
odbore a v danom pripade mozno takéto konzilium vykazat’ prislusnej zdravotnej
poistovni na preplatenie.’

Na zéklade zékonnej definicie konzilia a ostatnych zakonnych ustanoveni,
v ktorych sa konzilium spomina, mézeme povedat, Ze konzilium predstavuje
konzultacie (z lat. consulere - radit) oSetrujiceho zdravotnickeho pracovnika
s inym zdravotnickym pracovnikom alebo viacerymi zdravotnickymi pracovnikmi
o zdravotnom stave pacienta, o moznostiach d’al$ej liecby a pod., cielom ktorych je

4 Bod 3 casti Vztahy medzi zdravotnickymi pracovnikmi Etického kdédexu zdravotnickeho
pracovnika: ,.Zdravotnicki pracovnici su povinni poziadat dalsieho zdravotnickeho pracovnika
o konzilium vzdy, ked’ si to vyZaduju okolnosti a pacient s tym suhlasi. Maju pravo navrhnut’
osobu konzultanta. Zavery konziliarneho vysetrenia maju byt dokumentované pisomne a je
povinnostou informovat’ o nich pacienta s osobitnym dérazom v pripadoch, ked sa nazory
zdravotnickych pracovnikov réznia.*

5 Kod 44: Konzilium v zdravotnickom zariadeni je konzilidrne posudenie zdravotného stavu
pacienta, vystavenie pisomného nalezu a odportcanie d’alsieho diagnostického a terapeutického
postupu v ambulantnom alebo tstavnom zdravotnickom zariadeni odbornym lekarom z iného
zdravotnickeho zariadenia na zaklade vyziadania primara ustavného zdravotnickeho zariadenia
alebo nim povereného oSetrujuceho lekara v pripade, Zze uvedené Ustavné zdravotnicke
zariadenie nema lekara s kvalifikaciou v poZzadovanom medicinskom odbore
Kod 44a: Konzilium v zdravotnickom zariadeni mimo pracovného Casu, v sobotu, v nedel'u
a vo sviatok je konzilidrne posudenie zdravotného stavu pacienta, vystavenie pisomného
nalezu a odportcanie d’alSicho diagnostického a terapeutického postupu v ambulantnom alebo
ustavnom zdravotnickom zariadeni odbornym lekdrom z iného zdravotnickeho zariadenia
na zaklade vyziadania primara Gstavného zdravotnickeho zariadenia alebo nim povereného
oSetrujuceho lekara v pripade, ze uvedené Ustavné zdravotnicke zariadenie nema lekara
s kvalifikaciou v pozadovanom medicinskom odbore.

Konzilium lekéra v zdravotnickom zariadeni, ak privolany lekar je z toho istého zdravotnickeho
zariadenia, sa nemoze vykazovat. Konzilium méze vykazovat’ privolany lekar zdravotnickemu
zariadeniu, ktoré o konzilium poziadalo.
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dosiahnutie spolo¢ného rozhodnutia. Vo vykladovych slovnikoch sa mozno stretnit’
aj s pojmom poradny zbor.°®

Fedorova uvéadza, Ze z obsahového hl'adiska konzilium pozostiva z postudenia
zdravotného stavu pacienta prisluSnym zdravotnickym pracovnikom (resp.
pracovnikmi) a z vystavenia pisomného nalezu a odporti¢ania d’alsieho diagnostického
alebo terapeutického postupu v ambulantnom alebo ustavnom zdravotnickom
zariadeni.”

V ramci pojmového vymedzenia konzilia je potrebné spomenut’ taktiez dolezity
pojem, ktory je s nim spéty, a to je pojem osetrujuci zdravotnicky pracovnik. Tento
pojem je definovany v § 2 ods. 4 zakona ¢. 576/2004 Z. z. ako zdravotnicky pracovnik
uréeny poskytovatelom zdravotnej starostlivosti na poskytovanie zdravotnej
starostlivosti osobe; ak je takymto oSetrujucim zdravotnickym pracovnikom lekar alebo
zubny lekar, ide o oSetrujuceho lekara, ak je oSetrujucim zdravotnickym pracovnikom
sestra alebo porodné asistentka, ide o oSetrujiicu sestru alebo o oSetrujicu poérodnu
asistentku. Preco je tento pojem ddlezity rozoberieme v nasledujucej Casti.

Ako z uvedenych predpisov vyplyva, zdkonodarca v zdsade pouziva pojem
konzilium, slovné spojenie konzilidrne vySetrenie sa uvadza len vynimocne.
Néjdeme ho spomenuté parkrat v Odbornom usmerneni Ministerstva zdravotnictva
Slovenskej republiky o vedeni zdravotnej dokumentacie ¢. 07594/2009 — OZS zo
dna 24. septembra 2009 (d’alej len ,,odborné usmernenie MZ SR ¢. 07594/2009 -
0ZS“)® a v odbornom usmerneni Ministerstva zdravotnictva Slovenskej republiky
o vykonavani ambulantnym vySetreni u dospelych pred planovanymi zdravotnymi
vykonmi s potrebou anestéziologickej starostlivosti ¢. 12 826/2014-SZ zo dia
10.06.2014 (d’alej len ,,odborné usmernenie MZ SR ¢. 12 826/2014-SZ*). P6vodny
pojem konzilium nasledne nahradza pojmom konziliarne vysetrenia.” BliZsie sa
konziliArnym vySetreniam venuje v ¢lanku V.'° Niektori autori pouzivaji pojem

6 KACALA, J. — PISARCIKOVA, M. — POVAZAI, M. Krdtky slovnik slovenského jazyka.
Sieste nezmenené vydanie. Martin : Matica Slovenska, 2023, s. 273.

7 FEDOROVA, K. Zikon o zdravotnej starostlivosti, sluzbdch sivisiacich s poskytovanim
zdravotnej starostlivosti. Komentar. 1. vydanie. Bratislava : Wolters Kluwer SR s.r.o., 2024,
s. 26.

8  Clanok III ods. 3 pism. d) a e), &lanok 111 ods. 7 pism. ¢), &lanok IV ods. 1 pism. f) a ods. 2 pism.
g), €lanok VI ods. 1 pism. i) a ods. 2 pism. g).

9  Clanok II bod 2 pism. c).

10 Clanok V odborného usmernenia MZ SR ¢&. 12 826/2014-SZ:
1. Cielom konziliarneho vySetrenia suvisiaceho s planovanym zdravotnym vykonom je
posudenie zdravotného stavu pacienta lekarom $pecialistom v prisluSnom $pecializovanom
odbore (dalej len ,konziliarny lekar”) so zameranim na zistenie schopnosti tolerancie
zataze jednotlivych organovych systémov vo vztahu k planovanému zdravotnému vykonu,
navrh a vykonanie pripravy pacienta tak, aby sa riziko planovaného zdravotného vykonu
minimalizovalo.
2. Konziliarny lekar v rozsahu svojej Specializacie indikuje, vykonava a kontroluje realizaciu
vSetkych nim vyziadanych laboratornych, pomocnych a inych konziliarnych vySetreni
potrebnych k zisteniu aktualneho zdravotného stavu pacienta, postidenia rizika a pripravy
pacienta pred planovanym zdravotnym vykonom.
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konziliarne vysSetrenie taktiez na pripady, kedy je pacient zaslany na odborné
vySetrenie k inému lekarovi so ziskanou $pecializaciou."

Ako vyplyva z platnej legislativy, uprava priebehu konzilii medzi r&éznymi
poskytovatel'mi zdravotnej starostlivosti absentuje, ako aj definicia pojmu konziliarne
vysetrenie.

V ramci tohto ¢lanku sa vSak zameriame na konzilia u poskytovatel'ov ustavnej
zdravotnej starostlivosti, a to najmé pred operaénym zakrokom, kedy nie je mozné
pacienta zo zdravotnych dovodov odoslat’ na d’alsie odborné vySetrenie do iného
zdravotnickeho zariadenia, prip. k inému zdravotnickemu pracovnikovi.

2. Problematika konzilii z pohPadu postavenia prizvanych zdravotnickych
pracovnikov

V praxi pdsobia poskytovatelia zdravotnej starostlivosti, ktori sa Specializuji
na poskytovanie zdravotnej starostlivosti v urcitych Specializacnych odboroch
(napr. zdravotnicke zariadenia zamerané na liecbu onkologickych ochoreni,
srdcovocievnych ochoreni a pod.). Pri ich ¢innosti a hospitalizadciach pacientov
vSak dochadza k situaciam, kedy oSetrujiici lekar musi konzultovat’ zdravotny stav
pacienta s lekarom so ziskanou $pecializaciou z in¢ho $pecializa¢ného odboru. Byva
to v8ak Specialista s takou Specializaciou, ktorti dané zdravotnicke zariadenie bezne
nepotrebuje (na dennej baze) a teda takéhoto Specialistu nezamestnava (napr. pri
vyssie spomenutych Specializovanych zdravotnickych zariadeniach by sme mohli
hovorit’ o lekaroch so Specializaciou v Specializacnom odbore gastroenterologia,
brusna chirurgia, plasticka chirurgia, urologia a pod.). Samozrejme takato poziadavka
na poskytnutie odbornych konzultacii vyvstava aj zo stran tzv. vSeobecnych nemocnic,
ktoré nezamestnavaju lekarov so vSetkymi $pecializdciami, ktoré je mozné v zmysle
platnej legislativy nadobudnat’.'?

Z medicinskeho hladiska je cCastokrat nevyhnutné zvolat konzilium, ked
pacienta nie je mozné prelozit’ do iného zdravotnickeho zariadenia z doévodu, ze by
sa ohrozil jeho Zivot alebo by sa mohol zhorsit’ jeho zdravotny stav. Takito moznost’
uvadza aj Fedorova a z komentovaného ustanovenia § 2 ods. 5 zakona ¢. 576/2004
Z. z. vyplyva, ze konzilium je moZzné vykonat’ aj medzi zdravotnickymi pracovnikmi
réznych zdravotnickych zariadeni, a to v pripade ak Gstavné zdravotnicke zariadenie
nezamestnava lekara s pozadovanou $pecializaciou.'

Pri uvedenej situacii v8ak prizvany lekar Specialista, ktory sa stane ¢lenom
konzilia, nie je zamestnancom poskytovatel'a Specializovanej zdravotnej starostlivosti.

11 Pozri napr. KLUCHO, J. Manazment pacienta pri jeho preradeni k inému lekarovi a pri
konziliarnych vySetreniach. In Prdvo a manazment v zdravotnictve [Systém ASPI]. Bratislava,
2014, 6, s. 21 [cit. 2024-11-14]. ISSN: 1339-133X. Dostupné na: www.aspi.sk.

12 Priloha ¢&. 3 pism. A nariadenia vlady ¢. 296/2010 Z. z. o odbornej sposobilosti na vykon
zdravotnickeho povolania, sposobe d’al$ieho vzdelavania zdravotnickych pracovnikov, stistave
$pecializaénych odborov a ststave certifikovanych pracovnych ¢innosti.

13 FEDOROVA, K. Zikon o zdravotnej starostlivosti, sluzbdch suvisiacich s poskytovanim
zdravotnej starostlivosti. Komentar. 1. vydanie. Bratislava : Wolters Kluwer SR s.r.o., 2024,
s. 26.
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Tu vyvstava otazka, ¢i moze byt povazovany za zdravotnickeho pracovnika ur¢eného
poskytovatel'om $pecializovanej zdravotnej starostlivosti ako oSetrujuci zdravotnicky
pracovnik vo vzt'ahu k danému pacientovi. M6Ze poskytovatel’ zdravotnej starostlivosti
urcit lekdra zamestnaného u iného poskytovatela zdravotnej starostlivosti
za o$etrujuceho zdravotnickeho pracovnika, ak nie je v pracovnom pomere ani v inom
pracovnopravnom vzt'ahu u poskytovatel’a Specializovanej zdravotnej starostlivosti?
Mobze namiesto vedenia zdravotnickeho zariadenia rozhodnut’ o prizvani cudzej
osoby primar oddelenia, bez uzatvorenia napr. dohody o do¢asnom prideleni, ked’
zodpovednost’ za chod zdravotnickeho zariadenia spada na vedenie zdravotnickeho
zariadenia? Zaoberal sa zakonodarca tupravou vztahov medzi zdravotnickymi
zariadeniami pri realizacii konzilii v silade Nariadenim a zakonom ¢&. 69/2018 Z.
z. 0 kybernetickej bezpecnosti a o zmene a doplneni niektorych zakonov v platnom
zneni (d’alej len ,,zakon €. 69/2018 Z. z.*)? Tieto a d’alSie otazky vyvstavaju pri tejto
problematike.

Mnohé zdravotnicke zariadenia maju uzatvorené vzdjomné zmluvy o spolupréci,
ktoré pokryvaju aj konzilidrne vySetrenia v urcenych Specializaénych odboroch.
Tieto zmluvy boli ¢astokrat uzatvorené este pred nadobudnutim ucinnosti Nariadenia
a zakona €. 18/2018 Z. z. o ochrane osobnych udajov a o zmene a doplneni niektorych
zakonov (d’alej len ,,zdkon ¢. 18/2018 Z. z.“). Platna legislativa takéto zmluvy
o spolupraci neupravuje, ani ¢o by malo byt  ich obsahom.

Délezité je spomenut, Ze konzilii sa zicastiiuju rézni zdravotnicki pracovnici,
teda rozne fyzické osoby, nejedna sa stale o tych istych zdravotnickych pracovnikov.
Je to dané povahou prace zdravotnickych pracovnikov, zmennostou ich prace
a nemoznostou vzdy presne dopredu urcit, kedy sa konzilium bude realizovat.
Niekedy je potrebné konzilium zvolat’ aj viackrat v priebehu jedného dita a v mnohych
akutnych pripadoch ich nie je mozné predvidat’. V takychto pripadoch teda ani nie je
mozné dopredu urcit, ktory konkrétny zdravotnicky pracovnik sa konzilia zacastni.
Aktudlne je to len na dohode primarov prislusnych oddeleni/klinik a v zasade sa ho
zucastnuju sluzbukonajuci zdravotnicki pracovnici.

Pri vSetkych nejasnych otdzkach tykajucich sa tejto problematiky je potrebné
poukazat’ na skuto¢nost’, ze nezabezpecenie konzilia v pripadoch, kedy je ohrozeny
zivot pacienta, bude spadat’ pod nespravne poskytnuti zdravotnt starostlivost’, non
de lege artis medicinae'* a mdze mat’ za nasledok vyvodenie pravnej zodpovednosti
(obcianskopravnej, pracovnopravnej, ba az trestnopravnej). Je teda nevyhnutné
konzilium v nevyhnutnych pripadoch zvolat, ked’Zze zachrana zivota ma prednost’
aj pred pripadnou nedostato¢nost'ou pravnej upravy. Taktiez je potrebné poukazat
na vyskumy, ktoré potvrdzuju, Ze multidisciplinarny pristup pri poskytovani zdravotnej
starostlivosti znizuje imrtnost’ pacientov, komplikacie, dizku hospitalizacii, zvysuje
spokojnost pacienta, ako aj komunikaciu medzi r6znymi zdravotnickymi disciplinami.

14 KADEK, P. Trestné pravo v zdravotnictve. Tretie doplnené a aktualizované vydanie. Bratislava
: Wolters Kluwer SR s.r.0., 2018, s. 16.
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Vysledkom je presnejsie uréenie problému, efektivnejsia lieCebna stratégia a pripadné
vécsie Sance na uzdravenie alebo zlepSenie kvality zivota.'s

V platnej pravnej Uprave absentuje postup, ako sa preukaze poziadavka
na zvolanie konzilia, akou formou je potrebné konzilium zvolat’ a taktiez nie je
upravené postavenie prizvaného zdravotnickeho pracovnika pocas konzilia mimo
svojho pracoviska. Nie zrejmé, ¢i v danom Case prizvany zdravotnicky pracovnik,
ktory sa osobne zucastni na konziliu, je na pracovnej ceste (v tomto pripade vSak
nad’alej chyba titul, na zaklade ktorého ma mat’ pristup do NIS iného poskytovatel'a
zdravotne] starostlivosti) alebo by mal byt k inému poskytovatelovi zdravotnej
starostlivosti docasne prideleny. Uvedena absencia procesu v platnej legislative
mobze mat’ vplyv na pripadné rieSenie napr. pracovného razu. V pripade konzilii
uskutociiovanych elektronickymi prostriedkami tento problém odpadne, avSak nastava
problém s pristupom k zdravotnej dokumentacii pacienta, o ktorom si povieme blizsie
v nasledujticej Casti.

3. Problematika konzilii z pohl’adu pristupu k zdravotnej dokumentacii
pacienta a vykonavania zapisov v zdravotnej dokumentacii

Len par mesiacov pred nadobudnutim platnosti a u¢innosti Nariadenia spustila
Slovenska republika tzv. elektronické zdravotnictvo (od 01.01.2018 nadobudol
ucinnost’ zékon ¢. 153/2013 Z. z. o narodnom informa¢nom zdravotnom systéme
a o zmene a doplneni niektorych zakonov v platnom zneni (d’alej len ,,zakon
¢. 153/2013 Z. z.*). Elektronické zdravotnictvo sa snazi zvysSit' efektivitu
poskytovania zdravotnej starostlivosti, minimalizovat’ chyby, ul'ah¢it’ vymenu udajov
a zabezpeCit' opravneny pristup k informacidm.!'® Kazdy poskytovatel’ zdravotnej
starostlivosti musel prijat’ prislu$né opatrenia na to, aby nim pouzivany informacény
systém umozioval odosielanie zdznamov do e-zdravia. Uvedena povinnost sa
realizuje prostrednictvom elektronického preukazu zdravotnickeho pracovnika
(d’alej len ,,EPZP*). EPZP predstavuje technicky prostriedok na identifikaciu,
autentizaciu a autorizaciu zdravotnickeho pracovnika.!” Povinnost’ vybavit’ si EPZP
je na zdravotnickom pracovnikovi.'”® Zaznam v elektronickej zdravotnej knizke
pacienta (d’alej len ,,EZK*) ' musi obsahovat’ identifika¢né tidaje poskytovatela

zdravotnej starostlivosti, identifikaéné udaje zdravotnickeho pracovnika, ako aj jeho

15 KORYLCHUK, N. a kol. Challenges and Benefits of a Multidisciplinary Approach to Treatment
in Clinical Medicine. In Journal of Pioneering Medical Sciences [online]. 2024, 13 (3). [cit.
2024-12-12]. Dostupné na: 10.61091/jpms202413301.

16 TORNERO COSTA, R. a kol. Electronic health records and data exchange in the WHO
European region: A subregional analysis of achievements, challenges, and prospects. In
International Journal of Medical Informatics [online]. 2025, 194. [cit. 2024-12-12]. Dostupné
na: https://doi.org/10.1016/j.ijmedinf.2024.105687

17 §2 ods. 10 zakona ¢&. 153/2013 Z. z.

18 § 7 ods. 4 zékona ¢. 153/2013 Z. z.

19§ 20 zdkona ¢. 576/2004 Z. z.


https://doi.org/10.61091/jpms202413301
https://doi.org/10.1016/j.ijmedinf.2024.105687
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elektronicky podpis.?’ Systém umoziuje vytvarat’ viaceré rozne zaznamy, no medzi
nimi sa v sucasnosti nenachadzajii zaznamy z konzilii.*!

Uvedena povinnost zaznamenavania udajov do EZK prostrednictvom EPZP
sa uskutoc¢nuje prostrednictvom nemocniénych informacnych systémov (d’alej len
»NIS) jednotlivych poskytovatelov zdravotnej starostlivosti. NIS musia prejst’
overenim zhody v zmysle zdkona ¢&. 153/2013 Z. z.?> Zamestnanci jednotlivych
zdravotnickych zariadeni teda maju interne pridelené pristupové prava do NIS a m6zu
(aj musia) si plnit’ povinnost’ zasielania idajov do EZK.

Tu vSak narazime na problém prizvanych zdravotnickych pracovnikov, ktori
nemaju ziaden pracovny pomer ani obdobny pracovnopravny vzt'ah u poskytovatel'a
zdravotne;j starostlivosti, ktory o konzilium poziadal. Takyto zdravotnicky pracovnik
nema pristup do NIS, a teda nemodze vo svojom mene zaslat’ svoje odportiiCanie
o d’alSej liecbe pacienta do EZK. V praxi sa deje, Ze zamestnanci zdravotnickych
zariadeni umoznia prizvanému zdravotnickemu pracovnikovi (v zésade lekarovi)
pristup do NIS cez svoje prihlasovacie udaje a ten svoje odporucanie zapiSe a pripoji
text ako napr. ,,Zapisal“ a svoje meno. Nasledne zaznam vytlaci a pripoji k nemu svoj
podpis a peéiatku (s idajmi svojho zamestnavatel’a).”* Uvedeny postup vSak nie je
v stlade s platnou legislativou.

Uvedeny postup je v rozpore so zasadami, na ktorych je zalozené Nariadenie (napr.
so zasadou minimalizacie osobnych udajov,** ako aj povinnostou prijat’ primerané
technické opatrenia, ktorych sti¢ast'ou je aj riadenie pristupov k osobnym tudajom).?
Poskytovatelia zdravotnej starostlivosti ako poskytovatelia zakladnej sluzby v zmysle

20 https://www.ezdravotnictvo.sk/sk/-/ezk-obsah

21 § 5 ods. 1 pism. b) zakona ¢. 253/2013 Z. z.

22§ 11 zékona €. 153/2013 Z. z.

23 Nalezitosti petiatky lekara upravuje ¢lanok 2 ods. 1 Metodického usmernenia Uradu pre
dohl’ad nad zdravotnou starostlivostou ¢. 3/2016 o peciatkach lekarov, vybranych pracovnikov
v zdravotnictve a poskytovatel'ov zdravotnej starostlivosti nasledovne:

a) nazov a miesto prevadzkovania zdravotnickeho zariadenia poskytovatela zdravotnej
starostlivosti (d’alej len ,,poskytovatel™),

b) kod zariadenia poskytovatel'a v uradom uréenom tvare p99999sppyzz,

¢) titul, meno a priezvisko lekara alebo vybraného zdravotnickeho pracovnika,

d) odbornost’ lekara uvedenu slovom; v pripade prednostu kliniky obsahuje text prednosta
prislusne;j kliniky, v pripade primara oddelenia obsahuje text primar prislusného oddelenia;
u vybraného zdravotnickeho pracovnika obsahuje odbornost’ alebo dosiahnuté vzdelanie
uvedené slovom,

e) ak ide o lekara bez dosiahnutej $pecializacie, vklada sa nazov lekar bez $pecializacie alebo
v§eobecné lekarstvo (Studijny odbor),

f) Ciselny kod lekara alebo vybraného pracovnika v zdravotnictve v tiradom ur¢enom tvare
199999sl1.

24 Podrla ¢lanku 5 ods. 1 pism. ¢): Osobné udaje musia byt primerané, relevantné a obmedzené
na rozsah, ktory je nevyhnutny vzhladom na tucely, na ktoré sa spracuvaju (,,minimalizacia
udajov®).

25 Podra Prilohy k Vyhlaske Uradu na ochranu osobnych udajov Slovenske;j republiky &. 158/2018
Z. z. o postupe pri posudzovani vplyvu na ochranu osobnych tidajov, ods. 1.3 Riadenie pristupu
poverenych osob.
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zdkona &. 69/2018 Z. z. musia spinat’ taktieZ poziadavky tykajuce sa kybernetickej
bezpecnosti, ktorych sucast'ou je tiez zavedenie politiky riadenia pristupov do svojich
informaénych systémov.?® Zakladom tejto politiky je konkretizovany pristup
jednotlivych zamestnancov do informaénych systémov s moznostou identifikacie
kto, kedy, aky zdznam vykonal. Jedna sa o beZznl prax a ochranu tak zamestnancov
prevadzkovatela, jeho pacientov, ako aj samotnych prevadzkovatelov. Ak sa
teda nejednd o zamestnanca poskytovatel'a zdravotnej starostlivosti, nie je mozné
udelit’ mu pristup do NIS, jedine velmi obmedzeny a samozrejme postup musi
byt zdokumentovany v internych predpisoch daného poskytovatela zdravotnej
starostlivosti. Ak by sa aj pridel’'oval obmedzeny pristup pre prizvaného zdravotnickeho
pracovnika, bolo by prakticky nemozné zabezpecit' z hl'adiska pridel'ovania pristupov
7o strany zamestnancov oddeleni informaénych technolégii, aby im tieto informacie
boli poskytnuté v dostatoénom ¢asovom predstihu. Pri umozneni pristupu do NIS pod
prihlasenim zdravotnickeho pracovnika zamestnaného u poskytovatela zdravotnej
starostlivosti, ktory prizval Specialistu z iného zdravotnickeho zariadenia, ma prizvany
$pecialista moznost’ oboznamit’ sa aj s idajmi, ktoré pre vykonanie konzilia nie st
potrebné. Prizvany $pecialista ma pristup ku vSetkym informaciam v NIS a ak pristip
nie je po cely ¢as kontrolovany zamestnancom zdravotnickeho zariadenia, je mozné
nahliadat’ aj do dokumentacie inych pacientov. Pravna iprava o spdsobe a rozsahu
spristupnenia zdravotnej dokumentacie pacienta prizvanému S$pecialistovi z iné¢ho
zdravotnickeho zariadenia absentuje.

V sucasnosti sa zdravotna dokumentacia vedie stale v dvoch rezimoch, rezim
elektronickej zdravotnej knizky a rezim zdravotnej dokumenticie mimo systému
e-zdravie.”” V druhom pripade sa jedna o elektronicki formu vedenia zdravotnej
dokumentacie bez zaruceného elektronického podpisu, ako aj o papierovi podobu
zdravotnej dokumentacie.”® Je tedanajvhodnej$ie umoZnit prizvanému zdravotnickemu
pracovnikovi napisat’ svoje odporucanie do osobitného dokumentu bez pristupu
do NIS, tento nasledne vytlacit' a podpisat’ prizvanym zdravotnickym pracovnikom.
Osetrujuci zdravotnicky pracovnik by mal sumar z konzilia (s uvedenim zicastnenych
zdravotnickych pracovnikov a ich konkrétnych odporucani) zapisat’ do NIS a odoslat’
ho do e-zdravia. Podl'a Odborného usmernenia MZ SR ¢. 07594/2009 - OZS zapis
lekara z konziliarneho vySetrenia o. i. obsahuje zhodnotenie vysledkov konziliarnych
vySetreni, diagnézu, pracovnu alebo diferencialnu diagnézu, meno, priezvisko,

26§20 ods. 3 pism. d) zékona ¢. 69/2018 Z. z.

§ 8 vyhlasky Narodného bezpecnostného uradu €. 362/2018 Z. z., ktorou sa ustanovuje obsah
bezpecnostnych opatreni, obsah a Struktira bezpe¢nostnej dokumentacie a rozsah vSeobecnych
bezpecnostnych opatreni, v platnom zneni.

27 FEDOROVA, K. Medicinske pravo. 1. vydanie. Bratislava : Wolters Kluwer SR s.r.0., 2021,
s. 74..

28 'V zakone €. 576/2004 Z. z. sa spomina napr. v § 9 ods. 9 pism. e) (oSetrujtici lekar zalozi
rovnopis prepustacej spravy do zdravotnej dokumentacie), § § ods. 10 pism. c) (oSetrujuca
sestra alebo oSetrujiica pdrodna asistentka zalozi rovnopis oSetrovatel'skej prepistacej
spravy do zdravotnej dokumentacie, ak sa pri prepusteni z Ustavnej starostlivosti vyzaduje
pokracovanie oSetrovatel'skej starostlivosti).
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odtlacok peciatky a podpis vediuceho zdravotnickeho pracovnika alebo veducim
pracovnikom uréeného lekara so $pecializaciou v prislusnom $pecializaénom odbore.

Rozsudok Najvyssiecho sudu Slovenskej republiky vo veci 7Szsk/51/2018
potvrdzuje, Ze konzilium je len poradnym organom a jeho ulohou nie je uréovanie
postupov, ktoré by pri rieSeni vzniknutej komplikacie mali byt’ standardné. Predmetom
posudenia konzultanta je len hodnotenie spravnosti konzilidrnych vySetreni, a nie
postup pri rieSeni komplikacii, ktoré vznikn.?

Otazkou ostava eSte overenie identity prizvaného zdravotnickeho pracovnika,
ked’ze narozdiel od svojich zamestnancov nema poskytovatel’ zdravotne;j starostlivosti
o prizvanom zdravotnickom pracovnikovi vSetky relevantné udaje, ktoré s inak
nevyhnutné pri nastupe zdravotnickeho pracovnika do pracovného pomeru. Nema
teda preukazané, Ze sa jedna o zdravotnickeho pracovnika, ktory spifa zakonné
poziadavky na vykon zdravotnickeho povolania.** Vzhl'adom na absentujicu pravnu
upravu tykajucu sa postupov pri realizacii konzilii, oprdvnenim na oboznamenie sa
s osobnymi udajmi prizvan¢ho zdravotnickeho pracovnika pozyvajici poskytovatel
zdravotne] starostlivosti v sucasnosti nedisponuje. Je predpoklad, ze zdravotnicki
pracovnici sa medzi sebou poznajii, avSak to pre poskytovatela zdravotnej
starostlivosti nemodze postaovat. Prizvany zdravotnicky pracovnik by sa mal
osetrujicemu zdravotnickemu pracovnikovi preukazat identifikacnym preukazom,
ak nim od svojho zamestnavatel'a disponuje, a taktiez EPZP.3! Pravna tprava v tomto
smere vSak tiez absentuje.

Z hladiska osetrujiceho zdravotnickeho pracovnika je pochopitel'né, ked ziada
o podpis odporucania prizvanym Specialistom, resp. viacerymi Specialistami, a to
z dovodu néslednej zodpovednosti v pripade poskodenia zdravia pacienta, prip. smrti.
Z podstaty konzilia vyplyva, ze oSetrujuci lekar sa nevyzna v urcitej problematike,
ktora ma vplyv na d’al$iu lie€bu, preto je preitho délezity nazor prizvaného $pecialistu.

V suvislosti so zdravotnou dokumentaciou je potrebné spomenut’, este pred
samotnym zaslanim tdajov do EZK, moznost' pristupu (nahliadania) prizvaného
zdravotnickeho zamestnanca do zdravotnej dokumentacie pacienta. Je vysoko
pravdepodobné, Ze sa to opiat’ uskutociiuje spristupnenim zdravotnej dokumentacie
cez prihlasovacie udaje zamestnanca pozyvajuceho zdravotnickeho zariadenia,

29 https://www.judikaty.info/document/nssr/82577/

30 § 31 ods. 1 zakona ¢&. 578/2004 Z. z. upravuje podmienky na vykon zdravotnickeho povolenia
a radi medzi ne spdsobilost’ na pravne tikony v celom rozsahu, zdravotnu spdsobilost’, odborna
sposobilost’ (t. j. odborna spdsobilost’ na vykon odbornych pracovnych ¢Einnosti, odborna
sposobilost’ na vykon Specializovanych pracovnych ¢innosti a odborna spdsobilost’ na vykon
certifikovanych pracovnych ¢innosti), bezithonnost’ (blizSie upravuje § 38 zakona ¢. 578/2004
Z. z.), registraciu v registri, ktory vedie prislusna stavovskad organizacia (napr. Slovensky
lekarska komora, Slovenska lekarnicka komora, Slovenska komora sestier a porodnych
asistentiek a d’.).

31 Nejedna sa o legislativnu poziadavku, len o nazor autorky.

32 Tuato problematiku blizsie rozobera napr. HOWARD, A. — ZhONG, J. — SCOTT, J. Are
multidisciplinary teams a legal shield or just a clinical comfort blanket? In British journal
of hospital medicine [online]. London, 2018. [cit. 2024-11-24]. Dostupné na: https://doi.
org/10.12968/hmed.2018.79.4.218
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ked'’ze predpokladame vedenie zdravotnej dokumentacie v NIS. Platna legislativa
upravuje velmi konkrétne, kto moéze do zdravotnej dokumenticie pacienta
nahliadat’. Samostatne pri zdravotnej dokumentacii vedenej v EZK?* a taktieZ
v zdravotnej dokumentacii vedenej mimo EZK.** Predmetné zakony neupravuji ako
opravnenu osobu prizvaného $pecialistu z iného zdravotnickeho zariadenia. Zakon
¢. 153/2013 Z. z. riesi moznost’ poskytnutia identifikacnych tidajov a elektronickych
zdravotnych zaznamov z elektronickej zdravotnej knizky oSetrujucemu lekarovi,*
avSak v nadvéznosti na skuto¢nosti uvedené v tomto ¢lanku mozno konStatovat,
ze poskytovatel' zdravotnej starostlivosti v suvislosti s konziliami nemoéze urcit’
zdravotnickeho pracovnika, s ktorym nema uzatvoreny pracovny pomer alebo iny
pracovnopravny vzt'ah, za osetrujuceho zdravotnickeho pracovnika.

Pristup k relevantnym — spravnym a dostato¢nym tdajom o zdravi pacienta je vSak
nevyhnutnym predpokladom pre poskytnutie odporacania prizvanym zdravotnickym
pracovnikom. Tuto povinnost by mal mat voci prizvanému zdravotnickemu
pracovnikovi oSetrujuci zdravotnicky pracovnik, ktory je oboznameny so zdravotnym
stavom pacienta a ma pristup k jeho zdravotnej dokumentécii.’¢

Ako sme uz spomenuli, konzilium moZno realizovat’ aj formou telekonferencie,
a to s vyuzitim elektronickych komunikdcii, ktoré zabezpecuju vymenu alebo prenos
informacii najmé formou obrazu, zvuku alebo textu po elektronickych komunika¢nych
sietach.’” V tychto pripadoch sa rovnako otvara otizka samotného spristupiiovania
zdravotnej dokumenticie pacienta, resp. jej Casti a nasledne problém pravnej aj
technickej bezpecnosti takto ziskanych udajov.

Dal§i samostatny problém presahujiici rimce tohto prispevku predstavuje
prakticka realizacia povinnosti zdravotnickych pracovnikov vyziadat’ si od pacienta
suhlas s realizaciou konzilia, ako to pozaduje zakon ¢. 576/2004 Z. z. a taktiez ho
vediet’ realne preukazat, aj s uvedenim konkrétneho prizvaného zdravotnickeho
pracovnika. Samozrejme pri akutnych situdciach tento suhlas nebude mozné ziskat
a plati to, Co sme pisali v bode 2, Ze zachrana Zivota pacienta je najddlezitejSia.

4. Uprava konzilii ,,de lege ferenda“

Je mozné konStatovat’, Ze pravna Uprava konzilii je v sti€asnosti nedostatocna.
A to najmé z procesného hladiska. Problematika konzilii by mala byt v legislative
upravena dopodrobna, nielen ako legislativna definicia pojmu a spomenutie v par
paragrafoch, kedy sa dany institiit ma pouzit’.

33 §5o0ds. 6aods. 8 zdkona ¢. 153/2013 Z. z.

34 § 25 zakona &. 576/2004 Z. z.

35 Podla § 5 ods. 6 pism. b) zakona ¢. 153/2013 Z. z.

36 Opitovne sa v§ak nejedna o zadkonnu poziadavku, ale o nazor autorky, ktory vSak zastava aj
Howard, Zhong a Scott vo svojom ¢lanku o multidisciplinarnych timoch:
HOWARD, A. — ZhONG, J. — SCOTT, J. Are multidisciplinary teams a legal shield or just
a clinical comfort blanket? In British journal of hospital medicine [online]. London, 2018. [cit.
2024-12-12]. Dostupné na: https://doi.org/10.12968/hmed.2018.79.4.218

37 HUMENNIK, 1. a kol. Zdkon o zdravotnej starostlivosti. Komentdr. 2. vydanie. Bratislava : C.
H. Beck, 2023. s. 35.
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V prvom rade by sa mal zdkonodarca vysporiadat’ s definiciou konziliarnych
vySetreni, ktoré okrajovo spomina len v Etickom kodexe zdravotnickych pracovnikov
a v odbornych usmerneniach MZSR, nie je jasné urcené, o aké pripady sa jedna, ¢i
pojmovo nedochadza k zamienaniu odbornych vysetreni Specialistom s pojmom
konzilium.

V druhom rade je potrebné legislativne upravit’ postup pri poskytovani konzilii
medzi r6znymi poskytovatemi zdravotnej starostlivosti, ktory v platnej legislative
absentuje.

Zakonodarca by mal upravit povinné nalezitosti zmluv o spolupraci medzi
jednotlivymi poskytovate'mi zdravotnej starostlivosti.

Taktiez je potrebné upravit spdsoby, na zaklade akého pravneho titulu
sa mozu konzilii zOcCastiiovat’® zamestnanci inych poskytovatelov zdravotnej
starostlivosti, taktiezZ ako sa im ma poskytnut’ pristup k zdravotnej dokumentacii
a ¢o ma obsahovat’ zdznam z konzilia. Je mozné uvazovat’ o doasnom prideleni
zdravotnickych pracovnikov za Ucelom vykondvania konzilii, avSak vzhladom
na mnozstvo Specialistov, ktori mézu byt privolani, by bolo vhodné upravit
osobitne docasné pridel'ovanie zdravotnickych pracovnikov pre tieto cely. Vhodné
by boli rdmcové dohody o docasnom prideleni na dlhSie Casové obdobie, avSak
s neobmedzenym poctom ciastkovych doc¢asnych prideleni, ktoré mozu za tc¢elom
ucasti na konziliu trvat’ max. par hodin. Alternativa zamestnavania zdravotnickych
pracovnikov so Specializaciou z kazdého Specializacného odboru je neredlna, hoc aj
na skrateny pracovny uvézok. Tak z ekonomického hl'adiska poskytovatel’a zdravotnej
starostlivosti, ako aj kolizie pracovnych pomerov (pritomnost’ na réznych miestach
v rovnakom cCase).

Zaroven je nejasna definicia pojmu konzilium tykajuca sa oSetrujuceho
zdravotnickeho pracovnika uréeného poskytovatelom zdravotnej starostlivosti.
Z platnej pravnej upravy nevyplyva, ze nim moze byt zdravotnicky pracovnik, ktory
nema uzatvoreny pracovny pomer u poskytovatel'a zdravotnej starostlivosti. Preto je
potrebné aj samotn1 definiciu aktualizovat’.

Zaver

Legislativa v oblasti poskytovania zdravotne] starostlivosti je platnd uz 20
rokov, priCom viaceré zasadné zmeny prinieslo Nariadenie (v otdzkach ochrany
osobnych udajov) a zakon ¢. 69/2018 Z. z. (v otazkach zabezpecenia kybernetickej
bezpecnosti). Niektoré oblasti z hladiska poskytovania zdravotnej starostlivosti
vSak zostali nepovSimnuté v nadvéznosti na novu pravnu upravu. Patri medzi ne aj
problematika konzilii.

Analyza pravnej upravy konzilii odhalila viacero vyznamnych medzier, ktoré
mézu mat negativny dopad na poskytovani zdravotnu starostlivost, a to na jej
kvalitu, ako aj efektivnost. Medzi nedostatky platnej upravy moZno zaradit’ absenciu
pravnej Upravy tykajlicej sa kompetencii jednotlivych ¢lenov konzilii, a to aj v pripade
konzilii realizovanych zdravotnickymi pracovnikmi rozliénych poskytovatel'ov
zdravotnej starostlivosti. Zaroven absentuje prdvna regulacia ochrany osobnych
udajov pacientov pocas konzilii, ako aj postupov na rieSenie pripadnych konfliktov
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medzi ¢lenmi konzilia na odbornej urovni. TaktieZ sa platna pravna uprava nevenuje
zodpovednosti prizvaného lekara Specialistu v pripade poskytnutia nespravnej rady
v ramci konzilid. Nie su teda rieSené zodpovednostné vzt'ahy, pricom je jednoznacné,
ze konzilium sa zvolava v pripadoch, kedy oSetrujici lekar nema také vedomosti,
aby mohol rozhodnut' sam o dalSej liecbe. Tieto medzery mozu viest' teda aj
k potencialnym sporom, ako aj k pravnej neistote.

Je teda nevyhnutné prehodnotit’ postupy poskytovatel'ov zdravotnej starostlivosti
tykajuce sa konzilii a upravit' platni legislativu, aby bola pre poskytovatel'ov
zdravotnej starostlivosti ¢o najzrejmejSia a najlahSie splnitelna. Je potrebné jasne
a jednoznacne legislativne upravit' postup a pravidla pre realizaciu konzilii, ktoré
budu zahfnat”:

— presné vymedzenie prav a povinnosti ¢lenov konzilii, aby sa predislo nejasnostiam

a konfliktom pri rozhodovani o d’alsej lie¢be pacienta,

— postavenie zdravotnickych  pracovnikov  zamestnanych u rozliénych
poskytovatel'ov zdravotnej starostlivosti pri realizacii konzilii,

— prava samotnych pacientov v stvislosti s realizaciou konzilii,

— prisne opatrenia na ochranu osobnych udajov pri realizacii konzilii,

— mechanizmus na efektivne rieSenie pripadnych sporov.

Implementacia uvedenych legislativnych opatreni by prispela k zvySeniu pravne;j
istoty, ako aj posilneniu dovery pacientov k poskytovatelom zdravotne;j starostlivosti
a celému zdravotnickemu systému. Poskytovatelom zdravotnej starostlivosti by
poskytla jednozna¢né usmernenie, na zaklade ktorého by boli schopni prijat’ primerané
technické a organizané opatrenia, a tym efektivnejSie a bezpecnejSie vykonavat
svoju ¢innost’, ktora ma neocenitel'nu hodnotu pre celu spolo¢nost’.
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Summary: Legal Gaps in the Implementation of Consultations at Healthcare
Providers

An analysis of the legislation on consultees has revealed a number of significant gaps,
which may have a negative impact on the healthcare provided. The gaps can therefore
lead to potential disputes as well as legal uncertainty. It is therefore essential to review
the procedures of healthcare providers regarding consultations and to modify the
current legislation. It should include a clear definition of the rights and obligations
of the members of the consultation team, the position of healthcare professionals
employed by different health care providers, the rights of the patients in relation to the
consultations, strict data protection measures for the implementation of consultations,
a mechanism for the effective resolution of any disputes. The implementation of the
legislative measures mentioned above would contribute to increasing legal certainty
as well as strengthening patients‘ trust in healthcare providers and the Slovak
healthcare system.
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Recenzie

STEDRON, Bohumir — JASEK, Roman — SVITEK, Miroslav a kolektiv (2024):
Uméla inteligence a pravo. Plzeii: Ale§ Cenék, 233 s. ISBN: 978-80-7380-947-8
DOI: https://doi.org/10.24040/sap.2024.11.4.243-244

Nova monografia ,,Uméla inteligence
a pravo“, vydana Vydavatel'stvom
a nakladatelstvom Ales Cengk,
prezentuje vel'mi aktudlnu problematiku
implementacie umelej inteligencie (Al)
do pravnej oblasti. Oblast’ prava je
na jednej strane Specificky normativny
systém, t. j. sibor pravnych noriem,
ktory je mozné Strukturovane ulozit
do bazy dat a automatizovane spracovavat’
na zaklade bazy znalosti inferenénym
mechanizmom Al na druhej strane si vSak
vyzaduje invenciu, ndpaditost’, pohotovu
reakciu, argumentaciu a odbornt rétoriku
predstavitela pravnickej profesie
na konkrétny pripad, resp. udalost.
Sposob, akym je mozné perspektivne
prepojit’ tieto dve rozdielne oblasti
— systematickost’ noriem a invenciu
pravnych autorit — je predmetom tejto
recenzovanej monografie.

Monografia je koncipovanid do 9
kapitol, ktoré logicky nadvédzuju na seba
a poskytuju jej citatelovi komplexny
obraz o pertraktovanej problematike.

Predhovor, spracovany riaditel'om
Digitalni a informaéni agentury v Ceskej
republike Ing. Martinom MesrSmidom,
predstavuje Al ako celosvetovy fenomén
pokroku, ktory v rdmci novej stratégie Al
v Ceskej republike stanovuje az do roku
2030 priority Al a definuje opatrenia
v siedmich vzdjomne previazanych
oblastiach, medzi ktoré nepriamo patri
aj oblast’ prava. Tento predhovor ponuka
vonkaj$i pohl'ad na prinosny charakter
monografie.

Prvé dve kapitoly st venované
prezentovaniu vhodnosti a si€asnému

vyuzitiu Al v pravnom sektore a rizikdm,
ktoré generuje pri spractiivani informacii
v podobe nepodlozenych a nepravdivych
informacii.

Tretia kapitola je pohl'adom na stubor
bezpecnostnych rizik hroziacich kriticke;j
infrastruktare a navrhom bezpecnostnych
opatreni, vratane vyuzitia Al, pri
zvySovani urovne bezpecCnosti kritickej
infraStruktary. Na fiu priamo obsahovo
nadvédzuje piata kapitola, ktorej autor
sa venuje dopadom Al na kyberneticku
bezpecnost’.

Stvrta kapitola je prakticky
orientovanou kapitolou, ktord prinaSa
vyskum ndzorov Styroch pravnych
odbornikov z praxe (sudkyna, advokat,
prokuratorka, notarka) na potencialne
vyuzivanie Al v ich praxi. Sucast'ou tejto
kapitoly su aj pripadové stadie v podobe
ilustracie vysledkov prace piatich néstrojov
Al (ChatGPT, Copilot, Aria, Gemini,
Claude), ktoré odpovedali na rovnaku
otazku ako pravni experti zucastneni
na vyskume. Citatel’ monografie si tu moze
porovnat’ odpovede 'udskych odbornikov
z praxe s odpoved’ami Al

Siesta a siedma kapitola sa venuju
teoretickym vychodiskdm 1 pravnym
ramcom diskrimindcie na trhu prace
a ochrane zékladnych prav aj v spojitosti
s AL

Osma a deviata kapitola prinasaju
prognozy buduceho vyvoja Al v zavislosti
od vyvoja kvantovych pocitacov a Sirokej
Skaly prognostickych metod.

Celkovo je mozné konStatovat,
ze monografia predstavuje novy
vykonny typ Al, v podobe generativnej
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platformy AIl. Tato platforma je
navrhnutd na transforméciu prévnej
prace, je postavena a vysSkolend na
rozsiahlom pravnom obsahu a posky-
tuje s bezkonkurenénou rychlostou
a presnost'ou odbornikom z pravnej praxe
déveryhodné vysledky, podporované
overitelnou a overenou autoritou.
Uvedena skutocnost’ sa podarila autorom
v publikacii dokazat’ vhodnymi vedeckymi
a odbornymi prispevkami.

Monografia je ur¢ena k prestudo-
vaniu tak poslucha¢om vysokych §kol
a ich pedagégom, ako aj vrcholovym
manazérom, ekondémom a politikom,
ktori sa podiel’aju na prijimani opatreni
pre implementaciu nastrojov umelej
inteligencie do pravnej a bezpecnostne;j
praxe.
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