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Criminality: Terminology and Interpretation
(An Introduction)

Blanka Szeghyova

Abstract

SZEGHYOVA, Blanka. Criminality: Terminology and Interpretation (An Intro-
duction).

This issue examines some theoretical questions and concerns related to the
study of criminality in the past. The categories and boundaries of what is con-
sidered criminal depend on circumstances determined by both power and re-
ligion. An act was not considered a crime until generally recognized as such, or
made illegal by those with the power or authority to do so. Each era and socie-
ty maintained its own scale and hierarchy of crimes. Some forms of behaviour
were criminalised, others decriminalised. To understand and correctly interpret
criminality of the past on the basis of surviving sources, it is impossible to avoid
terminological issues and language usage. How the sources name criminalised
behaviour, or whether it is named at all, the terms and descriptions used are
indicative not only of the level of legal awareness and standards in judicial prac-
tice, but also of the personal attitudes of judges towards the offenders them-
selves. Just as no strict boundary between private law and criminal law existed
for a long time, there was also no clear deviation between crime and sin. In
medieval and Early modern periods, judges frequently referenced the Bible and
spoke of a breach of the divine or natural laws. The journey from sin to crime
was a longer process, beginning as late as the era of the Enlightenment. Based
on a qualitative content analysis of historical sources, their language and termi-
nology, the authors here present crime not only as a form of social pathology,
but also as an important indicator of changes in society.

he aim of this issue is to explore several theoretical problems of-

ten encountered with studying criminality in history, especially
terminological and interpretative questions. The basis for a thorough
analysis and accurate interpretation of any phenomenon, including
crime and criminality is through a critique of relevant sources com-
bined with a deep knowledge of contemporary political, social, and
cultural context, and related terminology. The use of appropriate
methodology chosen according to the character of preserved sourc-
es is fundamental as well. However, each field of history has its own
set of theoretical as well as practical difficulties that researchers have
to tackle. In crime history, it is the dark figure of unrecorded crime in
quantitative analyses, for example, or the discrepancy between legal
norms and local practices.! In recent decades, the history of crime

The issue was supported by the Slovak Research and Development Agency under
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Kingdom of Hungary and grant VEGA 2/0028/19 Theoretical and Methodological
Questions of History of Crime Research in Slovakia / Hungary.
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has become an interdisciplinary research subject and an important part of
social history, demanding unique anthropological and sociological approach-
es, leading to new theories, trends and challenges.”> Apart from history, legal
history or criminology, among the contributing disciplines to the research on
history of crime we can count sociology, philosophy, psychology, linguistics,
cultural and gender studies. Topics explored include the differences in urban
and rural crime incidence and judicial practice, the phenomenon of discipli-
nation, the relationship and links between crime and violence, honour, mas-
culinity and gender as well as poverty, ethnicities and marginalisation.’

The concept of criminality and the term itself encompasses the many ways
of violating a legal or customary moral norm, with varying degrees of sever-
ity. However, if we take a closer look at the provisions encompassed in this
seemingly simple definition, we find that defining legal and moral standards
becomes a problematic task, all the more so the further back in history we
go. Even the most basic of questions—“what is law?”—has occupied minds
of thinkers at least since the times of classical Greece, without a simple or
easy answer.! Additionally, the meaning of the Latin term “crimen” itself, i.e. a
crime or a criminal offence, from which the etymological origin of the word
“criminality” is derived, is a is a tough terminological nut to crack.

Through sociological deconstruction, crime has become a social construct
conditioned by the cultural beliefs of a given society, and the antithesis of
its protected values and interests.” The categories and boundaries of what is
considered criminal depend on circumstances determined by both power

of Crime and Criminal Justice in Modern History. Westport, Connecticut; London : Greenwood
Press, 1996; pp. 3-6; PANEK, Jaroslav. Sou¢asné evropské badani o déjinach kriminality a trestn{
justice. In FRANCEK, Jindfich (ed.) Hrdelni soudnictvi Ceskych zemi 16.nahradit pomlckou (en
dash)18. stoleti: Sbornik pfispévkii z konference konané v Pardubicich 21.-22. 9. 1995. Pardubice :
Vychodocdeské muzeum v Pardubicich, 1996, p. 15-28; MATLAS, Pavel. Shovivavd vrchnost a
neukdznéni poddani? Hranice trestni disciplinace poddaného obyvatelstva na panstvi Hlubokd nad
Vitavou v 17.-18. stoleti. Praha : Argo, 2011, pp. 11-36. A more recent overview: ROUSSEAUX,
Xavier. A History of Crime and Criminal Justice in Europe. In BODY-GENDROT, Sophie -
HOUGH, Mike - KEREZSI, Klara - LEVY, René - SNACKEN, Sonja (eds.) The Routledge Hand-
book of European Criminology. London; New York : Routledge, 2013, pp. 38-54; LAWRENCE,
Paul. The Historiography of Crime and Criminal Justice. In KNEPPER, Paul - JOHANSEN, Anja
(eds.) The Oxford Handbook of the History of Crime and Criminal Justice. Oxford : Oxford Uni-
versity Press, 2019, pp. 17-31.

2 SCHWERHOFF, Gerd. Historische Kriminalitdtsforschung. Frankfurt; New York : Campus Ver-
lag, 2011; HARTER, Karl. Strafrechts- und Kriminalititsgeschichte der Friihen Neuzeit. Methodica
- Einfithrungen in die rechtshistorische Forschung - Band 5. Berlin : De Gruyter Oldenbourg,
2018, pp. 3-10, 157-165.

3 On the poverty and marginalisation see for example: GEREMEK, Bronistaw. Poverty: a History.
Cambridge, Mass. : Blackwell, 1994, 273 p; GEREMEK, Bronistaw. Social Margins of the Pre-In-
dustrial Age — Categories and Comparative Problems. In ZAREMSKA, Hanna (ed.) Bronistaw
Geremek on the Middle Ages. Translation by George Szenderowicz. Warszawa : Instytut Historii
PAN, 2017, pp. 151-169; GEREMEK, Bronistaw. Lemarginato. In LE GOFE, Jacques (ed.) LUomo
medievale. Roma : Laterza, 1987, pp. 393-421; ZAREMSKA, Hanna. Marginaux. In LE GOFF,
Jacques — SCHMITT, Jean-Claude (eds.) Dictionnaire raisonné de I'Occident médiéval. Paris : Fa-
yard, 1999, pp. 639-654; GOODICH, Michale (ed.) Witnesses at the Margins of Medieval Society.
Philadelphia : University of Pennsylvania Press,1998; HIML, Pavel. Zrozeni vagabunda. Neusedli
lidé v Cechdch 17. a 18. stoleti. Praha : Argo, 2007.

4 MORRISON, Wayne. Jurisprudence: From the Greeks to post-modernism. London : Cavendish
Pub, 2000, pp. 1-2.

5 More on the topic: TINKOVA, Daniela. Hfich, zlo¢in, silenstvi v éase odkouzlovani svéta. Praha :
Argo, 2004, pp. 13-15.
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and religion. An act was not considered a crime until generally recognized as
such, or made illegal by those with the power or authority to do so. Each era
and society maintained its own scale and hierarchy of crimes. Some forms of
behaviour were criminalised, others decriminalised, or certain circumstances
were specified; the so-called features of criminal liability, which must be met
in order for a given act to be considered criminal.

For these reasons, the legal classification of offences has changed many times
in the past, and even contemporary historians of crime and punishment do
not completely agree on a single definition. A selection of criteria is assem-
bled, which usually takes the form of the harm committed (against life, health,
property, morality, authorities, etc.) and the marginally similar but still dif-
ferent classifications are applied to the realities of the studied period and its
contemporary judicial practice.

To understand and correctly interpret contemporary criminality on the ba-
sis of surviving sources, it is impossible to avoid terminological issues and
language usage. How the sources name criminalised behaviour, or whether
it is named at all, the terms and descriptions used are indicative not only of
the level of legal awareness and standards in judicial practice, but also of the
personal attitudes of judges towards the offences themselves. Of no lesser im-
portance is an understanding of the past ways of conflict resolution, strategies
of dealing with offenders and the purpose and intended functions of various
punishments and the social and legal consequences.

Medieval law in its origins, but also in the later period, was far from today’s
understanding, function and implementation, let alone the legal systematics,
categorisation, universality or enforceability. It is evident that the perception
of crime and methods of dealing with violators of established social rules has
since changed considerably. Miroslav Lysy sheds some light on the formation
of legal terminology in archaic law by examining surviving texts from Mo-
imir’s Moravia and Arpads” Hungary. The oldest legal sources not only often
lack exact definitions and basic terms (such as culpa, a perpetrator, or a pun-
ishment), but also do not differentiate between criminal and civil law. When a
violation occurred, the main goal was not so much to punish the wrongdoer,
but to remedy the situation, with emphasis put on conflict resolution, recon-
ciliation, compositions or even private revenge.

In the course of researching the past understanding and changing defini-
tions of crime, it is crucial not to impart modern perceptions of law and
crime on the standards and principals of the past. Judicial practice in the
medieval and early modern period in Hungary, as in other regions of Eu-
rope, was a mixture of royal privileges and exceptions to common territorial
judicial systems. Just as there had been no strict boundary between private
and criminal law for a long time, there was also no clear deviation between
crime and sin. In medieval and Early modern periods, judges frequently

Forum Historiae, 2022, vol. 16, no. 2



SZEGHYOVA, Blanka. Criminality: Terminology and Interpretation (An Introduction)

referred to the Bible and the divine commandments, and spoke of breaching
God’s laws or crimes against God and nature.®

In judicial practice, multiple and sometimes inconsistent legal references
were employed as there was a lack of a singular, generally valid and binding
code, as is common in the nature of laws today. Rather, the sources of law
served as handbooks or a collection of recommendations of how to pro-
ceed in certain cases. In Hungary, judicial sentences commonly referred to
not only a range of domestic sources of law, but also to codes and legal col-
lections and treatises of foreign provenances, such as the German law code
of Emperor Charles V Constitutio Criminalis Carolina of 1532, the Lower
Austrian code of Ferdinand III Newe peinliche Landgerichtsordnung of 1656
(and its Latin translation Praxis Criminalis from 1687), a work by renowned
Saxon author Benedikt Carpzow, Practicae novae imperialis Saxonicae rerum
criminalium (1677), or the law code of Maria Theresia Constitutio Criminalis
Theresiana of 1768 (even though it was officially valid only in the Czech and
Austrian countries).”

The journey from sin to crime, in other words from a moral to social crime
or from a sinful to deviant perpetrator, was a longer process, beginning as late
as the era of the Enlightenment and was triggered mainly by an influential
treatise On Crime and Punishments by Cesare Beccaria.® At the same time, the
period witnessed a shift from criminality of blood, or violent crimes, to the
criminality of fraud (property crimes), from attacks on bodies to the more or
less direct seizure of goods, and from mass criminality to a marginal crimi-
nality.” Michel Foucault claims that crime became less violent long before the
punishment reforms took place, arguing that the shift was a complex mech-
anism comprising several developments and related phenomena. The result
was a withdrawal from the theatre of horror, i.e. spectacular public and ritual-
ised forms of punishments, including public exhibitions and executions, with
their final abolition by the beginning of the 19" century.'’

An important concept that has slowly faded in the modern world but one
that every historian will inevitably encounter in dealing with the history of
crime is an all-pervading sense of honour, even if not specializing in defam-
atory cases. Honour as an important part of social capital was perceived as
an essential quality, especially in the urban milieu. Two papers here focus on

6  Cfalso GRIESEBNER, Andrea. Justiz und Gerechtigkeit. Anmerkungen zu religiésen und saku-
laren Gerechtikeitmaximen. In GRIESEBNER, Andrea - SCHEUTZ, Martin - WEIGL, Herwig
(eds.) Justiz und Gerechtigkeit. Innsbruck; Wien; Miinchen; Bozen : StudienVerlag, 2002, p. 24.

7 SZEGHYOVA, Blanka. Suidnictvo a stidna prax v mestdch Pentapolitany v 16. storo¢i. Bratislava :
Veda, 2016, pp. 49-50.

8 TINKOVA 2004, p. 16. Also, in more detail on the discourse and legislative process in the
Habsburg monarchy under Joseph II see: AMMERER, Gerhard. Das Ende fiir Schwert und Gal-
gen?: legislativer Prozess und offentlicher Diskurs zur Reduzierung der Todesstrafe im Ordentlichen
erfahren unter Joseph II. (1781-1787). Mitteilungen des Osterreichischen Staatsarchivs. Sonder-
band. Innsbruck : Studienverlag, 2010, pp. 45-427.

9 FOUCAULT, Michel. Discipline and Punish. The Birth of the Prison. London : Penguin Books,
1991, p. 76.

10 FOUCAULT 1991, pp. 8-9, 77; DULMEN Richard van. Theater des Schreckens: Gerichtspraxis
und Strafrituale in der friihen Neuzeit. Miinchen : Beck, 1995, pp. 7-8.
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the topic of honour, both examining situations from the town of Bardejov
(Bartfa, Bartfeldt) in the north-eastern part of today’s Slovakia, then Hunga-
ry; one through medieval sources, the other Early modern. Mdria Fedorc¢ak-
ova explores the phenomenon of the dishonour imparted by insults, gestures,
threats and rituals of violence, citing preserved written material containing
cases of disputes and conflicts between burghers and other town inhabitants,
guild members and clerics in the town parish. The strategies of town authori-
ties used in dealing with conflicts and violence in everyday life are presented,
providing valuable insight into the medieval mind.

Peter Benka chose the period of 1550 to 1750 to investigate the role of honour
and the issue of “unbridled tongues” in Reformation and humanist intellec-
tual discourse of the period. He treats honour as a historically variable, com-
plex system conditioned by cultural values and specific social roles, as well as
the status of an individual, including one’s personal, group and confessional
(religious) layers of identity. Combining and comparing theoretical opinions
with an analysis of the preserved examples of defamation, three basic types of
slander that diminish one s honour are identified on individual, collective or
institutional and transcendental levels.

An example of how special conditions in the frontier zones and military
presence generated new unique forms of criminality that developed in the
Ottoman-Hungarian borderland is the subject of Stefan Szalma’s paper.
It deals with the trade of captives during the time of the general captainships
of Istvan 1. Kohdry in the 17* century. Captive trade flourished despite the
peace between the two empires in the years 1606-1663, including the exist-
ence of unwritten, albeit illegal, rules concerning the ransom and conditions
of keeping and redeeming captives, which were largely accepted by both Ot-
toman and Hungarian rulers. The involvement of Hungarian soldiers in fre-
quent looting expeditions and captive trading is explored, predominantly in
cases when civilians were taken captive.

An important aspect of crime is the associated phenomenon of violence,
which can serve as a significant indicator of the development of cultural atti-
tudes and moods. The boundaries of acceptable forms of behaviour, of what
is and what is not considered violent, how violence is named and employed
can change radically, even in relatively short periods of time. One such area
is domestic violence, including child abuse and maltreatment, or more pre-
cisely, what we consider it to be today and label as such. As we shall see, vio-
lence could be regarded not only as an abuse, but also as an appropriate and
justified means of hierarchical discipline for parents, husbands and heads of
the households towards the upbringing of children and maintaining order
in the family in the patriarchal society. Andrea Fehér studied cases of family
violence in the archival documents of both secular and ecclesiastical courts
of 18" century Cluj (Kolozsvar, Klausenburg) and Transylvanian Protestant
Consistories and provides an in-depth analyses, reporting not only the sub-
ject matter of cases, but also paying careful attention to the language used in
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the sources. From the phrasing used in the records, formulations of deposi-
tions as well as justifications of punishments, conclusions are drawn about
the attitudes of the parties involved and defence strategies of the accused.

A detailed and intriguing study offered by Pavel Himl explores the novel con-
cept of morality that emerged in the Enlightenment era and further evolved
among police administrative officials. The previous concept of identifying a
crime as a sin was replaced by a “corruption of morals,” and distinctions be-
gan to be made in recognizing the socioeconomic and moral causes of crime.
Proper moral conduct was believed to be the result of appropriate education
and cultivation, whereas a lack of ethics was attributed to low education and
religious instruction. It was this age that saw the beginning of criminal statis-
tics and quantification of crimes with the first protosociological attempts to
identify specific causes and determine the reasons for changes in crime rates.

The ideas of the Enlightenment also influenced emerging criminal law dog-
matics in Hungary, which produced works and manuals dedicated to the
amendment of substantive and procedural criminal law. Adriana Svecovd
summarizes criminal legislative developments and codification attempts
in Hungarian and Habsburg legislation. In the second part of her study,
Svecova focuses on the work of Stefan (Istvan) Huszty, a professor of law and
expert on 18" century Hungarian law. In his work, Huszty provides defini-
tions for every offence, essential characteristics and practical examples from
procedural practice and introduces a discussion of elementary, criminal law
terminology. However, many crimes were still perceived as sins, especial-
ly when it came to crimes against God, e.g. blasphemy and some sexual or
moral offences.

Generations that remember changing policies against smoking and the grad-
ual implementation of smoking bans throughout the second half of the 20*
and the beginning of the 21" century might be surprised to learn that smok-
ing restrictions are nothing new, only the reasons behind them have changed
following society’s changing needs and priorities. In the 16™ century when
smoking began to grow in popularity around Europe, it was not adverse
health effects but the public safety risks it posed which led to restrictions.
Smoking bans were part of fire prevention legislation, which was of great im-
portance due to the devastating effects fires could have on towns and villages
and the limited firefighting abilities of the time. In the case of arson, even
unintentional instances were considered crimes so severe that the minimal
legal age for prosecution of 12 years could be reconsidered or even lowered.
In contrast, alcohol consumption was never restricted legally, but on the con-
trary, it was considered as a mitigating circumstance in some criminal cases.
Zsuzsanna Peres presents an array of legal norms related to the consumption
of alcohol and smoking in Hungary and reveals the interesting phenomenon
of how fines for a petty offence so widespread that it was impossible to contain
were conveniently transformed into smoking taxes.

Through a thorough, critical study of sources and a deep understanding of the
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social and cultural context of the researched period, including the micro-his-
torical and individual circumstances of studied cases we can come closer to
comprehending what crime was and how it was perceived by contemporaries.
Only then, can insight be gained into why seemingly identical actions could
be assessed one time as criminal, while other times defensive or even heroic.
For certain activities, why is a woman considered a saint and other times a
witch?"! Why does a supposed perpetrator become a victim, or why is the use
of violence a sign of good parentage, but also of abuse?

Seemingly purely theoretical questions discussed in the current issue, they
make a crucial contribution to documenting and understanding develop-
mental changes in the perception, assessment, sanctioning and explanation of
crime. Based on a qualitative content analysis of contemporary sources of ju-
dicial criminal practice, the language and terminology of internal and external
official and private correspondence, legislation, legal literature, and religious
and political writings, the authors here present crime not only as a form of
social pathology, but also as an important indicator of changes in society.

11 A reference to the title of the book by DINZELBACHER, Peter. Heilige oder Hexen? Schicksale
auffilliger Frauen in Mittelalter und Friihneuzeit. Ziirich : Artemis & Winkler, 1995.
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Na ceste za zlo¢inom v dejinach mojmirovskej
Moravy a arpadovského Uhorska

Miroslav Lysy

Abstract
LYSY, Miroslav. On the Road to Crime in Moimir’s Moravia and Arpads’ Hungary.

Sanctions and penalties enforced upon law-breakers are an age-old phenom-
enon. The division of civil and criminal laws from a legal standpoint began in
practice relatively late in the territory now known as Slovakia. Terminology is
first used in public administration beginning to distinguish clearly between
these two spheres of legislation as late the 13™ century. In previous times, the
difference was not so obvious and in some norms from the 9t to 12t centuries,
completely indiscernible. Legal terminology was underdeveloped with stand-
ards that stipulated a composition and combination of profane and ecclesias-
tical sanctions. The oldest legislative code did not specify attributes of criminal
law such as culpa, a perpetrator, or a punishment. Moreover, not only was there
an absence of definitions, but terms were either sporadically used or completely
absent. In the early stages of criminal law, foreign influence played an important
role, such as the impact of the Canon law, a focus on the perpetrator and the
emerging Municipal law. It was the municipal privileges of the 13t century that
first began to distinguish between civil and criminal procedures.

Kriminolégia ako socidlna veda o skiumani krimindlneho spra-
vania ma svoje pociatky v novoveku. Jej vznik bol sprevadza-
ny novym uchopenim trestného prava na zapade nasho kontinen-
tu niekedy od 17. storoc¢ia. Zmena v chapani trestného prava sa
niekedy ddva do suvisu s dielom talianskeho filozofa a ekonéma
Caesareho Beccariu (1738 - 1794) Dei delitti e delle pene (O zloci-
noch a trestoch), hoci jeho prinos bol zrejme precenovany.' Vlast-
ny pojem kriminolégie sa potom uplatiiuje aZ v 19. storodi. Je viak
celkom prirodzené, Ze sa k perspektivne rozvijajicej nauke vytvo-
rili aj dejiny kriminality. Zaujem o spoloc¢ensky fenomén proti-
pravneho spravania tak zaroven ovplyvnil a obohatil aj historicka
vedu ¢i celkove pravne dejiny, a to aj na naom uzemi. Prejavil sa
nielen publikovanim napriklad zbierok prava (no nielen mest-
skych), ale v neskor$ej dobe (od prelomu 19./20. storoc¢ia) k nim
pribudli diela uhorskych historikov, ktori sa minulosti venovali

Tato praca bola podporena Agentirou pre podporu vyskumu a vyvoja na zaklade
Zmluvy ¢. APVV-18-0417 , Historicky vyvoj terminolégie sikromného prava na
Slovensku pre potreby rekodifikdcie slovenského ob¢ianskeho prava®

1 SVECOVA, Adriana. Beccariovsky obrat ponimania trestného ¢inu v konfrontacii
s trestnopravnou upravou v Uhorsku a habsburskej risi v 18. a na zaciatku 19. storo-
¢ia. In Prdvnéhistorické studie, 2017, ro¢. 47, ¢. 1, s. 66-67.
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zlo¢inu a trestania.” Autori tak mohli porovnéavat rozdiely medzi trestnym
pravom v stredoveku a v ich stcasnosti, ako ich uvadza napriklad vo svo-
jom diele Janos Kiraly o bratislavskom mestskom prave v stredoveku.’

Pri tychto porovnaniach v$ak vznikol problém suvisiaci s tym, ze trestné pra-
vo malo v minulosti Gplne iné postavenie v systéme prava. Koncom 19. sto-
rocia, ked Janos Kiraly spracovéaval svoje dielo, v Uhorsku uz platil relativne
moderny trestny zdkonnik, ktorym sa trestné pravo definitivne emancipovalo
ako kodifikované pravne odvetvie so systematickou upravou. Ni¢ také vsak
neplatilo pre starsie zbierky prava, v ktorych nemali ¢lanky o trestnom pra-
ve spravidla vynimo¢ne vymedzené postavenie. Navyse absentovala vylu¢na
verejnopravna povaha trestného prava a tazsie sa hladala hranica medzi nim
a sukromnopravnymi vztahmi, v ktorych rdmci existovala cela skupina suk-
romnych deliktov.* Tak ako neexistovala striktnd hranica medzi sukromnym
a trestnym pravom, rovnako chybala aj jasna hranica medzi zlo¢inom a hrie-
chom, ktoré vo vykone sudnictva ¢asto splyvali.’

To ma v8ak za nasledok, Ze urcité protipravne konania pripominajtice trest-
né pravo sa nemozu jednoznacne popisat jeho jazykom a pojmami. Histori-
kom tak zostava ¢asto hovorit o ,,rieSeni konfliktov®, zvlast preto, Ze mnohé
z tychto konfliktov neboli rieSené ani sidnou cestou a uprednostiovali sa viac
metddy zmieru, vyrovnania, pripadne pomsty.® Takéto ,riesenie konfliktov®
potom bolo zalezitostou tak lokalnych spolocenstiev, ako aj cirkvi, rodov, jed-
notlivcov ¢i celych krajin.

Navyse netreba zabudnut na doleziti poznamku, ktoru opisal nemecky histo-
rik Hans Hattenhauer vo svojich Evropskych déjindch prava. V pasazi, ktord sa
venovala kategdrii archaické pravo s odvolanim sa na pravnika a jazykovedca
Jakoba Grimma pripomenul slova tohto velikana z prelomu 18. a 19. storocia,
ze v starom prave pojmy zlo¢in a zlo¢inec absentujui.” To vlastne znamend, zZe

2 Prehladne jednotlivé zbierky prametiov a najstarsie (i novsie) prace zhromazdila SZEGHYOVA,
Blanka. Siidnictvo a siidna prax v mestdch Pentapolitany v 16. storoci. Bratislava : Veda, 2016,
s.15-19. V starSom badani dominujuci pravno-historicky pristup neskor s¢asti nahradili socialne
dejiny, najma na zdpade. CECHURA, Jaroslav. Kriminalita a kazdodennost v raném novovéku.
Jizni Cechy 1650 - 1770. Praha : Argo, 2008, s. 18.

3 Na takéto rozdiely sa odvoléval napriklad KIRALY, Janos. Pozsony vdros joga a kézépkorban. Bu-
dapest : A Magyar tud. akadémia kiadasa, 1894, s. 243.

4 Pri pohlade do este starsich ¢ias, do jurisprudencie v antickom obdobi, vysvitne, Ze trestné pravo
nepredstavovalo az taky atraktivny predmet zdujmu ako sukromné pravo. KINCL, Jaromir -
URFUS, Valentin - SKREJPEK, Michal. Rimské prdvo. Praha : C. H. Beck, 1995, s. 317-318. Tito
skuto¢nost mala, pochopitelne, aj svoje dosledky v kontexte so znovuobjavenim rimskeho prava
v stredovekej latinskej Eurdpe.

5 Koncept hriechu, ktory sa miesal s archaickym pravom, vytvoril priestor na vznik trestného pra-
va. Tento proces v$ak trval pomerne dlho, uz aj preto, ze cirkevné sankcie a vykon svetského
prava posobili skor nezavisle popri sebe. HATTENHAUER, Hans. Evropské déjiny prdava. Praha :
C. H. Beck, 1998, s. 153.

6 NODL, Martin - WIHODA, Martin. Slovo tvodem. In NODL, Martin - WIHODA, Martin (eds.)
Ritudl smiteni. Konflikt a jeho feseni ve sttedovéku. Sbornik ptispévkii z konference konané ve dnech
31. kvétna - 1. Cervna 2007 v Brné. Brno : Matice Moravska, 2008, s. 9-12. Na priklade ritualov
o rie$eni konfliktov pisal ZUPKA, Dusan. Ritudly a symbolickd komunikdcia v strednej Eurépe (Ar-
padovské Uhorsko 1000 - 1301) (=Acta historica Posoniensia XVII). Pre$ov : Vydavatelstvo Michala
Vagka, 2011, s. 63-95. V stcasnosti trestné pravo takisto poznd niektoré zmierlivé postupy, ich
paralely nachddza v starSom prave GABRIS, Tomas. Prdvo a dejiny. Prdvnohistorickd propedeutika.
Krakéw : Spolok Slovakov v Polsku — Towarzystwo Stowakéw w Polsce, 2012, s. 333-338.

7 HATTENHAUER 1998, s. 14.
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v archaickom prave® bolo zaujimavé to, ze doslo k jeho poruseniu a problém
bol néprava stavu, nie potrestanie a naprava porusitela prava.

To aj ukazuje, aké tazké je vlastne v tychto prikladoch hladat hranice medzi
porusenim prava v trestnopravnej (¢i kriminalnej) rovine a v rovine civilného
(obc¢ianskeho) prava. Ak je totiz dnes mozné ,,spdsobit skodu® (majetkovu ¢i
na Zivote) sucasne v trestnopravnej i obc¢ianskopravnej rovine, v minulosti
takéto rozliSovanie nemalo prakticky zmysel. V tejto $tudii tak ukazem, ze do
13. storoc¢ia ma zmysel hovorit len o formujtiicom sa trestnom prave.

Vyssie uvedené $pecifika vo vyvoji prava je mozné predpokladat aj na uzemi
dnesného Slovenska. Sucasne, v porovnani s krajinami smerom na zépad, tre-
ba upozornit na dva dolezité aspekty. Tym prvym je ¢asovy posun vo vyvoji
prava, ten druhy je len letmy dotyk s rimskou pravnou kultirou, ktory sa
prejavil viac v jazyku ako v obsahu prava.’

Aby sa ale preslo od vSeobecného ku konkrétnemu, nasleduju niektoré pri-
klady, ako vyzeral jazyk protipravneho (azda kriminalneho) konania v pra-
menoch 9. storocia vztahujicich sa k tzemiu dnesného Slovenska. Jeden
z najznamejsich pramenov z 9. storocia, Fuldské letopisy, obsahuje pomerne
podrobny a velmi casto citovany nekrolég Svitopluka:

Svitopluk, knieza Moravanov a lono vsetkej vierolomnosti, ked v dychtivosti
po Tudskej krvi obchadzal vsetky susedné krajiny, uvadzajuc ich Istou a klamom
v zmitok, nakoniec vyzyvajic svojich (ludi), aby neboli milovnikmi mieru, ale
radsej zostavali v nepriatelstve k susedom, nestastne zomrel."’

Pri zacitani sa do textu a odhliadnuti od pocetnych invektiv autora letopisov,
ktory Svdtopluka ocividne nemal rad, je mozné vidiet, ¢o bolo predmetom
Svitoplukovho obvinenia. Ide o nevernost, ¢o bolo v stredoveku zavazné pre-
vinenie. Jeho zakladom bol nepochybne fakt, Ze Svitopluk mal prinajmensom
dvakrat pocas svojej vlady zlozit sfub vernosti (Ludovitovi Nemcovi a neskor
Karolovi III. Tu¢nému)' a podla slov autora Fuldskych letopisov tato vernost
sam nedodrziaval. Svitopluk je oznaceny ako ,lono vsetkej vierolomnosti,“
i ked jeho nevernost nebola v tomto nekrolégu prili§ konkretizovana a text

8 Kategoriu archaického prava Hattenhauer definuje nielen ako najstarsiu fazu prava, ktorej povod
je v predstatnej spolo¢nosti. I$lo zaroven o typ prava, ktory prezival popri inych typoch (ako je
pravo ucené ¢i kdnonické) az do novoveku. HATTENHAUER 1998, s. 2-6.

9 K romanizacii prava v Uhorsku vyslo viacero prac madarskych i slovenskych autorov. Podrobny
rozbor vytvoreny na zéklade skiimania pramenov prava urobil vo svojej rozsiahlej $tudii vydanej
v roku 1968 BONIS, Gyorgy. Einflusse des romischen Rechts in Ungarn. In BALOGH, Elemér
(ed.) Beitrdge zur ungarischen Rechtsgeschichte 1000 — 1848. Budapest : Gondolat kiado, 2018,
s. 77-193. Niekolko ddlezitych poznamok formuloval Jozef Karpat, ktory upozornil na vyznam
rimskeho préva v Uhorsku skor v prostredi mestského prava: KARPAT, Jozef. Nové poznatky
o recepcii rimskeho prava. In Prdvny obzor, 1970, ro¢. 53, ¢. 9, s. 833. Jozef Karpat odkazoval aj
na $tadiu o zachovanosti spisu Summa legum Raimundi v mestach na uzemi Slovenska, porovnaj
REBRO, Karol. Summa legum Raimundi v mestskom prave na Slovensku. In Sbornik Filozofickej
fakulty Univerzity Komenského, 1964, ro¢. 15, s. 155-170.

10 KURZE, Fridericus (ed.) Annales Fuldenses ad a. 894. Scriptores rerum Germanicarum in usum
scholarum ex Monumentis Germaniae historicis recusi. Hannoverae : Hahniani, 1891, s. 125.
»Zwentibaldus, dux Maravorum et vagina totius perfidiae, cum omnes regiones sibi affines dolo
et astucia perturbando humanum sanguinem siciens circumiret, ultimum hortando suos, ne pa-
cis amatores, sed pocius inimici domesticis persisterent, diem ultimum clausit infeliciter.

11 K blizgej analyze tychto prisah aj s odkazmi na starsiu literatiru porovnaj LYSY, Miroslav. Moj-
mirovskd Morava na hraniciach s impériom. In Forum Historiae, 2014, ro¢. 8, ¢. 2, s. 98-129.
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je relativne abstraktny. Oznacenie je tak skor propagandistickou frazou ako
pravnickou kvalifikaciou.

Zaujimavé vsak je, Ze to nebolo vlastne ani prvykrét, ¢o Svitopluka obvinili
z nevernosti. Rovnako bol obvineny aj v roku 871, pri¢om v tomto pripade uz
autor letopisu pojem crimen pouzil: ,Svitopluk, synovec Rastislava, obvineny
u Karolmana zo zlo¢inu nevernosti, bol uvdzneny.“'?

Aj tentoraz je autor pramena pomerne skipy na podrobnosti. Nie je nam jas-
né, v akom zmysle sa mal Svitopluk nevernosti dopustit, a ¢i vobec tieto ob-
vinenia mali nejaky redlny zdklad. Interpretovat tento text mozno nielen ako
pravne konanie, ktoré sa zacalo obvinenim zo zlo¢inu a skon¢ilo uvdznenim,
ale aj ako prostriedok rieSenia konfliktu medzi Karolmanom a Svitoplukom,
v ramci ktorého Karolman bol Fuldskymi letopismi vykresleny ako c¢lovek
nadradeny Svitoplukovi.

Hoci tieto dva priklady z Fuldskych letopisov nemoézu byt brané ako doklady
domadcej (moravskej) pravnej terminolégie, su znakom prenikania instita-
tu vernosti na tomto uzemi. D4 sa predpokladat, Ze si ¢oskoro tento institut
osvojili aj mojmirovski panovnici (najma Svdtopluk) vo vztahu k inym, su-
sednym krajindm, napriklad voci ¢eskym Piremyslovcom.'’ Zakladom kazdé-
ho vztahu, ako je vernost, pritom nie je len obsah vyzadovanych povinnosti,
ale aj vedomie si nasledkov ich nedodrzania.'

Mojmirovska éra dejin Velkej Moravy ponuka este dva velké a zndme proce-
sy. Prvym z nich je sid nad kniezatom Rastislavom, ktorého pravdepodobne
obzalovali podobne ako Svitopluka z nevernosti. Pred sud sa sice dostal v do-
sledku toho, ¢o sa v nasej historickej tradicii pranierovalo ako svitoplukov-
ska zrada,' av8ak cely spor Svdtopluka a Rastislava treba interpretovat trochu
inak. Spory medzi prislu§nikmi vladnucej dynastie neboli ni¢im neobvyklym
a pomerne dlho platilo, Ze najefektivnejsim sposobom ich rie$enia bolo zabitie
protivnika. Niekedy sa mohlo toto zabitie vykonat ako exempldrne potresta-
nie,'® inokedy mohlo byt skor vysledkom nahodného konfliktu (ako napriklad

12
13

14
15

16

Annales Fuldenses ad a. 871, s. 73. ,Zuentibald nepos Rastizi apud Karlmannum a infidelitatis
crimine insimulatus in custodiam missus est.“

LYSY 2014, s. 127.

Vernost (fidelita) v zmysle vztahu - zavazku s nie celkom jasnym vymedzenim obsahu povinnosti.
Napriklad ZABORSKY, Jonas. Dejiny krdlovstva uhorského od pociatku do casov Zigmundo-
vych. Bratislava : Slovart, 2012, s. 22-24. S tymto romantizujucim odstudenim polemizoval napr.
KUCERA, Matds. Postavy velkomoravskej histérie. Bratislava : Perfekt, 2005, s. 83. Zaujimavé
je, Ze v novsej dobe konanie Svitopluka sa pokusila interpretovat ako crimen laese maiestatis
HAVLIKOVA, Lubomira. Crimen laese maiestatis a panovnik jako garant préva ve velkomo-
ravském prostiedi 9. stoleti. In Konstantinove listy, 2011, ro¢. 4, s. 50-51. Treba v$ak uviest, Ze
takato interpretacia je ur¢ite nad ramec vypovednej schopnosti prameriov a ni¢ z velkomorav-
skych juridik (ktorych aplikovatelnost bola navyse v 9. storo¢i mimoriadne nepravdepodobna)
tomu nenasvedcuje. To sice neznamena, Ze by Svitoplukovo konanie nepokladalo Rastislavovo
okolie za neziaduce, predsa len v$ak doklad o existencii crimen laese maiestatis na naSom tze-
mi toto nepredstavuje.

Typickym prikladom je zabitie a rozitvrtenie Kopana Stefanom I. Chronici Hungarici composi-
tio saeculi XIV, c. 64. In SZENTPETERY, Emericus (ed.) Scriptores rerum Hungaricarum tempore
ducum regumque stirpis Arpadianae gestarum (SRH). Volumen I. Budapestini : Academia Litter.
Hungarica atque Societate Histor. Hungarica, 1937, s. 313-314. V tomto pripade pdsobi Stefa-
novo konanie vo¢i Kopanovi v jazyku pramena skor ako pomsta a uz menej ako formalizovany
vykon spravodlivosti.
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boleslavovska vrazda ¢eského kniezata Vaclava).”” Pri spore medzi Rastisla-
vom a Svitoplukom je tak vlastne zaujimavé, Ze skondil relativne civilizovane,
Svitopluk vydal Rastislava Bavorom. Ak uvazime, Ze sa Svdtopluk niekedy
predtym poddal Karolmanovi, mozno povedat, ze vlastne konal ako ,,¢lovek®
Bavorov na Morave. Mal (z bavorskej optiky) chranit ich zaujmy. Jeho ko-
nanie bolo teda vo svojej podstate ,,pravne vyspelé“ a slizilo na uspokojenie
bavorskych zdujmov vo vztahu k Rastislavovi. Sticasne ale treba povedat, ze
jazyk bavorskych pramenov je tu pomerne skipy na terminolégiu. Dévody
Rastislavovho zajatia su podané nesmierne vagne a popis sudu proti nemu je
velmi strucny. Autor Fuldskych letopisov len podotkol, Ze Rastislavovi hrozil
trest smrti, no nakoniec ho milosrdne ,,iba“ oslepili.'®

Jazykovo, resp. terminologicky bohat$imi textami si pramene o sude proti
Metodovi. O jeho procese z obdobia po roku 870 sa vie z dvoch druhov zdro-
jov, a to z hagiografickych spisov z moravského prostredia a z papezskych
pramenov. V jeho pripade sa navyse da povedat, ¢o bolo predmetom kano-
nickej obzaloby Metoda — obvinenie z u¢enia na uzemi cudzej diecézy - a je
mozné aj priblizne rekonstruovat proces. Neprekvapuje, Ze domdce pramene
su pomerne tenden¢né v prospech Metoda a terminologicky menej vyspelé,
najmai v porovnani s papezskymi listami. Autor textu Zivot Metoda don véle-
nil ako Metodovu obranu vetu, podla ktorej Panodnia patri svitému Petrovi
(t.j. Rimu) a Ze je to bavorska cirkev, ktord proti (zneniu) kdnonov okupuje
cudzie uzemie."” V papezskych listoch sa zase najdu aj dve najdolezitejsie
namietky proti odstudeniu Metoda, a to tak namietky hmotnopravnej pova-
hy, teda Ze papezsky narok na Pandniu nemal preml¢aciu dobu, i procesnej,
a to, ze bavorsky sud nemohol byt v danom spore prislusny.? V papezskych
pramenoch sa tak objavuju procesné vyrazy ako sud (iudicium), rozhodnutie
(sententia) a premléanie (prescriptio).

Tento posledny priklad ukazuje pomerne znamu vec, a to, ako jazyk cirkvi pro-
spieval rozvoju pravnej terminolédgie. Bez ohladu na to, Ze iSlo o komunikaciu
medzi Rimom a bavorskou cirkvou, jednou z reakcii budujicej sa moravskej
cirkvi napokon bol preklad cirkevnych kanonov do domaceho jazyka.

Z hladiska domaceho pravneho jazyka stoja za zmienku priklady pocha-
dzajuce z pravnych pamiatok (juridik) 9. storocia. Pou¢ny priklad sa nacha-
dza v Sudnom zdkone pre lud, ktory je unikatnou juridicidlnou pamiatkou

17 Dusan Trestik vyklada zabitie Vaclava podla svitovaclavskych legiend ako v istom zmysle ndhod-
ny incident: TRESTIK, Dusan. Pocdtky Premyslovcii. Vstup Cechii do déjin (530 - 935). Praha :
Nakladatelstvi Lidové noviny, 1997, s. 432-435.

18  Annales Fuldenses ad a. 870, s. 72. ,,Et post paululum inde transiens circa Kalendas Novembris
in Baioariam profectus est; ibique cum suis colloquium habens Rastizen gravi catena ligatum sibi
praesentari iussit eumque Francorum iudicio et Baioariorum necnon Sclavorum, qui de diversis
provinciis regi munera deferentes aderant, morte damnatum luminibus tantum oculorum priva-
ri praecepit.“ K sudu nad Rastislavom porovnaj tiez G. WAITZ (ed.) Annales Bertiniani ad a. 870.
Scriptores rerum Germanicarum in usum scholarum ex Monumentis Germaniae historicis recusi.
Hannoverae : Hahniani 1893, s. 114.

19  Zitije Mefodija, c. 9. In BARTONKOVA, Dagmar a kol. (eds.) Magnae Moraviae Fontes Historici
(MMFH) II. Textus biographici, hagiographici, liturgici. Brno : Universita J. E. Purkyné, 1967,
s. 151-152.

20 K pépezskym listom porovnaj BARTONKOVA, Dagmar a kol. (eds.) MMFH III, Diplomata, epis-
tolae, textus historici varii, Epistolae, ¢. 46-50. Brno : Universita J. E. Purkyné, 1969, s. 159-168.
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z obdobia 9. storocia. Jeho existencia je zaujimava aj tym, ze ide o (zrejme
neuspes$ny) pokus o prehlbenie pdsobenia Konstantina a Metoda na Morave
nad ramec budovania $truktdr moravskej cirkvi pre potreby mojmirovského
rodu na $irenie ,,bozich® noriem. Teoreticky mohli obaja siahnut aj po justi-
nianskych zbierkach prava, avsak predloha Siuidneho zdkona pre lud, byzant-
ska Ekloga, bola zrejme pre ich potreby praktickejsia a obsahovala pravde-
podobne ustanovenia viac vyhovujuce predstavam o pdsobeni nabozenskych
noriem v spolo¢nosti.”! Z mnozstva tychto ¢lankov tak treba spomenit ten,
ktory je v modernych edicidch oznaceny ako ¢ldnok 8:

Ked niekto zviedol pannu bez suhlasu rodicov a ked sa ti o tom neskor dozve-

dia, ak si ju chce vziat a chct to i jej rodicia, nech sa kona svadba. Ak sa vSak

bude jeden z nich zdrahat a bude to (¢lovek) vazeny pre svoje bohatstvo, nech da

dievcatu za zneuctenie litru zlata, t. j. 72 zlatych solidov. Ak je chudobnejsi, nech

da polovicu svojho majetku. Ak je vSak nemajetny, nech ho da sudca zbic¢ovat

a vyhostit zo svojho obvodu. Je tiez povinny podrobit sa pokaniu pocas siedmich
rokov, ako sme napisali.??

Text vznikol prekladom byzantskej predlohy a je vystiznou ukazkou problé-
mu, aké tazké je rozli§ovat medzi ,,kriminalnym spravanim® a beznym ,,spo-
sobenim $kody®. V$eobecne sa da tusit, ze z velkej ¢asti ma byt norma, ktore;j
obsahom je zakaz zneuctenia panny bez suhlasu rodicov, rieend sukrom-
nopravnym vyrovnanim. Iné ako sukromnopravne vychodisko prichadza do
uvahy vlastne len vtedy, ak je zvodca nemajetny a nahrada $kody tak nie je
moznd. Vtedy prichadza do tvahy satisfakcia v podobe telesného ponizenia
chudobného zvodcu. Za najdolezitejsiu sucast buduceho trestného prava vak
mozno pokladat pokanie, pretoze bez neho by z takto formulovaného ¢lanku
vyplyvalo iba ak to, Ze na beztrestné zvedenie panny bez sthlasu rodi¢ov su
potrebné peniaze. Ak majetkova sankcia smeruje k vyrovnaniu zneuctenia*
(podobne ako pripadny sobas medzi mladymi smilnikmi) a telesné potresta-
nie je nahradou za nemajetnost zvodcu, potom pokanie je dolezité z hladis-
ka vyvoja neskorsieho trestného prava, pretoze smeruje k vnuatru pachatela,
k jeho svedomiu a voli, k dérazu na nespravnost jeho konania.

Ak je v pokani 6smeho ¢lanku Sudneho zdkona pre lud mozné najst pocia-
tocné elementy trestného prava, bez pochyb v nom chyba jeho terminoldgia.
Nie st v nej pojmy ani pre kriminalnika, ani zlo¢in, ani trest. Norma je, ako
je pre tto dobu typické, kazuisticka a miera abstraktnosti je v podstate nu-
lova. Tieto znaky platia napokon pre celu zbierku a st viditelné aj v zbierkach
z omnoho neskors$ieho obdobia. Nemozno sa rozhodnut, ¢i by sa dalo normu
z ¢lanku 8 zaradit medzi trestné pravo alebo pravo sukromné. Trestnoprav-
nym znakom je tu poslednd forma sankcie v podobe telesného trestu (a tiez
pokanie), avSak preferované riesenie je tu v podobe vyrovnania medzi mladym
smilnikom a rodi¢mi dievcata. Jedna z moznosti interpretacie tohto pramena

21  KIZLINK, Karel. Pravo Velkej Moravy. In Prdvnické stiidie, 1969, ro¢. 17, s. 476.

22 Zakons sudnyi ljudbm, t. 8. In BARTONKOVA, Dagmar - VECERKA, Radoslav (eds.) MMFH
IV. Leges, textus iuridici. Praha : KLP, 2013, s. 163-164.

23 Dolezité poznamky k tejto norme formuloval Vladimir Prochdzka, ktory upozornil aj na jej ar-
chaickost. PROCHAZKA, Vladimir. Deset poznamek ke Ganevovu vykladu kratké redakce Za-
kona sudného ljudem. In Prdvnéhistorické studie, 1963, ro¢. 9, s. 311-312.
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by mohla byt, Ze primarnym cielom normy bolo nastolenie mieru medzi obo-
ma stranami, a Ze teda i$lo o jednoduché vyriesenie konfliktu.** Tento postreh
je nepochybne dolezity. Stale vSak vzhladom na $truktdru normy i jej jazyk
plati, Ze nejde o trestnopravnu normu a mladik zvddzajtci pannu bez sthlasu
jej rodi¢ov by mal byt interpretovany skor ako hrie$nik a narusitel prava, nie
vSak ako kriminalnik.

Z ostatnych clankov Sudneho zdkona pre lud je o¢ividné, Ze sice na jednej stra-
ne je vyjadrenim snahy potierania neZiaduceho konania (najmad v oblasti tzv.
sexualnych deliktov), je v8ak tazké rozhodnut sa, ¢i md byt trestany ,,hriech”

alebo ,,zlo¢in"* Nasvedcuje tomu ostatne aj $iroka paleta cirkevnych trestov,
ktoré st niekedy kombinované s telesnymi trestami.?

Naznaky o nieco vyspelejsej terminoldgie sa vSak nachddzaju v staroslo-
vienskom preklade Nomokdnonu, ktory, ako sa predpoklada, vznikol s men-
$im casovym odstupom od Suidneho zdkona pre lud, a takisto islo o preklad
z gréckeho jazyka. Su v iom terminy ako: vina - z viacSej casti ako dovod,
pri¢ina, v niektorych pripadoch vsak aj ako vina; trestat (kazniti); procesné
vyrazy ako obzaloba (oklevetanije), priznat sa (ispovéstv) a pod.”’

Preklad Nomokdnonu a celkovo vsetky juridika, ktoré sa nam zachovali
z neskors$ich odpisov a ich povod sa predpoklada z obdobia cyrilo-metod-
skej misie, vSak treba brat ako doklad uc¢eného prava, a nie prava riadne
aplikovaného. Vyznam tejto pravnej pamiatky je viac terminologicky. Me-
todova praca s Nomokdnonom je dokladom toho, ze sa mu podarilo pri pre-
klade z gréctiny ndjst vhodné staroslovienske ekvivalenty, ktoré boli dosta-
to¢ne zrozumitelné moravskému obyvatelstvu. Za urcitych okolnosti je teda
mozné povedat, Ze existencia tychto pojmov naznacuje aj existenciu jed-
notlivych instititov v pravnej praxi.”® Tento predpoklad viak nemoze platit
absolutne. Aj vyssie uvedeny prehlad jednotlivych pojmov totiz ukazuje, ze
mali nepochybne $irsie spektrum vyznamov a nedaju sa interpretovat vy-
lu¢ne ako pojmy pravne. Vyznamné su skor preto, Ze ukazuju moznosti,
ako sa domaci jazyk moze prispdsobit cudziemu pravu, ¢i uz ilo o pravo
byzantské (rimske) alebo kanonické. Obdobne sa mohol tento jazyk prispd-
sobit aj zapadnym vplyvom.

Nie je nijakym prekvapenim, ze jazyk nara¢nych pramenov je omnoho me-
nej pravnicky ako jazyk juridik. A to aj napriek tomu, Ze i nara¢né pramene
vytvarali klerici, ktori mohli mat zédklady pravnického vzdelania, hoci len
v oblasti kanonického prava. Mozno to pozorovat pri Fuldskych letopisoch,

24V podobnom duchu so zameranim na arpadovské pramene GABRIS 2012, s. 314-316. T. Gabris

prirovndva tito metddu riesenia konfliktov k modernej restorativne;j justicii.

25 St autori, ktori prislusné pasaze Siidneho zdkona pre lud interpretuju ako trestné pravo. Porovnaj

napr. SATURNIK, Theodor. Pfispévky k Sifeni byzantského prava u Slovanii. Praha : Ndkladem
Ceské akademie véd a uméni, 1922, s. 118-135.

26  Za obcovanie s mniSkou mala byt dvojkombinacia trestu — odrezanie nosa a patnastro¢né poka-

nie. Zakon® sudnyi ljudems. t. 6, s. 161-162.

27 Analyzu pravneho jazyka Nomokdnonu spracoval JAGER, Robert. Nomokdnon. Prdvnohistorickd

analyza a transkript. Banska Bystrica : Belianum, 2017, s. 105-106, 112-114, 124-132.

28  GABRIS, Tom4s - JAGER, Rébert. Najstarsie pravo na Slovensku? Pokus o rekonstrukciu predcy-

rilometodského normativneho systému. Bratislava : Wolters Kluwer, 2016, s. 71-75.
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rovnako sa vSak mozno pristavit pri Uhorskej kronike, ktora je znama zo za-
chovaného znenia kompozicie kronik zo 14. storocia. Pri ¢itani tohto tex-
tu vynikne niekolko zaujimavych pasazi, napriklad Aradské zhromazdenie
z obdobia panovania Bela II. Slepého (1131 — 1141). Na nnom mala podla
kronikara hlavnu tlohu kralovna Helena, ktora sa rozhodla pomstit za osle-
penie svojho manzela, krala Bela.?” Na zhromazdeni, ktoré bolo koniec kon-
cov priestorom na rie$enie konfliktov, kralovnd vzniesla obvinenie, nasledne
tam prebehlo vySetrovanie, vynesenie rozsudku a napokon aj exekucia. Ne-
$lo teda o obycajné bezpravne zabitie, pomstu, ale o pravne vyrieSenie sporu
v podmienkach 12. storocia.*

Napriek tomu, Ze sa Belova krivda riesila v dobovych normativnych ram-
coch, jazyk prislusnej casti kroniky tomu prili§ nenasvedcuje. Pachatelia su
oznaceni ich stavovskym postavenim (barones) alebo moralno-defamaénym
vyrazom neverni (prophanes), kym exekucia je vyjadrena tym, ze ich ,,lud®
(populus) ,kruto povrazdil® (crudeliter occiderunt). Na strane druhej, z po-
hladu poziadaviek, ktoré sa kladd na trestné pravo, nechyba v konani trest za
opovrhnutiahodné konanie barénov a, prinajmensom slovami autora prame-
na, je tu pritomné aj ich moralne odsudenie.

O nieco vyraznej$im terminom bliZiacim sa trestnému pravu je potom vy-
raz zlo¢inci (malefactores), ktorymi boli v Uhorskej kronike oznacent ti, kto-
ri mali oslepit Vazula, bratranca krala Stefana I. Ako je vieobecne zname,
podla riskych prameniov to mal byt uhorsky kral Stefan I., ktory mal stat
za oslepenim svojho bratranca Vazula.” Popis zaznamenany v Altaisskych le-
topisoch je vcelku vecny, bez emdcii a bez expresivnych vyrazov.’> Na druhej
strane sa v8ak pri prepise predlohy Altaisskych letopisov do predlohy Uhorskej
kroniky podarilo v¢lenit trochu pestrejsi popis, ktorého obsah v$ak nebudi

29  Chronici Hungarici compositio saeculi XIV., c. 160. In SZENTPETERY, Emericus (ed.) Scripto-
res rerum Hungaricarum tempore ducum regumque stirpis Arpadianae gestarum 1. Budapestini :
Academia litter. Hungarica atque Societate histor. Hungarica in partem impensarum venienti-
bus, 1937 s. 446-447. ,,Quo regnante regina Elena habito consilio regis et baronum fecit congre-
gationem generalem in regno iuxta Arad. Illa igitur die dicte congregationis, dum rex sedisset
super solium’ regni sui, venit regina cum filiis suis et sedit circa regem. Dixit autem ad populum
universum: ,Omnes fideles, nobiles, senes et iuvenes, divites ac pauperes, audite. Cum cuique
vestrum Deus visum dederit naturalem, volo audire, cur dominus noster rex suis oculis sit priva-
tus et quorum consilio hoc sit actum? modo mihi propalate et eos fideliter in hoc loco vindican-
tes, nobis de ipsis finem date. Ecce enim Deus regi nostro pro duobus oculis dedit quatuor. Facta
igitur hac voce irruit omnis populis super illos barones, quorum consilio rex obcecatus fuerat et
quosdam ex ipsis lignaverunt, quosdam vero detruncaverunt. Sexaginta autem et octo prophanos
ibidem crudeliter occiderunt et omnes successores eorum, tam viri quam mulieres eodem die
sunt registrati. Insuper omnis illorum possessio ecclesiis cathedralibus est divisa, et sic omnes
ville conditionales de Hungaria donationes regum nominantur.”

30 K podrobnejsiemu rozboru porovnaj LYSY, Miroslav. Panovnici, biskupi, velmozi a lud. Zhro-
mazdenia v historickom porovnani mojmirovskej Moravy a arpadovského Uhorska. In Forum
Historiae, 2019, ro¢. 13, €. 2, 5. 72-73.

31 EdmundiL. B. ab OEFELE (ed.) Annales Altahenses maiores ad a. 1041. Scriptores rerum Germa-
nicarum in usum scholarum ex Monumentis Germaniae historicis recusi. Hannoverae : Hahniani,
1891, s. 24. ,,Stephanus bonae memoriae rex (...) cum filius eius patre superstite esset mortuus,
quoniam alium non habuit filium [...]; filium fratris sui digniorem in regno, quia hoc non con-
sensit, cecavit et parvulos eiusdem exilio relegavit.”

32 Tento pramen v8ak nie je povodny, kedze Altaisské letopisy si zname az z pomerne neskorého
prepisu. Porovnaj Annales Altahenses maiores, s. V. Pribuzny pramen, Herimannova kronika, ten-
to pribeh, Zial, nezaznamenala.
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prili$ velkd doveru. Otazka nizkej doveryhodnosti pramena vsak tentoraz nie
je dolezita. Podstatné je skor to, ze Budu a Sebesa, ktorych mala za Vazulom
vyslat Stefanova manzelka Gizela, autor ozna¢il ako zlo¢incov (malefactores),
nad ktorymi uz Stefan I. pre svoj tdajny zly zdravotny stav nemohol vykonat
trest (penam), ked%e na to nemal dost sil.** Stefan teda z hladiska autora pra-
mena nie je pomstitelom, ale sudcom.

V Uhorskej kronike sa taktiez najde pojem causae criminales, a to v stvislosti
s vyrieknutim rozsudku a trestu spojenym s prelievanim krvi (pena sangui-
nis).** Pasaz sa vztahuje na krala Ladislava I. (1077 — 1095) a stoji za spomenu-
tie, Zze sa v nej nachadza textova suvislost so svitoladislavskou legendou (po-
chadzajicou zrejme zo zaciatku 13. storocia).”” Prave v tejto legende sa totiz
nachddza obraz svitého Ladislava ako panovnika, ktory bol spravodlivym sud-
com a snazil sa zmiernovat tvrdost rozsudkov.*

Ideal milosrdného panovnika nebol v Ladislavovom pripade vobec unikatom.
Nachadza sa aj medzi motivimi v Kristidnovej legende opisujucimi zboznost
kniezata Vaclava. Vaclav bol totiz iidajne radsej, ked nebol pritomny pri roz-
sudkoch trestu smrti (a iudicibus capitali). Z podobnych dévodov sa vraj staral
o nic¢enie zalarov a $ibenic.” Opit v tomto pripade nie je zaujimava vecna prav-
divost pramena, podstatné je zobrazenie idedlu krestanského a milosrdného
vladcu, ktory je ochotny odpustat vinnikom, pretoze si vzal na srdce Kristove
slova v evanjeliu: ,,Nesudte, aby ste neboli sudeni, a neodsudzujte, aby ste neboli
odstudeni.“* Ideal milosrdenstva je dolezitou ¢rtou, pretoze v dovtedajsom ar-
chaickom prave absentovalo. Milosrdenstvo zameriavalo pozornost nielen na
skutok, ale i na jeho vykondvatela.”” Nebolo preto nevyhnutné uzmierit si vyssie
sily ,,napravenim krivdy®, dolezitejsie skor bolo starat sa o dusu hriesnika.

V arpadovskych zakonoch su pomerne striktné formy noriem smerujice
k riedeniu konfliktov. Struktirou sa v mnohom podobaji na Sudny zdkon pre
lud a taktiez v nom vidno len pozvolnu tvorbu trestného prava. Napriklad
¢lanok o zabiti otroka otrokom znie nasledovne:

Ak niekoho sluha zabije sluhu iného, pan vraha nech nahradi hodnotu slu-
hu panovi zabitého, pokial moze, ale ak nemoze, sluha nech je po styridsiatich
dnoch predany a jeho cena nech sa rozdeli.*

33  Chronici Hungarici compositio saec. XIV., c. 69, s. 320-321.

34  Chronici Hungarici compositio saec. XIV,, c. 131, s. 405.

35  MARSINA, Richard. Ochranca slabych. In DVORAK, Pavel, (ed.) Legendy stredovekého Sloven-
ska. Idedly stredovekého cloveka ocami cirkevnych spisovatelov. Budmerice : Rak, 1997, s. 126.

36  Legenda S. Ladislai regis. In SZENTPETERY, Emericus (ed.) SRH, Volumen I. Budapestini : Aca-
demia Litter. Hungarica atque Societate Histor. Hungarica, 1937, s. 518-519. ,Unde rigorem ius-
titie lenitate temperans misericordie, talem se erga subditos exhibebat, ut ab eis potius amaretur,
quam timeretur.“

37  LUDVIKOVSKY, Jaroslav (ed.) Legenda Christiani. Vita et passio sancti Wenceslai et sancte Lud-
mile ave eius, c. 6. Prague : VySehrad, 2012, s. 60.

38 LUDVIKOVSKY 2012. ,Nolite iudicare, ne iudecimini, nec condempnare, ut non condempne-
mini.

39 HATTENHAUER 1998, s. 115-119.

40  Constitutiones synodi in civitate Zabolch 20 Maii 1092. In BAK, Janos M. (ed.) Online Decreta
Regni Mediaevalis Hungariae. The Laws of the Medieval Kingdom of Hungary. All Complete Mo-
nographs. 4 (ODRMH), https://digitalcommons.usu.edu/lib_mono/4. ,,Si alicuius servus servum
alterius occiderit, senior homicide medietatem servi componat seniori interfecti, si potest, sin
autem peracta una quadragesima venundetur servus et pretium dividatur.*
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Sluha, ktory sposobi smrt inému sluhovi, je sice oznaceny ako homicida, rie-
$enie nasledkom jeho konania je v§ak ukdzkovym vyrovnanim medzi dvoma
stranami vo forme nahrady skody. Napriek tomu, Ze tu doslo k vrazde, podsta-
tou ndpravy nemd byt potrestanie, ale vyplatenie hodnoty za smrt iného ¢love-
ka. Tento ¢lanok patri spomedzi zakonov sv. Stefana medzi ,,najarchaickejsie"

O krok blizsie k trestnému pravu je potom skupina dalsich ¢lankov venujui-

cich sa vrazdam. Pov§imnutiahodné je, v com su tieto ustanovenia odli$né:
Ak niekto rozvasneny hnevom a spupnostou umyselne sposobi vrazdu, mal by
vediet, Ze podla dekrétov nasej rady nech zaplati stodesat zlatych penzi, z ktorych
pétdesiat nech sa odvedie do kralovskej pokladnice, dalsich pétdesiat nech ide

pribuznym a desat nech sa vyplati sudcovi a sprostredkovatelom. Vrah nech sa
posti podla nariadeni cirkevnych zakonov.*!

Takéto ustanovenie je velmi charakteristické tym, ako sa v nom kombinuje
»sposobenie $kody“ zabitim a naslednym vyrovnanim, s pokdnim, ktoré by
malo smerovat k vnuatru vraha. Takto sa z pdvodcu skody zacina cesta k pacha-
telovi. Jeho skutok je vsak este v zmysle svetského prava skodou, v zmysle prava
cirkvi hriechom. Je preto trochu diskutabilné, ¢i sank¢ny systém arpadovskych
zakonov je vhodné povazovat za tresty.** Hladanie vyrazu pena (resp. poena)
by bolo marne; vacsi aspech by bol pri termine penitentia.* Aj v archaickom
prave tie formy sankcii, ktoré nesmerovali k nahrade skody, ale boli popravami,
boli v podstate ritudlmi na uzmierenie bohov. Odsudeny bol tak viac-menej
obetovany,* jeho rozsudok (ortiel) nemal napravit jeho, ale smeroval k naprave
protipravneho (nespravneho, ,,krivého“)* stavu. Ak sa k pdvodnej sankcii pri-
dava cirkevny trest, az tymto sa norma ,kriminalizuje, konanie narusitela sa
pozvolna meni na zlocin a narusitel sa pozvolna meni na pachatela.

Z prvej tretiny 13. storocia pochadza Varadinsky register, zachovany len z ra-
no-novovekého knizného vydania.* Okrem zapisov jednotlivych konani boli
sucastou vydania aj modlitby, pricom v jednej z nich sa nachadza napriklad
odkaz na to, ako Boh oslobodil Zuzanu z falo$ného obvinenia,”” a prianie,
nech kazdého nevinného zo zlocinu, ktory pride do Varadina, oslobodi

41  Decreta S. Stehani regis (1000 - 38) [liber primus]. In ODRMH. ,,Si quis hospitem cum benivo-

lentia accipit et nutrimentum sibi honeste inpendit, quamdiu secundum propositum nutritur,
non deserat suum nutritorem, nec ad aliquem alium suam deferat hospitalitatem.“

42 Ku kategorizicii trestov v starSom prave porovnaj TIMON, Akos von. Ungarische Verfassungs-

und Rechtsgeschichte mit Bezug auf die Rechtsentwicklung der westlichen Staaten. Berlin : Putt-
kammer und Miihlbrecht, 1904, s. 429-440. U nas sa kategdriam trestov venovali napr. SEGES,
Vladimir. Kriminalita a justicia v stredovekom Presporku. Bratislava : Maren¢in PT, 2020, s. 150-
156; GABRIS, Tom43. Mikrosonda do sankéného systému arpddovského Uhorska. In Historicky
casopis, 2008, roc. 56, €. 4, s. 601-619.

43
44
45
46

47

Napr. Constitutiones synodi in civitate Zabolch 20 Maii 1092 (=Ladislav I 1).

HATTENHAUER 1998, s. 18.

TRESTIK 1997, 5. 303.

Ritvs explorandae veritatis, quo Hungarica natio in dirimendis controuersijs ante annos trecen-
tos & quadraginta vsa est, & eius testimonia plurima, in Sacrario summi templi Varadien. reperta.
Colosuarij 1550.

KARACSONY], Joannes - BOROVSZKY, Samuel (eds.) Regestrum Varadiense examinum ferri
candentis ordine chronologico digestum, descripta effigie editionis a. 1550 illustratum. Budapest :
Hornyanszky Viktor, 1903, s. 150. ,,...Deus, qui Susannam de falso crimine liberasti...“ Ide o na-
razku na 13. kapitolu Danielovej knihy z Biblie.
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skuskou hortceho Zeleza,* zatial ¢o vinnik (reus) sa ma napravit pokanim.
Kym publikované modlitby svedcia o rozvinutejSom vplyve kanonického pra-
va v Uhorsku, samotné zaznamy vo Varadinskom registri s prili§ stru¢né na
uskuto¢nenie podrobnejsieho rozboru. Paradoxne je tak liturgicky text kom-
plexnejsi pri pomenovani konania v ramcoch trestného préava.

Vo vieobecnosti poukazuje diplomaticky material na pozvolné prenikanie ja-
zyka trestného prava do sudnej praxe. Napriklad vyraz malefactor bol v star-
$om obdobi pomerne ojedinely a neprekvapi, Ze sa v slovenskom diplomatari
vyskytuje az v roku 1235, a to navy3e v listine papeza Gregora IX.*

Prave 13. storocie znamena rozvoj pravnej terminologie v prostredi uhorskej
uradnej praxe. VSimnut sa to da aj na priklade listiny Bela IV. z roku 1246,
ktord informuje o odnati hradu Filakovo s prisluenstvom Fulkovi, synovi
Simona, z dévodu ,,spachania mnohych zlo¢inov* Listina je zaujimava tym,
ze oplyva pomerne $irokym spektrom trestnopravnej terminologie vratane
pojmov ako infidelitas, crimen laese maiestatis velmi dobre znamych v ne-
skorsom obdobi a odvoladva sa v normativhom zaklade na staru oby<aj krajiny
(regni nostri consuetudo antiqua).”

Pocas 13. storo¢ia dochadza k dolezitym impulzom na doformovanie trest-
ného prava aj inak nez len pdsobenim cirkvi. Vyraznym motorom museli
byt nové privilégia pre hosti a mestanov. Hoci o posobeni mestskych stidov
v ich prvopociatkoch sa prakticky ni¢ konkrétne nevie, privilegialne listiny
poukazuji na jeden dolezity aspekt. Napriklad trnavské privilégium z roku
1238 uvadza ako vysadu pre hosti a mestanov moznost volit si richtdra, kto-
ry bude moct rozsudzovat vSetky konania, ¢i uz pojde o spory obcianske
alebo trestné (in quacunque lite civili vel eciam criminali).”' V privilégiu pre
Svaty Kriz z roku 1246 sa zase rozliSuju spory penazné a trestné (causa pe-
cuniaria, causa criminalis), pricom v tych druhych sa ma rozsudzovat podla
uhorskych zvyklosti.”* V nitrianskom privilégiu sa potom rozliSuje medzi
penaznymi, obc¢ianskymi a trestnymi spormi.” Peknd formuldcia sa nachd-
dza v privilégiu pre Rimavskd Banu, v ktorej richtar ziskal pravomoc rozsu-
dzovat nad obyvatelmi ,vSetky spory, tak velké ako aj malé, tak trestné ako
aj obc¢ianske”.*

48 KARACSONYI - BOROVSZKY 1903. ,,...quicunque innocens de hoc crimine, vnde nunc iudi-

cium agitur, in hoc ferrum igne candens manum miserit, sanam inde atque illaesam...“

49  Pouzity bol v stvislosti s pochvalou papeza smerujucou k uhorskému krélovi Ondrejovi II. (1205

- 1235), ze zachovava ludom cirkevného stavu privilegium fori. Porovnaj MARSINA, Richard (ed.)
Codex diplomaticus et epistolaris Slovaciae (CDES) I. Bratislavae : 1971, ¢&. 450, s. 325. ,Saluti tue
convenit et honori, ut viros ecclesiasticos regni tui maxime regulares in sua iustitia tuearis, male-
fa[ctores] suos potentie tue dextera cohibendo, ut in quietis correctis pusillanimes consoleris.*

50 MARSINA, Richard (ed.) CDES II. Bratislavae : 1987, ¢. 217, s. 148. Zaujimavé je, Ze tento zavan

- na uhorské pomery - ,modernej“ terminoldgie je spojeny naopak s pouzitim ordélu v konan{
proti Fulkovi.

51
52
53
54

CDESII, ¢. 44, 5. 31.

CDES ], ¢. 219, s. 152.

CDESI, ¢. 298, s. 209.

JUCK, Lubomir (ed.) Vysady miest a mesteciek na Slovensku. Bratislava : Veda, 1984, ¢. 36, s. 50.
»Ut inter se eligendi maiorem ville, quem voluerint, habeant plenam et liberam facultatem, qui
omnes causas ipsorum, tam maiores quam minores, tam criminales quam civiles, examinandi et
dirimendi habeat potestatem.*
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Vo viacerych pripadoch sa v§ak da ndjst namiesto trestnych veci oznacenie
znacéne uzsie, a to napriklad causae sanguinis, ktoré sa vyskytuju vo viace-
rych privilegialnych listinach. Takato Specifikdcia je napriklad v tekovskom
privilégiu z roku 1240, v ktorom je formulovany protiklad medzi causa san-
guinis (rozsudzovana zupanom) a causa minuta.”> Podobne potom o causa
sanguinis hovori aj obnova privilégia vo Zvolene z roku 1243.° Rozli¢né
vecné exempcie su roztrisené po privilégiach 13. storocia. Vyplyvalo z nich,
ze richtari jednotlivych komunit mohli slobodne sudit vSetky spory (omnes
causa) s urcitymi vynimkami.”

Je zrejmé, Ze impulzom na rozliovanie trestnych a obcianskych veci sa
mohla stat prave otdzka procesnej prislusnosti. V 13. storo¢i sa totiz pravny
partikularizmus rozvinul v Uhorsku do tej miery, Ze zacalo byt vyznamné
rozli$enie, ktory spor nielen z osobnej, ale aj z vecnej stranky ma byt pre-
rokovany pred ktorym konkrétnym sudom. Pod vplyvom prilevu novych
obyvatelov zo zapadu prichddzalo nielen nové pravo, ale spolu s nim aj tlak
na vacsiu rozmanitost v prave a zmysel pre jeho Struktirovanost. Ta ne-
viedla este k rozdeleniu procesnych pravidiel (k rozdeleniu medzi trestnym
a obc¢ianskym konanim v stredoveku nedochadza), za¢ina sa vSak uvazovat
nad tym, ze Struktura prava nie je zavisla len od subjektov, ale aj od vecnych,
obsahovych hladisk.

Tymito vecnymi hladiskami, vyznamnymi pre dotvorenie trestného prava
vo vrcholnom stredoveku, su tieto znaky: skutok rieSeny ako causa crimi-
nalis sa vinima ako hriech, jeho odstdenie je vecou komunity, od ktorej sa
ocakava moralne odstudenie; tento aspekt je zvyrazneny verejnym vykona-
vanim trestov;*® rieSenie ma nejakym sposobom smerovat k previnilcovi,
nie v$ak nutne na jeho napravu a ,zaradenie do spoloc¢nosti®, jeho pokanie
ma ochranit jeho dusu;* na zaciatku tohto procesu je najskor rozvoj proces-
nych pravidiel a aZ v neskorSom obdobi sa priddva hmotné pravo, stelesnené
neskorsimi zbierkami mestského prava; a vyraznym akceleratorom vytvore-
nia kategdrie causa criminalia je okrem cirkvi aj prenikajuce mestské pravo.

Tak ako velké mnozstvo inych vyskumnych otazok spojenych s obdobim
do 13. storocia ani tdato $tudia pre absenciu pramenov nemdze vycerpava-
juco a uplne presvedcivo vysvetlit rozdiel v povahe prava medzi véasnym
a vrcholnym stredovekom na jednej strane a rozvinutym trestnym pravom
neskorsieho obdobia na druhej strane. Ak o existencii a povahe trestné-
ho prava v neskorom stredoveku neexistuje pochybnost, véasny a vrcholny

55 CDESIL¢. 79, s. 56.
56 ~ CDESII, ¢. 139, s. 94. Tu je v8ak rozdiel ten, Ze v porovnani s Tekovom nad obyvatelmi mesta

nema Zupan sudnu pravomoc.

57  Podrobnejsie rozobrala jednotlivé priklady LYSA, Zofia. Bratislava na ceste k privilégiu 1291.

Studie k dejindm Bratislavy v 13. storo¢f. Bratislava : Historicky tstav SAV, 2014, s. 170, pozn. &.
805.

58  Naproti tomu je ob¢iansky spor viac vecou sporovych stran.
59  V neskorom stredoveku to uz vidno na niektorych prikladoch v tavernickom prave skiimanie

motivu trestného ¢inu. Typickym prikladom je moZznost omilostenia hladného zlodeja chleba,
kym u ,,profesionalneho” zZlodeja mé byt vykonany telesny trest. MERTANOVA, Stefénia (ed.) Ius
tavernicale II 48. Bratislava : Veda, 1985, s. 193.
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stredovek nuti povahu trestajucich noriem vnimat prave cez kontext odlis-
ného ucelu noriem, bez ohladu na to, ¢i tieto normy pochddzali z obyc¢aji
alebo z kanonow.
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Abstract

FEDORCAKOVA, Maria. Honour Disputes, Rituals of Violence and Conflicts in
Medieval Bardejov.

Research on crime, conflicts and violence in urban milieu usually focuses on au-
thority and the competencies of town judicial courts, as well as preserved legal
sources detailing norms and privileges. From another perspective, an analysis
of judicial practice sources offers insight into the role of conflicts and violence
in everyday life, and reveals strategies that authorities used to deal with them.
This paper makes use of both approaches in order to study various aspects of
crime and the attitudes and strategies of parties involved in conflicts. Honour
and dishonour became a subject of interest for men in letters in the late me-
dieval town of Bardejov. The author explores the phenomenon of dishonour
focusing on town citizens, members of the guilds and clerics in the town parish.
Some form of slander would usually start a conflict and as it escalated, various
kinds of threats, insults, gestures and even assault might follow, finally resulting
in an act of violence. Preserved “threatening letters” confirm that in some phase
of conflicts, one party used the written form to issue a warning and state their
intention to cause harm. Examples of such letters and their role in conflicts be-
tween the town of Bardejov and outlaw groups who operated at the northern
border of the Hungarian kingdom will attempt to elucidate strategies by the
town authorities employed to protect its inhabitants.

yskum celého komplexu otdzok, suvisiacich s kriminali-

tou, nasilim, konfliktmi a ich rieSenim v meste, mimo mesta
a prostrednictvom sidnej prdvomoci mestskych organov je pre ob-
dobie stredoveku odkazany na heterogénny subor pramenov, ktoré
su torzovité a malokedy zachytavaju uvedené javy v ich komplex-
nosti. Z tohto dévodu sa v slovenskej historiografii vac¢sina $tudii
a syntetickych prac o kriminalite v mestskom prostredi zameriava
na obdobie raného novoveku,' z ktorého sa zachovali zaznamy zo
sudnych pojednavani, knihy rozsudkov a sudne spisy, pricom obraz
o kriminalite v danom obdobi je formovany najmd obsahovou
naplnou a charakterom tychto pramenov.> Takto na obraz zlo¢inu

1 Napriklad: SZEGHYOVA, Blanka. Prispevok k dejiném mestského stidnictva. (Mest-
ska stidna kniha Bardejova 1559 - 1649.) In Slovenskd archivistika, 2003, ro¢. 38, ¢.
1, s. 46-60; DUCHONOVA, Diana - DUCHON, Michal. Zlo¢in v meste. Kriminalita
a kazdodennost' v ranonovovekom Pezinku. Bratislava : Pro Historia; Historicky ustav
SAV, 2014, s. 77-159; PAPAC, Richard. Malefitz. Ako sa stdilo a trestalo v Kosiciach
v 16. storo¢i. Kosice : Dana Kugnirova — HistoricKE, 2019; HAAS KIANICKA, Da-
niel. Kremnica v ranom novoveku. Stidie k dejindm kultiry a kazdodenného Zivota
v 16. - 18. storoci. Budmerice : RAK, 2020, s. 325-422.

2 O limitoch pramenov k dejinam kriminality na prelome stredoveku a novoveku :
SZEGHYOVA, Blanka. Stidnictvo a stidna prax v mestdch Pentapolitany v 16. storo¢i.
Bratislava : VEDA, 2016, s. 25-28.
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a trestu v meste nazerame najma optikou ¢innosti mestskych organov a mest-
skych noriem. Samozrejme, v mestskom prostredi mali privilégia a zbierky
mestského préva svoj vyznam a mestania si udrziavali povedomie o uplatiio-
vani individudlnych a kolektivnych prav, z ktorych mnohé sa napokon nety-
kali len mestanov, ale vSetkych obyvatelov mesta; to prvé sa niekedy v listi-
néach explicitne uvadza ako ,,ius suum®’ to druhé sa objavuje najma v roznych
potvrdeniach mestskych kolektivnych vysad tykajicich sa sudnej a spravne;j
autonomie. Jednym z ddévodov potvrdzovania vysad bola aj skuto¢nost, Ze sa
¢asto porusovali.* Narativ mestskych privilégii narazal na realitu konfliktov
vznikajucich pre zaberanie majetkov,” krddeze,® ¢i ndsilné spory o platenie
myta.” Badatelska skepsa moze nastat v dosledku cisto pravno-historického
pohladu, ktory zdéraznuje tzku vazbu medzi realitou a normou a v otazke
mestskych pravnych zbierok a ich implementacie do sudnej praxe, pretoze
vieme, ze mesta preberali, alebo kompilovali pravne zbierky aj s ustanovenia-
mi, ktorymi sa neriadili.* V Bardejove v obdobi stredoveku absentuje $pecia-

3 V spore richtara a rady mesta Bardejov voci senatorovi Janovi Czauserovi zaznelo obvinenie
z toho, Ze sa doty¢ny previnil vo¢i zdkonom a $tattitom mesta, tym, Ze sa najprv odvolal pred ta-
vernika a neuplatnil si svoje prdvo v meste. Statny archiv v Presove, pracovisko Archiv Bardejov
(SA PO, AB), Bardejov, fond (f.) Magistrat mesta Bardejov, sign. 180.

4  Vysadu stdnej pravomoci mestského richtdra nad mestskym obyvatelstvom, alebo uplatiiovanie
pravomoci tzv. vys$ieho sudnictva nad ostatnymi skupinami obyvatelstva na roznych,
vymedzenych teritéridch v pripade Bardejova opakovane potvrdzuju listiny a mandaty
panovnikov alebo krajinskych hodnostédrov. Napriklad: SA PO, AB, f. Magistrat mesta Bardejov,
sign. 172, sign. 711, sign. 1730.

5 Velka ¢ast konfliktov mesta Bardejov sa v sledovanom obdobi tykala susedskych sporov s maji-
telmi panstiev v okoli mesta. I$lo najmi o panstvo Makovica, ktorého majitelia/hradni kastelani
mali s Bardejovéanmi dlht histériu sporov a nasilnych konfliktov. HUDACEK, Pavol. Komuni-
kécia mesta Bardejov s majitefmi makovického hradného panstva. In LUKACKA, Jén — STEFA-
NIK, Martin (eds.) Stredoveké mesto ako miesto stretnuti a komunikdcie. Bratislava : Historicky
ustav SAV, 2010, s. 249-265.

6  Kradeze boli v meste velmi ¢asté. Je pravdepodobné, Ze v pramenoch st zachytené len zédvaznej-
$ie pripady (kradeze cennych veci, koni, alebo dobytka, ¢i spojené s lipeznymi prepadnutiami).
Napriklad: SA PO, AB, f. Magistrat mesta Bardejov, sign. 521.

7 Napriklad v roku 1425 boli bardejovski obchodnici sucastou nasilného konfliktu pre platenie
myta v Tuléiku. SA PO, AB, f. Magistrat mesta Bardejov, sign. 137, sign. 148.

8  MAGDOSKO, Drahoslav. K pévodu pravidiel pre kosickti mestskti radu z roku 1404. In DOME-
NOVA, Marcela - MAGDOSKO, Drahoslav (eds.) Pozndvanie dejin Slovenska. Pramene, metddy
a poznatky. Presov; Kosice : Universum - EU, 2015, s. 240-242. Ku kompila¢nému charakteru
zbierok mestského prava: SVECOVA, Adriana. Die Stadtrechtsbiicher in der mittelalterlichen
Slowakei und Ungarn als Beispiel des Eigenen Selbstbewusstseins im Rahmen der europdischen
Rechtskultur. In Krakowskie Studia z Historii Pa#istwa i Prawa, 2016, ro¢. 9, ¢. 3, s. 333. V bar-
dejovskom prostredi sa z obdobia stredoveku zachovali pravne zbierky: Summa legum civilium
Raimundi, so zapismi od konca 15. storoc¢ia do 30. rokov 16. storo¢ia. REBRO, Karol. Summa
legum Raimundi v mestskom préve na Slovensku. In Zbornik FF UK - Historica, 1964, ro¢. 15,
s. 159; a Articuli pro consulibus, prepis ko$ického pravneho dokumentu z roku 1404 uréeného
pre mestskych hodnostarov s ustanoveniami o sidnej praxi. M. Tischlerova ho datuje pred rok
1429, P. Benka ho kladie do suvislosti s demograficko-spolo¢enskymi zmenami v meste v 90.
rokoch 15. storocia. Je pravdepodobné, Ze tato pravna prirucka bola zndma v bardejovskom pro-
stredi e$te pred rokom 1427, nakolko v spore mesta so sendtorom Janom Czauserom sa jedno
z obvineni tykalo ml¢anlivosti o veciach prerokovavanych pred mestskou radou. Ide o normu,
ktord bola veobecne zndma a ktort akcentuje aj spomenuty pravny dokument. TISCHLEROVA,
Maria - TISCHLER, Pavol. Stredoveka nemecka piesen z Bardejova a jej autorstvo s niekolkymi
poznamkami k stredovekému mestu. In Zbornik FF UK - Historica, 2002, ro¢. 45, s. 214; BENKA,
Peter. Mesto a jazyk: Bardejov v ranom novoveku (Monumenta Linguae Slovacae, vol. 2). Bratislava
: Univerzita Komenského, 2019, s. 71-72; FEDORCAKOVA, Maria. Civitas nostra Bardfa vocata:
Sprdva mesta Bardejov v stredoveku (1320 - 1526). Ko$ice : Bessarion, 2021, s. 41.
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lizovand kniha trestného stdnictva.’ Doterajsie poznatky naznacuju, ze v Bar-
dejove sa takdto kniha v stredoveku ani neviedla a v novoveku bol tento typ
mestskej knihy zavedeny do praxe viacerych miest takmer sicasne."” Nezna-
mena to vak, ze badanie o kriminalite a sidnictve nie je mozné, iba sa presiva
tazisko pozornosti na iné typy pramenov, ktoré viac vypovedaji o kriminalite
vo vSednom zivote. Aj tu v§ak dochddza k skresleniam pri interpretacii ulohy
nasilia, konfliktov, drastickych trestov, ublizeni na zdravi a Zivote, ' a delik-
tov v prostredi istych socidlnych skupin, alebo etnickych mensin."? Vyskum
kriminality z pohladu mestskych sidnych autorit ma svoje zasadné limity - je
zrejmé, Ze nie kazdy zlocin sa dostal pred sud a bol potrestany, a nie je zname
ani to, aky bol pomer medzi spachanymi zlo¢inmi a tymi, ktoré boli riesené

9 Zachované knihy mestského stidnictva sa zaoberaji najmi civilnymi spormi a vyhlaseniami
mestanov. SA PO, AB, f. Magistrat mesta Bardejov, sign. 2, sign. 3, sign. 4, sign. 5 a sign. 431.
Vynimku predstavuju registre pokut (Penarum proventuum dominorum, sign. 3565, sign. 4104,
Registrum ad iudicationum penarum et aliorum proventuum, sign. 4737, Registrum ad iudica-
tionum penarum aliorumque proventuum, sign. 4317, Registrum super penis et proventibus, s.
3642, sign. 2875 a Protocollum iudiciale concivilitatis et penalitatum z rokov 1432 - 1447), ktoré
zaznamenavaju mensie delikty me$tanov, najma urazky na cti. V niektorych mestach sa zachoval
zmie$any charakter zaznamov z ¢innosti mestského sudu - napr. najstarsia kniha mestského
sudnictva PreSova z rokov 1424 - 1509 obsahuje popri zaznamoch civilného studnictva aj
zdznamy kriminalnych deliktov. SZEGHYOVA, Blanka. Prispevok k dejindm mestského stidnic-
tva. (Mestska sudna kniha PreSova 1555 - 1560). In Slovenskd archivistika, 1998, ro¢. 33, &. 1, s.
60; MARHEFKOVA, Kamila. Najstarsia mestskd kniha Pre$ova (1424 - 1509) diplomaticko-ob-
sahova analyza. In KUSNIR, Jozef (ed.) Nové obzory 33 : Presov v priestore a case. Presov : Krajské
muzeum v Preove, 2017, s. 77-78. V Kosiciach sa z obdobia stredoveku zachovali dve stidne
knihy - star$ia Acta iudiciaria civitatis Cassoviensis z rokov 1393 — 1405 a mladsia kniha z rokov
1489 - 1528; MAGDOSKO, Drahoslav. Samosprdva mesta Kosice v stredoveku. Kogice : Univerzi-
ta Pavla Jozefa Saférika v Kosiciach, 2017, s. 14; HALAGA, R. Ondrej (ed.) Acta iudiciaria civita-
tis Cassoviensis 1393 - 1405. Das dlteste Kaschauer Stadtbuch. Miinchen : R. Oldenbourg Verlag,
1994. Stredoveké sudne knihy civilného a trestného sudnictva sa zachovali z Bratislavy, Banskej
Stiavnice, Zvolena a dalich miest; STEFANIK, Martin. Majetkové kriminalita v stredovekej
Bratislave podla prvej knihy mestského stdnictva. In SOKOLOVSKY, Leon (ed.) Kriminalita,
bezpecnost a siidnictvo v minulosti miest a obci na Slovensku. Bratislava : Univerzita Komenského,
2007, s. 36-37; RAGAC, Radoslav. Civilnopravne zdznamy v mestskych knihach ako pramen
k dejindm sudnictva v stredovekom Zvolene. In SOKOLOVSKY, Leon (ed.) Kriminalita, bezpec-
nost a sudnictvo v minulosti miest a obci na Slovensku. Bratislava : Univerzita Komenského, 2007,
s. 68; CSUKOVITS, Eniké. Zlo¢in a trest v stredovekej mestskej praxi. Trestné pripady bansko-
Stiavnickej mestskej knihy zo 14. - 15. storo¢ia. In CSUKOVITS Eniké - LENGYELOVA, Tiinde
(eds.) Z Bardejova do Presporku. Spolocnost, siidnictvo a vzdelanost v mestdch v 13. - 17. storo(i.
Presov; Bratislava : Pre$ovskd univerzita v Presove, Filozofickd fakulta; Historicky ustav SAV,
2005, s. 134-135.

10  Novoveké $pecializované knihy trestného sudnictva v chronologickom poradi: Levo¢a od roku
1550, Presov od roku 1555, Kosice od roku 1556 a Bardejov od roku 1559. SZEGHYOVA 2016,
s. 28.

11 CLASSEN, Albrecht - SCARBOROUGH, Connie. Introduction. Crime, Transgression and
Deviancy: Behaviors that Defines Us All. In CLASSEN, Albrecht - SCARBOROUGH, Connie
(eds.) Crime and Punishment in the Middle Ages and Early Modern Age: Mental — Historical In-
vestigations of Basic Human Problems and Social Responses. Berlin; Boston : De Gruyter, 2012,
s. 1-5. Autori upozornuji na tendencie vnimat sticasnost ako civilizovanej$iu a menej nasilnu
v porovnani so stredovekom. Otazke, do akej miery bol stredovek nasilny, sa venuje: BUTLER,
M. Sara. Violence and Murder in Europe. In GORDON, S. Matthew - KAEUPER, W. Richard -
ZURNDOREFER, Harriet (eds.) The Cambridge World History of Violence. Cambridge : Cambrid-
ge University Press, 2020, s. 330-346. Dostupné na internete: https://www.cambridge.org/core/
books/cambridge-world-history-of-violence/violence-and-murder-in-europe/E1FFC7F84D-
135C5AD5B1A9F6AS519F27A.

12V Bardejove vystupuji v sledovanom obdobi do popredia zmienky o predstaviteloch etnickej
mens$iny Rusinov (Valachov), ktori boli ¢asto aktérmi kriminalnych ¢inov (najmé kradezi dobyt-
ka a koni), pri¢om uz len prislusnost k tejto mensine evokovala v sa¢asnikoch podozrenie z kri-
mindlneho sprévania. FEDORCAKOVA, Méria. ,Vy zly a nespravedlivy lvde Bardiowci®. Mesto
Bardejov v boji proti zbojnikom v 15. storo¢i. In Theatrum historiae, 2015, ro¢. 10, ¢. 16, s. 32.
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sudnou cestou.” V pramenoch je dolozeny institat zmierovacieho kona-
nia a tiez ista benevolencia mestskych sidnych organov pri stihani aj tych
najtazdich zlo¢inov.'* Absenciu sudnej knihy trestného studnictva do istej
miery nahradzaju $pecifické typy pramenov, medzi ktoré patria zoznamy
mien proskribovanych oséb - zloc¢incov, ktori sa dopustali kriminalnych
deliktov. Ich posobenie bolo najviac rozsirené v ¢ase anarchie a oslabenia
centrélnej moci (napr. pocas bratrickych vojen).'* Ucel tychto zoznamov
sa da vnimat v uzkej spojitosti s okolnostami, pri ktorych vznikli, teda s vy-
sluchmi a mucenim chytenych zloc¢incov, ktori prezradili mena ostatnych
¢lenov zbojnickych skupin.'® Skuto¢nost, Ze mame doc¢inenia s ¢istopismi,
vsak poukazuje na to, ze tieto informdcie boli dalej preposielané okolitym
mestam a slazili na vzdjomnu koordindciu opatreni proti pésobeniu ak-
térov tohto socidlneho javu. Plnili aj ulohu zoznamov proskribovanych
a hladanych osob, ktorych mend mohli byt v mestskych komunitach ve-
rejne vyhlasované a ich pripadné chytenie a zabitie bolo beztrestné, do-
konca bolo povinnostou spravnych organov takéto osoby zatknut, uvéaznit
a adekvatne potrestat.!’

Zo zachovanych stredovekych pramenov tykajicich sa Bardejova a jeho
okolia som vybrala listiny réoznych vydavatelov — panovnika, krajinskych
hodnostarov, richtara a mestskej rady v sudnych zalezitostiach mestanov
a uradnu aj sutkromnu koreSpondenciu. Ide o pramene, ktoré neodkry-
vaju len pravny rozmer témy kriminality a stidnictva, ale umoznuju po-
zorovat aj mikrohistorické detaily tykajuce sa stratégii rieSenia konfliktov
a tym upriamuju pohlad na miesto kriminality v kazdodennom Zivote.
KedZe z preskimanych pramenov vystupuje ako dominantna otazka cti
a jej narusenia v mestskom prostredi, v §tudii sa zaoberam vyznamom cti
a deliktom proti cti v prostredi neskorostredovekého mesta. Narusenie cti
mohlo byt sucastou $irSej $kaly verbalnych a fyzickych prejavov v ramci
prebiehajuceho konfliktu, preto budem svoju pozornost venovat aj konflik-
tom medzi mestom a roznymi aktérmi a stratégiam ich riesenia.

13 JUDAS, Kristina. Scopes and limits of interpretation of magistrate s attitude to violent crimes:

examples from late medieval Gradec judicial records (1450 - 1480). In JOVANOVIC, Kosana -
MILJAN, Suzana (eds.) Papers and proceedings of the third medieval workshop in Rijeka. Rijeka :
Faculty of humanities and social sciences, University of Rijeka, 2018, s. 133.

14 JORDANKOVA, Hana - SULITKOVA, Ludmila. K otizkam kriminalizace a marginalizace

méstského obyvatelstva pfedbélohorské doby — na prikladu krdlovského mésta Brna. In BU-
ZEK, Viclav - KRAL, Pavel (eds.) Spolecnost v zemich habsburské monarchie a jeji obraz v pra-
menech (1526 - 1740). Ceské Budéjovice : Jihoceskd univerzita v Ceskych Budéjovicich, 2006,
s. 603.

15 FEDORCAKOVA 2015, s. 25-39.
16 FEDORCAKOVA 2021, s. 45.
17 MAREK, Milos. Zlo¢innost v stredoveku (podla svedectva proskrip¢nych listin). In Studia Histo-

rica Tyrnaviensia, 2011, ro¢. 13, s. 129. V Krakove sa viedla samostatnd kniha proskribovanych
obyvatelov. RADOMSKI, T., Maciej. Ipsa civitas habundat furibus... Przestepcy i przestepczo$é w
péznosredniowiecznym Krakowie. In BARTOSZEWICZ, Agnieszka (ed.) Coram iudicio. Studia
z dziejow kultury prawnej w miastach péznosredniowiecznej Polski. Warszawa : Wydawnictwo
DiG, 2012, s. 12-13.
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Niekolko poznamok k stredovekému mestskému sudnictvu
v Bardejove

Autorita a kompetencie, ktoré boli mestskym organom v ramci sudnictva zve-
rené, reflektuju autoritu a moc panovnika a zaroven vyjadruja velka mieru
autondmie a slobody, ktorou disponovali v stredoveku mestské komunity.

V obdobi dedi¢ného richtarstva v Bardejove (1320 - 1376) su studne
kompetencie dedi¢ného richtara (resp. mestského sudu na cele s dedi¢nym
richtarom) vymedzené troma listinami - loka¢nou listinou z roku 1320,
potvrdenim prava tzv. vyssieho stdnictva z roku 1365" a listinou kralovnej
Alzbety Piastovskej z roku 1374.*° Drahoslav Magdosko vo svojej $tudii
upozornil na to, Ze posobenie dedi¢nych richtarov v uhorskych mestach ne-
znamenalo niz$iu mieru ,,plnopravnosti“ ani uzivania mestskych slobod ako
v pripade miest s volenou samospravou.! V inych oblastiach Eur6py (napr.
geograficky blizke Malopolsko) boli lokacie a nasledné posobenie Soltysov
v mestskej sprave pomerne rozsirené.”? Soltys bol v stidnej a administra-
tivnej praxi tychto miest a mesteciek sudcom tak v civilnopravnych, ako aj
v trestnych zaleZitostiach, o ¢om svedcia aj nazvy niektorych zachovanych
mestskych knih.* Zo sudnej praxe $oltysa pochddzali nazvy zasadnuti jeho
sudu ako iudicium bannitum, iudicium magnum, ktoré oznacovali vyro¢né
sudy, ako aj pravidelné zasadnutia sudu iudicium particulare, iudicium par-
vum, alebo sudne zasadnutia zvolané v pripade naliehavej potreby nazyva-
né iudicium necessarium.** Hoci sa v Bardejove nezachovali zdznamy sudnej

18  V listine z roku 1320 dostal lokator Vavrinec a jeho néstupcovia pravomoc sudit najtazsie delikty

(menovite kradez, podpalaéstvo, vrazdu) a vynasat rozsudok smrti - ilo teda o vysadu tzv. vys-
$ieho stdnictva. JUCK, Lubomir (ed.) Vysady miest a mesteciek na Slovensku 1. (1238 - 1350).
Bratislava : Veda, 1984, s. 94; RABIK, Vladimir. Villam locare et congregare. Loka¢né listiny
sidlisk na vychodnom Slovensku v stredoveku. In DOMENOVA, Marcela - MAGDOSKO, Dra-
hoslav (eds.) Pozndvanie dejin Slovenska. Pramene, metody a poznatky. Pre$ov; Kosice : Univer-
sum - EU, 2015, 5. 145; SOKOLOVSKY, Leon. Sprdva stredovekej dediny na Slovensku. Bratislava :
Academic Electronic Press, 2002, s. 70.

19  Listina z roku 1365 iba vymenovéva delikventov a tresty, ktoré im moze mestsky sud vymerat.

Novou je zmienka, Ze vysadou vy$sieho sidnictva disponuje dedi¢ny richtdr, prisazni a mesta-
nia. SA PO, AB, f. Magistrat mesta Bardejov, sign. 19. D. Magdosko vidi zmysel udelenia tohto
privilégia v tom, Ze mestské organy mohli postihovat pachatelov verejnych trestnych ¢inov, alebo
proskribované osoby, ¢im sa ich posobnost rozsirovala aj na obyvatelstvo mimo mesto. MAG-
DOSKO, Drahoslav. Mestsky status, sidnictvo a pravo meca. Niekolko pozndmok k vyvoju $aris-
skych kralovskych miest v 14. storo¢i. In Mesto a dejiny, 2018, ro¢. 7, s. 56-57.

20 'V tejto listine nariaduje kralovna vSetkym organom Polského a Uhorského kralovstva, aby sa

neopovazili sudit bardejovskych mestanov, ani im zabavovat majetok kvoli pre¢inom, ktoré sa
stali na majetkoch patriacich pod stidnu jurisdikciu tychto organov. Stidne spory s bardejovskymi
mestanmi sa mali rieit pred richtdrom a mestskou radou Bardejova. Je pozoruhodné, Ze v listine
sa uz nespomina advocatus, ale iudex et iurati, terminy, ktoré st charakteristické pre volent mest-
sku samospravu a to dva roky pred formdlnym odstranenim dedi¢ného richtarstva v Bardejove.
SA PO, AB, f. Magistrat mesta Bardejov, sign. 23.

21  MAGDOSKO 2018, . 53.
22 MAGDOSKO 2018, s. 53-54; BARTOSZEWICZ, Agnieszka. Urban Literacy in Late Medieval

Poland. Turnhout : Brepols, 2017, s. 23-42.

23 Registrum domini advocati Cracoviensis 1442 - 1443. RADOMSKI 2012, s. 13. Systém spravy

a stdnictva sa v jednotlivych mestdch a mesteckach Polského kralovstva lisil a odliSoval sa aj
od uhorskych pomerov. V mensich lokalitaich predstavoval sudny tribunal Soltys s dvoma,
alebo troma prisaznymi, vo vac¢sich mestach sa sudne kompetencie delili medzi $oltysa a jeho
sudny tribundl a mestsku radu. Tomu zodpovedal aj systém vedenia mestskych sidnych knth
a registrov. V Krakove sa ako odvolacia siidna in$tancia uplatiiovala funkcia polkoraba. BAR-
TOSZEWICZ 2017, s. 131-133; RADOMSKI 2012, s. 19.

24 BARTOSZEWICZ 2017, s. 120.
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a administrativnej ¢innosti dedi¢ného richtara,” tieto terminy v sudnej ter-
minoldgii pretrvali a oznacovali zasadnutia mestského sudu v stredoveku
a ranom novoveku.*

V jedinom zachovanom dokumente, ktory podrobnejsie opisuje okolnosti
zaniku dedi¢ného richtdrstva v Bardejove, sa ako dévody uvadzaju delikty
spachané tymi, ktori mali v meste vysluhovat pravo a spravodlivost. Fami-
liari a pribuzni $oltysa Konrada, ktorych ustanovil namiesto seba, sa, podla
dobového pisatela, stali pri¢inou odstrdnenia tejto instittcie, pretoze ,,tazko
spravovali mestskych obyvatelov“?” Medzi delikty, ktoré poburili mestska
obec, patrili nelegalne praktiky pri vybere sidnych pokut (birsagium), nasilie
voci pivovarnikovi, ktorého nechali v zime stat na pranieri, kym nezomrel, aj
znasilnenie Zien a panien.?® Problémom uvedeného dokumentu je jeho povod
a datovanie. KedZe sa v niektorych podstatnych detailoch rozchadza s listinou
krala Pudovita I. Velkého z roku 1376, v ktorej sa uvadzaju dolezité informa-
cie o konci dedi¢ného richtarstva v Bardejove, da sa predpokladat, ze vznikol
neskor, mozno az na zaciatku 15. storocia, pricom predlohou mohol byt star-
81 kronikarsky zaznam alebo tstne podanie.” Pri datovani moze byt dolezita
zmienka o pranieri (mediastinum), o ktorom doteraz nemame zo stredove-
kych dejin Bardejova takmer Ziadne informdcie. Ojedinely zdznam sa nachd-
dza v mestskej uctovnej knihe z konca stredoveku.”

Odvolanie sa na zvyklosti a prax miest Kosic a Budina v listine z roku 1376 sig-
nalizovalo $ir$iu zmenu v sidnictve a administrative.’ V Kosiciach vystupuje
richtar spolu s ¢lenmi mestskej rady ako najvyssi a jediny sudny organ mesta
uz od najstar$ich zmienok o sudnej ¢innosti.’** Tento model prevzal Bardejov
a riadil sa nim pocas celého stredoveku. Z doterajsieho vyskumu mestského
sudnictva vyplyva, Ze to, o sa v pripade mestského sudu poklada za stéle a ne-
menné - predsednictvo richtara a vymedzené kompetencie jeho jednotlivych
¢lenov, sa v praxi ukazuje ako omnoho zlozitejsie. Do sidnej praxe vstupuje je-
den z prisaznych (¢len mestskej rady), zastupujuci richtara ako pro tunc iudex,
pri¢om dovody zastupovania richtéra v jeho sudcovskej funkcii a rozsah kom-
petencii, ako aj konkrétne pripady rie$ené pred mestskym sudom predstavuju

25 O bardejovskych dedi¢nych richtaroch sa zachovali len ojedinelé zmienky v privilegidlnych listi-

nach. Na aktualnej trovni vyskumu nie st zname ich majetkové pomery, ani rodové vizby.
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FEDORCAKOVA 2021, 5. 50-51.

SA PO, AB, f. Magistrat mesta Bardejov, sign. 36. FEDORCAKOVA 2021, s. 32-34.

»Taliter si quis remansit in birsagio et non habebat eis promptam dare pecuniam, carnes de do-
mibus receperunt pro birsagio. Et si carnes non invenerunt extunc compulerunt jurare pro oma-
gio. Item quadam vite quidam braxator nolens eis braxare verba quaedam protulit viceadvocatis
contraria, eumdem braxatorem captivarunt tempore iemali locaverunt et in eodem stare permi-
serunt quousque morietur. Postremo honestas mulieres et virgines violenter dehonestaverunt et
defloraverunt, quas molestias nostri seniores ulterius pati non potuerunt...“ SA PO, AB, f. Magis-
trat mesta Bardejov, s. 36.

FEDORCAKOVA 2021, s. 34.

V roku 1518 uzavrelo mesto dohodu o vystavbe praniera s majstrom kamendrom Tomd$om.
Této zmienka nevylucuje existenciu starsieho (dreveného) praniera. SA PO, AB, f. Magistrat
mesta Bardejov, sign. 1700, fol. 269r.

Listina panovnika Ludovita I. Velkého, ktorou ustanovil v Bardejove volenu samospravu podla
vzoru Kosic a Budina. Bardejov bol pripojeny k spolo¢enstvu tychto krélovskych miest. SA PO,
AB, f. Magistrat mesta Bardejov, sign. 27.

MAGDOSKO 2017, 5. 77-78.
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vyzvu pre dalsi vyskum.* To isté mozno povedat o sudnych kompetencidch
mestského sudu vo vztahu k $lachticom, klerikom, vojakom ¢i deliktom mes-
tanov spachanych na cudzom tzemi.

Spory o cest

Z preskimanych pramenov vystupuje do popredia téma cti, jej narusenia
a obrany. Doterajsie vyskumy definuju est v stredovekej a ranonovovekej spo-
lo¢nosti ako vonkaj$i a vnutorny imperativ, systém vztahov v ramci urcitého
spolocenstva,’ hodnotu jednotlivca, ktort bolo potrebné strazit a chranit pred
znevazenim,* bez ohladu na jeho socialny status,* v skratke to, ¢o reprezen-
tuje socidlny kapitdl jednotlivca.”” Okrem individudlnej cti spojenej so sta-
vovskou prislusnostou ¢loveka existovalo vnimanie kolektivnej cti v prostredi
$lachtickych rodov, stavov, cechov a cirkevnych Struktar.®® Tieto spolocenstva
formulovali vlastny sibor pravidiel a noriem, ktoré jednotlivec musel dodr-
ziavat. Problémom vyskumu cti je to, Ze ide o fluidnu a tazko uchopitelna ka-
tegdriu, ¢o vystihuje prirovnanie G. Schwerhoffa k ,,lochneskej prisere, ktoru
je Casto vidiet, ale nikdy nebola chytena“* Narusenie cti, urdzky alebo strata
cti zasahovali do integrity jednotlivcov a spolocenstiev tak zdsadne, ze ti boli
povinni sa branit, ziskat ju naspét a ocistit svoje meno. Rézne spdsoby riesenia
deliktov proti cti nasli svoj odraz aj v trestnopravnej rovine.*

V tradnej kore$pondencii, listinach ¢i registroch pokut z 15. storocia su
delikty proti cti a snahy o jej navratenie pomerne casté. Boj o ¢est a dobré
meno sa z oblasti orality a symbolickej komunikacie presunul aj do oblasti
mestskej pragmatickej pisomnej kultdry. Ziadosti a staznosti, adresované rich-
tarovi a mestskej rade, nesledovali len povinnost o¢istit ¢est a meno jednotlivca
sudnou cestou, ale aj prostrednictvom pisomného svedectva o bezihonnosti.
Odkryvaju sa tak rozne odtiene vnimania cti a jej narusenia v prostredi mesta
a jeho ,,subkultur® - ¢i uz ide o cechy, klastorni komunitu alebo farsky klérus.

Jeden z pripadov nactiutrhania opisala rada mesta Sabinov v liste adreso-
vanom mestskej rade Bardejova v roku 1434.*' Pred mestsky magistrat sa

33 K funkcii a kompetencidm v pripade pro tunc iudex a viceiudex: FEDORCAKOVA 2021, s. 62-63.
34  NOVOTNY, Robert. Cest a urozenost v mentalité pozdné urozené $lechty. In BOROVSKY, To-
mas$ — JANIS, Dalibor - MALANIKOVA, Michaela (eds.) Spory o Cest ve stfedovéku a raném no-
vovéku. Brno : Matice moravska; Vyzkumné stiedisko pro déjiny stiedni Evropy: prameny, zemé,
kultura, 2010, s. 54-55.

35 DULMEN, Richard van. Bezectni lidé. O katech, dévkich a mlyndtich: nepolestnost a socidlni
izolace v raném novovéku. Praha : Dokordn, 2003, s. 7-8.

36 CECHURA 2008, s. 46.

37  VALKA, Josef. ,,Cest je zrcadlo spole¢nosti. In BOROVSKY, Tomas — JANIS, Dalibor - MALA-
NIKOVA, Michaela (eds.) Spory o est ve stfedovéku a raném novovéku. Brno : Matice moravska;
Vyzkumné stredisko pro déjiny sttedni Evropy: prameny, zemé, kultura, 2010, s. 201.

38 VALKA 2010, s. 203.

39 SCHWERHOFFE Gerd. Early Modern Violence and the Honour Code: From Social Integration
to Social Distinction? In Crime, Histoire & Sociétés / Crime, History & Societies, 2013, ro¢. 17, ¢.
2,s.31.

40 DULMEN 2003, s. 14-16; DVORAKOVA, Daniela. Stiboj ako sposob riesenia sporov o Cest
v stredovekom uhorskom prave. In BOROVSKY, Tom4s - JANIS, Dalibor - MALANIKOVA,
Michaela (eds.) Spory o Cest ve stredovéku a raném novovéku. Brno : Matice moravskd; Vyzkumné
stfedisko pro déjiny stfedni Evropy: prameny, zemé, kultura, 2010, s. 46.

41  SA PO, AB, f. Magistrat mesta Bardejov, sign. 274.
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dostavil delostrelecky majster Martin so staznostou, Ze ktosi z mestskych
obyvatelov Bardejova zhanobil jeho cest, ked verejne vyhlasil, Ze ma v Sa-
binove legitimnu manzelku.* Martin ,,tdZiac zo seba odstranit tuto urdzku
na cti, poziadal richtdra a radu mesta Sabinov o vydanie listiny, ktora by
potvrdzovala, Ze toto tvrdenie nie je pravdivé.* Mestska rada mu vyhovela
a vydala predmetnu listinu, aby o¢istila jeho meno, pretoze bola presvedcena
o jeho nevine, hoci, slovami listiny, sa doty¢ny v meste niekolko dni neukazal
a nepodarilo sa zistit, ¢i ma, alebo kedysi mal legitimnu manzelku.** Pomerne
jasne opisany pripad otvara niekolko otdzok. Prva sa tyka nespecifikovanej
domovskej prisludnosti delostreleckého majstra. Ak bol bardejovskym mesta-
nom, nemal sa obratit aj na bardejovsky mestsky sud so zalobou voci urazke
jeho cti? V tomto pripade sa zda, Ze iSlo skor o ohovaranie a rozdirovanie
famy v bardejovskom mestskom prostredi nez o spor s konkrétnym narusi-
telom cti. Obvinenie z existencie legitimnej manzelky bolo vdZzne najmi ak
Martin uz bol Zenaty, pretoze mohlo viest k podozreniu z bigamie, pripadne
spochybneniu legitimity existujuceho alebo zamyslaného manzelstva. Treba
podotknut, ze delostrelecky majster patril k dolezitym mestskym zamestnan-
com® a pochybnosti o jeho moralnej integrite mohli mat zavazné dosledky
na jeho posobenie v mestskych sluzbach. Dal$ou otdzkou je konanie mest-
skej rady v Sabinove, ktora sice verila v bezthonnost delostreleckého majstra,
ale nemala dostato¢né informacie o jeho posobeni vo svojom meste. Preto
je mozné, ze uvedena listina sa d4 chapat aj ako prenesenie zodpovednosti
na bardejovské mestské organy. Napokon ich odpoved alebo reakcia na dany
pripad nie je v pramenoch zachytena.

O inom pripade, tykajucom sa legitimity manzelstva v mestskom prostredi,
informuje list Tomasa, kantora Spi$skej Kapituly a vikara spisského prepos-
ta.* PiSe mestskej rade Bardejova o remeselnikovi Janovi Scheedovi, ktory sa
usiloval o prijatie do cechu sukennikov v Bardejove, ale pre konkubinu uve-
deni majstri jeho prijatie odmietli.*” Pripad sa dostal pred spi§ského preposta
Jana Stocka, ktory konkubinu od doty¢ného odohnal. Po tom, ¢o Jan dosved-
¢il, Ze uz zije v legitimnom manzelstve, kanonik Tomad$ poziadal radu mesta
Bardejov, aby po vyrie$eni legitimity jeho zvizku sa k spomenutému Janovi
spravali v mestskom spolocenstve pokojne a nerobili mu Ziadne prekazky.*

42 ,..discretus vir Martin bombardista presentium lator nobis querulose detegebat, quod quidam

in medio civitatis vestre ipsum plurimum nota infamationis maculasset, publice de eo referens,
ipsum legittimam et sibi copulatam uxorem in nostra habere civitate...“ SA PO, AB, f. Magistrat
mesta Bardejov, sign. 274.

43 SA PO, AB, f. Magistrat mesta Bardejov, sign. 274.

44  SA PO, AB, f. Magistrat mesta Bardejov, sign. 274.

45 FEDORCAKOVA 2021, s. 113.

46  SA PO, AB, f. Magistrat mesta Bardejov, sign. 563.

47  ,..quod providi viri lanifices in civitate vestra habitantes eum in eorum medio sustinere et habere
nollent propter quandam mulierem Elisabeth nomine cui prius adhesisset.“ SA PO, AB, f. Magis-
trat mesta Bardejov, sign. 563.

48  ,Noverint vestre circumspectiones et providencie quod predicta Elisabeth nunquam fuit sibi le-

gittime copulata sed concubina sua et ab eo per dominum nostrum venerabilem Johanem Stock
prepositum ecclesie sancti Martini repulsa...petimus igitur vestras providentias quatenus intuitu
dei et iustitie eundem Johanem ex quo nunc uti dicit in matrimonio legittimo existit in medio
vestrarum dominationum pacifice et sine impedimento conservare velitis et dignemini...“ SA
PO, AB, f. Magistrat mesta Bardejov, sign. 563.
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V oboch pripadoch sa dotykame problematiky legitimity manzelstva v stredo-
vekej spolo¢nosti a jeho vplyvu na ¢est jednotlivca. Od IV. lateranskeho konci-
lu patrili medzi podmienky manzelskej legitimity konsenzualny stihlas oboch
stran a uzavretie manzelstva pred zrakom cirkvi.* V praxi sa v§ak vnimanie
manzelstva ako svetského aktu a uzatvaranie manzelstva mimo cirkvi (tzv.
tajné manzelstvo) vyskytovalo v uhorskom prostredi aj v neskorom stredove-
ku, dokonca aj v novoveku bolo pomerne ¢asté, Ze dvojica spolu zila a vycho-
vavala deti len na zaklade tstne deklarovaného prislubu uzavretia manzel-
stva v budicnosti.”® Vzhladom na tieto skuto¢nosti nemuselo byt z pohladu
jednotlivca dosial nelegitimizované spoluzitie problémom, rozhodne ho v8ak
netolerovali cirkev a mestské spoloc¢enstvo. Najma cechy vo svojom prostredi
zakotvili poziadavky tykajtce sa legitimneho p6vodu (a tym aj legitimneho
manzelstva) a pocestnost vykonavaného remesla ako sucast prisahy, ktoru
musel zlozit kazdy remeselnik.’! Legitimita manzelstva sa premietala aj do
hodnovernych zdznamov ekonomickych a dedi¢skych transakcii v mestskych
knihach prostrednictvom casto sa vyskytujiceho spojenia uxor legittima.>
Vyznam legitimneho manzelstva v mestskom prostredi dokazuju svedectva
o pocestnom povode, ktoré sa v pripade Bardejova stavaju sucastou beznej
mestskej agendy od 15. storocia. Napriklad v roku 1464 vydal richtar a rada
mesta Bardejov svedectvo o poc¢estnom pdvode mestana Augustina Crome-
ra ur¢ené pre richtara a radu sliezskeho mesta Nysa.” Bardejovské mestské
organy potvrdzuju, Ze doty¢ny sa narodil z legitimneho manzelského zvazku
svojich rodi¢ov ,,podla nariadenia svitej cirkvi®>*

Néaroky na moralne spravanie jednotlivca kladla aj cirkev a zasadzova-
la sa o ich dodrziavanie. Pripad Jdna Scheeda poukazuje na cirkevnu prax
a kompetencie spisského preposta v oblasti manzelského Zivota. Tato oblast
rezonovala aj v prijatych cirkevnych normach, ked bola pocas preposstva
Jana Stocka zvolana synoda do Levoce (1460). Z jej zaverov pochadzaju $ta-
tuty, z ktorych sa devit ¢lankov tyka manzelstva.” Medzi nimi sa nachadzaju
ustanovenia zakazujuce prax tajnych sobasov a tresty pre knazov, ktori by tie-
to nariadenia porusovali.”® Okrem pripadov, ked bolo nactiutthanie spajané
s nelegitimnym pdvodom alebo manzelstvom, sa v pisomnostiach vyskytuju
pripady jednotlivcov, ktorych cest narusilo obvinenie zo zavazného zlocinu.
Takym bolo obvinenie Bardejovéana Michala Loda vo¢i Stanislavovi, fami-
lidrovi Jana Talafuza, podla ktorého mal Stanislav zhotovovat falosné mince

49 NODL, Martin. In facie ecclesiae. In KRAS, Pawel - NODL, Martin (eds.) Colloquia medievalia

Pragensia 14. Manzelstvi v pozdnim stfedovéku: Ritudly a obyceje. Praha : Filosofia, 2014, s. 53;
DVORAKOVA, Daniela. ManZelstvo uhorskej $lachty. In KRAS, Pawel - NODL, Martin (eds.)
Colloquia medievalia Pragensia 14. Manzelstvi v pozdnim stfedovéku: Ritudly a obyceje. Praha :
Filosofia, 2014, s. 219.

50
51
52
53
54
55
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DVORAKOVA 2014, 5. 219; CECHURA 2008, s. 105.

van DULMEN 2003, s. 24.

SA PO, AB, f. Magistrat mesta Bardejov, sign. 431, fol. 6v.

SA PO, AB, f. Magistrat mesta Bardejov, sign. 1541.

SA PO, AB, f. Magistrat mesta Bardejov, sign. 1541.

OLEJNIK, Vladimir - LABANC, Peter - GLEJTEK, Miroslav. Duchovné a kultirne dediéstvo
Spisskej kapituly I. Od pociatkov Spisskej kapituly po vznik biskupstva. Ruzomberok : Verbum,
2021, s. 31-33.

OLEJNIK - LABANC - GLEJTEK 2021, s. 33.
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v meste Zmigrc’)d.57 Stanislav sa voci tomuto obvineniu ohradil, poprel, ze
by niekedy v tomto meste vobec bol a vyzval Michala Loda, aby obvinenie
dokézal prisahou spolu s doveryhodnym ¢&lovekom z mesta Zmigréd, kto-
ry by sveddil spolu s nim.*® Hoci vysledok tohto sporu nie je znamy, zdzna-
my o zlozeni prisahy vo veci potupenia cti sa ojedinele nachadzaju v mest-
skej knihe Iudicium bannitum, ktorej obsah sa vic¢$inou tykal zapovedi za
dlzoby, ekonomickych a dedi¢skych transakcii.”® V pripade zlozenia prisahy
a dokazania viny bol obvineny potrestany, ak v8ak narusitel cti pouzil obvine-
nie zo zavazného zloc¢inu len na dehonestaciu a nemal ho ako dokazat, musel
zaplatit pokutu (emenda linguae).*

Specifickou socidlnou skupinou Zijticou v meste boli klerici v mestskej far-
nosti a ¢lenovia reholnej komunity augustinianov.®’ Hoci mestsky sud ne-
mal nad klerikmi sidne pravomoci, v ramci mestského patronatneho prava
a mestskych $tatatov boli zakotvené pravidla tykajtice sa vzajomnych vztahov,
ktoré nepochybne vychadzali z histérie konfliktov a sporov medzi mestom
a v nom pdsobiacimi duchovnymi.®” Krimindlne sprdvanie sa tykalo aj kle-
rikov - v niektorych pripadoch boli obetou,* v inych vystupovali ako aktéri
krimindlnych ¢inov alebo moralnych pokleskov.®*

Z pohladu skumania deliktov voci cti je pozoruhodny pripad, ked kaplan Ma-
tej vzniesol staznost voci bardejovskému fararovi.® Vyplyva z nej, ze vzajom-
ny vztah medzi mestskym fardrom a kapldnom bol poznaceny nevrazivos-
tou a permanentnym poniZovanim kaplana mestskym fararom. Sved¢i o tom
podrobny popis fardrovych difamacnych praktik, ktoré sa odohravali v ram-
ci spolo¢ného zivota klerikov. Vo svojej staznosti kaplan konstatuje, Ze farar

57  SA PO, AB, f. Magistrat mesta Bardejov, sign. 817. MAREK, Milo3. Prejavy dehonestacie a zhano-

benia &loveka v stredovekom Uhorskom krélovstve. In MARINCAK, Simon - NEMEC, Rastislav
(eds.) Od cistoty k hygiene — od hygieny ku zdraviu - metamorfézy starostlivosti o dusu a telo.
Kosice : Centrum spirituality Vychod - Zapad Michala Lacka v Kosiciach, 2020, s. 128.
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MAREK 2020, s. 128-129.

»In vigilia Beati Johannis Baptiste hecht consecutus est iuramentum super mertem hucbler pro
vituperio...“ SA PO, AB, f. Magistrt mesta Bardejov, sign. 2, fol. 2r.

MAREK 2020, s. 127, 128-129.

Mestska farnost pozostévala z mestského farara, kazatela, kaplanov, spravcov oltarnych zékladin
a uditela v mestskej $kole. Celkovy pocet klerikov nie je mozné presne urcit, od druhej polovice
15. storocia narastal pocet spravcov oltarnych zakladin, financovanych zo zboznych odkazov
mestanov. Napriklad na prelome 15. a 16. storocia eviduje mestska kniha 6smych kaplanov. FE-
DORCAKOVA 2021, s. 149. Augustiniansky klstor bol v Bardejove zalozeny pred rokom 1390,
s najviac¢$ou pravdepodobnostou na Ziadost mesta. Na zac¢iatku jeho ¢innosti v iilom pdsobili piati
&enovia rehole. HUTKA, Miroslav. Augustinidni na tizemi stredovekého Slovenska (Uhorska).
Ruzomberok : Verbum, 2015, s. 161.

Najmi v mestskom $tatite pravdepodobne z druhej polovice 15. storo¢ia. FEDORCAKOVA
2021, s. 143-144.

Olupenie levoc¢ského kazatela v lese spomina mestskd rada Levoce v liste adresovanom mestskej
rade Bardejova v roku 1447. SA PO, AB, f. Magistrat mesta Bardejov, sign. 490.

Z bardejovského prostredia st zndme najma kauzy spojené s upadkom discipliny a moralky v au-
gustinidnskom klastore na konci 15. storodia. V liste velkosari$ského priora Ambroza z roku 1493
sa spomina hrie$ny Zivot bratov, Zijucich v bardejovskom klastore. Otazky vzbudzuje aj vyhnanie
priora Kristofa v roku 1489 a obvinenie priora Baltazara z kradeze veci patriacich kldstoru v roku
1495. HUTKA 2015, s. 171-172.

SA PO, AB, f. Magistrat mesta Bardejov, sign. 3563/e. Nedatovany dokument, podla B. Ivényiho
vydany okolo roku 1500. DROBNIAK, Franti$ek. Magistrdt mesta Bardejov, Listiny a listy, 1319 -
1500. Inventar. Bardejov, 1959, s. 400.
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mu opakovane a bez milosti ublizoval svojimi slovami.®® Raz ho z dévodu
straty nejakej ¢ase posielal k diablovi, nazyval ho zbojnikom, odpadlikom od
viery,” inokedy ho urdzal a znevazoval v kaplanovej nepritomnosti.®® V roz-
nych situdcidch pred ostatnymi kilazmi pocas spolo¢ného stolovania, pred
sluzobnictvom, na vidieku za pritomnosti miestneho obyvatelstva zaznievali
z ust mestského farara hanlivé slova na adresu kaplana, ktory prosil mestska
radu, aby ho od uto¢nika oddelila a zaroven, aby sa postarala o jeho zaklad-
né zivotné potreby.®” KedZe dokument nie je datovany a neuvadza ani meno
farara, voci ktorému boli vznesené tieto obvinenia, je tazké tento delikt zasa-
dit do personalnych vztahov vo farnosti. Navyse nie je zndme ani to, ako na
staznost reagovala mestskd rada.” Je v8ak nespochybnitelné, ze mimoriadne
vazne urazky - odpadlictvo od viery, obvinenia z kradeze, vulgarizmy - spo-
lu s dehonestujicim spravanim mestského farara voci kaplanovi museli najst
odozvu v mestskom prostredi, kedZe aj pri jednom incidente na vidieku, ako
to uvadza kaplan vo svojej staznosti, ,mnohi dobri fudia pocujuc krik, za-
stali a ¢udovali sa“”' Snaha o interpretaciu dehonestujucich slov a spravania
v prostredi mestskej farnosti vyvolava otazku, ¢i v pripade vyslovenych han-
livych slov a nazyvania kaplana ,mnichom® s nelichotivymi privlastkami ide
o beznu nadavku, alebo ¢i vychadzala z konkrétne;j situacie v bardejovskom
prostredi, resp. z nepriaznivych vztahov medzi predstavitelmi farnosti a au-
gustinianskou komunitou. Naznak vzajomného konfliktu obsahuje list vikara
jagerského biskupa z roku 1495, ktorému sa stazoval novoprijaty bardejovsky
farar Jan Menlen na to, Ze brat Michal z augustinianskeho klastora v sukro-
mi a verejne vo svojich kazilach vyvoldva zmdtok, slovne dehonestuje nielen
jeho, ale aj profesorov a scholdrov, neprestava vyvolavat pohorsenie a spdso-
bovat ujmu celému klerickému stavu.” Preto vikar poziadal mestsku radu,
aby laskavo v jeho mene doty¢ného brata Michala napomenuli, aby prestal
s osocovanim a vo svojich kaznach kazal to, ¢o prinasa blaho, nie znevazova-
nie, inak nebude moct pocitat s podporou a almuznami a nebude mu dovole-
né v meste ani kazat.”” Ako irdnia osudu vyznieva skutoc¢nost, Ze poskodeny
farar Jan Menlen sa neskor sam dopustil deliktu nactiutfhania, ked pohanil
predstavitelov bardejovského cechu pivovarnikov slovami: ,keby som bol

66 ,...cum verbis suis, quibus me frequenter affecit, ab eo igitur tempore nullam gratiam apud eum

invenire potui.“ SA PO, AB, f. Magistrat mesta Bardejov, sign. 3563/e.

67  ,..turpissimis verbis licentiat, iubendo me ire ad diabolum, vocandoque latronem, apostatam

a religione...“ SA PO, AB, f. Magistrat mesta Bardejov, sign. 3563/e.

68  ,hurn, lobel monch, der vorretrysche, schalk, hoth sich aus dem closter ausgestolen heimlich...*

SA PO, AB, f. Magistrat mesta Bardejov, sign. 3563/e.

69  SA PO, AB, f. Magistrat mesta Bardejov, sign. 3563/e.
70 'V roku 1509 posobil v bardejovskej farnosti kaplan Matej z PreSova. V tomto obdobi bol

mestskym fardrom Jan Menlen. Zatial nie je mozné s istotou tvrdit, Ze aktérmi konfliktu boli tito
dvaja klerici. FEDORCAKOVA 2021, s. 148, s. 202.

71 ,Ettunc multi boni homines preterientes clamores rusticanas audientes stabant attoniti admiran-

tes.“ SA PO, AB, f. Magistrat mesta Bardejov, sign. 3563/e.

72 SA PO, AB, f. Magistrat mesta Bardejov, sign. 3200.
73 ,Quare commitimus vobis in virtute salutatis obedientie, quatenus moneatis eundem caritative

nomine nostro ab huiusmodi detractionibus iniuriis ac infamiis clericis scolaribus inferendis
cesset, et in sermonibus suis non detractiones, sed salutiferos informationes predicet, alioquin si
a suis insolentiis cessare noluit, nullo sibi de cartative subsidio et elemosinis providere debeatis
neque eundem publice predicare in medio vestri permitatis...“ SA PO, AB, f. Magistrat mesta
Bardejov, sign. 3200.
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bardejovskym richtarom, nechal by som starsich cechu pivovarnikov natiah-
nut na koly a lamat kolesom™’ I§lo tak o vaznu urazku. Vyjadrovala podozre-
nie zo zavaznych zlocinov, za ktoré boli ukladané takéto tresty; pripad preto
rie$il cirkevny sud zloZeny z duchovnych Mateja z Gonczu, Jana z Richvaldu,
Simona zo Sene a kosického kaplana Michala.” Tito nechali predvolat svedkov
z radov bardejovskych duchovnych, mestanov a ¢lenov cechu pivovarnikov
a ich vypovede preposlali bardejovskej mestskej rade.” Podobne, ako v pred-
chadzajucich pripadoch, ani tu nie je zachytena reakcia mestskej rady, ale niet
pochyb, Ze islo o kauzu, ktorou sa mestské organy museli aktivne zaoberat,
kedZe v mestskom $tattte, upravujicom vztahy medzi mestom a mestskym
fararom, bola zakotvena poziadavka, aby mestsky farar spravoval farnost na
¢est Bohu, jej duchovnému patrénovi a ostatnym svitym.”” Takto formulova-
na poziadavka na ¢estné a moralne spravanie klerikov vo farnosti sa ¢asto do-
stavala do rozporu s realitou. Sdm Jan Menlen sa dostal do vazneho konfliktu
s mestskou radou, ked odmietal poskytovat stravu mestskému ucitelovi, hoci
to vyplyvalo z mestského $tatutu.”® Zda sa, Ze autorita mestskych organov na-
razila na svoje limity, pretoZe ani predloZenie tohto sporu pred panovnika
a hrozba odobratia farnosti neprinutili mestského farara k naprave konania
a dodrziavaniu ustanoveni $tatutu.”

Okrem individudlneho vnimania cti sa v pisomnostiach stretivame s dehone-
staciou cti celého mestského spolocenstva. V roku 1461, pocas konania trhu
v Bardejove, urazili Bardejov¢ania obyvatelov mesta Nowy Sgcz. Obvinili ich
z napomdhania zlodejom a zbojnikom.® Kvéli tomu rada mesta Nowy Sacz
napisala list bardejovskej mestskej rade, v ktorom sa snazi ocistit povest mest-
skej komunity a uvadza konkrétne priklady boja mesta proti zbojnikom.*
Prave 50. a 60. roky 15. storocia boli z hladiska pdsobenia zbojnickych skupin
v uhorsko-polskom pohrani¢i kritické.®* Pdsobilo tu viacero zbojnickych
skupin, ktoré napadali kupcov na obchodnych cestach, dopustali sa nasilia,
kradezi a inosov.* Situdcia bola tak vaZna, Ze predstavitelia miest, vyznamni
krajinski hodnostari, dokonca aj polska kralovna sa angazovali v rokovaniach,
ktorymi sa snazili vyriesit tento bezpecnostny problém.** To napoveda, preco

74 ,..si forem vel essem iudex civitatis Bartphensis ego mitterem seniores fraternitatis brasiatorum

trahere ad palos et rotare...“ SA PO, AB, f. Magistrat mesta Bardejov, sign. 3460.

75  SA PO, AB, f. Magistrat mesta Bardejov, sign. 3460.

76  SA PO, AB, f. Magistrat mesta Bardejov, sign. 3460.

77  SA PO, AB, f. Magistrat mesta Bardejov, sign. 1989.

78  FEDORCAKOVA, Méria. Medzi radnicou a kostolom: Mestska $kola v Bardejove v stredoveku.
In Mesto a dejiny, 2017, ro¢. 6, ¢. 2, s. 55.

79  FEDORCAKOVA 2017, s. 55-56.

80 ,,..uns beschamende mit unerlichen wortin unde die unser, die do czu dem morckte kommen,
sprechende das wir hildin mit dem diben unde ro‘beren, lossinde sie farin durch unser Stadt,
das is uns schwerlich let, in dem geschit uns grose beschwerunge unde unrecht.“ Dostupné na
internete:  https://archives.hungaricana.hu/en/charters/view/179008/2pg=0&bbox=792%2C-
1584%2C3093%2C-213.

81  ,Zunder wir hebin zo%lche dybe under ro*byr losin hengin....“ Dostupné na internete: https://archi-
ves.hungaricana.hu/en/charters/view/179008/2pg=0&bbox=792%2C-1584%2C3093%2C-213.

82  SROKA, A. Stanistaw. Sredniowieczny Bardiéw i jego kontakty z Matopolskg. Krakéw : Towar-
zystwo naukowe ,,Societas Vistulana® 2010, s. 90-92.

83  SROKA 2010, s. 90-92.

84 SROKA 2010, s. 95-96.
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obvinenia z napomahania zbojnikom dehonestovali cest celého mestského
spolocenstva. Je otazne, ¢i tieto obvinenia mohli byt zaloZené na relevantnych
dokazoch, aleboislo oiracionalne, impulzivne konanie.** Zinych stredovekych
pramenov je zname, Ze obvinenie zo zbojnictva, lupeznictva, zlodejstva sa
vyskytovali velmi ¢asto ako prostriedok dehonestovania individudlnej alebo
kolektivnej cti bez ohladu na prislusnost k socialnej vrstve.

Ritualy nasilia

Pisatel znameho vyhrazného listu zbojnikov z roku 1493 nazval obyvatelov
Bardejova ,,zlymi a nespravodlivymi®, pretoze popravili jeho druhov, ,ludi
dobrych a nevinnych“¥ Od pisatela listu ide o zjavné ubliZenie na cti ce-
lej mestskej komunity, pretoze v uradnej aj sikromnej korespondencii sa
vzdy v uvode vyjadruje Cest a postavenie adresata.®® Pohanenie adresata na-
miesto pozdravu a vyhrazanie sa predstavuju navzajom prepojené javy ale-
bo jednotlivé stupne toho, ¢o sa niekedy nazyva ,liturgiou alebo ritualom
nasilia“® Mnohé konflikty za¢inali verbalnymi a fyzickymi prejavmi hanenia
a dehonestacie, ktoré sa stupnovali, aby napokon eskalovali do aktu nésilia.”
Medzi pociato¢nou (verbalnou) dehonestaciou a findlnym riesenim konflik-
tu existovala celd skdla prejavov a gest, ktoré nasledovali v istej postupnos-
ti, priCom Ziaden z aktérov nechcel v konflikte stratit tvar a snazil sa oplatit
protivnikovi rovnakym hanlivym slovom alebo gestom.”

Pripadov, ked mestska komunita ¢elila vyhrazaniu, nie je malo. Nie vzdy sa
konflikt vyhrotil a prerdstol do otvoreného nasilia. Existovalo viacero straté-
gii, ako udrzat konflikt vo verbalnej podobe, prejavit rezistenciu voci vyhraz-
kam, pripadne ich riesit diplomatickou cestou. Zaujimava podobu vyhraza-
nia predstavuje list polského slachtica Mikulasa Balického, ktory analyzoval
vo svojej praci madarsky badatel Janos Incze.”> Konflikt medzi mestom Bar-
dejov a $lachticom nastal kvoli plateniu tzv. novoro¢ného daru.”® Slachtic
Mikulas$ Balicky sa v roku 1430 vyhrazal, ze ak mesto nezaplati novoro¢ny
dar v hodnote 12 mariek striebra a cenzus, zoberie za rukojemnika kazdého

85  Takéto konanie je jednym z faktorov, ktoré treba brat pri vyskume zlo¢innosti do tvahy.

SCHWERHOFF, 2013, s. 35.

86  Konkrétne priklady uvadza: MAREK 2020, s. 124-127.
87  SROKA, A. Stanistaw. Villains, Merchants and the Written Word: A Document of Highland

Outlaws from the Polish - Hungarian Border Area from 1493. In MOSTERT, Marco - BAR-
NWELL, P. S. (eds.) Medieval Legal Process. Physical, Spoken and Written Performance in the
Middle Ages. Turnhout : Brepols, 2011, s. 268.

88  Napriklad v liste z roku 1455: ,,Prudentes et circumspecti viri domini amici et vicini carissimi...“ SA
PO, AB, f. Magistrat mesta Bardejov, sign. 818.

89 SCHWERHOFF 2013, s. 34.

90 SCHWERHOFF 2013, s. 34. Na spojenie urazok a nasilia v konkrétnych prikladoch poukazuje
MAREK 2020, s. 106.

91 MAREK 2020, s. 34-35.

92 INCZE, Janos. ,My Kingdom in Pledge.“ King Sigismund of Luxemburg’s Town Pledging Policy.
The Case Studies of Segesd and Bdrtfa. MA Thesis. Budapest : Central European University, 2012,
S. 66-67.

93V roku 1412 zélohoval panovnik Zigmund Luxembursky platbu kazdoro¢nej kralovskej dane

z Bardejova polskému §lachticovi Andrejovi Balickému. Po smrti Andreja sa stala drzitelkou pra-
va na vyber dane jeho manzelka Rachna, po nej (pravdepodobne po jej smrti) Mikulas Balicky,
ktory mohol byt bratom, alebo synovcom Andreja Balického. INCZE 2012, s. 51, 57-58, 64-67.
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mestana, ktory sa nachadza v Uhorsku, na tak dlho, kym mesto pohladavku
nevyplati.”* Tym sa Balicky odvoldval na pravo veritela, ktory mohol zadrzat
a uvaznit dlznika, kym nebude dlznd suma vyplatena.” Svoje vyhrazky zvy-
raznil pouzitim titulu capetaneus in Bartffa, ktory mal evokovat vojensku
pravomoc nad mestom.” V skuto¢nosti nemal Mikuld$ Balicky nad mestom
ziadne vojenské pravomoci a pouzitie titulu mestského kapitana iba v tejto
listine indikuje, Ze mu i$lo o poniZenie bardejovskych mestanov a vytvorenie
pozicie moci, z ktorej by mohol lahsie vymahat svoje poziadavky.”” Navy-
$e, nemal pravo ziadat od Bardejov¢anom novoro¢ny dar, pretoze panov-
nik Zigmund Luxembursky ich od tejto povinnosti vo¢i rodine Balickych
oslobodil.”® Z preskimanych pramenov vyplyva, ze v tomto pripade mesto
zvolilo stratégiu rezistencie, pretoze ani niekolko mesiacov po vydani listiny
Bardejovcania poziadavky Balického nesplnili a zda sa, Ze rodina Balickych
od vymahania dlhu napokon ustapila.”

Jednou z poddb verejného vyhlasenia nepriatelstva, pomsty, alebo zameru
$kodit a uplatnit nasilie boli vyhrazné listy, pripeviiované na dvere kostolov,
alebo na mestské brany.'” Islo o spdsob, ako vo vlastnej rézii dosiahnut splne-
nie svojich poziadaviek, alebo odplatit sa za spésobent skodu.'” V roku 1455
doslo ku konfliktu medzi Prokopom z okolia mesta Zmigrod a poddanymi
panstva Makovica, ktory prerastol do nasilia s nasledkom zabitia a zranenia
makovickych poddanych.'®> Po tomto incidente poskodeni pripevnili v noci
na brany mesta Zmigrod horiacu faklu s listom a s poziadavkou na odskod-
nenie, inak hrozili mestu zni¢enim.'”® V tomto konflikte pravdepodobne
napokon doslo k vyrovnaniu jednotlivych stran bez pouzitia nasilia, avsak
samotny akt umiestnenia vyhrazného listu na mestské brany, ktoré v konflik-
te predstavovali vyznamnu fyzickd hranicu a utocisko, naznacuje nartsanie
tejto hranice a zvyraznuje moznu eskalaciu konfliktu.'*

Vo vyhraznom liste Petra Axamita adresovanom obyvatelom Bardejova,
ktory pisatel datoval ,,pod zelenou jedlou, pri chladnom potoku, v hlbokej
doline®, vypovedal bratricky kapitan prisaznym a celému spolocenstvu Bar-
dejova nepriatelstvo na hrdle a majetku za obesenie jeho druhov v Bardejove
a vyhrazal sa pomstou.'” List vydany pravdepodobne v roku 1453 zapada
do kontextu bratrickych vojen, mimoriadne nasilného obdobia, v ktorom sa

94 INCZE 2012, s. 66.

95 INCZE 2012, s. 66.

96 INCZE 2012, s. 66-67.

97 INCZE 2012, s. 67.

98 INCZE 2012, s. 67.

99 INCZE 2012, s. 67.

100 CORNE], Petr. Jan Zizka. Zivot a doba husitského vdlecnika. Praha : Paseka, 2019, s. 46.

101 CORNEJ 2019, s. 46.

102 RUCINSKI, Henryk. Rozboje w zachodnich Karpatach do poczatku XVI wieku. In MADEJOWA,
Maria - MLEKODAJ, Anna - RAK, Maciej (eds.) Mity i rzeczywistos¢ zbojnictwa na pograniczu
polsko-stowackim w historii, literaturze i kulturze. Nowy Targ : Podhalanska Panstwowa Wyzsza
Szkota Zawodowa w Nowym Targu, 2007, s. 19.

103 RUCINSKI 2007, s. 19.

104 SCHWERHOFF 2013, s. 35.

105 ,Geben under eine griinen Thannen, bei einem kiilen bach, in einem tyffen Thale.” SA PO, AB,
f. Magistrat mesta Bardejov, sign. 605; SPIRKO, Jozef. Husiti, jiskrovci a bratrici v dejindch Spisa
(1431 - 1462). Spisska Kapitula : Spissky dejepisny spolok v Levodi, 1937, s. 87-88.
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mesta spolu s krajinskymi hodnostarmi snazili ¢elit vojenskej sile bratrikov.
Ti sa najméd na vychodnom Slovensku opevnili v mnohych hradoch a pev-
nostiach, odkial podnikali najazdy a lupezné prepady.'® Ako je zrejmé zo
zachovanych pramenov, mestska diplomacia musela v tomto obdobi vyu-
zivat rozne stratégie, aby ochranila mesto pred napadnutim a obchodnikov
pred stratou tovaru a Zivota. Na jednej strane mesta vojensky podporovali
vypravy vedené krajinskymi hodnostarmi na potlacenie bratrikov, na druhe;j
strane vyvijali velké usilie na udrzanie primeria a diplomatickych vztahov
s bratrickymi kapitdnmi, najma s Petrom Axamitom.'”” O tom sved¢i aj Axa-
mitov list z roku 1456, v ktorom sa rétorika zasadne zmenila. Vyjadril v iom
snahu uzavriet s Bardejovéanmi primerie, nazval ich priatelmi a susedmi
a ako odmenu za ,,priatelstvo” ziadal 400 zlatych.'*®

Kym v pripade Axamita vystupovalo mesto zdrzanlivo, konflikt v Malcove,
v dedine blizko Bardejova, v roku 1454 sprevadzalo nasilie, ktoré zarezono-
valo medzi obyvatelmi Bardejova az tak, Ze mestsky pisar zaznamenal udalost
vo forme kronikarskeho zaznamu, ktory bol ulozeny medzi ostatné pisomnos-
ti mestského magistratu.'” Vyplyva z neho, Ze v dedine Malcov doslo k obsa-
deniu a opevneniu miestneho kostola ,,zbojnikmi®, s najvia¢sou pravdepodob-
nostou oddielom bratrikov, ktory viedol Perchl, familidr $lachtica Mikuldsa
Czajku."° Bratrikov opevnenych v kostole obohnali prenasledovatelia valom,
ten zapalili a pevnost dobyli. Zajali StyridsatSest muzov, niektorych spalil
ohen, dalsi boli obeseni a iba Styria boli prepusteni.’’’ Hoci sa to v zdzname
vyslovne neuvddza, s najvia¢sou pravdepodobnostou boli za dobytie malcov-
ského kostola a likvidaciu ozbrojencov zodpovedni Bardejovcania.'?

Poslednym prikladom nésilného konfliktu a verbalnej dehonestacie a vyhra-
Zania sa je uz spomenuty vyhrazny list zbojnikov z druziny Fedora Hlava-
tého z 25. jula 1493."° V ramci chronoldgie konfliktu sa nachadza niekde

106 POLLA, Belo - SLIVKA, Michal. Husiti, Jiskrovci a bratrici na vychodnom Slovensku vo svetle

archeologického badania. In Archaeologia historica, 1980, ro¢. 5, ¢. 1, s. 72-73; SPIRKO 1937, s.
87-88.

107
108
109
110

111

112
113

BENKA 2019, s. 95-97.

SA PO, AB, f. Magistrat mesta Bardejov, sign. 860; SPIRKO 1937, s. 95.

SA PO, AB, f. Magistrat mesta Bardejov, sign. 730.

»...obsessa est ecclesia in villa Melczo, et per quendam nomine Perchle ffamiliarem Nicolai Czay-
ka, sepi et tuguriis roborata.... SA PO, AB, f. Magistrdt mesta Bardejov, sign. 730. Na bratri-
kov poukazuje stratégia opevneného kostola. POLLA - SLIVKA 1980, s. 72. Mikul4$ Czajka bol
$lachticom polského povodu, vicekapitanom Podolinca. Z inych pisomnosti je zname, Ze $kodil
Bardejovéanom. FEDORCAKOVA 2015, s. 35.

»-.ipso die sancte Gerdrudis circa medium noctis, circumvallavimus et altera die per ignem ex-
pugnavimus, circa horam prope vicesimamquartam, et predonum numero quadraginta sex ca-
ptivitati nostre mancipavimus. Ceteri vero quidam in insultibus combusti sunt et interempti,
relicti vero pena patibulari puniti sunt et confusi, preter quatuor qui sunt emissi, in solutionem
familiarium nostrorum etc.“ SA PO, AB, f. Magistrat mesta Bardejov, sign. 730.

POLLA - SLIVKA 1980, s. 70.

HUSCAVA, Alexander. O ¢&innosti zbojnickych druzin na severovychodnom Slovensku na
konci XV. storo¢ia (Bardejovsky vyhrazny list vo svetle histérie). In Historické Stiidie, 1956,
roc. 2,s. 202.
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uprostred ako reakcia na popravu viacerych ¢lenov zbojnickej druziny.'*
Je pozoruhodné, Ze hoci odosielatelia zvolili formu listu, pouzitie kresieb
popravenych, zbrani, prutikov a dier evokuje symbolické vyjadrenie zameru
zbojnikov, ktorym bola nésilnd pomsta na meste a jeho obyvateloch. Ako to
zdoraznuje vo svojej $tudii S. A. Sroka, zndzornené symboly mali vzbudit
u adresatov strach z fyzického nasilia a zaroven sluzili na potvrdenie hod-
novernosti odosielatela namiesto pecate.'”> Okrem toho je celkové $tylistické
a vytvarné stvarnenie listu prejavom vynimocnej kreativity pisatela, ktorého
totoznost nie je znama."'¢ Na otazku, ¢i sa im podarilo naplnit svoje hrozby,
je tazké odpovedat. Podobne ako v pripade inych vyhraznych listov je mozné
sledovat iba cast konfliktu, celkovy obraz je nejasny. A. Hus¢ava velmi pod-
robne preskimal aktivity zbojnickych druzin a stratégie miestnych organov
(miest, kastelanov hradov, stolic, krajinskych hodnostarov) pri rieseni nasil-
nych konfliktov v pohranici. V pripade adresovaného Bardejovu nasiel indi-
cie, ktoré by mohli naznacovat, Ze po rozptyleni druziny Fedora Hlavatého
na rozhrani rokov 1494 - 1495 sa niektori jej ¢lenovia podielali na poziari
mesta Bardejov v roku 1500. Mesto im dokonca zaplatilo za hladanie moz-
nych vinnikov.'"” Ak je Hus¢avov predpoklad spravny, znamenalo by to, Ze sa
vyhrazky podarilo naplnit a realizovat spdsobom, ktory zasiahol velku cast
mestského spolocenstva a spdsobil vyznamné skody. Stale vsak islo o udalost,
s ktorou sa mesto dokdzalo vysporiadat bez toho, aby zaniklo. V porovnani
so sice dynamickym a dobrodruznym, ale kratkym Zzivotom zbojnikov
a zbojnickych druzin, ktorych ¢lenovia vd¢sinou zomierali nasilnou smrtou,
¢asto na popravisku, bolo mestské spolocenstvo, Zijiice v opevnenom a stra-
zenom meste stabilnym a do velkej miery bezpeénym priestorom pre Zivot.
Tato ¢rta mestského Zivota spolu s rozsiahlymi kompetenciami mestského
sudu a aparatu mestskych sudnych zamestnancov predstavovala v stredove-
kej spolo¢nosti silnu platformu pre rie$enie konfliktov, kriminality a s nimi
spojeného nasilia.

Zaver

Otazka cti a jej naruSenia zdsadnym spdsobom ovplyviiovala Zivot
jednotlivcov a celého mestského spolocenstva. Na konci stredoveku boli
v mestskom a cechovom prostredi jasne definované pravidld pocestnos-
ti a ich dodrziavanie kontrolovali mestské organy. Menej jednoznacny bol
vztah mestskych organov k deliktom spachanym klerikmi. Hoci bolo mesto
o kauzach vo farnosti alebo v augustinianskom klastore informované, zda

114 Najprv boli v oktdbri 1492 popraveni Stasko z Oslavy a Senko z Krasneho Brodu, ktorych Bar-
dejovcania chytili pocas spolo¢nej vypravy s ozbrojencami z Makovického panstva, pocas kto-
rej doslo k nasilnému stretu so zbojnickou druzinou. Neskér boli chyteni a popraveni Vasko
a Timko, pri¢om Vasko bol bratom kapitdna druZiny Fedora Hlavatého. Uz po prvej vyprave
proti druZine sa Fedor Hlavaty vyhrazal Bardejov¢anom vypalenim mesta. HUSCAVA 1956, s.
197-199.

115 SROKA 2011, s. 279.

116 S. A. Sroka predpoklada, Ze mohlo ist o prislusnika nizdej socialnej vrstvy, ktory mal zakladné
vzdelanie a pisdrske zru¢nosti, alebo klerika s niz§im svitenim. SROKA 2011, s. 279-280.

117 HUSCAVA, Alexander. Zbojnicke druziny na severovychodnom Slovensku do roku 1526. In
Slovensky ndrodopis, 1956, ro¢. 4, ¢. 4-5, s. 462-463.
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sa, ze priamo zasahovalo iba v pripadoch, ktoré sa tykali jeho kompetencii
v ramci patronatneho prava. Vyzva, aby mesto zasiahlo voci nenavistnym
kaznam augustinianskeho kazatela, vzisla od vikara jagerského biskupa -
nejde teda o disciplinaciu kazatelov a knazov mestskym magistratom v tej
podobe, ako ju pozndme z novovekého obdobia. Dehonestacia protivnika sa
ako jedno zo $tadii vedenia konfliktu objavuje vo viacerych konfrontéciach
medzi mestom a jeho obyvatelmi na jednej strane a aktérmi rézneho soci-
alneho postavenia a statusu. Jeden z prostriedkov pouzivanych pri vedeni
konfliktov predstavuju vyhrazné listy, v ktorych su dehonestacia protivnika,
vyhrazné gestd a umysel $kodit deklarované prostrednictvom pisomného
prejavu, ¢o sved¢i o rozdireni vyznamu pisomného svedectva v prostredi
$irSich vrstiev v obdobi neskorého stredoveku.

Forum Historiae, 2022, vol. 16, no. 2
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~Bezuzdné jazyky.” Cest, re¢ a podoby

nactiutrhaéstva v Bardejove od polovice
16. do polovice 18. storocia

Peter Benka

Abstract

BENKA, Peter. “Unbridled Tongues.” Honour, Speech and Forms of Slander in
Bardejov from the Middle of the 16th to the Middle of the 18th Century.

Honour was a universally present theme in the social interactions of pre-mod-
ern European societies. The current paper aims to analyse this concept through
the urban community of Bardejov between approximately 1550 and 1750, fo-
cusing on verbal offences against honour. The topic is approached from two
perspectives. Firstly, an emphasis is placed on the Reformation and humanist
discourse in urban communities, the roles placed on preserving one’s own and
one’s neighbours’ good reputation, and appropriate reactions to becoming the
object of slander. In the second part, social practice is emphasised. On the basis
of the source material and brief case studies, examples of three levels of offences
are identified: individual, collective/institutional and transcendental. The last
two categories suggest possible approaches for future research on honour in
the context of variously defined collective identities analysis.

Sotva mozno popriet platnost slov z Jakubovho listu, Ze ,jazyk
je sice malou castou tela, ale dokaze velké veci.“ Jazyk nie je
predstaveny v pozitivhom zmysle, ale prirovnany k ohnu, ktory aj
maly, dokaze zapalit velky les, ,,toto nepokojné zlo, plné smrtiaceho
jedu, nik z fudi nedokaze skrotit.“! Svedectvom, akym problémom
bolo ,,sputat vlastny jazyk®, s dobové stidne protokoly z mestského
prostredia raného novoveku, kde su spory kvoli rozsirovaniu kle-
biet ¢i nactiutrhaéstvu pomerne beznou zélezitostou. Takéto zazna-
my su interpretacnou vyzvou, pokial nemaji ostat iba v rovine
enumerdcie jednotlivych pripadov alebo sa nemaju stat iba akousi
kuriozitou, sucou na oZivenie autorského rozpravania.

Zamerom nasledovného textu je nacrtnut jeden z interpreta¢nych
modelov, akym mozno fenomén zachyteny v pramennom mate-
ridli zuZitkovat v prospech prehlbenia analyzy dobovych spolo-
¢ensko-kultirnych pomerov. Za vychodisko pre uchopenie prob-
lematiky budem povazovat koncept cti, ktory je etymologicky

Studia bola vypracovana v ramci projektov APVV-20-0598: Uloha slovenciny v Uhor-
sku v ranom novoveku (rieSenom na Filozofickej fakulte UK v Bratislave) a VEGA
2/0093/20 Fenomén viacjazy¢nosti v Uhorskom krélovstve v stredoveku a ranom no-
voveku (riesenom v Historickom ustave SAV a na Filozofickej fakulte UK).

1 Jakubov list 3, 5 a 8. Biblia: Slovensky ekumenicky preklad. Banska Bystrica : Sloven-
ska biblicka spolo¢nost, 2012.
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pritomny uz v slovenskom oznaceni trestného aktu, nactiutthacstva. Cest
chapem v pomerne $irokom zmysle. Cielom je vnimat ju ako fenomén do-
bového hodnotového sveta a tym ndsledne lepsie chapat rézne podoby jej
narusania. TieZ to znamena, Ze v zaujme dokladnejsieho ozrejmenia kontextu
sa nebudem vzdy pohybovat striktne v kriminologickej rovine, kedze trestné
konanie nebolo jedinou cestou, akym sa s dosledkami ,,neskroteného jazyka“
bolo mozné v mestianskych komunitach vyrovnat a nie kazda urazka bola
hned predmetom sudneho pokonania.

Druhym principom, urcujicim charakter argumentdcie, je sistredenie pozor-
nosti na re¢ové prejavy. Tie Casto sprevadzali alebo boli sprevadzané dal$imi
gestami, kultarnymi symbolmi ¢i spésobmi konania. V zdujme koncentrécie
analyzy v8ak bude taziskom jazyk a uloha verbalnej komunikacie v procese
narusania a nasledného obnovovania cti, kedZe tym sa otvaraju moznosti na-
¢rtnutia presahov, ktoré vysledky vyskumu kriminality ponukaja pre inter-
pretaciu niektorych dal$ich socio-kultarnych fenoménov predmodernej spo-
lo¢nosti. Podobne ako pri chdpani cti, aj pri vymedzovani ,,re¢ového prejavu®
vychddzam z pomerne $iroko chapaného vyznamu pojmu, zahfnajuc don
celu $kalu svedectiev. Pochopitelne, pri pouzivani pisomnych dokumentov
pre vyskum hovorovej praxe je potrebné mat na pamaiti formalne i zanrové
moznosti a obmedzenia pramenného materialu.

Ak by som vychadzal z predpokladu, Ze Weberovo rozdelenie historického
badania medzi zhfiiacov dat (Stoffhuber) a zhfhacov zmyslu (Sinnhuber) ma
opodstatnenie,® aj zdmerom tejto $tudie je zaradit sa skor do druhého okru-
hu. Pojde teda primarne o kvalitativnu analyzu problematiky. Rdmcom pre
vyskum je slobodné kralovské mesto Bardejov.’ Jadro $tadie tvoria dva vza-
jomne prepojené pohlady na otazky cti a jej nari$ania recou - intelektualny
diskurz a socialna prax v mestskom prostredi. Pred samotnou analyzou je
vSak potrebné venovat v kratkosti pozornost konceptom, ktoré tvoria vycho-
disko pre analyzu.

S pojmom ,,cti“ sa sice mozno stretnut takmer v kazdej sfére Zivota pred-
modernej spolo¢nosti, jednoznac¢ne ju zadefinovat pre potreby historického
vyskumu nie je jednoduché. Cest patri k tym konceptom, ktoré st sticasnik-
mi i badatelmi vnimané ¢asto skor intuitivne. Definicia z Enzyklopddie der
Neuzeit chape Cest — na rozdiel od starsieho badania - nie ako staticky feno-
mén v mordlnom a pradvnom systéme, ale skor ako ,historicky premenlivy,
komplexny systém pravidiel pre vzajomné hodnotové tsudky.“ Ten nasled-
ne formuje individudlnu i skupinovu identitu, hodnotové systémy, $pecifikd
socialnych roli a statusu, a s tym suvisiace normy spravania.* Naru$enie cti
klamlivymi alebo urazlivymi - neraz aj pévodne azda Zartovne myslenymi

2 Maxa Webera parafrazuje SCHWERHOFE, Gerd. Early Modern Violence and the Honour Code :
From Social Integration to Social Distinction? In Crime, Histoire ¢» Sociétés | Crime, History ¢
Societies, 2013, ro¢. 17, ¢. 2, s. 28.

3 Ministerstvo vnutra Slovenskej republiky, Statny archiv Pre§ov — pracovisko Bardejov (dalej: SA
PO - p. B]), fond Magistrat mesta Bardejov (f. MMB) - Knihy.

4  WEBER, Wolfgang. Ehre. In Enzyklopddie der Neuzeit, vol. 3. Eds. Friedrich Jaeger et al. Stutt-
gart : J. B. Metzler Verlag, 2006, s. 78.
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wu

- poznamkami nebolo povazované za banalnu zdlezitost, ako o tom sved-
¢ia aj sidne zaznamy v protokoloch mestskej rady Bardejova. Urazka na cti
vSak nebola nevyhnutne jedinym motivom, kvoli ktorému sa jednotlivé pri-
pady dostéavali pred mestské sudne orgény. Casto bola stc¢astou rozsiahlejsie-
ho sporu, ktory nevhodne zvolené slovda mohli vyvolat a za nimi nasledovali
dalsie aktivity, prerastajuce az do otvoreného fyzického nasilia medzi ucast-
nikmi. Zle mienené slova mohli tiez eskalovat uz prebiehajici konflikt. Hra-
nica medzi réznymi typmi konania bola velmi tenka a aktéri ju fahko a rych-
lo prekracovali, ked sa k slovu dostali emdcie. Z roznorodosti situdacii, ktoré
su zachytené v pramenoch, vSak vSeobecne vysvita velka vaznost, ktora bola
slovam pripisovana, a to bez ohladu na to, ¢i sa konflikt utisil v zarodku alebo
sa stupnoval k dalej konfrontacii. Ttto pocitovanu vaznost je teda potrebné
mat pri analyze na zreteli a nepodcenovat ani zdanlivo nevinné poznamky,
ktoré sa dostali pred mestsky sud. Mozno tu upozornit na metaforu Gerda
Schwerhofta — Cest bola pre mestana raného novoveku ¢imsi ako druhou ko-
zou. Zraneniam na cti bolo treba predchédzat — alebo ich napravat — podobne
ako zraneniam na tele.’

Ddlezitost cti pre spravnu interpretaciu mnohych spolocenskych fenoménov si
teda po vzore antropologického badania v oraz vicsej miere uvedomuju aj his-
torici. Badatelskd pozornost sa najprv stustredovala na ¢est ako jeden z dolezi-
tych stavebnych prvkov stavovskej identity privilegovanych vrstiev spolo¢nos-
ti, ¢asto zddraznujuic jej performativny ¢i civiliza¢ny charakter v eliasovskom
zmysle slova.® Takéto uzke vymedzenie problému je vsak opustané a badatelia
sa va¢smi sustreduju na roly, ktoré Cest zohravala pri formovani kolektivne;j
i skupinovej identity aj v dalSich spoloc¢enskych vrstvach a socidlnych skupi-
nach.” Dolezitu tlohu pri posudzovani hodnoty cti zohravala jej strata, ktora
sa odrazila v socidlnej identite a vyltceni.? Cest (v pramenoch honor, Ehre) sa
v niektorych kontextoch javi ako osobnostnd charakteristika ¢loveka, v inych
nadobuda podobu jeho vlastnictva, s ktorym vo svojom spolocenstve moze za-
obchadzat ako s kreditom (uzito¢ny — nie v§ak uplne vycerpavajuci - moze byt
sociologicky koncept kultirneho kapitélu). Uzko stvisi s povestou (fama, Ruf),
ktoru jej nositel v spolocenstve poziva. Ako na to doterajsie badanie uz opako-
vane poukazalo, urazka na cti sa pohybuje na hranici medzi osobnym a skupi-
novym - urazka jednotlivca sa mohla preniest na kolektiv a, naopak, pohana
skupiny mohla byt vnimana mimoriadne osobne jej konkrétnymi prislusnikmi.

V tejto studii bude vychodiskom pre uchopenie cti a jej naru$ania v reci sché-
ma, Ciasto¢ne inSpirovana typoldgiou navrhnutou Gerdom Schwerhoffom

SCHWERHOFF 2013, s. 36.

SCHREINER, Klaus - SCHWERHOFE, Gerd. Verletzte Ehre: Uberlegungen zu einem Forschungs-
konzept. In SCHREINER, Klaus - SCHWERHOFF, Gerd (eds.) Verletzte Ehre. Ehrkonflikte in
Gesellschaften des Mittelalters und der Friihen Neuzeit. Koln; Weimar; Wien : Bohlau, 1995, najmé
s. 1-12. Metodologické hladiskd DINGES, Martin. Die Ehre als Thema der historischen Anthro-
pologie. In ibidem, s. 29-62. Pozri tiez ELIAS, Norbert. O procesu civilizace, 2 vols. Prelozil Josef
Bocek. Praha : Argo, 2007.

DULMEN, Richard van. Kultura a kazdodenni Zivot v raném novovéku (16. - 18. stoleti), vol. 2:
Vesnice a mésto. Prelozila Martina Novakovd. Praha : Argo, 2006, s. 171-214.

Pripadové $tadie v SCHREINER - SCHWERHOFF 1995. Pozri tiez DULMEN, Richard van.
Bezectni lidé: O katech, dévkdch a mlynd¥ich. Prelozil Josef Boc¢ek. Praha : Dokotan, 2003.
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pre interpretaciu nasilnej kriminality.” Podla neho nie je prinosné divat sa
na nasilie spaté s urazkami na cti nevyhnutne ako na kriminalny a socialne
patologicky jav, radsej treba uvazovat v duchu procesov socidlnej integracie
a vylucenia. Spory medzi jednotlivcami teda treba interpretovat ako usilie
o dosiahnutie rovnovazneho vztahu v spolocenstve a opatovné zddraznova-
nie a potvrdzovanie akceptovaného systému hodnoét. V konfrontacii sa Gcast-
nici vymedzuju voci neziaducim formdm spravania, bez pocitovanej potreby
zverit tuto ulohu formalnym institaciam.

Studia vychadza z predpokladu, Ze prostrednictvom konfrontécie - v podobe
urazlivych slov — dochadza k procesom socialnej integracie a opatovného po-
tvrdzovania hodnotovych systémov a identit. Pre osvetlenie tejto perspektivy
mozno nacrtnuit trojstupiiovu typoldgiu situdcii, v ktorych k narasaniu cti
a pohaneniu dochadzalo. V prvom rade ide o individudlnu rovinu, o snahu
poskodit ¢est jednotlivca prostrednictvom titoku priamo na jeho osobu, cha-
rakter ¢i schopnosti. Druhu skupinu tvoria utoky vedené smerom ku kolek-
tivu — Ciasto¢ne na institucie, ale predovsetkym na kolektivne identity, ktoré
haneny jednotlivec bud sam zdielal, alebo bol ako taky vnimany. Tretiu sku-
pinu tvoria $pecifické pripady urazky vyssieho radu, tykajice sa transcenden-
talnych entit, vierou¢nych ¢lankov alebo inych hodnét zdielanych spolocen-
stvom. V poslednom pripade ide teda uz o rihacstvo (blasphemia), ktoré je tu
interpretované z aspektu nactiutrhania.'® Pri praci s pramennym materidlom
je v8ak potrebné mat na pamati, ze takato typologia je iba pracovnym ana-
lytickym néstrojom a v jednotlivych pripadoch sa rézne aspekty vzajomne
prelinali, doplnali a podmieiovali, pri¢om dobova prax medzi nimi termino-
logicky ¢i pravne nie vzdy rozliSovala.

Jazyk a cest'v intelektualnom diskurze

Je prirodzené, Ze v pripade takého komplexného fenoménu, akym bola
¢est v predmodernej stavovskej spolo¢nosti, mozno narazit na jej reflexiu
v $irokej $kdle textov. Na tomto mieste sa sustredim na vybrané priklady
intelektudlneho diskurzu nabozenského a politicko-teoretického razu v pro-
stredi hornouhorskych slobodnych kralovskych miest, ktoré tematizovali
vztah cti a jazyka.

Po polovici 16. storoc¢ia mozno v mestskych komunitach regiénu uz vo vy-
raznej miere pozorovat prienik reformacénych vplyvov do mnohych sfér zivo-
ta. Za jednu z najpriamejsich ciest, ako vstepovat principy osobnej zboznosti
a nového nabozenského chapania ¢o najsirsiemu okruhu ludi, bol povazovany

4

katechizmus. V mestach horného Uhorska si najvacsi vplyv ziskal Lutherov

9 SCHWERHOF 2013, 5. 31-34.
10  Pozri SCHWERHOFE Gerd. Zungen wie Schwerter: Blasphemie in alteuropdischen Gesellschaften,
1200 - 1650. Konstanz : Universitétsverlag Konstanz, 2005.
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Maly katechizmus." Okrem toho mozno v oblasti dokladovat aj text domace-
ho poévodu, ktorého autorom bol Leonard Stockel.'?

Vztahu jazyka a cti blizneho sa pozornost venovala primarne vo vyklade
osmeho prikdzania Dekalogu, slovami bardejovského vydania Lutherovho
katechizmu: ,,Nepromluwijss proti Bliznijmu swému kfiwého swédectwij.“!?
V oboch katechizmoch, Lutherovom i Stockelovom, sa doraz kladie v prvom
rade na odsudenie 17i ,,[a]bychom [...] Bliznimu swému [...] nesskodili: a geho
w nizadnau kfiwau powést tayné nebo zgewné neoblaceli.“'* Stockel ponu-
ka o Cosi rozsiahlejsiu diskusiu o podstate pravdivych a 1zivych tvrdeni, no
i unho je jednym z hlavnych motivov vyzvy vyhnut sa ¢comukolvek, ,,co moze
poskodit povest, ¢est a vaznost druhych® (famae, existimationi aliorum)."
Vztah k osobnej cti je tu vinimany vyrazne v kontexte vzajomného spoluzitia
v spolocenstve, tizko prepojeny s myslienkou dobrej povesti a obrazu, ktory si
o ¢loveku utvaraju jeho susedia. Idedlom reformatorov je formovanie konania
svojich posluchac¢ov v duchu lasky k bliznemu, a to vratane ich cti a dobrej
povesti. Podobne ako pri vysvetleniach ostatnych prikdzani, aj v tomto pri-
pade Stockel pridava viziu odmeny, ktord je vysledkom dodrziavania Bozich
nariadeni a spociva v uisteni, Ze ,ten, kto chrani povest inych, sam pociti
ochranu svojej povesti.“'¢

Okrem nepravdivych tvrdeni v izkom zmysle slova sa pod prikazanim chépu
aj vetky klamstvu pribuzné prejavy, ako ,,nespravne rozsudky a svedectva, li-
chotenia, oso¢ovania, ohovarania, porusenie spolahlivosti v sfuboch.“ Kazdy
tak svojim konanim moze a ma prispievat k sudrznosti spolocenstva, ktoré-
ho je stcastou, a nedavat priestor socialne rozvratnym tendencidm. Spravne
fungovanie spolocenstva je vsak pre Stockela aj na inych miestach v jeho diele
spaté s idealom dobrej krestanskej vrchnosti, ktorej su ulozené ulohy prekra-
¢ujuce limity dané jednotlivcom. Jednotlivci maju udrziavat omyly druhych
v skrytosti, kedze nemozno vidiet do vnutra inych, a teda je stale nablizku
riziko omylu a s nim neopravneného poskodenia cti druhého. Avsak ti, ktori
vystupuju z pozicie autority, sd, naopak, Bozim prikazom prave k tomu po-
volani, aby karhali a napravali chyby druhych. A obzvlast sa to ma tykat kaza-
telov, ktori si svoju ulohu maja plnit aj voci nositelom svetskej autority.'” Vo
vztahu k otvorenému pomenuvaniu nedostatkov druhych sa teda u Stockela
dé stretnut s chdpanim v dvoch rovinach - neuvazena individudlna inicia-
tiva v sebe nesie negativny potencial nartisania krestanského prikazu lasky

11 Preklad pre slovenské publikum: Katechysmus, To gest: Kraticke obsazenij a wyklad prednich
Czlankiw Wyrij a NdboZenstwij Krestianskeho | cemuZ se Lidé Kiestiansstij | a zwlassté Dijtky
w Sskoldch pocdtecné wyvcugij. W Bardijowe : Skrz Dauida Guttgesella, 1581. Faksimile: Barde-
jovsky katechizmus z roku 1581: najstarsia slovenskd kniha. Ed. Milo§ Kovacka. Martin : Slovenska
narodnd kniZnica, 2013.

12 Katechizmus Leonarda Stockela a jeho teologicko-filozoficky odkaz. Eds. Michal Val¢o a Daniel
Skoviera. Martin : Slovenska narodné kniznica, 2014.

13 Bardejovsky katechizmus, s. 73. Katechysmus, fol. 10r. Katechizmus Leonarda Stockela, s. 54-57.

14  Bardejovsky katechizmus, s. 73. Katechysmus, fol. 10r.

15  Katechizmus Leonarda Stockela, s. 56-57. Slovenské citaty priamo v texte pochadzaju z prekladov
uvadzanych v prislu$nej pozndmke.

16  Katechizmus Leonarda Stickela, s. 56-57.

17 Katechizmus Leonarda Stockela, s. 54-55.
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i socidlnej sudrznosti, v zdujme ktorej je zase svetskd a duchovnd autorita
povolavana k otvorenému pomenovavaniu problémovych javov.'®

Rozli$ovanie osobného a verejného je podnietené tak reforma¢nymi idealmi
o vnutornom prerode ¢loveka, ako aj humanistickym diskurzom, cerpajucim
z antickych vzorov. Hranice opodstatneného a gkodlivého pri kritickych vy-
jadreniach na cudziu adresu neboli vzdy jasné. Ako ukazuju priklady z ka-
techizmov, zdrzanlivost pri vyslovovani kritickych sudov mohla byt chdpana
ako vyraz lasky k bliznemu. Zaroven vsak ako laska k bliznemu mohla byt
interpretovand aj dobre mienend kritika, obzvlast ak sa pod postavenim auto-
rity nechdpala len jej formadlne institucionalizovana podoba, ale zastitit sa nou
mohli i rodicia, priatelia ¢i susedia.

Ista ambivalentnost panovala tiez v rovine odporucani, ako reagovat na po-
$kodenie vlastnej povesti. V diele Apophtegmata, uréenom $tudujticej mla-
dezi a sprostredkovane i $irSej komunite, Stockel na prikladoch antickych
mudrcov a Statnikov rozvija aj tuto tematiku.” Vyznamnu ulohu prisudzuje
zdrzanlivosti a sebaovladaniu, kedZe ,,je neddstojné pre charakterného muza,
aby sa zurivo vyvrsil na tych, ktori mu nemdzu ublizit, nech je ich neziclivost
akakolvek velka.“* Aj ked je v texte zjavné, Ze ¢asto md na mysli Specidlne
pripravu buducich spravcov $tatu, takyto pristup sa neobmedzuje iba na nich:
»(T)ato cnost [pohfdanie zlymi recami] je velmi potrebna vSetkym, ale hlav-
ne vladcom, na ktorych zle nadavaju velmi mnohi.“*" Na druhej strane to
v$ak nemd znamenat uplnu rezignaciu na vlastnu obhajobu, obzvlast ak je
mozné dosiahnut ju elegantnym ¢i vtipnym spdsobom. Verse komentujice
epizddu zo Zzivota spartského krala Leonida napriklad uznavaju, ze ,tak za-
paraca treba vzdy/razne, no slu$ne usadit, nech odu¢i sa pyskovat/a nevhod

hocéo zhadzovat.“*

Kym mnohé z tychto odportcani su podla Stockela univerzalne aplikovatel-
né, predsa len ich idedlnym adresatom je buduci nositel politickych postov
a svetskej autority. Nactiutrhacstvo a vedenie zlych re¢i v dobovom huma-
nistickom diskurze nebolo nevyhnutne individudlnou zalezitostou zaintere-
sovanych jednotlivcov, ale prispievalo aj k podobe spoloc¢enstva ako takého.
Neprekvapuje teda, Ze téma sa objavuje v dalSich pracach politickej tedrie.
V prirucke pre vychovu vladarov, venovanej ¢lenom presovskych samosprav-
nych organov a miestnej mladezi, Jan (Johannes) Weber prave v neskrotenych
jazykoch vidi pévodcu mnohych nepokojov v $tate (in Republica), z klebety

18  Pozri GUITMAN, Barnabds. Politiae sunt opera Dei — Leonhard Stockel’s Doctrine of the Go-
vernment. In Acta Univ. Sapientiae, European and Regional Studies, 2019, ro¢. 15, s. 47-61.

19  STOCKEL, Leonhard. Apophtegmata Illvstrivm Virorvm, expositione latina et rythmis germanicis
illustrata. S. 1. : s. t., 1570. Slovensky preklad: STOCKEL, Leonard. Vyroky slévnych muzov. Ed.
a trans. Daniel Skoviera. In Latinsky humanizmus. Ed. Daniel Skoviera a kol. Bratislava : Kal-
ligram; Ustav slovenskej literatiry SAV, 2008, s. 191-390.

20 STOCKEL 2008, 5. 233. STOCKEL 1570, fol. 32v.

21 STOCKEL 2008, s. 263. STOCKEL 1570, fol. 56r.

22 STOCKEL 2008, s. 263-264. Nemecky text: ,, Wie man ein Speier empfahen soll / Und ihn ho*flich
ablaugen wol / Das er das maul ein ander mal / halten lerne, in solchem fahl.“ STOCKEL 1570,
fol. 56v.
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(calumnia) pramenti ,v$etko zlo, ¢o kedy jestvovalo a jestvovat bude.“* Vracia
sa k motivu, zZe zI¢ re¢i neskodia iba inym, ale i pévodcovi samému, ohen, ¢o
roznieti, napokon spali aj jeho jazyk a cest. Je opdt ulohou svetskej autority za-
krocit, pretoze ,,dom, ktorému nezalezi, Ze sa v nom $iria urazky, osocovanie
a pretvarka, je nestastny a nehodny cti (infelix atque inhonesta/ungliicklich
und unehrbar).** Zaroven upozornuje na potrebu zdrzanlivosti. Vychadzajtuc
z antickych vzorov deklaruje, Ze je zndmkou dobrého vladcu, ak dokdze zniest
kritické vyroky na svoju adresu. Trpezlivost je aj tu jednou z hlavnych cnosti:
»(N)ech zvrateny svet sudi, kolko chce, a nech zranuje svojim pokrivenym
zobakom. No vladari nech si cenia zlomyselné vyroky nactiutthacov asi tak,
ako odporné krkavcie krakanie prerazajuce vzduch.“* Na priklade nositela
svetskej moci je tu teda identifikovatelny dvojstupniovy pristup k nactiutrhac-
stvu. V individudlnej rovine je nabadany k trpezlivému zna$aniu nepravosti,
ako spravca verejnych zalezitosti ale ma vcas uhasit poziar hanlivych reci.

Ako sa takéto teoretické tvahy a rozliSovanie individudlneho a verejného
premietalo v praxi, mozno vidiet na priklade vzdelancov pocas teologickych
polemik v zavere 16. storocia.”® Prave vtedy do$lo v priebehu definovania
konfesiondlneho konsenzu aj k prudkym vymendm ndzorov, pri osobnych
stretnutiach i prostrednictvom tlacenych textov. Ich ucastnici sami neraz
explicitne poukazovali na rozliSovanie medzi urazkami a krivdami, ktoré sa
tykali iba ich osobne, a tymi, ktoré sa mohli tykat celého spolocenstva.

V predhovore k svojej analyze chybnych téz Gaspara Pilza, ,krypto-kalvinis-
tického" kazatela, podavaja reprezentanti bardejovskej cirkvi v skratke histo-
riu sporu. ZIé nauky sa $iria pre nepripravenost posluchacov i velku aktivitu
ich stupencov. Povazuju teda za potrebné reagovat, no nie na vsetko, kedze
niektoré z tvrdeni (enormes calumnias) st nehodné odpovede.” Vymenuva-
ju mnohé preslapy, ktorych sa z ich pohladu Gaspar Pilz v priebehu sporu
dopustil, pricom nejde len o obsahové zalezitosti, ale aj o sposob vedenia
sporu. Po nedostato¢nej odozve svojich latinskych textov sa totiZ nemecky
obratil na $irsie publikum, pri¢om v nich zatutocil aj na seniora (in D. Seniore
reprehenderet), vrchného predstavitela miestnej cirkevnej spravy, motivovany
»potleskom davu proti spravne uvazujucim.“* Predstavitelia mestskych cirkvi
napokon rozhodli o priprave nového spisu, ktorym by obhdjili svoje pozi-
cie proti vznesenym krivym obvineniam zo zlej vierouky. Ich zdrzanlivost
a ml¢anie mohli vyvolat pochybnosti a vniest do Zivota cirkevnych spolocen-
stiev zmatok a vnutorny rozbroj.” V takomto duchu sa nesie kratky prihovor
seniora Benedikta Belsia v ivode prace. Ponechanie nepravdivych tvrdeni,
23 WEBER, Jan. Vladdrske citanie. Eds. a trans. Erika Brodnanskd, Adridna KoZelovd a Erika
Jurikova. Presov : Filozofickd fakulta PreSovskej univerzity, 2019, s. 125. WEBER, Johannes. Lec-
tio principum. Das ist Regenten Lection. Leutschoviae : Typis Haered. Brev., 1665, fol. I 4.
24  WEBER 2019, s. 126. WEBER 1665, fol. 14 v.
25 WEBER 2019, s. 127. WEBER 1665, fol. K 1.
26  Prehladne v KVACALA, Jan. Dejiny reformdcie na Slovensku, 1517 - 1711. Liptovsky Svéty Miku-
148 : Tranoscius, 1935, s. 124-132.
27  WAGNER, Martin. Examen thesium et regularum Zvinglianarum de coena Domini, vulgatarum
per Casparem Pilcium. Bartphae : Dauid Gutgesell, [1586], fol. * iii.

28  WAGNER 1586, fol. * v.
29 WAGNER 1586, fol. **ii v.
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urazok a obvineni bez odpovede by malo neblahé dosledky pre otazky osob-
nej viery teologicky menej zdatnych c¢lenov spolocenstva. Osobny rozmer
sporu tu ustupuje do tzadia. Pragmaticka stranka vyvracania ,,zlych ndzo-
rov" sa spaja s verejnym zaujmom a ochranou cti, viery a sudrznosti celého
spolocenstva. V tomto duchu je interpretovany aj postoj svetskej vrchnosti,
ktora ako dobry strazca jednoty a Cistoty viery pre dielo vyjadrila podporu.*

Este vyraznejsie tieto otdzky tematizuje Severin Skultéty v predhovore svoj-
ho Admonitio brevis,’' reagujicom na iny kryptokalvinisticky text. Ako prvy
z dévodov napisania diela uvadza opakované Zelania a vyzvy svetskej vrch-
nosti, predovietkym $arigského Zupana Frantiska Dersffyho. Skultéty si po-
vzdychava, Ze jemu - najmensiemu zo vietkych Kristovych sluzobnikov - by
nikdy nebolo na um zislo, aby sa textom obracal na magnatov Uhorského
kralovstva. Na vyzvy patronov, ze odpovedat musi nie kvoli sebe, ale kvoli
vierovyznaniu, sa pokusal reagovat tym, Ze obvinenia sa tykaja va¢smi jed-
ného z jeho kolegov, Alberta Grawera. Na naliehanie Dersffyho vyslanca sa
v$ak napokon nechal presvedc¢it aj on k odpovedi, vedomy si svojej zodpo-
vednosti za konfesiondlne spolocenstvo ako také.’> Motiv osobného a ve-
rejného dalej rozvija v druhom bode zddvodnenia. Uvadza tam neslychané
urazky (Procrustas, Vbiquistas, Martionitas, Eutychianos), ktorym boli on
a jeho kolegovia v oponentovom polemickom spise vystaveni. Dodava zaro-
ven, Ze nejde o urazky osobné, ale doktrinalne (conuitia quia non personalia
sed doctrinalia), preto sa k nim nemdze ani nesmie stavat nevs§imavo a s nad-
hladom, kedZe by sa tym spdchala krivda Bohu, vierovyznaniu i vlastnému
svedomiu. Napokon pritom nasleduje aj Kristov priklad, ktory sam odrazal
utoky od seba a svojho ucenia.”» Zaujimavé je tu prave rozliSenie osobnej
urazky a utoku na ucenie. V Skultétyho argumentacii sice ostdva explicitne
nevypovedané, ale predsa len pritomné presvedcenie, Ze na osobné urazky je
spravne nereagovat, odpustat ich a prehliadat, v duchu krestanskych i huma-
nistickych motivov. Ked vsak ide o zdlezitost doktriny, nazoru, pravej viery,
obvinenia nesmu ostat bez odpovede. V latinskom texte dokonca doslovne
prirovnava absenciu reakcie (dissimulari) k zanechaniu svojho vierovyznania
(desertione Confessionis nostrae).

Zaujimavé st v tejto suvislosti Skultétyho tsudky o ndzorovych rivaloch.
V texte adresovanom svetskym vrchnostiam totiz zdéraznuje, Ze rozhodne
nie je jeho zamerom, aby boli jeho oponenti zbaveni svojich kazatelskych
uradov. Ako nasledovaniahodné uvadza priklady ich predchodcov zo starsej
generacie (imitentur modestiam quorundam antecessorum suorum), ktorf sice
inklinovali ku Kalvinovym teologickym ndhladom, predsa len sa v§ak nedo-
pustali takych neslu$nych a rahavych re¢i na adresu pravovernych cirkvi, na

30 WAGNER 1586, fol. ** iii v.: ,,[...] exigente id quoque ouodvoia confessionis & fidei nostrae. Vult
enim Deus, pios Magistratus verae religionis assertores & tutores esse.”

31  SCULTETI, Severinus. Ymouvyua sive admonitio brevis ad Christianos regni Ungarici cives de
asserenda et retinenda veteri seu auita vere Christiana doctrina in Confessione Augustana compre-
hensa. Bartphae : Imprimebat Dauid Gutgesell, 1599.

32 SCULTETI, 1599, fol. a ii.

33 SCULTETI 1599, fol. aiiwv.
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¢ele s Bardejovom. Spomina prihodu, ktorej bol kedysi sam svedkom. Matej
Thury, jeden zo star$ich kalvinizujucich teoldgov, v ¢ase priprav vydania ma-
darskej Biblie v Bardejove vtedy napomenul svojho spolo¢nika, ktory sa uraz-
livo vyjadroval o tamoj$om vierovyznani. Iba v pripade, Ze sa takuto byvala
koexistenciu nepodari obnovit a okruh jeho oponentov nedokaze krotit svoje
jazyky a mysle (incontinentis linguae & mentis, vt a manifestis publicis men-
daciis & blasphemiis, quales continet Panharmonia non abstineat), prenechava
ich osud usudku vrchnosti.**

Tretim — a poslednym dévodom - ktory Skultéty identifikuje, je usilie vyvra-
tit 12i oponentov o dejinnej kontinuite a ich usilie privlastnit si reformacné
dedi¢stvo.”” Velka cast rozpravy je venovana prave otazkam historickej po-
stupnosti a identity ,,obnovenych cirkvi.“ Na zaver Skultéty pridava samostat-
nu sekciu venovanu obrane Martina Luthera, ktory je tymito ,novymi teo-
légmi“ osocovany a znevazovany. Akoby na fiktivnom sidnom pojednavani,
uvadza sériu svedectiev v Lutherov prospech, ktorymi podvracia tvrdenia
svojich oponentov, nesetriac tvrdymi slovami na ich adresu.’® Prostrednic-
tvom obrany reformatora zaznieva obrana celého spolocenstva, hlasiaceho sa
k jeho odkazu. Delegitimizaciou zakladatelskej postavy zo strany nazorovych
oponentov akoby na cti a povesti utrpeli $kody aj sti¢asnici. Prostrednictvom
»Suboja o ¢est” historickej postavy sa tak odohraval aj ,,stboj o cest” celého
spolocenstva. Prepojenie osobnej a kolektivnej urazky nadobuda iny rozmer
- zdanlivo osobné utoky na jednotlivca, Martina Luthera, st tokmi na ko-
munitu vnimajucu sa ako intelektudlne i duchovne s nim spriaznend. Otazka
cti a jej nardsania tu otvara dal$iu perspektivu, prostrednictvom ktorej moz-
no nazerat na formovanie kolektivnych identit.

Jazyk, cest a zivot mestianskych komunit

Mentalne postoje, s akymi mestianska spolo¢nost pristupovala k otazke cti
a jej narusania recou, mozno demonstrovat uz na prikladoch z normativnych
textov. Ich prakticka aplikacia v mestskom stidnictve ostava stale otvorenou
otazkou, najmé vzhladom na povahu sidneho rozhodovania. Nemozno teda
automaticky vychadzat z predpokladu, Ze jednotlivé texty a nariadenia mali
bezprostredny vplyv pri rozhodovani mestskych studov, vznikli vsak v tom is-
tom hodnotovom ramci, v akom boli vynasané ich rozhodnutia. Sudiac podla
neskorsich odpisov alebo tla¢i, povedomie o neskorostredovekych stupisoch
prava sa udrziavalo aj pocas raného novoveku, ¢i uz z praktickych alebo po-
liticko-kultarnych dévodov.*”” Ako priklad mozno pouzit sibor tavernikalne-
ho prava, kde su otazkam cti poskodenej hanlivymi vyjadreniami venované

34 SCULTETI 1599, fol. a iii v. - [a iiii] r.

35  SCULTETI 1599, fol. [a iiii] r.

36 SCULTETI 1599, fol. Niiv. Oiiir.

37  MERTANOVA, Stefania. Ius tavernicale. Stidie o procese formovania prdva tavernickych miest
v etapdch vyvoja tavernickeho siidu v Uhorsku (15. - 17. stor.). Bratislava : VEDA, 1985, na s.
155-215 edicia textu. Dobové latinsko-madarské tlacené vydanie: Jus Civile, Sive Statuta, Privile-
gia, Praerogativaeque ax Consuetudines Municipales Regiae ac Liberae Civitatis Cassoviensis |...].
Bartphae : Typis Civitatis impressit Thomas Scholtz, 1701.
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dva ¢lanky. Medzi prikladmi na pozbavenie cti (entehren) st v prvom z nich
uvedené vyrazy, ktoré pracovali s motivom nehodného povodu (Hunds
Sohne) alebo nemoralneho charakteru a konania (ein Liigner, nicht fromb, ein
Ubelthiiter, Betrieger, Verrdter). V nasledovnom ¢lanku sa nehovori priamo
o zbaveni, ale o poskodeni cti a zboznosti (Frombkheit und Ehr verletzt mag).
Aj ked sa niektoré typy urazok objavuju znova, zda sa, ze v tomto ¢lanku sa
vyber koncentruje va¢§mi na prepojenie so $iroko chdpanym duchovnym as-
pektom (po¢nuc Kirchendieb a ein Pfaffen oder Miinchkindt und Ehebrecher
po Zauberer, Zaubererin a Beschuldigung der Ketzerey). V pripade prvej sku-
piny ide navyse o urdzky, tykajice sa jednej osoby (das nur sein eigen Persohn
betrifft), v druhej kategorii je nactiutthanie vnimané $irsie, kedZze sa tyka po-
$kodenia povesti predkov a povodu (oder sonst, dadurch ritterliche [pdvodne

pravdepodobne vitterliche] und seines Herkommens Frombkhit vertunckelt
oder befleckht wiirde).

Azda s rozli§ovanim poskodeného stvisi aj rozdielnost trestu. V prvej katego-
rii sa v pripade dokazania viny uplatiuje finanény trest. V druhej kategorii,
kde je okruh poskodenych svojim spdsobom §irsi kvantitativne i kvalitativne,
je trest po dokdzani skutku doplneny o dal$iu rovinu. Od vinnika sa oc¢akava-
lo, Ze ma byt privedeny na priestranstvo, kde sa zhromazduje vac¢sie mnozstvo
ludi, a tam verejne vyznat svoje 1zivé tvrdenia, vyslovit ospravedlnenie a aj
takymto sposobom zahladit rany na povesti a cti poskodenych.*® Na tychto
prikladoch mozno vidiet nielen dolezitost pripisovant cti a potrebe jej napra-
vy, ale aj isté rozliSovanie medzi striktne individudlnymi spormi a urdzkami,
ktoré sa tykaju ¢i uz viacerych alebo hodnotovo vyssie stojacich konceptov
(ako zboznost alebo cest predkov). V samotnej sidnej praxi — v miere, ako je
rekonstruovatelna na zaklade zapisov v magistratnych protokoloch - sa pred
18. storo¢im nie vzdy stretavame so $pecifikdciou pravnych zdrojov, ktoré by
jednotlivé rozhodnutia motivovali. Napriek tomu je kultirny a hodnotovy
kontext spolo¢ny pravnej norme i praxi.

Prvej skupine, ktorej budeme venovat pozornost pri diskusii o mestianskej re-
alite, s spory medzi jednotlivcami, ktorych stcastou boli urdzlivo pocitova-
né vyjadrenia. I tie mozno e$te dalej rozlisit na také, ktoré boli v istom zmysle
univerzalne pouzivané a aplikovatelné, nezavisle od kontextu, iba s cielom
druhého poskodit alebo nechat volny priechod vlastnym emdciam. Klasicky-
mi prikladmi st urazky ako zlodej, klamar, $elma, spojenia so psom ¢i varidcie
na tému ,,nepoctivy ¢lovek.“ V principe sa sice nimi mohlo reagovat na nejaku
konkrétnu, zacastnenym znamu situdciu, emocionalny rozmer v$ak prevazuje
nad tym faktickym, i ked nacrtnutie akychkolvek hranic podlieha a je vzdy vy-
sledkom subjektivnej interpretacie. V roku 1705 sa napriklad viedol spor me-
dzi zborovskym hradnym kapitinom Gasparom (Caspar) Csaté a Michalom
Vajnarovicsom.” Kapitdan k mestanovi vyslal dvoch svojich Iudi, pricom Vaj-
narovics ho zacal pred nimi z neznamych pricin znevazovat (vituperiosis ver-
bis afficere & diffamare). Kvoli problémom pri dohadovani podmienok préce,

38 MERTANOVA 1985, s. 177-178.
39  SA PO - p. B], f. MMB - Knihy, sign. 62, s. 12-14.
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ktort mal Vajnarovics vykonat, v hneve Csatda oznacil ,vulgariter Schelma,
Czigan & similibus” a dodal ,,nasram na wasseho Capitana, i na was.”

Urazliva hodnotu ale v uz$ej spolo¢nosti mohli nadobudnut aj bezné slo-
va, ktoré by si nezainteresovani tak nevysvetlovali. V roku 1641 bardejovska
mestska rada riesila spor Woitka Pepernika a Ivana Rusnaka. Ivan mal svojho
spolo¢nika pred svedkami nazvat ,,cesnak® (ty cZesku; du cZesnek), zdanlivo
nevinnym slovom. Jeden zo svedkov vsak vysvetluje kontext. Slova zazneli
ako sucast sporu okolo spochybnovaného vyplatenia dlhu, kde okrem inych
- nespecifikovanych - tvrdsich slov napokon odznel aj cesnak, ¢o ucastnici
spravne chapali ako obvinenie zo zdhradného zlodejstva. Aj mestsky sud to
napokon interpretoval vo vyzname ,zlodej cesnaku® (einen Knoblauch dieb).
V emocionalne vypitej atmosfére hadky tak aj obycajné slovo stacilo na roz-
dachanie este vicsieho sporu, na ktory mal Pepernik reagovat odvolanim sa
na potrebu dokazu pre obvinenie a poskodenie povesti, sprevadzané opitova-
nou urazkou v podobe prirovnania k psiemu pokoleniu.*

V roku 1643 viedli bardejovski piliari spor proti jednému zo svojich radov,
Gregorovi, ktory na cechovom zasadnuti v hostinci k nevhodnym slovam pri-
dal aj spupné chovanie. Situdciu len zhorsila jeho Zena, ktora iného ucastni-
ka pocastovala prirovnanim k psovi, ktory usiel zo Sabinova (du kreppelische
hundt, dubist von Zeben entlauffen). Mestsky sud rozhodol, Ze do mestského
zalara nema byt poslany iba Gregor, ale aj jeho jazy¢nata Zena, (das sie so un-
gewaschen maul hatt), kedze obaja su verejne i sikromne zdrojom nepoko-
jov.*! Pri rozhodovani zohralo ulohu nielen jednorazové konanie, ale zohlad-
novali sa aj dlhSie pretrvavajice modely spravania.

Podobné prepojenie individualneho pripadu urazky a sirSieho kontextu zlej
povesti a spolunazivania ukazuje zauzleny pripad, ktory sa pred bardejov-
skou mestskou radou rozoberal v roku 1665.** Spor sa viedol medzi Matu-
Som (Matthaeus) Pommertom a $ir§ou rodinou Kopferschmiedt a Schutak.
Spustacom bola bitka deti na ulici. Maria Schutak, rodena Kopferschmied,
$la branit svoju dcéru k Pommertovcom, k rodine malého tuto¢nika. Tam sa
vsak rozputala prva séria urazok, ked Maria svoju oponentku nielen obvinila
zo zlej vychovy, Ze bez napravy skonci jej chlapec na Sibenici, ale oznacila ju
i za dlhonosu suku (eine Sucke, Zaucke, du zuplatzte, langndsige Hure), do-
loZiac, Ze nie je hodnd, aby Zila medzi cestnymi ludmi: (du Haderkatze bist,
nicht wehrt dafS du unter Ehrlichen laiiten wohnest). Pommertin jej to oplatila
rovnakou mincou, Gtociac na nu (du hefSlige Zepzersche Hure) i jej matku (du
alte Hure, du bist mich so gutt als deine tochter). V dalSej faze sa do sporu
vlozili muzi. Ked sa Mati§ Pommert vybral do domacnosti susedov, aby do-
siahol ospravedlnenie za utfzené urazky jeho manzelky, bol i on pocastovany
hrubymi slovami, okrem iného opit v zmysle, Ze nie je hoden Zivota v meste

40 SA PO - p. BJ, f. MMB - Knihy, sign. 48, s. 34: ,,du wirst mtt deinem gantzen hunds geschlecht
nicht bezeigen das Ich einen solchen bin, wie auch der Czebner habe nicht kénnen sampt seinen
geschlecht beweisen.*

41  SA PO - p. BJ, f. MMB - Knihy, sign. 48, s. 236: ,,beide in der Zeche und auch privatim sich un-
ruhig stellet.”

42 SA PO - p. B, f. MMB - Knihy, sign. 54, fol. 19v. - 21r.
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(nicht wehrt das er in der Stadt wohne), kedze on - i s manzelkou - je roz-
pustily ¢lovek (ein loser Mensch) a hasterivy pes (Zenkischer Hundt). Mariina
matka Judita k tomu pridala aj gesto, ked si vyhrnula suknu so slovami ,,sprav
ma peknou” (komm mach mich schon).

V nasledujucich diloch sa urdzky i dehonestujtice gesta kopili a spor sa stup-
noval. Pri stretnuti u ¢izmarskeho majstra napriklad Pommert povedal Marii,
ze lepsie by jej bolo predsa len v papuciach (ihr werdet besseren Marck haben
an den Paputschen als an Tschischmen). Méria odpovedala poukazom na svoje
nohy. Prirovnanim Pommerta k psovi a vyzvou, aby ju uhryzol (Sieh Hund
da hast ein bein, nage es). Pri inej prilezitosti zase Mat$ oznacil Mariinho
manzela Juraja (Girge, Georg) za sedliaka a zlodeja (einen Pauer, Flegl, Dieb
gescholten), pricom najmé to prvé Juraja ako nového mestana zjavne nemalo
roztrpcilo, kedze i pred sidom zdoraznoval, Ze je nielen radovym mestanom,
ale aj opravnenym vstupit do cechu (zechmefiger Mann). Este $ir$i rozmer
spor nadobudol vytahovanim zalezitosti z minulosti, ked Pommert napriklad
velavravne trusil Zarty o Juditinej chorobe hlavy spred dvadsiatich rokov, ¢o
sa obzvlast dotklo jej manzela.

Pocas vypocuvania svedkov sa situdcia ukdzala ako este komplikovanejsia.
Jedna svedkyna doplnila, Ze detaily sporu sice nepoznd, ale na Pommerta sa
aj tak vsetci susedia stazuji. V podobnom duchu sa niesli potom dalsie sve-
dectva. Martin (Merten) Figner sa sice z ulice uz odstahoval, ale potvrdil, ze
aj za jeho cias sa tam dostavali do sporov a hadok (offt in Zanckerey und schel-
twort zusammen gerathen), dodavajuc, Ze Pommert je velmi svarlivy clovek
(sehr zenckisch), ktory si — ako dodal iny svedok — vzdy ndjde prilezitost na
daky spor. Pommert sa vyjadril, Ze v Klastornej ulici je to samy marnivy nac-
tiutrhac (eitel Ehrendiebe). Je zaujimavé, Ze vacsina svedkov proti nemu vlast-
ne o podstate sporu ani nemala konkrétne informacie. Podstatou ich vypove-
di bolo skor potvrdenie nepriaznivej povesti Mati§a Pommerta a jeho Zeny.
To zohralo rolu aj pri rozsudku. Mestsky sud totiz zohladnil nielen nélezitosti
aktualneho sporu, v ktorom Pommertovci ani nemuseli byt inicidtormi, ale
prihliadol na $irsi kontext a ich zlu povest. Kedze sa preukazalo, ze Pommert
bol svarlivec (ein Zinkischer Mann), ostatné z toho vyplyvalo - svojvola jeho
deti i vSetky hadky. V rozsudku sa este obzvlast menovalo, Ze poukazovanie
na Juditinu chorobu bolo ¢osi nehodné krestana (einem Christen nicht gezie-
met), a ani oznacenie ostatnych obyvatelov ulice za nactiutthacov neostalo bez
odsudenia. Pommert bol poslany do mestskej vdaznice, kde mal vyckat tvrdy
trest (dalej nespecifikovany). Zenské ucastnicky sporu z oboch strdn sa mali
stiahnut ,,do poslu$nosti“ a nevychadzat, kym sa nebudu znasat, nepomeria
a neobnovia medzi sebou trvalé priatelstvo a dobré susedstvo (bestendige
freiindtschafft, freiie Nachbarschaft).

Priebeh udalosti tohto sporu sved¢i o tom, ze nie kazda urazka a spor bola
nevyhnutne predmetom pre sidne konanie. Mnoho sa napokon vyriesilo vo
vzajomnej, kazdodennej konfrontdcii, kde urazka zriedka ostavala bez odo-
zvy, ale ¢asto v akejsi dynamickej komunikativnej rovnovahe. Tam sa napokon

Forum Historiae, 2022, vol. 16, no. 2



BENKA, Peter.,Bezuzdné jazyky. Cest, re¢ a podoby nactiuttha¢stva v Bardejove od polovice 16. do polovice 18. storocia

utvarala aj povest jednotlivca, ktora v pripade ,,zdsahu zvonku“ mohla nado-
budnut rozhodujuici vyznam. Az ked sa problémov nakopilo, situacia eskalo-
vala a presiahla inosnu mieru - ako v pripade Pommertovcov a ich susedov
- jednotlivci sa obratili na vys$$iu instanciu. Urdzky pouzité v spore su tiez
reprezentativnou vzorkou toho, ¢o bolo k dispozicii. Pri asili o poskodenie
osoby sa napriklad nenarazalo len na charakter (Ehrendieb), ale i na fyzicky
vzhlad (heslige/langnisige).

V tomto smere je zaujimavé rozliSovat hodnotové dorazy pri muzoch a ze-
nach. Poskodenie cti mes§tanov bolo okrem klasickych ttokov na ich moral-
ny charakter casto rozsirené aj o urazky majtce ,,stavovsko-verejny“ charak-
ter. Juraj Schutak sa citil byt obzvlast poskodeny prirovnanim k sedliakovi.
Azda zvlast v mensich mestianskych komunitach, v ktorych bola konfronta-
cia s pristahovalectvom z vidieka beznym javom, bolo vlastné vymedzenie sa
a zddraznovanie prislusnosti k mestianskej identite dolezitym prvkom. O to
citlivej$ie mohli byt potom vnimané narazky na nemestiansky pévod novych
¢lenov komunity. Stavovsku cest muza-mestana bolo mozné napadnit aj
inymi spdsobmi. V roku 1726 sa pred bardejovskou mestskou radou ocitol
spor Jakuba Miillera s Jakubom Czizerom a Andrejom Fithrerom.* Spustacom
sporu, ktory sa vystupnoval az k fyzickému nasiliu, boli Miillerove slova adre-
sované Czizerovi: ,,ga sem lepsi mescsan gak ty, bo weczeg porcsij placsim gak
ty.“ Tu zohraval rolu urazky na mestianskej cti poukaz na vyssiu participaciu
na finan¢nych zavazkoch mesta. Ako bolo mozné vidiet na pasazi v sibore
tavernikdlneho prava, dolezity bol aj nabozensky rozmer a poskodenie niecej
povesti z perspektivy osobnej zboznosti. V roku 1641 sa pred sidom ocitla
staznost Jurka (Jurek) Reidu na spolumestana Jurka (Jurko) Kuntza. Obzalo-
vany mal pri rozhovore v hostinci Reidovu cest poskodit poznamkou, Ze azda
hlada inych bohov (andern Gotter sucht), kedze nebol v kostole.**

V pripade narusania cti mestianok sa hlavnym cielom stavala ich manzelska
vernost a pocestnost nazerana z perspektivy sexudlnej moralky. Tomu zodpo-
vedal aj vyber urazok, uz v uvedenom pripade Pommertovcov. Obdobnych
pripadov v mestskych protokoloch mozno vsak najst mnoho. Niekedy by-
vali navysSe rozsirené o dal$i rozmer, napriklad neprimeranosti pri spravani.
V roku 1735 mestsky stid posudzoval Zalobu manzelov Csanovskych, ktorych
vo vinarni slovne napadol Jakub Miiller mladsi, roz$iriac repertoar tradic-
nych urazok o rozmer cudzieho, polského povodu Sophie Csanovske;j.*

Poskodenie povesti vSak mohlo mat aj vazne praktické nasledky, ako sa
o tom v rokoch 1667 - 1668 presvedc¢ili Matej Famelici, farar v bardejovske;j
poddanskej dedine Mokroluh, a jeho dcéra Dorota. Aj ked bola zasnubena,

43 SA PO - p. BJ, f. MMB - Knihy, sign. 68, s. 282-283. Spor spominany v inej stvislosti v BENKA,
Peter. Mesto a jazyk: Bardejov v ranom novoveku (Monumenta Linguae Slovacae, vol. 2). Bratisla-
va : Univerzita Komenského, 2018, s. 230-231.

44  SA PO - p. BJ, f. MMB - Knihy, sign. 48, s. 53.

45 SA PO - p. BJ, f. MMB - Knihy, sign. 69, s. 279-280. Podla svedectiev povedal: ,, Ty Polszka szuko,
ty polska kurwo twug oczecz w Polscy psi bil, a tebe lem tak tu priwlekol a ty tu welku panyu
teras.“ Pripad spominany aj v BENKA 2018, s. 230. Zmienka o ,,biti psov® méze poukazovat na
to, Ze jej otec bol $arhom, teda zastaval necestné povolanie. Z dostupnych prameriov ale nateraz
nemozno posudit, ¢i na obvineni bolo nie¢o pravdy, alebo ide len o vystupniované usilie o urazku.
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0 jej priazen sa uchadzal aj miestny mladik, Janos Ferencik. Ten rozsiril chyr
o jej domnelom nepoctivom chovani. Sntibenec, Stefan Zimmermann, za&al
otalat so sobaSom az dospel k Ziadosti o zrusenie zasnubenia. Pripad riesil
bardejovsky cirkevny sud (Consistorium), ktory sa najprv neuspesne usiloval
o predvolanie Ferencika, aby ,takowe roztrussene nepoctiwé pomluwanj“ vy-
svetlil, totiZ ,,gakobys sni swé nepoctiwé a neporadné zmisseni a spolecenstwi
mél wykonati, a gegimu Panenstwi posskwrnu v¢initi.“ Ferenc¢ik na vyzvy
nereagoval a usiel. Konzistérium muselo podniknut iné kroky k vyrieSeniu
situdcie. KedZe narusenie cti a povesti bolo verejné, i ndprava tomu musela
zodpovedat. V prvom rade oficidlne ocistilo poskodent rodinu faréra od po-
hany (a diffamatione absolvit) a nariadilo konanie sobdasa (sponsalia consum-
mare mandat) so snubencom Stefanom Zimmermannom. Okrem toho vyda-
lo vyhlasenie, ur¢ené vietkym trom cirkvam v poddanskych dedindch mesta,
podla ktorého Dorka, Fameliciho dcéra, ,,0d toho 1ziwého pomliwanj do cela
se odwazuge a od Nas w Mocy Prawa swobodnd se wyhlasuge.“ Nasledne sa
hnev zniesol na Ferencika: ,,Tobé pak Janos Ferenciku, gakozto Prawa Odbe¢-
hlcowj, ano nesslechetnému a wsseligakym hanebnym hrjchom oddanému
Vtrhacowj a didbelskemu Sluzebnikowj, wzkladame w Mocy Prawa a Nasse-
ho nosycyho Vradu wécné mlcenj: abys swé vtrhawe, 1ziwe vsta, kterés we
gmenu djabelském otwijral, we gménu Bozjm gizZ za tym zawrene drzal.“*

Uz vyssie bolo mozné sledovat presahy urazok z jednotlivca do kolektivnej ro-
viny, ¢i uz poskodzovanim cti susedskej komunity, cechu alebo pribuzenstva.
Specifickt skupinu potom predstavujt slovné ttoky na nositela funkcie, ktoré
mohli byt interpretované ako ujma na cti uradu. Uz vo vy$sie spominanom
spore z roku 1643 mozno vidiet, ze nevhodné spravanie majstra Gregora bolo
sice namierené iba na jedného z ¢lenov, sudny spor v$ak viedol pred mest-
skou radou cely cech. Nevhodné vyjadrenia sa mohli tykat aj reprezentantov
mesta. V roku 1706 sa Albert Cena, nespokojny s vyvojom jeho zalezitosti,
pri viacerych prilezitostiach kriticky vyjadril na adresu volenej mestskej obce
(in dehonestationem Selectae Communitatis): ,Ked Slawni gmin take reczi
premelci, nie budem Was Panowe za statecznich trimat.“” Ostenl potencialne
urazlivych slov na adresu mestskych organov sa tak mohol aspon ¢iasto¢ne
otupit, ak to bolo mozné interpretovat v rovine ochrany verejného zaujmu (ex
affectu syncero promotionis boni publici), ¢im sa vysvetlovalo aj Cenovo kona-
nie. Neslo vsak o samozrejmost a vyrieSenie situdcie vzdy zaviselo od aktual-
neho kontextu i socidlnych a politickych vztahov. Ked v sedemdesiatych ro-
koch 17. storocia doslo k zdsadnym persondlnym a konfesiondlnym zmendm
v mestskej samosprave, motivovanym dvorskou absolutistickou a protirefor-
macnou politikou, hanlivé slova a urdzky mohli byt vnimané citlivejsie.* Cast
starsich evanjelickych elit bola vtedy nahradend katolickymi kandidatmi. To sa

46  Archiv Cirkevného zboru ECAV Bardejov, Protocollum Pastorale Vetustior, bez sign., nepag.
(zapis po¢nuc 7. aprilom 1667).

47  SA PO - p. BJ, f. MMB - Knihy, sign. 62, s. 168.

48  Pre politické a konfesionalne zmeny pozri KONYA, Peter. Presov, Bardejov a Sabinov pocas pro-
tireformdcie a protihabsburskych povstani (1670 - 1711). Pre$ov : Biskupsky trad Vychodného
distriktu ECAV na Slovensku, 2000.
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stalo zdrojom konfliktov, zahfnajucich aj slovné roztrzky, ¢asto spochybnu-
juce legitimitu novych, katolickych organov. Na jeseni 1674 sa novy mestsky
notar Baltazar Csapka a senator Samuel Eiszdorffer stazovali na urdzku na cti,
ktoru utfzili od byvalého richtara Eliasa Spléniho.* Ten spochybnil Csapkovu
poctivost a vernost mestskym zdujmom, ked povedal, Ze novy richtar by si na
svojho notdra mal dat pozor a nenechdvat pred nim listy a mestské pisom-
nosti bez dozoru, aby na nich Csapka ¢osi nesfal§oval (auff das Er [Csapka]
nicht etwas vertusche). Csapka totiz predtym spolupracoval s predstavitelmi
makovického panstva a takymito novymi vyjadreniami Spléni vzbudzoval
podozrenia, Ze by nemusel byt stotozneny so zaujmami mesta, ale skor svo-
jich predoslych kolegov. Pred senatorom Eiszdorfferom, ktorého oznacil za
Selmu (Schelm), sa Spléni navy$e mal vyjadrit, Ze ani Csapka, ani ostatni novi
radni sa na radnici dlho neohreju (weder der Csapka noch ander von denen
itzigen Rathsherren werden lange allda sitzen auff dem Rathhaus). Aktérom
sporu sa zdalo zjavné, v ¢om je koren urazok, ked napokon Csapka ako sucast
svojej obhajoby na Spléniho adresu povedal, Ze to nie on osobne mu odobral
urad notdra, ale stalo sa tak z rozhodnutia Komory. Spolu s Eiszdorfferom
vSak trval na obnoveni svojho dobrého mena (Ehrlichen Namens Erstattung),
citujuc latinsky vyrok, zZe nie je dobré zanedbavat svoju vlastnt dobrua povest
(Crudelis est, quia famam suam negligit. Et Fama, Fides, Oculus non patiun-
tur jocum). Sud vsak pre netplné zlozenie rozhodnut nemohol, do dalsieho
zasadnutia v8ak strany vyzval k priatelskému pokonaniu.

Citlivou zalezitostou pre Cest verejnych uradov boli nielen sikromné vyjad-
renia jednotlivcov, ale aj kritika z radov drzitelov inych vyznamnych postov
v komunite. Tu moZno pripomentt rozliSenie medzi planymi re¢ami a oprav-
nenou kritikou, ako sa objavovalo v dobovom diskurze. Obzvlast kazatelia boli
vnimani tak, Ze zo svojej pozicie boli Bohom povolani na to, aby pomenuvali
a svojou kritikou pomahali napravat nedostatky. Ked vsak doslo k praktic-
kej realizacii tejto ulohy, situdcia sa mohla komplikovat. V roku 1670, teda
eSte v ¢ase institucionalneho prepojenia mestskej samospravy a evanjelickych
cirkevnych $truktur, vzbudila rozruch jedna z kazni miestneho farara.”® Ve-
rejne v nej mal zadtocit na magistrat (offensivam et invectivam Concionem in
Magistratum habuisset publice), ked karhal a za zatratenych vyhlasoval ne-
spravodlivych sudcov. Podla richtarovych slov sa celé zhromazdenie zdalo byt
takymi slovami poburené. Jednou z vy¢itiek, adresovanych kazatelovi, bolo,
ze nedodrzal stupne napominania (gradibus admonitionis) a hanebne (scan-
dalose) napadol magistrat pred verejnostou. Kazatelovi bolo teda nariadené,
aby verejne uznal, Ze takato kritika nema zaznievat v kostole, ale ma byt ad-
resovand vylu¢ne poverenym zastupcom mestskej samospravy, ktorych sa to
tyka. Farar na to reagoval dal$ou kritikou, kde svojich oponentov sice kon-
krétne nemenoval, ale oznacdil ich za hanobitelov knazov (Priester Schonder,
Priester Teuffel). Hlavnou starostou sendtu v celom spore bolo, aby sa v Iude
(vulgus) nerozmohli rozvratné a odbojné sily (seditionis et inobaedientiae)

49 SA PO - p. BJ, f. MMB - Knihy, sign. 55, fol. 241v.-242v.
50 SA PO - p. BJ, f. MMB - Knihy, sign. 55, fol. 51r.-51v.
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voci vrchnosti. Poskodenie cti a autority mestskych organov mohlo teda z ich
pohladu viest k nestabilite v celej komunite.

Tieto priklady urazky ukazuji druht rovinu nartsania cti jazykom, kde bola
predmetom kolektivna entita, ¢asto reprezentovana nielen spolo¢nym insti-
tuciondlnym zazemim, ale aj spolo¢nou identitou. Aj tu byvali urazlivé slova
nezriedka vyrieknuté s cielom poskodenia jednotlivca. Ich Gto¢ny potencidl
vSak spocival prave v tom, Ze ich adresat bol bud vnimany ako sucast istej sku-
piny, ktora bola hanend, alebo bol k dakej, potencidlne negativne reprezento-
vanej skupine svojim rivalom sam priradeny. S mechanizmom utoku a obrany
v pripade kolektivnej identity sa da stretnit uz v pripade teologickych sporov
v zavere 16. storocia, ktoré sprevadzali budovanie pevnejsie definovanych
hranic konfesiondlnych spolocenstiev. Konfesiondlna identita a cest nou
ur¢eného spolocenstva boli vsak castym predmetom slovnych vymen aj
v beznom Zivote mestanov. Dialo sa tak najmé od polovice 17. storocia,
ked sa kontakty medzi jednotlivymi konfesiami v hornouhorskych mestach
zintenzivnovali.”! V roku 1660 doslo v mestskom hostinci k bitke vyvolanej
urazkami na adresu ,luteranskych psov® (Luthrische hunde).* Katolicki pri-
Selci z vidieka a polského pohranicéia osobné spory riesili prostrednictvom
utokov na evanjelicki identitu, spolo¢nu bardejovskym mestanom. Juraj
(Gerge) Kisch napriklad luterdnov nepovazoval za hodnych toho, aby s nimi
pil (die Lutheraner sein nicht werth mit uns zu trincken). V zapale bitky potom
zaznievali aj zvolania: ,,Bic zlodzejoft heretikoff.“ Mestsky sud napokon ne-
trestal iba samotné nasilie, ale aj urazku, ktorej sa dostalo evanjelickému na-
bozenstvu. Potom, ¢o sa mocenské pozicie medzi konfesiami v mestskom
prostredi vystriedali a politickii dominanciu ziskali katolici, zmenil sa aj ob-
sah - aj ked nie charakter — spornych vyjadreni. V roku 1729 sa pred sidom
ocitla Anna Klein kvdli svojim hanlivym slovam, Ze ,Catholiczi Antichrista
csekagu, kedi pridze Sudni den bude, ozda ich bracs bude.” Pripad je zauji-
mavy aj z toho dévodu, Ze v ramci obhajoby Anna pridala na znak pokania
svoje vyznanie, Ze hanlivé slovd vyriekla s cielom poskodenia cti katolickeho
stavu.” Explicitne teda zaznieva priznanie k imyslu poskodit cest celého kon-
fesiondlneho spolocenstva.

Ak boli zvolené v spravnom kontexte, mohli mat narazky na konkrétnu kon-
fesionalnu identitu hanlivy alebo Gto¢ny podtdn aj bez toho, aby obsahovali
explicitne urazliva formu. V zlozitej situacii sa roku 1675 pred novd, katolic-
ku, mestskt radu dostal jeden z predstavitelov evanjelickych mestianskych elit,
Michael Jaray.** Ten sa vyjadril, Ze by radsej zaprel Svita Trojicu a nechal sa
upalit, nez by konvertoval na katolicku vieru. Jeho kolegovia z radov mestanov
— katolicki konvertiti - nezabudli upovedomit mestska radu, ktora sa vsak
51  Pozri tiez BENKA, Peter. Mestskd komunita a réznost konfesii: Bardejov v polovici 17. storodia.
In KONYA, Peter - KONYOVA, Annamaria (eds.). Cirkev a ndboZenstvo v Uhorsku v ranom
novoveku. PreSov : Vydavatelstvo PreSovskej univerzity, 2020, s. 311-334.
52 SAPO-p.BJ, f. MMB - Knihy, sign. 53, fol. 33r.-34v. BENKA 2020, s. 320.
53  SA PO - p. B], f. MMB - Knihy, sign. 69, s. 170-171: ,,Ich Anna alles dieses was ich wieder den
Catholischen Standt geredet habe, solches habe ich zum abzug ihrer ehren geredet und hun-

disch gelogen.*
54 SA PO - p. B], f. MMB - Knihy, sign. 56, s. 17.
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zatial uspokojila iba s napomenutim, aby si daval Jaray pozor na jazyk (wohl
zusehen was er rede), kedZe by ho mohol voviest do nestastia.

Konfesionalna identita vystupovala nezriedka v uzkom spojeni s inymi typ-
mi kolektivnych identifikacii, obzvlast vzhladom na skuto¢nost, Ze katolic-
ke obyvatelstvo bolo v Bardejove v tomto obdobi zvic¢sa polského povodu.
V roku 1669 sa pred sud dostal spor dvoch remeselnikov, Waleka Tkacza
(Textor) a Caspera Rischa.” Risch mal Tkacza okrem iného pocastovat slova-
mi ,zloczega polskego Sin“ a $irit o nom nepravdivé chyry, podla ktorych mal
vdrzbe jezuitské listy, bol zradcom mesta a vyhrazal sa biskupskou mocou. Pri
vySetrovani sa vyskytli ré6zne varianty svedeckych vypovedi o problémovych
slovach, napriklad ,,Zlozegsky Sin“ alebo ,,0lzess Gako Psy Pogansky Sin.“
Tuto nejednoznacnost mozno interpretovat réznymi sposobmi. Treba brat
do uvahy prirodzené limity ludskej pamati. Bol to prave zalobca, kto si udalost
pamital s nardzkou na jeho polsky pévod. V prostredi bardejovskej mestske;j
komunity sa mohol uz skor stretnut s istymi limitmi pri dosahovani rovno-
cenného postavenia, nielen kvoli konfesii, ale aj pdvodu.” Ak bolo odkazo-
vanie na jeho povod naozaj sucastou urazky, je zjavné, ze mu spojenie medzi
jeho konfesiou a narodnostou utkvelo v pamiiti silnejsie nez Rischovi alebo
ostatnym svedkom. Aj ak ide o falo$nu spomienku, da sa usudzovat to isté
prepojenie medzi nabozenskou a narodnostnou identitou, ktoré teda muselo
byt pritomné v dobovom diskurze.

Ak sa vychadza z predpokladu, Ze sucastou kolektivnych identit je aj emo-
cionalne vnimand prislusnost k skupine, nie je prekvapivé, ze v pripade po-
kusov o pohanenie, ttoénici viedli ttok tymto smerom. Casto dochddzalo
k prepdjaniu viacerych prvkov. V pripade tu uvddzanych bardejovskych re-
meselnikov $lo o dve kolektivne identifikacie, katolicku a polsku. Vyssie sme
vsak videli, Ze aj uitok na osobnu ¢est a moralku - ako v pripade Sophie Csa-
novskej — mohol zahfnat individudlny i kolektivny prvok. Urdzany kolektiv
mohol byt definovany roéznymi sposobmi - konfesionalne, etnicky, politic-
ky, ale aj regiondlne. V bardejovskych redliach sa napriklad zda byt celkom
oblubenou nardzka na horsiu povest a mravnu integritu zien s pé6vodom zo
Spisa.”” Prave tu sa ponukaju moznosti pre dalsi buduci vyskum kolektivnych
identit, ktory sa doposial stustredoval vi¢$mi na uroven intelektudlneho dis-
kurzu a v iom pritomnej reprezentacie vlastného a cudzieho. Stidne procesy
a v nich zaznievajtice obvinenia vsak mozu byt jednou z ciest, ako sa dostat
blizsie k socialnej praxi a z perspektivy cti k posudeniu emocionalnej sily a do-
lezitosti kolektivnych identifikacii (konfesionalnych, stavovskych, etnickych,
regionalnych a inych) v kazdodennom Zivote ranonovovekej spolo¢nosti.

Individudlne a kolektivne urazky mohli byt napokon vzajomne tzko prepo-
jené s tretou v ivode spomenutou kategdriou, a to rahanim sa (blasphemia),

55 SA PO - p. BJ, f. MMB - Knihy, sign. 55, fol. 30v.

56 BENKA 2018, s. 150-151.

57  Pri opise spore Pommertovcov vyssie sa medzi urazkami napriklad objavila Zepzersche [sc. Zip-
serische, teda spi$skd] Hure. Podobnych prikladov by sa dalo najst viacero, v r6znych jazykovych
mutciach, v roku 1691 napriklad ,Scepusiacam Caniculam®. SA PO - p. B, f. MMB - Knihy,
sign. 59, s. 15.
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teda urazkami cti v transcendentalnej rovine. Aj pre tuto kategdriu je druha
polovica 17. a prva polovica 18. storocia v Bardejove (a inych hornouhorskych
slobodnych kralovskych mestdch) vda¢nym vyskumnym terénom. Vtedy totiz
pod tlakom externych svetskych a cirkevnych institacii dochddzalo ku konfe-
sionalnym zmendm a v pévodne evanjelickych mestianskych komunitach sa
¢oraz viac objavoval katolicky element. Okrem konfesionalneho superenia vo
vSeobecnej, vierou¢nej rovine v$ak okolnosti procesu vytvarali podmienky aj
pre vznik roznych animozit osobného alebo skupinového charakteru.

V pripade, ze vychodiskom boli evanjelicko-katolicke konfesionalne spory,
najcastej$imi spdsobmi rihania sa - z evanjelickej strany - boli uitoky na ma-
ridnsky a eucharisticky kult. Prikladom je situdcia z roku 1729.>® Mesto v za-
stupeni svojho fiscusa vtedy viedlo spor proti Jakubovi Volenszkému, ktory
sa mal dopustit urazok proti katolickemu ndbozenstvu a Panne Marii (Contra
Religionem Romano Catholicam; contra honorem et integritatem Beatissimae
Semper Virginis Mariae). Volenszky sa pocas navstevy susedného Zborova dal
pri hostine do rozhovoru s jednym z miestnych uradnikov. Zacalo sa zvycaj-
nymi konfesiondlnymi, katolicko-evanjelickymi prekarackami. Rozhovor sa
vystupnioval k Volenszkého tvrdeniu, Ze to on je pravym katolikom (Catho-
licus verus), zatial ¢o jeho spolo¢nici st iba katolikmi rimskymi (vos autem
tantum Romani). Na vycitku, Ze katolicka cirkev sa moze pochvalit radom
cirkevnych otcov a svitcov, dodal, Ze Luther bol rovny apostolom (Lutherum
esse sanctum parem Apostolis). Vrcholom vyjadreni bolo, ze Maria bola rov-
naka ako iné Zeny. Z argumentdcie pocas procesu je zjavné, Ze prave posledné
tvrdenia na adresu Panny Marie boli vnimané ako blasphemia, teda najzavaz-
nejsie. Aj sam Volenszky si toho bol vedomy a v obhajobe zdoraznoval svoju
pravovernost vlastnym vyznanim potvrdenym prisahou, Ze Maria bola pred,
pocas i po pdérode pannou (vor, in und nach der Gebuhrt eine reine Jungfrau
gewesen und geliben ist). V ostatnych svojich vyjadreniach sa v§ak podriadoval
rozhodnutiu magistratu. Vaznost urdzky cti Panny Mdrie dosvedc¢uje aj iny
pripad, tentokrat z rokov 1659 - 1660.” Mestan Jakub Dsetko mal nielen ura-
zit katolikov, ale zaroven sa mal dopustit rihania voc¢i Panne Marii slovami:
»ihr papisten fasten nur vor etwas vor einer alten huere unnd wollen nicht
arbeiten [...] Wi Polaczi len ku stare kurwi postite a tu swetite.“ Tento spor za-
padol do vystupniovaného konfesionalneho sporu v Bardejove v tom obdobi
a dokonca hrozilo, Ze by sa mohol stat nastrojom poskodenia povesti mesta
v celokrajinskom meradle.

Ucta, ktord bola hostii ako Telu Kristovmu v katolickom prostredi prisu-
dzovand, je dosvedcena aj podobami barokovej zboznosti, ktoré sa rozvijali
okolo tohto prvku vierouky. Akékolvek hanlivé nardzky tymto smerom boli
teda vnimané velmi vazne. Uz v $estdesiatych a sedemdesiatych rokoch sa
v Bardejove a v inych mestach vyskytli pripady, ktoré boli vhimané ako utok

58  SA PO - p. BJ, f. MMB - Knihy, sign.69, s. 165-170. V inom kontexte spominané v BENKA 2018,
s. 225.
59  SA PO - p. BJ, f. MMB - Knihy, sign. 52, fol. 232r.-. Pozri tiez BENKA 2020, s. 320.
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na hostiu a ktoré mali dohru az na krajinskych férach.® V roku 1722 sa pred
mestskym sidom ocitol Martin Friedt za to, Ze svojim nepristojnym sprava-
nim rusil priebeh rimskokatolickej omse.®! Svoj posmech vystupnoval, ked
okolostojacim povedal o pozdvihnutej hostii: ,,a uss se blaznya, a uss Dzewki
macse uss wam Pana Christa uz hrobu wzali.“ Obzaloba zahrnala ruhanie
sa katolickej cirkvi (blasphemare cum praejudiciis Romano Catholicae Religio-
nis), pohors$enie krestanov (Scandaloque Fidelium Christi), rihanie sa cti Bo-
zej a svatych (Blasphemare honoremque DEI, sanctorum et sacerdotum ejus)
a porusovanie zakonov Bozich i kralovskych (DEi Regiique legum). Friedt bol
za rihanie napokon odsudeny - aj na vystrahu ostatnym - na 50 ran bicom,
pricom trest mal byt vykonany pred farskym kostolom.

Vo viacerych zmienovanych pripadoch mozno pozorovat prelinanie hned
niekolkych aspektov, od usilia o individudlnu urdzku cez skupinové hanlivé
oznacenia az po ruhanie sa v duchovnej rovine. Ked mestania v zapale spo-
ru a pod navalom emdcii povolili uzdu svojmu jazyku, ¢asto si medzi po-
hanenymi nevyberali. V pripade obvineni z rihad¢stva a nartsania cti Boha
a nabozZenstva je svedectvom o pocitovanej vaznosti skuto¢nost, ze rolu Za-
lobcu zastaval mestsky fiscus, nie iba radovy jednotlivec z komunity, ktory by
sa bol citil pohaneny.®* Spor teda nadobudal verejny charakter a rihavé slova
boli vnimané nielen ako urdzka konkrétnych institucii ¢i jednotlivcov, ale aj
ako potencialne narusenie poriadku a stability spolocenstva.

Zaver

Cest bola v spolo¢nosti raného novoveku viadepritomnym zjavom, suc¢asnici
v jej intencidch uvazovali a neraz sa jej dovolavali. Pre historikov vSak ostava
vdaka svojej roznorodosti a komplexnosti — podobne ako mnoho inych, sa-
mozrejmych fenoménov socidlnej interakcie — nie vzdy lahko uchopitelnym
predmetom vyskumu. Cielom $tudie bolo poukézat na jednu z moznych ciest
k interpretacii hodnotovych systémov mestianskych komunit raného novo-
veku prostrednictvom analyzy verbalnych utokov na cest zaznamenanych
v sudnych protokoloch mestskych rad. Podobne ako iné prchavé a situacne
podmienené prvky socidlnej reality, aj Cest sa zjavuje jasnej$ie v momente
konfliktu. V pripade intelektudlneho diskurzu je situacia zdanlivo o cosi
jednoduchsia, kedZe autori jednotlivych textov explicitne tematizovali otazky
cti a potencialnych hrozieb zo strany ,,neskroteného jazyka®, prepdjajuc vyzvy
krestanskej mravouky s dobovym humanistickym diskurzom a jeho dora-
zom na antické vzory. O to zaujimavejsie je sledovat, do akej miery boli sami
vzdelanci schopni tieto principy aplikovat vo svojich vlastnych pripadoch,
pripadne aké reprezentacné stratégie vo svojich textoch volili, ked sa sami

60  Bardejov: BENKA 2020, s. 326-328. VARGA S., Katalin. Vitetnek itéloszékre... Az 1674-es gd-
lyarabper jegyz6konyve. Pozsony : Kalligram, 2002, s. 136-138 (Sabinov), s. 188-190 (Bardejov).
K otdzkam rtthania a nactiutthania pozri tiez KOWALSKA, Eva. Na dalekych cestdch, v cudzich
krajindch. Bratislava : VEDA, 2014, s. 39-59.

61 SAPO- p- BJ, £ MMB - Knihy, sign. 67, s. 84-88. Pozri tieZ BENKA 2018, s. 225.

62 K procesnej stranke sporov na star$om materiali SZEGHYOVA, Blanka. Sudnictvo a stidna prax
v mestdch Pentapolitany v 16. storo¢i. Bratislava : VEDA, 2016, s. 51-72.
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ocitli v centre konfliktu, ¢i uz individualne alebo ako reprezentanti konkrét-
nej konfesionalnej interpretacie a s nou spéatého spolocenstva. Na prikladoch
zbardejovského sudnictva sa dd ukdzat na moznosti, ktoré dobové nactiutrha-
nie ponuka pri interpretacii zdielanych hodnot radovych mestanov. Obzvlast
pripady urazok cti rozne definovanych skupin pontkaju moznosti pre dal-
$1 vyskum. Badanie kolektivnych identit sa doposial sustredovalo va¢$mi na
uroven intelektudlneho diskurzu a v nom pritomnej reprezentacie vlastného
a cudzieho. Sudne procesy a v nich zaznievajtiice obvinenia v§ak mézu byt
jednou z ciest, ako sa dostat blizsie k socidlnej praxi. Z perspektivy ,,dotknu-
tej cti“ tak mozno vnimat emociondlnu silu, délezitost a potencidlnu reflexiu
jednotlivych typov kolektivnych identifikacii (konfesionalnych, stavovskych,
etnickych, regiondlnych a inych) v kazZdodennom Zivote ranonovovekej spo-
lo¢nosti. Z pohladu potreby obrany cti seba samého, svojho spolocenstva
i jeho stcasnych ¢i minulych predstavitelov tak vyskum povodne zamerany
na dejiny kriminality ponuka impulzy i pre analyzu dalSich dobovych so-
cio-kulturnych a politickych procesov.
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Abstract

SZALMA, Stefan. The Capture and Trade of Captives by Hungarian Soldiers dur-
ing Istvan Kohary’s General-Captaincy in Szécsény and Filakovo.

The trade of captives was part of everyday life on the Ottoman-Hungarian bor-
derland during the 17t century. Despite the peace between the Habsburgs and
Ottomans in the years 1606-1663, frequent looting expeditions and constant
skirmishes occurred between the two empires. The local trade of captives also
flourished, which included raiding expeditions for the sole purpose of acquir-
ing captives, negotiations regarding ransom and standards for keeping and
redeeming captives. Interest was so great on both sides such that in the 17t
century, an extensive system of customs and unwritten rules existed, largely ac-
cepted by both Ottoman and Hungarian rulers. The focus of this article is on the
involvement of Hungarian soldiers in the field of captive trading during the time
of the general captainships of Istvan I. Kohary Cases examined concern primar-
ily the garrisons of Filakovo, Szécsény, Balassagyarmat and to a lesser extent,
other surrounding castles, all sourced from the Kohary family archive located in
the Banska Bystrica State Archive. Attention is centered on cases where people
were taken captive from the ranks of the civilian population (mostly subjects of
Ottomans), and not explicitly Ottoman soldiers or dignitaries. The aim here is a
study of the behavior of soldiers towards the general population in the above-
mentioned territories, and an observation of the application of specific customs
connected with the trade of captives in practice.

he focus of this article is on the involvement of Hungarian sol-

diers in the area of captive trading during the time of the general
captaincy of Istvan I. Kohary. Case studied concerns primarily the
garrisons of Filakovo, Szécsény and Balassagyarmat, and other sur-
rounding castles. The majority of attention is focused on incidents
where individuals were taken captive from the ranks of the civilian
population (mostly subjects of Ottomans), and not explicitly Otto-
man soldiers or dignitaries. Of course, from the context of the sourc-
es used, it is not possible to clearly assess in each case whether the
captives were also lower-ranking soldiers. In most occasions, how-
ever, it is explicitly written that they are Ottoman subjects, two-sided
taxed subjects from both the Hungarian and the Ottoman side, or
only subjects from the Hungarian side. The aim of the present article
is a study of the behavior of soldiers towards the civilian population
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in the abovementioned territories and an observation of the application of in-
dividual customs and standards related to the trade of captives in practice. The
primary source for this research is the Kohary family archive located in the
Banska Bystrica State Archive.! The examples presented mostly come from the
territory of Novohrad county, the vilayets of Buda and Jager and in some cases,
also more distant counties and Ottoman territorial administrative units. Such
cases often concern captives named by the authors of the sources as “Rac/Ra-
cok” or “Serbs”; however, the aim of this article is not a detailed study of ethnic
affairs in such lands. Therefore, only the previous research on Serbs and the fact
that their ethnic or religious affiliation could influence the Hungarian soldiers’
attitude towards them is considered.? Further conclusions are not made regard-
ing any affiliation in this work because in the relevant period, the term “Rac”
can refer to several different ethnic groups and the migration of Serbs into Hun-
gary took place in several waves from the Middle Ages.’ For this reason, only
general facts are presented about the phenomenon of Serb communities and
subsequently individual cases are studied not from the position of ethnicity, but
only from the perspective of their status as captives.

The Ottoman-Hungarian trade of captives maintained an unwritten rules and
customs, which were accepted by both sides. Historiographers and Turkolo-
gists have exposed the regularity of this phenomenon by analyzing a number
of cases scattered amongst a range of archival funds. Therefore, a rich knowl-
edge of available scientific literature is important to consider when studying
individual cases. Many scientific works in published literature on the succes-
sor states of the Hungarian Kingdom deal with the topic of Ottoman-Hun-
garian captive trading. Basic material includes the work of Géza Palfty,* in
which he detailed the most important regularities and features of the captive
trade. Palfty primarily points to the use of customs and unwritten rules that

1 Ministerstvo vnttra Slovenskej republiky (MV SR), Stitny archiv v Banskej Bystrici (SA BB),
fond (f.) Kohary-Coburg I-V. (KCI-V.).

2 About Serbs see MOLNAR, Antal. A Szerb ortodox egyhdzszervezet a hddolt Magyarorszdgon.
In CSAKI, Tamdas - GOLUB, Xénia (eds.) A Szerb székesegyhdz a Tabdnban - Az eltiint Rdcvdros
emlékezete. Budapest : Budapesti Torténeti Mzeum, 2019; SZAKALY, Ferenc. Szerbek Magya-
rorszagon — szerbek a magyar torténelemben. (Vazlat.) In ZOMBORI, Istvan (ed.) A szerbek
Magyarorszdgon. Szeged : Méra Ferenc Muzeum, 1991, pp. 11-50; KUCEROVA, Kveta. Chor-
vdti a Srbi v strednej Eurdpe. K etnickym, hospoddrskym a socidlnym otdzkam v 16. - 17. storoci.
Bratislava : Veda, 1976. A work which also includes information on the inhabitants and ethnic
questions: DAVID, Géza. Pasak és bégek uralma alatt. Demogréfiai és kozigazgatds-torténeti ku-
tatasok. Budapest : Akadémiai Kiado, 2005. Also about ethnicity of Ottoman garrisons: HEGY],
Klara. A torok hédoltsdg virai és vdrkatonasdga. I kotet. Oszmdn védelmi rendszer Magya-
rorszdgon. Budapest : Historia, MTA Torténettudomanyi Intézete, 2007, p. 233.

3 The predominance of Serb inhabitants in territories controlled by the Ottomans is also men-
tioned in the letter of Pal Szepessy from November, 1671. He expresses the concern that Hungary
might very well become a second Serbia (nem t6bbé Magyar, hanem Raczorszag). MICHELS,
Georg. Habsburg Empire Under Siege: Ottoman Expansion and Hungarian Revolt in the Age of
Grand Vizier Ahmed Kopriilii (1661 - 1676 ). Montreal : McGill-Queen’s University Press, 2021,
p. 368. Well-known Hungarian turkologist Lajos Fekete emphasized that the period of the Ot-
toman-Hungarian neighborhood is often referred to as the “Turkish world” or “torokvilag,” but
considering the ethnic situation among the Ottomans, it would be more appropriate to use the
phrase “Bosnian world” or “Serbian world” (bosnydkvilag, racvilag). HEGYI 2007, p. 233.

4 PALFFY, Géza. A rabkereskedelem és rabtartds gyakorlata és szokdsai a XVI-XVIIL. szézadi
térok-magyar hatdr mentén. (Az oszmdn-magyar végvari szokasjog torténetéhez). In FONS,
1997, vol. 4, no. 1, pp. 5-78.
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gradually formed on the borderland. From a geographical and subject matter
point of view, other works by authors from Hungary> and Slovakia® are also
important, including those written on slavery or more specifically, on the top-
ic of slavery within the Ottoman Empire.”

The Ottoman-Hungarian captive business also had its own particulars, which
arose due to the clash of two different cultures, though largely influenced by
the Ottoman view of slaves and the existence of systemic slavery in the Otto-

5  Also important on this topic is the publication DAVID, Géza - FODOR, Pal (eds.) Ransom Slav-
ery along the Ottoman Borders (Early Fifteenth — Early Eighteenth Centuries). Leiden; Boston :
Brill, 2007, pp. 1-193. Data about the trade of captives is contained in the publication DAVID,
Géza - FODOR, Pal. I. Bayezid doneminde Osmanli-Macar miicadelesi ve bunun Macaristanda-
ki etkileri. In OCALAN, Hasan Basri - KARAASLAN, Yusuf Ziya (eds.) Uluslararas: Yildirim
Bayezid sempozyumu, 27-29 Kasim 2015, Bursa. (Turk Tarih Kurumu yayinlari, VIII/28.). An-
kara : Tirk Tarih Kurumu, 2019, pp. 129-148. A study on slavery in the culture of Islam and in
the Ottoman Empire FODOR, Pal. Adatok a magyarorszagi torok rabszedésrél. In Hadtorténeti
Kozlemények, 1996, vol. 109, no. 4, pp. 133-142. ILLIK, Péter. Magyar rabok soproniakhoz irt
konyorgd levelei a XVII. szazadbol. In Hadtorténelmi Kozlemények, 2013, vol. 2, pp. 510-521;
KOM]JATI, Zoltén, Igor. A t6rok foglyok szerzésének lehetdségei és korlatai Fiileken Kohdry Ist-
vén f6kapitdnysdganak idején (1667-1682). In UJVARY, J. Zsuzsanna (ed.) Az oszmdn-magyar
kényszerii egyiittélés és hozadéka. Piliscsaba : Pazmany Péter Katolikus Egyetem Bolcsészetés Tar-
sadalomtudomanyi Kara, 2013, pp. 271-286; TARKO, Ilona. Anyagi kultira a rabtartok altal
kovetelt és megkapott druk alapjén a Batthy4ny birtokokon a XVI - XVII. szazadban. In UJVARY
2013, pp. 255-270. The author also wrote a dissertation with a similar title: TARKO, Ilona. Rab-
kereskedelem és anyagi kultiira a XVI-XVIL. szdzadban a Batthydny csaldd levéltdra alapjin (Ph.
D. thesis). Piliscsaba : PPKE BTK, 2013. In this work, she deals with the phenomenon of captive
trading in connection with material culture, and also focuses on ransom repayment with various
items of material culture. Her research is based on sources from the archive funds of the Bat-
thyény family. TOTH, Hajnalka. Torék rabok Batthydny 1. Addm uradalmaiban. In Aetas, 2002,
vol. 17, no. 1, pp. 136-153.

6  Onthe Hungarian Chamber and finances provided for liberation of captives: KOHUTOVA, Méria.
Uhorsk4 komora a vojaci v tureckom zajati. In BADURIK, Jozef - SLADEK, Kamil (eds.) Politicky
zrod novovekej strednej Eurdpy. (500. vyrolie narodenia Ferdinanda 1. - zakladatela habsburskej
monarchie). Pre$ov : Vydavatelstvo Michala Vaska, 2005, pp. 179-183. On the topic of the pos-
sibilities of redeeming soldiers and nobles from captivity and Jan Balassa: MALINIAK, Pavol.
Pomoc alebo hrozba? Kapitian banskych miest Jan Balasa a jeho vztahy k mestanom a zemanom
(so zretelom na bitku pri Se¢anoch). In FERENCOVA, Helena (ed.) Rod Balasovcov v 13. az 19.
storo¢i. Modry Kamen : SNM - Muzeum babkarskych kultar a hraciek, 2013, p. 163-165. Also
a chapter about captives: MARKUSKOVA, Helena. Hospoddrske a socidlne pomery v gemerskej
stolici pod osmanskym panstvom v 17. storoc¢i (Ph. D. thesis). Bratislava : Univerzita Komenského
v Bratislave, 2013, pp. 173-177. About the Palffy-Ottoman correspondence and the phenomenon
of captives: CELNAR, Michal. Listy osmanskych hodnostdrov adresované Mikuldsovi Palfimu
1588 - 1594. In Historicky casopis, 2022, vol. 70, no. 2, pp. 193-215. The current article discusses
some cases also mentioned in the work on the Ottoman letters about captives from the time
of Istvan I. Kohary’s general captaincy in more detail: SZALMA, Istvan. A Kohary I. Istvan-
nak cimzett oszman rabkereskedelemmel kapcsolatos iratok [Ottoman letters about captives ad-
dressed to Istvan (Stephanus) I. Kohary]. In Keletkutatds, 2021, no. 2, pp. 57-73.

7 Among Turkish authors, historian Ziibeyde Giines Yagc1 must be mentioned, who has published
several works on the topic of slavery in recent years. Her piece on slave markets also offers a num-
ber of terminological contexts and valuable data in many spheres of this phenomenon: YAGCI,
Ziibeyde Giines. Istanbul Esir Pazar1. In YAGCI, Ziibeyde Giines - YASA, Firat - INAN, Dilek
(eds.) Osmanl: devletinde kilelik: ticaret, esaret, yasam. Istanbul : Tezkire Yaymcilik, 2017, pp.
57-90. Regarding female slaves in the Ottoman Empire YAGCI, Ziibeyde Giines. Osmanli dev-
letinde kéle kadinlar. In KAYA, Miyase Koyuncu -YILMAZ, Bedriye (eds.) Tanzimat oncesi
Osmanly toplumunda cinsiyet, mahremiyet ve sosyal hayat. Ankara : Tirkiye Diyanet Vakfi
Yayinlari, 2018, pp. 207-223. From a methodological point of view, important literature in-
cludes: CONERMANN, Stephan - SEN, Giil (eds.) Slaves and Slave Agency in the Ottoman Em-
pire. Bonn : V&R Unipress, 2020. An edition of sources with an introductory study, especially
on captives and slaves in the territories of Africa during the 16%-18" Century: KLARER, Mario.
Verschleppt, Verkauft, Versklavt. Deutschsprachige Sklavenberichte aus Nordafrika (1550-1800).
Edition und kommentar. Wien : Bohlau Verlag, 2019. However, it is important to know the spe-
cifics of slavery even outside of the Ottoman Empire, in this regard: HAGEDORN, Jan Hinrich.
Domestic Slavery in Syria and Egypt, 1200 — 1500. Bonn : V&R Unipress, 2019.
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man Empire.® According to surviving sources, slaving expeditions were un-
dertaken as early as 1403, e.g., Ottomans from Thessaloniki also traveled to
the territory of Hungary in order to obtain captives and slaves. According to
later data, during the 15" century, the inhabitants of Hungary were also the
objects of “akinc1” attacks.’

Over the course of several decades, the customs and unwritten rules associ-
ated with capturing, imprisoning and selling captives gradually developed.
The possibility of redeeming captives also advanced, and captives progres-
sively acquired a special social status which came with certain rights. Both
sides participated in these activities; therefore the rules created by the collab-
oration of Ottoman and Hungarian society were mostly accepted by both par-
ties. At the same time, such practices can be classified as border customs (vég-
vari szokdsok, Grenzbrauch), similar to the order that was accepted among
the Hungarian and the Ottoman border castles (rendtartds a magyar és torok
véghazak kozott).'” This mutual acceptance of the rules by the Ottoman and
Hungarian sides is also referenced in a statement regarding deadlines for
delivery of ransom in a letter of captives from Eger (“mind Magyar To6rok
torvény azt tartja...”). !

Regarding the trade of captives during the 17" century, it should be clarified
that we are not talking about the rare capturing of a few people during war
or some occasional excursions. Looting expeditions for the sole purpose of
obtaining captives (in the case of the Ottomans, expeditions called “cete/
¢ete”) and the subsequent complex process of their sale or liberation was
part of everyday life on the borderlands in the 17" century, and even in the
years before. Essentially, it was an illegal but tolerated possibility of earning
money for soldiers, as well as actual “employment” for other, militant ele-
ments of society."

The Ottoman phenomenon of capturing of people from Hungary and trading
them took on greater proportions during the 16" century, when a large num-
ber of people were taken into captivity. It was also connected to the frequent
wars, flourishing long-distance slave trade and probably also with the initial
phase of the consolidation of Ottoman power in the territories of former me-
dieval Hungary."” The time from the end of the Fifteen Years’ War, i.e. 1606,

8 The mode of thinking, in which a group of people is considered a commodity, has its roots in
Roman law. Like Christianity, Islam was strongly influenced by late ancient culture and therefore
these monotheistic worlds inherited the Roman concept of property and ownership. CONER-
MANN - SEN 2020, p. 12. However, captives on the Ottoman-Hungarian borderland also had
a number of rights and a status that distinguished them from slaves, despite the fact that their
owners, following the example of the slaves of the Ottoman Empire, also considered them prop-
erty and mentioned them in testaments. SZAKALY, Ferenc. Ali koppanyi bég sarca. (Adalékok
a hodoltsagi magyar kereskedelem problematikdjahoz) In MARTOS, Mdria (ed.) Folia Historica
2 (A Magyar Nemzeti Miizeum Evkonyve). Budapest : Magyar Nemzeti Mtizeum, 1973, p. 37. Of
course, even in the relevant period, it is possible to find different meanings of the term “captive”
in different cultures. Also, captives enjoyed different statuses in different countries.

9 DAVID - FODOR 2019, pp. 137-138.

10 PALFFY 1997, pp. 5-6.

11 MV SR, SA BB, f. KC V, no. 16 280.

12 PALFFY 1997, p. 17.

13 PALFFY 1997, pp. 8-11.
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represented the longest period of mutual peace between the Ottomans and
the Habsburgs that either had experienced up to that time. Thanks to mutual
agreements and valid peace treaties, no open military conflict occurred until
1663, though historiography often refers to this time as “a period of peace
marked by wars” (in Hungarian terminology “hdborus békeévek”). This term
is preferred because despite existing peace treaties, the political-military and
social situation cannot be called undisturbed. Small military operations by
both sides did not stop, and for the people of the 17" century, there were
also some customs that they could not relinquish, even during this period."”
The seizure of inhabitants was common not only for the Ottomans, howev-
er. Hungarian soldiers also made extra money through captive trading. The
local trade in captives as directed by both sides intensified significantly dur-
ing the 17" century, especially between the years 1606-1663.° Occasionally
subjects from the Hungarian side were taken, which then became a part of
negotiations between the captured subjects landowners and the captains of
the soldiers who had carried out the specific operation. Of course, motivation
varied, but the most attractive reason, for both sides, was the possibility of
obtaining a financial sum from ransom. It is well-known that soldiers often
faced existential problems and therefore such action could offer the possibil-
ity of a certain financial improvement for both sides. It is necessary to add
that the uncertain borders of these two empires were the front lines, even in
peacetime, and the soldiers’ mentality also adapted. For Hungarian soldiers,
it was the fact that Ottoman, Turkish or Serb captives earned them “extra”
ransom, as supplies and wages were received irregularly.'” As for the Otto-
mans, they were forced to some extent to adapt their methods and goals to
the Habsburg-Hungarian side, whose desire was not to acquire actual slaves
for economic or military use, but captives who retained some trade capital, so
they could subsequently demand ransom.®

In the case of Ottoman capture by the Hungarian side, it is also necessary to
distinguish between the factual wrongdoings of Christian soldiers and the
justified capture of Ottomans in territories belonging to Hungarians at that
time. Namely, among the duties of the captains, or the captain—generals of
individual castles, was also reporting non-compliance in the event that there
was a breach of peace by the Ottomans. In these situations, crimes had to be
reported to the pasha of Buda, and at the same time to the “bey” to whom the
Ottoman soldier in question belonged. Of course, duties of the Hungarian
captains also included the responsibility to capture those Ottomans who, in
times of peace, had invaded a sovereign’s possessions or looted there.” These
duties resulted from individual peace treaties concluded between the Ottomans

14  SKOVAJSA, Miloslav. Habsbursko - osmanské mierové zmluvy 1498 - 1615 (Ph. D. thesis). Brati-
slava : Univerzita Komenského v Bratislave, 2014, p. 186.

15 HEGYI, Klara. A fiileki szandzsdk. Budapest : MTA BTK, 2019.

16  PALFFY 1997, pp. 8-11.

17  KOMJATI 2013, p. 271.

18 FODOR 1996, p. 140.

19 AGOSTON, Gébor — OBORNI, Teréz. A tizenhetedik szdzad térténete. Budapest : Pannonica
Kiado, 2000, p. 133.
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and the Habsburgs during the 17, starting with the Peace of Zitava and its
fifth and sixth points which sought to regulate Ottoman-Hungarian relations
in the borderlands. However, these points were not adhered to in full. The
Peace of Zitava marked the beginning of the second stage of the “peace peri-
od,” which in practice was not peaceful at all. The Peace of Zitava was renewed
again in 1608 and also confirmed later in other peace treaties, e.g. in Vienna
(1615), Komarno (1618), Gyarmat (1625), as well as during peace negotia-
tions in 1627 and 1642.%° For this reason, it is also necessary to examine the
specific circumstances related to individual complaints regarding the capture
of Ottomans by Hungarian soldiers as in some cases, they may have been le-
gitimate arrests based on individual peace agreements.

In the second half of the 17" century, the Peace of Vasvér included a ban on
the unauthorized taking of captives, though the observance of peace treaties
looked very different in practice. Based on this and the decree of the Court
Military Council, the general captains of the borderlands attempted to force
captains and captain-generals to comply with prohibitions. However, the
commanders were certain in the fact—and the same also applies to earlier
periods—that they had to take into account that sometimes violations by sol-
diers occurred out of necessity (lack of food, supplies). Moreover, the Otto-
mans could also exaggerate and lie about real losses, and sometimes reports
and allegations could include bad intentions on the part of the Ottomans or
the accuser in question. Therefore, they selected information and opened in-
vestigations only in egregious cases, or what was considered appropriate to
resolve. This occurred especially if ordered to do so by the Court Military
Council. There were also periods when a ban on taking captives was ordered,
not for the sake of peace, but rather to kill as many enemy soldiers as possi-
ble. Komjati also pointed out that after the Peace of Vasvar, during numerous
bans, it was not possible to stop soldiers from giving up their—until then “law
suffering”—source of income which compensated for insufficient supplies.
They often completely ignored all orders and sometimes even went against
the will of their immediate superiors, forcefully leaving the castle in order
to acquire captives. If successful, a part of the eventual ransom or part of the
spoils was nearly always donated to their superior, winning his silence and
avoiding being reported. If a report was made, soldiers often claimed that the
expedition was undertaken with the permission of their captain or superior.*!

During the periods of peace (1568-1591 and 1606-1663) captives were ob-
tained through looting expeditions, wandering or raids, primarily undertak-
en to collect taxes from the “enemy” side, though also to simply loot a village
and take its horses and cattle. These periods were characterized by small skir-
mishes on both sides and expeditions called “csata” in Hungarian or “cete”
in Turkish. It must be emphasized that today’s Hungarian term “csata” also

20 ILLIK, Péter. Torok dilds a Dundntillon — Torok kdrtételek a nyugati-dundntiili hédoltsdgi perem-
vidéken a 17. szdzad elsé felében (Ph. D. thesis). Piliscsaba : PPKE BTK, 2009, pp. 10-11. HEGYI
2019, p. 98.

21 KOMJATI 2013, pp. 276-279.
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meant a smaller group of horsemen or foot soldiers that went on a harvesting
expedition in the period of the Ottoman neighborhood,* though at present,
it primarily refers to a battle or fight. It is important to explain this term in
the context of the 17" century because of the large number of sources written
in Hungarian. In modern Turkish, the term “gete” simply means “a group of
people” Terminology seen in journalism such as “gete harbi” (guerrilla war)
is derived from this.*”

The following pages will focus on instances of individuals captured by sol-
diers from several fortresses on the Hungarian side. Victims were mostly
Ottoman subjects or bilaterally taxed subjects of both the Hungarian and
Ottoman sides.

Filakovo, located in Novohrad county, was occupied by the Ottomans in 1554
and became the center of the sanjak of Filakovo.** However in 1593, it again
fell into the hands of the Habsburgs.*® According to some estimates, the Hun-
garian defense line maintained around 90 castles during the 17" century with
the fortresses gradually divided into six main captaincies. Filakovo was an im-
portant part of the fifth (mining) captaincy, which was based first in Levice,
later in Nové Zamky and then after its conquest, in Leopoldov.*® After Eger
fell into Ottoman hands, it was replaced by Tokaj, Szendré and then Filako-
vo.”” Filakovo defended the mining towns against possible Ottoman attacks,
which could be expected from Eger and the Ottomans from Buda.”® Szécsény
was the third most important castle of the mining captaincy during the 17
century,” which fell into Christian hands as early as 1593 and from that time
maintained a Hungarian garrison.

The cases analyzed here occurred during the period of the general captaincy
of Istvan I. Kohary, who was appointed shortly after 23 September 1647 as

22 PALFFY 1997, p. 8.

23 CSAKI, Eva. Torok-magyar szétdr. Budapest : Balassi Kiad6, 1995, p. 92.

24 KOM]JATI, Zoltén Igor. Egyetértésben a kizos érdekért - A fiileki végvdr miikidtetése Kohdry Istvdn
[fbkapitanysdgdnak idején (1667 — 1682). Dunajskd Streda : Vambéry Polgdri Tarsulas, 2015, p. 6.

25 ISIK, Mustafa. XVI. Yiizyilda Osmanli Hakimiyetinde Budin (Ph. D. thesis). Sakarya Universitesi :
Mayis 2013, pp. 77-78.

26 It is estimated that in the middle of the 16" century, the chain of fortresses numbered 100-120,
and in the 17 century, about 90 castles. FUNDARKOVA, Anna. Barokovy aristokrat. Bratislava :
VEDA, 2018, pp. 90-91. Due to involvement in European power struggles, the Habsburg side
tried to maintain peace with the Ottomans through diplomacy. Therefore, in the first 40 years of
the 17" century, the number of border castles with a royal garrison was reduced to the previously
mentioned 90 castles. PALFFY, Géza. A torok elleni védelmi rendszer szervezetének torténete a
kezdetekté] a 18. szazad elejéig. In Torténelmi Szemle, 1996, vol. 38, no. 2-3, p. 207. The study is
also available in English: PALFFY, Géza. The Origins and Development of the Border Defence
System against the Ottoman Empire in Hungary (Up to the Early Eighteenth Century). In GEZA,
David - FODOR, Pal (eds.) Ottomans, Hungarians, and Habsburgs in Central Europe: The Mili-
tary Confines in the Era of Ottoman Congquest. Leiden; Boston; Koln : Brill Academic Pub, 2000,
pp- 3-69. Similarly, on the castles of the borderland AGOSTON - OBORNI 2000, A tizenhetedik
szdzad, p. 126.

27  CZIGANY, Istvén. Reform vagy kudarc? Kisérletek a magyarorszdgi katonasdg beillesztésére
a Habsburg Birodalom hadseregébe 1600 - 1700. Budapest : Balassi Kiadd, 2004, p. 71.

28  KOMJATI 2013, p. 271.

29  KOZICZ, Janos. A torok elleni harcok vitézi hagyomanya a Kohary csaladban. In KOZICZ, Janos
- KOLTAI, Andriés (eds.) Kohdry Istvin emlékkonyv a kecskeméti piarista gimndzium alapitdsanak
300. évforduldjara. Budapest; Kecskemét : Piarista Rend Magyar Tartomanya, 2015, p. 31.
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captain-general of the Szécsény and Holloké fortresses.’® Ten years later, on
14 February 1657, he was appointed by the Court Military Council captain-
general of Filakovo Castle.”

The garrisons of these castles, similar to those of other castles on the Otto-
man-Hungarian border (Hungarian and Ottoman), went on looting expedi-
tions even during peacetime, during which they also took people into captiv-
ity, including soldiers as well as the civilian population. This happened for the
reasons previously mentioned above.

Civilian population in the territory of the condominium were guaranteed
some security from Hungarian soldiers if they also recognized Hungarian au-
thority, i.e. if they paid taxes and also respected the Hungarian landowner.
Despite these informal rules, there are many known cases where Hungar-
ian soldiers took subjects who had paid taxes to both sides captive. Some-
thing similar was mentioned on 26 July 1654, in a letter to Istvan I. Kohary
from Ostrihom archbishop, Gyorgy Lippay, regarding resolution of the case
of the abbot of Foldvar, Miklos Pozsgai, and Gyuricza Racz. Pozsgai reported
to Lippay that soldiers from Balassagyarmat,’” in the vicinity of Foldvar had
captured a Serb named Gyuricza Racz. Gyuricza was a subject of the Otto-
mans but also of Pozsgai. The soldiers sold the man to Istvdn Kohary for 160
florins and claimed that he did not pay taxes to the Hungarian side. Racz
was released by Kohdry on the promise that he pay two hundred thalers plus
include other valuables in the ransom. In his letter, Lippay begged Kohary to
release Racz from his debt on the grounds that he was a subject of Pozsgai and
paid taxes, so the soldiers did not have the right to take him into captivity or
sell him to Kohary. Lippay also argued that this was damage to church prop-
erty.* In sources dating from the 17" century, the name “Foldvar” can mean
several locations but in this case it is Dunaféldvar.** A Benedictine abbey had
been located on this territory since the Middle Ages.*® According to Turkish
sources, in 1590 the town may have had around 870 inhabitants with the vast
majority being Hungarian.” In 1630, the abbot of Foldvar was canon Gyorgy
Vasvari, and he wrote at that time that the town was inhabited by Serbs and
“Hungarians.” The Hungarians paid about 20 Hungarian florins to the abbot
and also added other gifts. However, he writes that the Serbs have a good re-
lationship with the Turks, that is why they pay him nothing and do not even

30 PALMANY, Béla. Grof Forgach Adam és baré Kohary Istvén zélogszerzédései a szécsényi urada-
lom térgydban (1647 - 1650). In PALMANY, Béla (ed.) Fejezetek Szécsény torténetébdl - Nagy Ivdn
Torténeti Kor Evkonyv 2012 - 4. Salgétarjén : Magyar Nemzeti Levéltar Nograd Megyei Levéltdra :
2013, p. 443. MOCSARY, Antal. Nemes Négrdd vdrmegyének historiai, geographiai és statistikai
esmertetése III. Pest : Trattner, 1826, pp. 189-190. SZABO, Andras Péter. Személynévmutaté -
életrajzi adattdr. In SZABO, Andrés Péter (ed.) A szécsényi seregszék jegyz6konyve 1656 — 1661.
Salgétarjan : Nograd Megyei Levéltar, 2010, p. 336.

31  KOM]JATI, Zoltin Igor. A fiileki végvar miikidtetése Kohdry Istvdn fékapitdnysdgdnak idején
(1667 — 1682) (Ph. D. thesis). Debrecen : Debreceni Egyetem, 2011, p. 8.

32 Inthe source, Gyarmat. Today, Balassagyarmat, Hungary.

33 MV SR, SA BB, f. KC . no. 564.

34 Today, Tolna county in Hungary.

35  http://lexikon.katolikus.hu/F/f%C3%B6ldv%C3%A1ri%20ap%C3%A1ts%C3%A1g.html 30. 10.
2021.

36 ISIK 2013, p. 214.
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want to obey him. The village of Kémléd also belonged to the abbey, which
was then inhabited by Serbs. In addition to other gifts, they also paid a mon-
etary tax of six Hungarian florins a year.””

Serbs living in the town could refuse to pay taxes to the Hungarian side as
they were under protection of the Ottoman garrison there. But the inhabit-
ants of the mentioned village had to pay taxes or they could expect attacks
from the “hajduchs” (border guards), as a reprisal.*®

The Ottomans intervened in favor of Christians if they were their subjects.
A significant part of letters and requests from the Ottomans regarding cap-
tives concern Christian subjects, on behalf of whom the Ottomans mediat-
ed to the captains of the castles or other Hungarian authorities. In 1653, the
pasha of Pest, Mustafa, addressed his complaint to the captain-general of
Szécsény (later captain-general of Filakovo), Istvan I. Kohdry, in the interest
of a Serb subject named Vukovo. He was also a subject who paid taxes to both
the Hungarians and the Ottomans and was captured by Hungarian soldiers.
Mustafa got information that a few days prior, Kohary had temporarily re-
leased the man on the condition that other captives vouched for him. Kohéry
then sent Vukovo to Gyér to see Istvan Zichy.” In Gy®r, it was legally estab-
lished that Vukovo properly paid taxes, even to his Hungarian landowner and
for this reason the soldiers had no right to apprehend him. The iron shackles
were removed from his feet. However, the Hungarian side took advantage of
the situation and the Hungarian landlord restricted Vukovo from fulfilling his
duties towards his Ottoman landowner. Mustafa warned Kohary in the letter
that Vukovo was a subject who also had obligations towards the Ottomans.*’

Regarding the name of this captive (“rac Vukovo rab”), it is appropriate to
also mention a few related thoughts. In fact, the letter also mentions a second
“Serb Vukovo” (az masik rac Vukovo). Therefore, it is also possible that the
name Vukovo did not refer to a specific person, but to a geographical origin;
the location where the person came from. However, the letter may also refer
to names as the first name Vuk is still widespread among Serbian-speaking
people. Such first names also existed among the Ottomans in the ranks of
new Muslim converts in the Hungarian territories, less common in the 16™
century but more frequent from the 17™ century on. In 1573, names such
as Hussein Vuk or Turhan Vuk appear in the ranks of the “mustahfizes” in

37  ANDRASFALVY, Bertalan. Duna mente népének artéri gazdédlkodasa Tolna és Baranya megyé-
ben az drmentesités befejezéséig. In BALOG, Janos (ed.) Tanulmdnyok Tolna megye torténetébil
VII. Szekszard : Tolna Megyei Tandcs Levéltara, 1976, p. 51.

38 ANDRASFALVY 1976, p. 51.

39  Stefan Zichy was the vicarious captain general in Gydr in the years 1646-1655. PALFFY, Géza.
Keriileti és végvidéki fékapitanyok és f8kapitany-helyettesek Magarorszagon a 16-17. szazad-
ban. Minta egy késziil6 f6kapitanyi archontoldgiai és ,,életrajzi lexikonbol® In Torténelmi Szemle,
1997, vol. 39, no. 2, p. 278.

40 At the same time, Osman begged Kohdry not to harm the captive, the messenger or the other
captives, and reminded him to observe the Ottoman-Habsburg agreements. MV SR, SA BB, f. KC
V, no. 12 089. In less detail, this case is discussed in the article SZALMA 2021, A Kohary L, pp.
70-71.
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Buda and Pest.* The name Vukman was common among Bosniaks, which
is mentioned in a source from 1572, “Vukman isimli zimmi 6lmis,” ** for
example. Variations of the names Rad-, Niko-, Drag- and Vuk- are common
in the rosters of the castle garrisons, and often the same person’s name was
written in different forms. These names belonged to Serbs, Bulgarians and
other ethnic groups who lived side by side in the Balkans and “borrowed”
their first names from each other. The mixing of names was even more in-
tense in the Hungarian territories under the Ottomans. With the Serbs, it is
also important to take into account the fact that first names in the Balkans
very often consisted of two names; the first name of the person in question as
well his father’s first name.* Alternatively, the translator may have conflated
two first names into one.

In Ottoman sources, ethnicities are mentioned in the event of converts com-
ing from territories where many captives were taken to the Ottoman Empire.
The interest of the Ottomans in thinking in more detail about phenomena
such as ethnicity, that is, a group of people that differed in some way from the
observer, and the religion of infidels increased during the period when they
met new rivals in the form of Venice and Hungary, the territories of West-
ern Christendom. For Western Christians, there were no mass conversions
of people to Islam, it happened only in individual cases. The Turkish of the
early modern period did not have a suitable word to describe this new form
of Christianity, except for the loose designation of “kafir” (gyaur). The Otto-
mans thus started using the names of ethnic groups and it is possible that the
purpose was to express religious affiliation. In official documents, the conver-
sion of Orthodox Christians was mentioned only in rare cases. In contrast,
in the case of conversion of Western Christians to Islam, they were included
more often.*

It is also known that distorted versions of names occur frequently in contem-
porary sources, especially in the case of “foreign” ethnic groups. Since this
is a source of Ottoman provenance written and translated by an interpreter,
logically there is a considerable chance of mistakes connected with writing
names. The same often happened in the case of other sources, even in individ-
ual Ottoman ranks, which were regularly mistaken for names in translations
or written incorrectly. Another example is the imprecise equivalent of names
such as Amhat or Amhet instead of Ahmed, and the like.

The author of the abovementioned letter, pasha Mustafa, is also mentioned
regarding another case of a Serb captive named Vukovo in a complaint made

41 HEGYI 2007, p. 34. Mustahfizes were elite infantry of the castle garrison under the command of
the captain and his deputy. HEGYI 2019, p. 291.

42  GOKBILGIN, Tayyib. Sokollu Mehmed Pasanin bir Talimati ve 1572 tarihinde Bosna ile alakadar
birkac vesika. In Prilozi za orijentalnu filologiju, 1958, no. 6-7, p. 161.

43 Invillages that were inhabited by people from the Balkans, there are often cases where up to three
first names were attributed to one person. They did so in case the given person also had unmar-
ried sons, indicating the father’s name, the person’s own name and the names of his sons, which
causes even more confusion (e.g. Vuji¢, grandfather, Nikola, father and unmarried sons Bogdan
and Ilije, etc.). HEGYI 2007, pp. 302-303.

44  HEGYI 2007, pp. 262, 264-265.
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about the captive’s shackles. It should be noted that shackles or manacles
played a key role regarding the status of captives. They were also decisive from
the point of view of customary law. Based on this, they were also called “iron
slaves/captives” or “captivus ferreus,” a term was used to refer mainly to those
with shackles on both legs. Those who paid a special amount in advance were
exempted from wearing them. This fee had name, “ransom for handcuffs” or
“ransom for iron” (vas vagy bilincsvaltsag). However, the majority of captives
did not take this option, which was also due to the fact that people were more
likely to pity beggars with handcuffs as there was less suspicion that they were
dealing with a fake. On the other hand, the “captivus ferreus” had special
rights, which was acquired only in the case of permanent handcuffs. They
were protected by common law legislation, which forbade beating or further
handcuffing. In addition, such a status provided certain advantages in specific
situations.* Regarding the shackles of the aforementioned Vukovo, Musta-
fa only knew that he had given money to a man from the city of Pomaz*
who had promised to remove the shackles and hand over the ransom to his
owner, the jailer. However, Mustafa claimed that harm was inflicted on the
captive. He begged Kohary to investigate what actually happened. Mustafa
wanted to know the truth so that no further harm would come to his subject.
The alleged perpetrator denied the captive’s version. However, pasha Mustafa
did not mention exactly whether the person really removed the shackles and
whether harm was done, which would also make sense, or whether he just
took the money without removing the shackles.*’

Cases of Ottoman subjects being taken captive by Hungarian soldiers were as
frequent as the looting of their villages. So it was also for Serbian people who
were subjected to looting by Hungarian soldiers, most likely from Szécsény.
In 1652, “bey” Omer wrote to Istvan Kohdry about Serb subjects who had
received a letter of protection in 1626, stating that they would not be exposed
to injustice. Despite this, soldiers from the Hungarian side took these sub-
jects into captivity, including women and children, and robbed them of their
cattle or whatever they could. Since they were subjects properly paying taxes
to the Ottomans, Omer pleaded with Kohdry to restrain the soldiers from
committing transgressions and warned him that “such a situation cannot lead
to anything good.” **

The letter of protection was not helpful for Serb subjects either, even in the
case of an operation written about in a letter by a soldier from Szendr6 (Sen-
drov), Ferenc Dobdczi, to the vice-captain of Filakovo, Laszlo Fekete, on

45  PALFFY 1997, pp. 39-40. The practice of shackling captives was different in some periods of the
17% century. In 1670, for example, Pavol Esterhdzy reproached Stefan II. Kohary as the pasha of
Jager accused him of the fact that despite the peace agreement, the people of Filakovo let cap-
tured Ottomans walk in handcuffs for 40 days. This shows that there were certain limits in deter-
mining ransom and accessing captives. Kohary claimed that the pasha was lying, but nevertheless
ordered an investigation and promised his superior that he would send him a report as soon as
possible. KOMJATI 2013, p. 275.

46  Today, in Pest county, Hungary.

47 MV SR, SA BB, f. KCV, no. 12 089.

48 MV SR, SA BB, f. KC V, no. 12 093.
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14 July 1661. In the letter, Dobdczi complained that recently several soldiers
from Filakovo had started committing violations. A few months prior, they
had taken a certain number of cattle belonging to a village named Otlak and
more recently, they plundered the village of Kakucs, killing 14 people and
taking nine captives who were forcibly dragged to Gyor, specifically mention-
ing that they were Serbs. They also took around three hundred cattle from
the village and set the village on fire. The incident occurred despite the fact
that the villagers had a letter of protection issued to them by the palatine. The
leaders of the looting soldiers were Janos Lazar and Istvan Somogyi. *

The case is quite ironic due to the fact that Ferenc Dobdczi himself, Mihély
Sz¢él, another soldier from Szendrd, also carried out numerous military op-
erations in the years 1642-1667, during which they managed to tax sever-
al municipalities in different regions. During this time, both men acquired
properties based on donations from the king and the palatine. A list of taxed
municipalities has been preserved from the estates of the two mentioned fami-
lies which details, for example, Serbs from one wasteland in Csongrad County
who started paying taxes to soldiers, giving 10 thalers in the years 1643-1655.
The list also includes Kakucs, from where in 1648-1660 “every man” paid
one florins per year and they were to deliver one pair of boots annually. In
these years, they indeed met the Hungarian requirements.”® Borovszky iden-
tifies the location as the County of Békés, which makes it clear that it is the
Kakucs wasteland, which was located near the village of Kétegyhaza' in to-
day’s Hungary. This is also proof that the Hungarian soldiers were able to lead
expeditions over relatively large distances.

The letter reveals other interesting connections. It says that Jan Lazar was cap-
tured in Gy6r, but he was probably temporarily released. It is also stated that
he is guaranteed to collect the part of the cattle that he got as loot, further re-
vealing that he was probably released based on the guarantee of Pal Frater. The
document in which Pal Frater vouched for Janos Lazar was also problematic.
Dobdczi wrote that Lazar was released despite the fact that Pal Frater claimed
that he wrote the letter to him in a very drunken state.”® This means that he
tried to get out of the situation and apologize for vouching for Lazar. Finally,
nine captives from Gydr were released as Pavol Frater himself acknowledged
that they had been captured wrongfully. Dobdczi also sent Frater’s letter to
the vice-captain and pleaded with him to arrest as murderers the soldiers who
had participated in this operation. He also begged him to get the soldiers to
return the stolen cattle to the residents of the damaged villages. Otherwise,
Dobdczi would turn to the palatine.™

49  SZALMA, Stefan. Uhorské a osmanské vypravy vedené za i¢elom ziskania zajatcov. In SESTAK,
Miso (ed.) Zbornik zo stretnutia priatelov regiondlnej historie. VII. Hradiste : Obcianske zdruzZenie
Priatelia histérie Novohradu, 2021, pp. 41-42; The original source is the letter: MV SR, SA BB, .
KC1I, no. 814.

50 BOROVSZKY, Samu. Csandd varmegye torténete 1715-ig. 1. kotet: A varmegye altalanos
torténete. Budapest, 1896, pp. 236-237, 239.

51  Magyarorszdg helynévtdra. Pest 1863, s. 16.

52  “.igen részeg volt, mikor az levelet adta..” MV SR, SA BB, f. KC1, no. 814.

53 SZALMA 2021, Uhorské a osmanské, p. 42.
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Dobdczi’s name appears in sources in connection with captives even later. On
13 March 1663, in a letter from Filakovo, Istvan Oroszlanyi informed Istvan
Kohary about Doboczi’s financial affairs. He mentions that one soldier from
Baldzske Darmoty, Antal Laczkd, who had six captured Serbs in his posses-
sion, traveled to Kohdry. They were probably subjects of Dobéczi, who had
promised the soldier onehundred pigs for the aforementioned Serbs. The pigs
were to be herded to Filakovo by other Serbs (probably Dobdczi’s subjects),
who, according to the plan, were to bring a total of three hundred animals.
Regarding the six captured Serbs, Laczkd said that he had bought them from
the people of Onod* and Szildgyis for money, and that he saw no benefit
from it. It is said that they came across the Serbs “just like that” in the waste-
land and did not capture them during a purposefully led expedition.”” The
soldier, also had cash on him as Dobdczi promised him the sale of additional
pigs from the mentioned three hundred total. Dobéczi came to Filakovo from
Stitnik® with Ebeczky and demanded the money from Oroszlanyi. The au-
thor of the letter withheld it from the soldier as there were disputes about the
amount in Filakovo.”

The letter also mentions another Serb who was captured by a soldier. Alleged-
ly, this seventh Serb was not part of the negotiations regarding the exchange of
captives for animals. He arrived in Filakovo earlier and, according to Antal’s
testimony, delivered 40 thalers and one head cover called “calpac” (kalpak/
kalpag).® The captive then took 20 thalers from Dobdczi and had a receipt
for it. The author of the letter asked Kohary to solve the mentioned cases
and to hear all those who were affected by the problems outlined. He also
asked Kohary to write to Balassagyarmat in the interest of the soldier at the
beginning of the letter, since Dobdczi had begun threatening him. Without
specifics, he also mentioned that Dobdczi had come to them last year as well,
complaining that the soldiers had taken cattle from his Serb subjects. Alleg-
edly even then, he demanded the soldiers to be punished.”

During the times of the Ottoman-Hungarian neighborhood, standards and
customs associated with the trade of captives included not only inherit-
ing captives, but also their resale. New owners could operate with them
as if they had caught them themselves. On 5 December 1658, Laszl6 Fe-
kete Ivanyi wrote to Istvan I. Kohary on the matter of Serb captives stating
that he had handed over four Serbs belonging to the Palatine in Filakovo,
Serbs were still in Filakovo at the time of the letter.®® Kohdry had probably
ordered the detainees be released as he wrote that despite this, they still
haven't left and are in Miklés Dedk’s house. Fekete claimed that these are
Serbs who pay taxes and their ransom belongs to the Palatine, since he had

54  Today in Hungary, Borsod-Aba-Zemplén county.

55 MV SR, SA BB, f. KC . no. 794.

56  Today in Slovakia. In the source Csetnek.

57 MV SR, SA BB, f. KC1, no. 794.

58  In Hungarian text kalpag: A type of head cover. KISS, Gabor - KOHARI, Anna - MANDL, Or-
solya (eds.) Régi magyar szavak magyarizé adatbdzisa. Budapest : TINTA Konyvkiado, p. 218

59 MV SR,SA BB, f. KC1, no. 794.

60 MV SR, SA BB, f. KC1, no. 781.
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purchased them from someone else. He also stated that the ransom money
for the Serbs is with Miklés Dedk.®!

Of course, during the war years, looting operations proliferated even more
as battles offered more opportunities for soldiers to acquire valuable capital.
On 21 April 1664, Martin Unger wrote in a letter to Istvan I. Kohary about
an expedition of several soldiers, among whom he mentions Pal Olasz, Jan
Csaszar and others. The soldiers sent four Serbs, probably captives, and 20
“Serb” horses to Filakovo. The loot was acquired near the village of Janoshal-
ma,* (in the letter “Jankd”). The soldiers who brought the Serbs did not have
any new information, only that around 300 Tatars were also staying near
the village. In connection with the Tatars, he also mentioned more loot; not
long ago they managed to take several horses from them.® Another case is
known from the same village of a Serb captive in 1656,% Péter Cziftra Jankoi,
who belonged to a soldier named Janos Gesztelyi, was being managed. The
latter testified that, according to general custom, he usually released his cap-
tives temporarily and gave them a few days to collect the ransom. Based on a
guarantee, he also released the captured Serb but received news that he had
jumped into the Danube and died. However, Gesztelyi suspected that he had
been deceived and therefore called on the guarantors to deliver him the cap-
tive or his corpse. If this was not possible, he demanded that the guarantors
(other captives) pay the debt; however, if the guarantors could prove that the
captive died on that date, then Gesztelyi would waive the ransom.®

Sometime before 1663,% a resident of Szécsény, Istvan Nagy, summoned Bar-
tolomej Szentpéteri from the village of Martono$®” to come to Szécsény by
the date of St. Paul, 25 January, when the market in Szécsény was also usually
held.®® In the discourse of that period, captives were perceived as part of their
owner’s property to some extent, and were mentioned in last wills as part of
the assets divided among the heirs. Financial matters, debts and income from

61 MV SR, SA BB, f. KC 1, no. 781.

62  Today, in Hungary, Bacs-Kiskun county. Previously, in Bodrog county.

63 MV SR, SA BB, f. KC1, no. 803.

64 SZABO 2010, p. 80.

65 /14./ Anno 1656. die 19. septembris. /XVII/ Secunda levata causa. In SZABO 2010, pp. 80-81.

66  The letter is undated but was probably composed sometime before 1663 because it was written
in Szécsény, which was in the hands of the Habsburgs until 1663. At that time, Captain-General
Stefan I. Kohary had to set the castle on fire, order the garrison to leave the fortress and subse-
quently Szécsény fell into the hands of the Ottomans.

67  Today in Serbia, in the territory of the former Bacs-Bodrog county. A small Serbian population
lived there. Hungarian soldiers went on expeditions even to such distances for the purpose of
taxing the population and taking captives. Also in 1641, soldiers from Filakovo looted near Sze-
ged, which is located near the aforementioned village. The inhabitants asked the pasha to allow
them to come to an agreement with the commander from Filakovo, Janos Gombkoét6, about the
payment of taxes so that the soldiers would let them be. REIZNER, Janos. Szeged torténete. I ki-
tet. Szeged : Szeged szab. kir. varos kozonsége, 1899-1900, p. 154. http://www.bibl.u-szeged.hu/
reizner/01/1132.htm 20. 10. 2021.

68 MV SR, SA BB, f. KC V, no. 13 614. Markets in Szécsény on the day of Sv. Pavol were so import-
ant before 1552 that even the Ottomans supported their realization. PALMANY, Béla. A vég-
var-mezGvarostdl a varosig. Balassagyarmat polgari fejlédése az Gjkorban 1552 - 1870. In TYEK-
VICSKA, Arpad (ed.) Nagy Ivdn Torténeti Kor Evkonyv. Balassagyarmat : Nagy Ivan Torténeti
Kor, 1997, p. 16.
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them were inherited in the same way.® It is clear from the letter that Istvdn
Nagy’s wife received “property” from her previous husband in the form of
an unsettled 50 thalers, which was to be paid to him by a Serb captive whom
he had released temporarily. Nagy reminded Szentpéteri of this obligation,
because the captive had promised to pay the 50 thalers and Szentpéteri had
vouched for him when he was released. However, witnesses testified that the
captive had paid off his debt to Szentpéteri in the form of four head of cattle.
It is understood from the context of the letter that Szentpéteri made an agree-
ment with the captive to settle the debt with the captive’s owner, and appar-
ently this never occurred. For this reason, the author of the letter called on the
addressee to come to Szécsény on 25 January, threatening that if he does not
show up and pay his debt, he will go to his home, drag him out of the house
and forcefully take from him not 50, but 100 thalers.”

Conclusion

Eight sources from the period of Istvan I. Kohdry’s general captaincy reveal-
ing specific details on the captive trade were explored above. These includ-
ed victims of looting expeditions by soldiers from Filakovo in two cases,
Szécsény soldiers in two instances, two cases by Balassagyarmat soldiers and
in two more examples, the looters were unspecified Hungarian soldiers. An
additional case from the source editions and literature was mentioned where
the actors were soldiers from Szécsény, and one more where soldiers from
Szendré were involved.

These cases explored above show that individual units of Hungarian soldiers
were able to lead looting expeditions to territories quite far from the border.
At the same time, the fact that there were several landowners collecting
taxes or other capital from inhabitants of the more distant Ottoman-con-
trolled counties also proves that the Hungarian side was quite skillful in this
area. These examples further confirm that it cost the Hungarian side a lot of
effort to maintain its influence in essentially lost territories, at least in such
a modest way.

Such examples also confirm the theory proposed by historian Péter Andras
Szab¢ that several captives from the ranks of the Serbs crossed over to the
Hungarian side in order to be freed. This is known thanks to some evidence
that in the ranks of the soldiers of garrison of castles, there are more people
with the surname Récz. This is documented, for example, by the names in the
list of soldiers during the distribution of loot.

Two-sided taxation of subjects in the territory of the condominium guar-
anteed a certain form of protection. However, in some places, the target of
attacks could be those also subject to Hungarian taxes, and could even be
subjects on church property. Of course, in the case of Serbs who paid taxes,
there was leniency on the part of the prelates, and thus they protected these

69 SZAKALY 1973, p. 37.
70 MV SR, SA BB, f. KC V, no. 13 614

Forum Historiae, 2022, vol. 16, no. 2



73

SZALMA, Stefan. The Capture and Trade of Captives by Hungarian Soldiers during Istvan Kohary’s General-Captaincy ...

subjects, that is, they demanded the captains keep their soldiers in check and
release individuals who had been taken to captivity despite the fact that they
were paying taxes.
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Abstract
FEHER, Andrea. Domestic violence in the 18" century Transylvania.

This paper examines family violence in the 18" century Transylvania with a fo-
cus on two major themes: child maltreatment and intimate partner violence.
The topic will be explored based on records and documents produced by secu-
lar and ecclesiastical courts. The primary goal of the current study is twofold—
to analyze the legal consequences of family violence and to investigate the
construction of the narratives surrounding these trials. Emphasis will be placed
on the differences in approaches to domestic violence in the aforementioned
sources and a few illustrations of the way hierarchical violence was perpetuated
in these documents will be provided.

he primary sources used in the research for this paper come

from two major categories: the Court Protocols from Cluj
(Kolozsvar/Klausenburg) and the Synodal Protocols of the Tran-
sylvanian Protestant Consistories. The bodies of these documents,
produced by Protestant males, attest to the systemic, hierarchical
violence which existed in the early modern family.'

According to the secondary literary sources, in the Christian para-
digm, the discipline of wives and children was perceived as a duty,
which in some cases was understood as a show of love, a mutual
obligation of the head of the household and a “patriarchal privilege”
that justified the superiority of the man over his domain.*> Most re-
searchers therefore operate with this understanding of the concept
of patriarchal violence and narrow their study to only violence
committed by males. In the following pages, it will be argued that
it is more appropriate to talk about hierarchical than patriarchal

1 The town of Cluj was the third largest city of Transylvania in the 18" century, inhab-

ited by Saxons and Hungarians. It is particularly important to note the Protestant
character of the town, with the majority of its people belonging to the Unitarian
and Calvinist Church. Therefore, all sources on which this research is based were
produced by Protestant males. CSETRI, Elek. Kolozsvar népessége a kozépkortdl
a jelenkorig. In DANE, Tibor - EGYED, Akos - SIPOS, Gabor - WOLF, Rudolf
(eds.) Kolozsvdr 1000 éve. A 2000. oktéber 13-14-én rendezett konferencia eléaddsai.
Kolozsvér : Erdélyi Muzeum-Egyesiilet, 2001, pp. 9, 14.

2 TOIVO, Raisa Maria. Domestic violence. In BROOMHALL, Susan (ed.) Early Mod-

ern Emotions. An introduction. London; New York : Routledge, 2017, p. 208; FOX,
Vivian C. Historical Perspectives on Violence Against Women. In Journal of Inter-
national Women'’s Studies, 2002, vol. 4, no. 1, pp. 16, 18; WALKER, Garthine. Crime,
Gender and Social Order in Early Modern England. Cambridge : Cambridge Univer-
sity Press, 2003, p. 49.
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violence as the former definition includes all types of aggression instigated by
family members in general, describing conflicts initiated by females or elder
siblings toward younger members of the household equally. In the current pa-
per, cases where family members abused their hierarchically-based moral au-
thority and ended up before secular and ecclesiastical courts will be discussed.

From the start, attention must be drawn to the small percentage of court cases
included in juridical documents involving intimate partner violence. The lack
of lawsuits found here can be explained, at least partially, by the fact that pa-
triarchal discipline and hierarchical violence were an inseparable part of the
cultural landscape. Many argue that the reason for the absence of accounts
of intimate violence lies in the reluctance of family members to challenge the
breadwinner of the family. Children, of course, had no legal authority to initi-
ate lawsuits nor would any legal or social representative do so on their behalf.
Women, on the other hand, did not dare to complain fearing the consequenc-
es. Secondary literature shows that shame and fear were among the most im-
portant emotions that prevented abused wives from denouncing the behavior
of their aggressive husbands. Shame, in that their social prestige would suffer
and fear of the financial consequences of a separation, that is, fear of poverty.’
As a result, domestic aggression toward children and females is almost non-
existent in documents produced by the legal authorities of the time.

Domestic Violence towards Children

Crimes against small children are found in trial records only in extreme cir-
cumstances, such as infanticide. Cases describing older children—or young
adults—are limited to sexual and severe physical abuse; other forms of negli-
gence, like verbal and psychological maltreatment, appear only rarely. Educa-
tional violence is nonexistent in the records, despite the century in question
being infamous for violent child beatings. Studies rationalize this phenome-
non by the fact that early modern European society was much more accus-
tomed to intimate violence toward children, which also occurred in private
and therefore was considered a “private trouble™ It was the responsibility of
the father, or in his absence, the duty of the guardian or close male relative, to
educate young boys and prepare them for manhood. It was just as customary
for a mother or grandmother to discipline girls. Some argue that violence was
not only accepted, but also expected “in order to uphold masculine and fam-
ily or kin honor,” since men believed that their wives and children should be
subordinate and compliant. To ensure the former, they were allowed or even

3 HEIJDEN, Manon van der. Women, Violence and Urban Justice in Holland c. 1600-1838. In
Crimes, Histoire & Sociétés/Crime, History & Societies, 2013, vol. 17, no. 2, p. 78; HUNT, Margaret.
Wife Beating, Domesticity and Women’s Independence in the Eighteenth-Century London. In
Gender & History, 1992, vol. 4, no. 1, p. 26; HEIJDEN, Manon van der. Women as Victims of Se-
xual and Domestic Violence in the Seventeenth-Century Holland : Criminal Cases of Rape, Incest,
and Maltreatment in Rotterdam and Delft. In Journal of Social History, 2000, vol. 33, no. 3, p. 636.

4 GELLES, Richard J. Intimate Violence and Abuse in Families. Oxford : Oxford University Press,
2017, p. 5; HEIJDEN 2013, p. 90.

5 TOIVO 2017, p. 209; HUNT 1992, p. 14.
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expected to use violence.® Although physical punishment was perceived as
constructive,” ego-documents written by the Transylvanian nobles and intel-
lectuals of the time abound with stories of terrified children and runaways.®

As explained above, courts deliberated only cases of extreme violence, with
the most flagrant being incidents of intimate violence involving the killing
of a newborn. Cases of both voluntary and involuntary infanticide are pres-
ent in court records, and they are among the most developed narratives, fur-
ther proving their importance. Protocols from the 18" century Cluj mention
11 cases brought against women suspected of infanticide, abandonment and
negligence resulting in the death of the child.” Such investigations typically
featured unmarried or adulterous women—women of ill repute, who were
associated with sin and immorality.'” Of eleven females tried, three received
death sentences. Erzsébeth Szatmari was sentenced to death in 1723 because
she became pregnant and gave birth to “a fine and healthy boy who arrived
in time” but “killed the child against her natural maternal obligations.”'! Ilona
Kosztin gave birth “to an innocent child,” after which she intentionally killed
the baby. The description of this case portrays Kosztin as a cold-blooded mur-
derer; she snuck out of her host’s house, gave birth in a chicken coop, killed
the child and then went back to sleep as if nothing had happened. The scribe
notes, without any further explanation, that “therefore the law sentenced her
to death.”'> Mdria Stefan’s infanticide is the longest and most elaborated tale
regarding this type of crime."’ She was sentenced to burial in a pit of thorns be-
cause “according to the law of God and Nature, no living man or child should
be lost or killed.” It was even more inconceivable for a mother to kill “her little
girl of her own flesh and blood, against the law of God, world and nature”**

All of these statements, especially the last one, were written in such a way
as to appeal to the reader’s—and presumably the audience’s—emotions."

HARVEY, Karen. The Little Republic. Masculinity and Domestic Authority in the Eighteenth-Cen-
tury Britain. Oxford : Oxford University Press, 2012, p. 6.

MOSCOSO, Javier. Pain and suffering. In BROOMHALL, Susan (ed.) Early Modern Emotions.
An introduction. London; New York : Routledge, 2017, p. 48.

Ego-documents written by the Transylvanian elite depict violent and aggressive fathers, guard-
ians and stepparents. From these narratives, it is understood that elderly males used physical
punishment, verbal abuse and public humiliation in order to educate young boys. Curiously,
reaching adulthood, these males reflect on their childhood in a detached manner, not seeming
to have been traumatized as they believed that the rigid discipline they were exposed to had
served their interest. FEHER, Andrea. Sensibilitate si identitate in izvoarele narative maghiare
din secolul al XVIII-lea. Cluj-Napoca : Argonaut-Mega, 2012, pp. 244-247; FEHER, Andrea.
Noble Lineage as Stepfamily Network: An Eighteenth-Century Noble Autobiography from the
Principality of Transylvania. In Hungarian Historical Review, 2019, vol. 8, no. 4, pp. 708-711.
FEHER, Andrea. Investigating Infanticide in the 18" Century Cluj. In Studia Universitatis Ba-
bes-Bolyai, Historia, 2014, vol. 59, no. 2, pp. 52-65.

10
11

12

13
14

15

FEHER 2014, p. 55.

Romanian National Archives Cluj County Branch, Cluj Napoca. Court Protocols (abbrev. CP).
CP 11/29: 22 [1723]; FEHER 2014, pp. 60-61.

CP 11/32: 23-24 [1728].

CP 11/44: 113-114 [1750].

Although Stefan “deserved the live burial” as punishment “for her evil and godless act,” the judg-
es, “to prevent her from falling into desperation,” changed the sentence to beheading. FEHER
2014, p. 61.

MCcEWAN, Joanne. Judicial sources. In BROOMHALL, Susan (ed.) Early Modern Emotions. An
introduction. London; New York : Routledge, 2017, p. 113.
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Expressions used to describe criminal acts were chosen carefully in order to
elicit moving responses. This explains why the same words were used repeat-
edly to refer to the circumstances of infanticide and child murder, with most
scribes characterizing the women committing these crimes as “barbarous,’
“horrific” and “unnatural”™® Every attempt to violate the “natural order of
things” or “God’s natural law” was considered “monstrous,” especially when it
came from someone whose duty was to protect.'” These “godless,” “desperate”
women acted against their “maternal instinct’, killing “innocent,” “healthy;”
“beautiful” babies. The importance of this embellishment of the narrative to
the outcome of these trials is well-illustrated by the case of Ilona Petro, who
was also accused of child murder. She abandoned her infant to fornicate with
a man, during which time her child died. Petro was not, however, charged
with child murder but fornication and robbery."® The case was recorded by
Péter Endes, the same scribe who wrote the story of Szatmari’s infanticide.
However, in Petro’s case, he was not sympathetic towards the deceased child,
describing him as “a bastard conceived in (an) illegal bed.” The mother was
not deemed “monstrous” this time, the act not “godless” and the child not
“innocent,” which proves again that in this case, emphasis was on the other
crimes, especially stealing, and not on negligence or child maltreatment.

Small children are identified in cases of less grave physical violence too, though
rarely. Only one case was found where emotional violence was mentioned.
Michael Nagy reported his ex-wife for indifference towards their child, which
according to the judges, “is against the natural law [...] even more when the
child is a toddler” In this case, the father gained custody of the child in court."
Just as in the infanticide cases, the scribe used suggestive terms such as “nat-
ural law” and “indifference” to underline how unsuitable the mother was, and
to justify the court’s decision to place the child in the care of the father.

Not only small children were subjugated to violence, but young girls and boys
as well. One unique case in particular that reflects the sexual abuse of young
boys must be mentioned here. The defendant was a female with a bad rep-
utation “who had in her youth intercourse with several persons [...] which
did not come to light at that time.” Moreover, “she did not stop her immoral
life after she married [...] but what is more severe, she fornicated with her
12 year old stepsons.” It is curious how the scribe knew so many details since
“there is no evidence to prove her infidelity during the marriage,” but the doc-
ument described the abuse vividly: “she laid them in her own bed, shame-
lessly touched their genitals, incited them to sin with shameless words, forced
them and grabbed them on her naked belly”* At first reading, the relevance
of such a detailed description is not immediately understood since the woman
had already been banished from town for other misbehavior; however, as in

16 McEWAN 2017, p. 113.

17 BRENNER, Alletta. “The Good and Bad of that Sexe’: Monstrosity and Womanhood in Early
Modern England. In Intersections, 2009, vol. 10, no. 2, p. 174; HUNT 1992, p. 15.

18 CPI1/86:73-74 [1723].

19 CPII/41: 145 [1743].

20 CPII/35: 80 [1732].
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previous cases, the judges felt compelled to defend their decision. Words like
“immoral’, “infidelity,” “shamelessly;” “forcing” and “grabbing” all signify an
active role by the decadent female who committed such a “shameful” crime
“against her maternal instinct.”

As shown here, secular courts discussed violence toward children when the
cases implied crimes against life and property,” while church and parish re-
cords contain mostly indirect data regarding child maltreatment. Parish re-
cords offer descriptions of physical maltreatment of young girls around the
age of marriage.”” These documents suggest that most of the unsuccessful
marriages were initiated at the insistence of parents, usually the mothers.
These cases are filled with “unhappily married women” recounting the “un-
fortunate” circumstances of their marriage and the abusive behavior of their
parents in order to impress the judges. Statements like “I was forced to marry
against my will;” “My mother frequently beat my back and shoulders with a
baton and tore out my hair” or “my wife never loved me, she was beaten into
marrying me” are often seen in the records of divorce trials.** Not only moth-
ers, but fathers imposed their will as well, like Mikl6s Banfi, who used “violent
force, beating and shoving” to constrain his daughter to marry a man she “did
not want nor in body, nor soul,”* and from whom she was finally separated
because they could not consummate the marriage.”” In these examples, the
recollection of traumatizing childhood abuse and maltreatment was used to
impress the ecclesiastical forum and gain a divorce ruling, and as such, it is
necessary to be careful in their interpretation. However, the arguments used
by plaintiffs do reflect contemporary attitudes toward forced marriages, and
the frequency and persistence of these narratives in legal documents suggest

21  Although rape and seduction are a different topic, it should be mentioned that Court Protocols

from Cluj discuss these crimes as well. CP I1/45: 134; CP 11/49: 82; CP I1/52: 81-82. From these
trials, it is understood that in the contemporary perception, virginity was the most valuable asset
of a girl and property of a male owner. That is why only a father, guardian or fiancé could intend
a rape but never the female victim. This also explains why rape and seduction was judged as
a crime against property. The emphasis was placed not on the victim, but on the crime. HEIJDEN
2000, p. 624.

22 The 18" century female ego-documents, such as letters and testaments, are not studied systemat-

ically. Therefore, we have mostly indirect data regarding the life of young girls, with most of the
information coming through a male intermediary and only on exceptional occasions. Thus we
know little on this topic from a female perspective.

23 SIPOS, Gabor. Reformatus eljegyzések, hazassagok és valasok az erdélyi traktusok jegyzékonyvei-

ben. In SIPOS, Gébor. Reformata Transylvanica. Sipos Gabor tanulmdnyai az erdélyi reformdtus
egyhdz 16-18. szdzadi torténetéhez. Kolozsvér : Erdélyi Mizeum-Egyestilet, 2012, pp. 131, 137, 145.

24 This description is used in secular law records beginning in the 17 century and is usually em-

ployed in cases of adultery. Infidelity is typically explained this way, mostly by women, although
such an argument rarely impressed judges. FEHER, Andrea. Women, Crime and the Secular
Court in the Eighteenth Century Cluj. In Journal of Education, Culture and Society, 2015, vol. 6,
no. 2, p. 36; FEHER, Andrea. Crossing gender boundaries. The trial of Andrew Ungvéri (1712).
In Studia Universitatis Babes-Bolyai, Historia, 2012, vol. 57 (Special Issue), p. 19.

25  According to the scribe, the couple was “engaged in bloody scratching at night” (egymadst kormaolés-

sel vérbe koptilték), an expression deliberately worded this way since biting and scratching were
considered unmanly at that time (WALKER 2003, p. 27). Eva Banfi avoided intimacy with a male
she was forced to marry, and due to this her reluctance, she was banned from marrying again.
It seems that for the council, her inability to live in marriage with an honorable man made her
improper in general for married life. BUZOGANY, Dezs8 — OSZ, Séndor El6d - TOTH, Levente
(eds.) A Kiikiill6i Reformdtus Egyhdzmegye Parcidlis Zsinatainak végzései. 1/1-2, 1638-1720 (abb-
rev. KPS). Kolozsviar : Erdélyi Reformatus Egyhdzkeriilet, 2008; KPS 1/2, pp. 465-468 [1712]. In
BUZOGANY - OSZ - TOTH 2008, p. 208.
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an ever-present social reality.

Marital Violence

Secular courts discussed marital violence only in exceptional occasions. Only
one case was found when a husband was summoned before the court and
condemned for aggressive behavior. Marton Killini was convicted in 1737,
not because he was violent toward his wife, but because he indirectly con-
tributed to her death. He “beat her a few times before her death, but the dep-
osition proved that she did not die because of that” The judges in the case
initially focused on marital negligence, “He did not treat his wife as an honor-
able and Christian man should but beat, abused and humiliated her, and even
before the last fight, he cursed her and said that he would beat her to death”
Killini’s wife lived in constant fear and depression and in her “last despair,” she
poisoned herself. The court record shows that Killini was not charged because
of her death, but because he knew about both his wife’s desperation and the
poison but did nothing “to cure and save her [...] proving his indifference
towards her again.” As was usual in such trials, the portrait of the accused was
detailed, from which we learn that Killini was not only aggressive but cursed
often and had other weaknesses. He was sentenced to “live on bread and wa-
ter” for three months in prison, during which time he was caned with a stick
three times.?® It seems that he spent more time in the tower as a few months
later, he appealed and was released because he had “suffered already enough
in the tower;,” and as for the intimate violence, new testimony proved “the wife
gave him a reason.””’

The opposite scenario, aggression of a wife against her husband, was consid-
ered a capital crime, however, since it went against the existing social order.”
Three women were summoned before the court because they sought to end
the lives of their husbands, two with poison and one encouraged her lover to
kill the husband.”® Erzsébeth Pal and Erzsébeth Székely attempted to poison
their partners with arsenic and nitric acid respectively, the first even attempt-
ing to push her drunken husband oft a bridge into the river. They tried bribing
servants and even the local surgeon with money to kill their spouses. Both
females were originally sentenced to death but “after serious consideration,’
the punishments were adjusted because one of the husbands survived and the
other died from pharyngitis (inflammation of the pharynx/throat). A witness,
probably stunned by the confidence of Székely, recounted a conversation from
which we can observe how well-informed the convicted was of her chances:
“I do not mind if they catch me because I know that they will put me into the
tower, and if they do so, then I will pay my 66 florins, and before that, I will
go to the priest and confess; I would probably fast, so I will not have any prob-

26 CP1I/38:32-33 [1737].

27  CP 11/38: 58 [1737]. Secondary sources support the existence of this type of procedure as well.
When maltreatment did not directly cause the death of the wife, it was not considered a major
crime. HEIJDEN 2000, p. 633.

28  WALKER 2003, pp. 49-50.

29  CP II/44: 206 [1753]; CP I1/54: 91-96 [1777]; CP 11/49: 125-126 [1767].
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lems.” She was whipped, 66 lashes in two rows, and expelled from town but
her life was spared.”® Székely’s general attitude was unusual, which could be
the reason the scribe quoted her so often. Her confidence was so uncommon
for a society which considered that female virtue implied vulnerability and
passive suffering.’’ This would also explain the severe physical punishment
she was sentenced to.

The third case, that of Anna Tordai, ended in capital punishment. Her sen-
tence was aggravated by the fact that she had a lover and because after a fight
between this man and her husband, “she, contrary to her marital oaths, cried
over her lover” and “wished her spouse’s death.”? She was sentenced to death,
which she appealed but lost. She finally took the case to the Supreme Court
but the final decision is not known here.”® Deliberation of the case shares sim-
ilarities with Killini’s trial. Scribes articulated the indifference of the parties
each time; Killini did nothing to save the life of his wife and Tordai cried over
her lover, i.e. they both acted “against their marital duty.” There is no mention
of affection or love, only of duty and responsibility.**

The secondary literature suggests that the lack of domestic violence in secular
courts can be explained by the fact that cases of marital disputes were first
discussed in ecclesiastical forums. Violent and abusive husbands were more
likely to be encountered in divorce trials. Since the majority of Hungarian
Transylvanians were Protestants, divorce was not so unusual, despite the fact
that the law made it difficult for a couple to separate. Until the 17" century,
one could end their marriage for several reasons, including close kinship, a
large age gap, impotence and religious differences. In the 18" century, divorce
could be requested for only two reasons: adultery and willful desertion.* The
reality was more nuanced of course, as illustrated in ecclesiastical court records
when people attempted to divorce for other reasons but rarely succeeded.*

Domestic violence alone was not enough to prove an unbearable burden in
the marriage. Anna Agoston of Sz8kefalva “begged the honorable instance”
to separate her from her husband who “has beaten me for several years,
harmed me, undressed me and beaten me so,*” though her request was
not granted and she was asked to wait until the next synod. Janos Czavasi
and Madrtha Gabor lived terrible lives because of the aggressive and violent
temper of the husband who often threatened his wife. The court decided

30 CPII/54: 93 [1777].

31  Self-representation by women, however, proved that they rarely considered themselves entirely
passive. WALKER 2003, pp. 50-51.

32 CPI1/49: 125-126 [1767].

33 FEHER 2015, p. 37.

34 HUNT 1992, p. 16.

35  GELEJI KATONA, Istvan. Egyhdzi kdnonok melyeket részint a magyarorszadgi, részint az erdélyi
régi kanonokbdl egybegyiijtott s a kor kivanatdhoz képest tobb mdsokkal is bovitett és kissé jobban
rendbe szedett Geleji Katona Istvin, az erdélyi igazhitii egyhdzak piispoke. Translated by KISS,
Aron. Kecskemét : Szatmari Ref. Egyhdzmegye, 1875, pp. 35-38.

36 MATRON, Tiinde. Az egyhdz normdin tul. El nem fogadott valdokok a széki egyhazmegye par-
cidlis zsinatainak jegyzékonyvében. In EGYED, Emese - PAKO, Laszl6 - WEISZ, Attila (eds.)
Certamen I. Eléaddsok a Magyar Tudomdny Napjdin az Erdélyi Miizeum-Egyesiilet 1. Szakosz-
talydban. Kolozsvar : Erdélyi Mizeum-Egyesiilet, 2013, pp. 283-287.

37  KPS1/2:394[1703-1705]. In BUZOGANY - OSZ - TOTH 2008, p. 192.
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to separate them for a while hoping that time and distance would rescue
the marriage, though, separation was not the first attempt to save the mar-
riage of these two: “many honorable persons worked to reconcile them but
they did not succeed. These “honorable persons” were probably family
members, neighbors and friends who were often involved in such marital
disputes. Research shows that friends and family usually supported the wife
and also provided evidence at trial.”® These vigilant residents acted not only
to support the weaker of the pair, but also to protect the good name of the
neighborhood. That would explain why in some Protestant communities,
neighborhoods acted as the first forum where marital disputes were dis-
cussed because they played a significant role in social control of violence.*
Neighbors were key in the case of Anna Magyari as well, where the whole
community seemed to be on the side of the abused wife. The couple was
originally separated for a few years, just like in the previous case, but after
returning to share a household again, the problems again escalated. Sev-
enty people testified on the bad character of the husband who constantly
humiliated his wife, spent the night with “immoral persons” and beat his
naked wife with a weapon. The document concluded that “many considered
it was impossible to live with Debreczeni,” therefore the Court awarded the
divorce.*' The husband was forbidden from marrying again but there is no
indication of any other sanctions.

In some cases, the victim of abuse “deviated from the right path” Erzsék
Tott “behaved as a good housewife as long as she lived with her husband,
but she could not bear the cruelty of her husband, the daily beatings” and
his “indecent severity,” since the husband “squeezed her body, bit her body
with his teeth, bit her breast and tooth marks were visible on her every-
where.” Tétt abandoned her sadistic partner but later went back to him at
the insistence of her father. The husband did not give up his violent ways
so she left a second time and finally, “as a weak vessel, she fell into sin,” i.e.
engaged in adulterous behavior. The Court asserted that she would have
deserved the death penalty, but since deviating from the Christian path
was not her fault, she received only a reprimand.*? In this case, the violence
Tétt endured was used as an excuse. Women were considered weak and in
need of protection and guidance, and because Tétt did not receive any from
her husband, according to her judges, it was not entirely her fault that she
had fallen into sin. The rhetoric used here is well known in Transylvani-
an criminal justice. Many of the sentences were based on the presumption
that “women are more willing [to sin] and weaker than men,” though this
38 KPS 1/2: 391 [1703-1705]. In BUZOGANY - OSZ - TOTH 2008, p. 190.
39 HEIJDEN 2000, pp. 633-634.
40  HEIJDEN 2013, p. 78; HEIJDEN, Manon van der. Domestic Violence, Alcohol Abuse and the
uses of Justice in Early Modern Holland. In Annales de démographie historique, 2015, vol. 2, no.
130, pp. 72, 81. There is knowledge about the existence of similar communities in Transylvanian
Saxon towns as well. PAKUCS, Madria. “Alle die so jnn und kreiss der Mauren women warden
hermanstaedter genannt”: Neighbors and Neighborhoods in the Sixteenth Century Sibiu. In Col-
loquia, 2011, vol. 28, pp. 51-67.

41 KPS1I/2:408-410 [1710]. In BUZOGANY - OSZ - TOTH 2008, p. 199.
42 KPS1/2:533-536 [1713]. In BUZOGANY - OSZ - TOTH 2008, pp. 213-214.
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weakness also brought benefits because “the law is less severe with them.”*
Tétt was forbidden from marrying again, just as her husband, who was also
excommunicated.

Reading the accounts of these divorce trials, a pattern can be observed re-
garding violence management. At first, couples were advised to solve their
conflict internally and to stop the aggression on their own. Neighbors, fam-
ily members and clerics played a key role in this process. If the attempts of
the honorable persons failed, then came the separation of bed and board.*
After some period, the couple was forced to live together again and only in
life-threatening cases was divorce granted. Aggressive partners were usually
banned from other marriages and in extreme cases were excommunicated,
but suffered no further legal or financial consequences.

Court records produced by the ecclesiastical authorities portray the marriag-
es in question as being bad, the aggressive males as immoral, impossible to
live with, cruel and indecent. The victim, on the other hand, was constantly
humiliated and beaten, but otherwise a good housewife. In the process of
making a decision, the Consistory questioned many honorable persons, who
usually supported the wife. Aggression is described with references mostly
to physical violence, such as biting and beating, where distinctions are made
between beating a dressed person and abusing a naked one, with bare hands
or with a weapon.* There is no mention of verbal aggression and females are
usually portrayed as victims of their husband’s violence. However, secondary
literature cautions us against hasty conclusions. Researchers suggest that fe-
males in violence trials deliberately presented themselves as passive victims
and intentionally omitted key parts of their stories when they themselves
were verbally abusive because they feared that the judges would find that
they provoked their aggressor. In the contemporary, the 18" century per-
ception, domestic violence was considered to be, in most cases, provoked by
the victim. Therefore, victims of aggression intentionally left out important
details because they were afraid that “the whole truth would support the idea
that they deserved the violence” They knew that showing obedience was to
their advantage.*

Legal documents produced by ecclesiastical authorities present intimate vio-
lence unilaterally with the protagonists considered either good or evil, where-
as court protocols offer much more nuanced and detailed portraits. Not all
women were powerless and passive victims of abuse in these trials, and some
were even well-informed, self-confident females who knew how to play their
roles to make a good impression.

43 CSEREI, Farkas. A magyar és székely asszonyok torvénye. Kolozsvar : Hochmeister, 1880, p. 14.

44  Transylvanian Protestant Court Protocols show similar attitudes in divorce trials as other Protes-
tant communities from Europe, especially Dutch ones. HEIJDEN 2015, p. 80.

45  The law distinguished between “hitting someone with or without weapon” WALKER 2003, p. 27.

46  HUNT 1992, p. 24.
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Closing Remarks

This article was intended to offer a basic overview of how hierarchical vio-
lence and abuse were represented, interpreted and judged in legal narratives.
Records produced by the secular and ecclesiastical justice system can provide
insights into the behavioral expectations and norms of our ancestors. How-
ever, it must be kept in mind that they recorded only extraordinary cases,
selected and subordinated to existing procedural customs. More can be learnt
about procedures than about the actual stories since personal narratives such
as confessions and depositions were chronicled by a scribe who then edited
those accounts through omissions, comments, rephrasing, etc.”” Therefore,
there is a need to be careful when analyzing documents produced by secular
and ecclesiastical courts and attributing contemporary attitudes toward nega-
tive emotions, such as shame, fear and violence. Despite the abovementioned
methodological dilemma, a few conclusions can be drawn. Intimate violence
among family members was considered a private matter first of all, and gained
public significance only in exceptionally severe cases. Neighbors often played
an important role in this process, drawing the line between what was regard-
ed as acceptable—requiring no intervention—and what was not—when they
were willing to act. The sources suggest that violence towards women and
children was still considered a natural expression of patriarchal dominance
and was discussed in legal forums only in extreme circumstances.*® Although
women were usually seen as victims rather than perpetrators of violence,*
a closer look at the sources shows that women were also capable of acting
abusively, especially toward infants and young girls. Otherwise, disciplinary
violence was quite tolerated, and pain and suffering were ever-present in both
public and private life taking several forms of social practices.”® This may il-
lustrate why educational methods centered around “reasonable correction,”
implying that pain and fear did not draw the interest of secular or ecclesias-
tical courts. Until serious harm was done, none of these actions were consid-
ered a deviation from the norm. Plainly, it was not considered a crime for one
to “beat the life out” of a child or wife, a phrase often encountered in the 18"
century personal and legal narratives.

47  FEHER 2012, pp. 17-20.

48  FOX 2002, p. 15.

49  HEIJDEN 2013, p. 72.

50 MOSCOSO 2017, p. 45; GELLES 2017, p. 20.
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Measuring Crime and Morality: The bureaucratic
life of a novel concept under the Habsburg
Monarchy in the late 18" and first third of the

19" century

Pavel Himl

Abstract

HIML, Pavel. Measuring Crime and Morality: The bureaucratic life of a novel
concept under the Habsburg Monarchy in the late 18" and first third of the
19 century.

This article explores the concept of “morality”as it developed in the field of crim-
inal justice under the Habsburg monarchy during and after the Enlightenment
reforms. Two penal codes, ratified in 1787 and 1803-1804, established a new,
separate category for serious police offences with a heavy focus on acts against
morality. Some of these offenses were grouped according to their explicitly
public dimension, like endangering the public peace or serving as a bad exam-
ple. Morality was also considered when administrative officials reviewed data
gathered from new statistical overviews of crime, which had been compiled in
the Habsburg monarchy since the 1810s. In contrast to the concept of “sin,” im-
morality was no longer viewed as the root of all criminality and a clear distinc-
tion was now being made between behaviours stemming from socioeconomic
causes and those with a background in morality.

he term “restoration,” often used to describe the re-establish-

ment of political conditions in Europe after 1814-1815, has
been relativized and redefined in part by more recent historiogra-
phy. Andreas Fahrmeir defines it as an “attempt to maintain central
political norms by adapting to changing circumstances” or an “ad-
aptation of power relations to the changing social order”! Despite
the simplification inherent in such definitions, social reality—of
any kind—on the one hand, and political norms or power relations
on the other cannot be thought of as mutually separate. Norms and
institutions reflect changes in the contemporary understanding of
law and order, but also conversely, existing practices influence and
help shape those ideas.

This work was supported by the Cooperatio Program, research area History.

1 Cf. FAHRMEIR, Andreas. Europa zwischen Restauration, Reform und Revolution
1815-1850. Miinchen : Oldenbourg Verlag, 2012, p. 2.

2 For more on the unquestioning identification of norms through discourse and the
inseparability of discourse and practice, see LANDWEHR, Achim. Jenseits von Dis-
kursen und Praktiken. Perspektiven kriminalitatshistorischer Forschung. In HABER-
MAS, Rebekka - SCHWERHOFFE, Gerd (eds.) Verbrechen im Blick. Perspektiven der
neuzeitlichen Kriminalitdtsgeschichte. Frankfurt; New York : Campus, 2009, pp. 43-67.
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Still, even limiting ourselves to the most visible norms and institutions, Eu-
ropean restoration represented not just a step back from both a political
and an economic or social perspective, but a move to another dimension.
As Andreas Fahrmeir adds, many countries retained both the (post)revo-
lutionary changes in ownership and the Napoleonic legal code and, despite
the persecution of so-called subversive persons, thoughts or texts, these
changes helped preserve some space for the articulation of political alter-
natives.’ It should also be taken into account, however, that journalism and
propaganda in the states of the anti-French coalition often held the revo-
lution accountable for the alleged disintegration of the existing social and
moral order.*

Changes in the criminal law reflected this ambivalence. While acts such
as blasphemy, insulting the majesty (lése-majesté), suicide or sex “crimes™
were now classified more mildly and even decriminalised in some places,
the same acts reappeared under the title of “police offences” or “misde-
meanours, which allowed for broader possibilities for prosecution as they
were now less stringently defined.® Generally speaking, measures which
were brought in by the Enlightened reforms were upheld in many European
countries, but their implementation and impact changed after 1815.

The aim of this article is to shed light on these societal changes from the
perspective of acts lying at the crossroads between judicial and police pros-
ecution or sanctioning. Attention will be focused primarily on deeds which
were treated by the relevant authorities as violations of public order, peace
or decency, and how these terms were thereby constituted and defined.
The use of certain terminology can be examined on multiple different lev-
els. At the beginning of the nineteenth century, we are no longer dependent
solely on norms produced by the authorities or the documents that describe
their implementation. Nevertheless, this article focuses on sources that do
reflect the perspective of the authorities. In addition to authorities’ internal
communication, certain types of sources are employed which were relative-
ly new during the period in question, such as crime statistics, including an
analysis of the terminology found in those documents.

Firstly, the selection of offences investigated must be outlined. Infractions
could either fall into particular categories of criminal law or stretch, to
a certain extent, across several. In the latter case, the decisive criterion could
be a reference to society as a whole and its earthly—as opposed to tran-
scendentally—interests. In addition to actions directed against institutions
or the state, such as insurrection or rioting, (which still counted as serious

FAHRMEIR, Andreas. Revolutionen und Reformen. Europa 1789-1850. Munich : C. H. Beck,

2010, p. 197; FAHRMEIR 2012, pp. 48-49.

ZAMOYSKI, Adam. Phantom Terror. The Threat of Revolution and the Repression of Liberty 1789~
1848. London : William Collins, 2014, p. 106.

When terms of the period like ,,crime;” ,,immorality;” etc. are used in the following text without
quotation marks, this does not indicate that the author identifies with their contemporary meaning.
HARTER, Karl. Die Entwicklung des Strafrechts in Mitteleuropa 1770-1848. Defensive Moder-
nisierung, Kontinuititen und Wandel der Rahmenbedingungen. In HABERMAS - SCHWER-
HOFF 2009, pp. 99-100.
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crimes), actions which were viewed as having a negative impact on the pub-
lic should also be included.

The present state of research also played a role in the selection process. Recent
literature on the history of crime in the nineteenth century is characterised
by an emphasis on the continuity between the liberal age and the relatively
well-researched pre-modern period before 1848. It is less interested in the
self-presentation of the new justice system and its representatives as a hu-
manistic instrument and focuses more on the processes through which law
and justice were implemented at different social levels.” Despite this shift, the
year 1848 continues to remain a turning point in the development of crimi-
nal law, as shown by, among other things, research on morality with a sexual
connotation. For example, in her book Sittlichkeitsverbrechen, Tanja Hom-
men pays relatively little attention to the first half of the nineteenth century,
the Austrian monarchy or nonviolent acts that were nevertheless considered
immoral, such as same-sex sexual relations. Citing Alf Liidtke, she also refers
to the broad semantic field of morality in a bourgeois society, which empha-
sised fortitude (psychological stability), self-control and humanity.® Elisabeth
Hull's analysis of the emerging bourgeois (sexual) order likewise focuses on
Germany. She stresses the close link between sexual order and the state, often
going beyond the traditional understanding of the history of crime.’ In Eng-
lish-language overviews of the history of sexuality, the transitional period of
the late Enlightenment tends to be neglected.'

Morality and the public from the perspective of criminal law and
administration

At the end of the eighteenth and the beginning of the nineteenth century, the
norms of Austrian criminal law abounded with concepts like public morality,
public peace or public nuisance.!’ Some of the so-called immoral acts that
were classified more mildly in the Josephine Penal Code of 1787 and assigned
to the newly created group of police crimes'? maintain an explicitly public
character. For example, the penalty for blasphemy was theoretically ground-
ed in the fact that it took place “in public places or in the presence of other

A critical summary cf. HABERMAS, Rebekka. Rechts- und Kriminalititsgeschichte revisited —

ein Plddoyer. In HABERMAS - SCHWERHOFF 2009, pp. 19-41.

HOMMEN, Tanyja. Sittlichkeitsverbrechen. Sexuelle Gewalt im Kaiserreich. Frankfurt; New York :
Campus, 1999, on the legal-historical foundation of particular crimes in the first half of the 19th
century, see pp. 26-31.

HULL, Isabel V. Sexuality, State, and Civil Society 1700-1815. Ithaca; London : Cornell University
Press, 1996, pp. 407-411; cf. also HULL, Isabel V. ‘Sexualitit’ und biirgerliche Gesellschaft. In
FREVERT, Ute (ed.) Biirgerinnen und Biirger. Geschlechterverhdltnisse im 19. Jahrhundert. Got-
tingen : Vandenhoeck & Ruprecht, 1988, pp. 49-66.

10  WEEKS, Jeftrey. Sex, Politics, and Society. The Regulation of Sexuality since 1800. London; New

York : Longman, 1989; CRAWFORD, Katherine. European Sexualities, 1400-1800. Cambridge :
Cambridge University Press, 2007.

11  Literature on police science and the debates of the second half of the eighteenth century, where

this is investigated and discussed, need not be addressed here in detail.

12 The contemporary German term “politisches Verbrechen” does not refer to acts directed against

the state, its constitution or its representatives, but to acts which were classified as less serious
than crimes.
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people”” Same-sex sexual activity “degraded humanity” and was considered
a punishable police crime in itself but the sentencing was harsher “if it caused
public outrage™* It is not without interest that in the later Franciscan Pe-
nal Code of 1803-1804, the two acts were again promoted to serious crimes,
whereby any public character no longer played a constitutive but merely an
aggravating role in the case of “religious disturbance,” and no role at all in the
case of “fornication against nature.”’> How exactly a public nuisance or the
public nature of such acts was determined is not something we can infer from
the texts of the norms, however. It must be examined for each particular case.

An offence’s public nature was also cited in connection with other “serious
police violations,” which the Franziskana of 1803-1804 not only retained as
a category but even expanded. Thus, a riot (a counterpart to insurrection,
which was classified as a crime) was defined as resisting a public official and
further along these lines, we also find references to public disturbance.'® The
fact that morality entails a pronounced public character and cannot be thought
of in any way other than as public is expressed in this part of the code in a
separate chapter on public morality. The introductory paragraph states: “The
diligence of legislation does not limit the concept of public morality to those
acts which are in and of themselves capable of arousing public offence and
disgust: it also includes acts which by their nature contribute to the spread of
moral corruption, as well as those with which disorder and debauchery are
associated as their common consequences.”’

Fornication, begging, banned games and drunkenness are then listed as such
kinds of acts. In some of these transgressions, such as begging, the public di-
mension is clear. Prostitution and pandering fell under the broad definition
of fornication. With respect to the other acts, their public aspect seems to
have entered the picture indirectly, through an interpretation as an implicit,
internal threat to other people or setting a bad example. Ultimately, all offenc-
es that took place in public could be viewed as threatening public order. At
the end of this chapter of the Franciscana, we find reference to immoralities
within the family, which usually consisted of a refusal to obey and take on the
character of a “transgression against public safety” when the head of the fami-
ly, household or workshop found him or herself “obliged to call upon the help

13 Allgemeines Gesetz tiber Verbrechen und derselben Bestrafung. Vienna : Johann Thomas Edler von

Trattnern, 1787, volume 2, p. 281, § 61.

14 Allgemeines Gesetz 1787, p. 287, 289, § 71-72: “Auch soll der Thiter von dem Orte, wo er offent-

lich Aergernif3 gegeben hat, abgeschaftt werden.”

15 Gesetzbuch iiber Verbrechen und schwere Polizey-Ubertretungen, Volume 1. Vienna : Johann

Thomas Edler von Trattnern, 1803, pp. 60-61, §$ 107-109 (violation of religious observance),
p. 63, § 113-114 (sexual offences against nature). For more on premodern or Enlightenment
prehistory of religious offences in Habsburg, Prussian and Bavarian penal codes, cf. TINKOVA,
Daniela. ‘Das Recht, die Beleidigung Gottes zu richen. Verwandelte Auffassung der ‘Religions-
verbrechen’ an der Wende des 18. Jahrhunderts. In BRAUNEDER, Wilhelm — HLAVACKA,
Milan (eds.) Biirgerliche Gesellschaft auf dem Papier: Konstruktion, Kodifikation und Realisation
der Zivilgesellschaft in der Habsburgermonarchie. Berlin : Duncker & Humblot 2014, pp. 379-405.

16 Gesetzbuch iiber Verbrechen und schwere Polizey-Ubertretungen. Volume 2. Vienna : Johann Tho-

mas Edler von Trattnern, 1803, pp. 27-28, §§ 51, 53.

17 Gesetzbuch 1803, p. 120, § 245.
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of the authorities” to deal with such behaviours.’® On the level of the penal
code, morality seems to have consisted of the observance of social hierarchy,
which could be supported or enforced in the family or within the domestic
sphere by state authorities.

A cursory glance at the Austrian predecessor of the Franziscana, the afore-
mentioned penal code of 1787, shows that although the public nature of a
crime was an important factor in many of the police crimes (fornication,
pandering, religious offences, etc.)," state authorities were not explicitly au-
thorised to ensure order in families and homes. Still, it would be hasty to
infer that there was a renewed fusion of family and state authority in the
Franciscana or to make assumptions about any regressive or conservative
character of the code.

These penal norms did not exist in isolation, however, as monuments to or
even sources of the prevailing conception of good and evil, for example. Es-
pecially in the (post)Enlightenment period, legal standards often emerged
from a partly written scholarly debate and were subsequently reflected in
a growing body of administrative texts. In literature on state theory and in
administrative sources from the beginning of the nineteenth century, we
encounter various terms with a moral connotation. For example, when Jo-
seph Tadddus Sumerau, the Viennese president of the Police Court Office
(Polizeihofstelle), complained in 1807 that “morality among the lower class
of people in the city of Prague is decreasing more and more every day,” what
he meant by morality was probably the observance of norms and directives
and the willingness to continue doing so. He described the opposite state
of affairs in accordance with the penal law as “moral corruption,” which re-
sulted in an increase in criminal activity. Sumerau was convinced that al-
cohol consumption and gambling posed a particular threat to morality.* It
seems, therefore, that in his view, Moralitdit, which he took to mean both an
inner attitude and its outer manifestation, was no different from what was
understood by the term Sittlichkeit.*' Similarly, in 1805, the Prague police
directorate was instructed to identify bathing places which were “deemed

18  Gesetzbuch 1803, pp. 131-132, § 269. This expansion of the “greater immoralities” was also ad-

opted by Andreas Eichler, Chief Commissioner of the Prague Police, in the new edition of his
widespread handbook (originally from 1794); cf. EICHLER, Andreas Chrysogonus. Die Polizei
praktisch. Handbuch fiir Magistrate, Wirthschaftsimter, Aerzte, Wundaerzte, Apotheker, u. s. w.
dann fiir alle, denen die Aufsicht auf die Polizeigegenstinde obliegt, oder die von ihr griindlich
unterrichtet seyn wollen, mit Anfiihrung der ergangenen Gesetze, dann der neuen Strafgesetze nach
dem Patente vom 3. Septemb. 1803. Prague : Johann Herrl, 1815, (1% edition 1794), p. 223.

19 Allgemeines Gesetz 1787, especially p. 267, § 49 (“Widersetzlichkeit gegeniiber dem Dienstherrn”),

and p. 293, § 77 (“die politischen Verbrecher[!], die zum Verderbnisse der Sitten fithren”).

20  Nérodni archiv [National Archives] Praha, Presidium Ceského gubernia [henceforth NA, PG],

sign. 15¢, box 522, letter from the president of the Police Court Office Sumerau to the president
of the Bohemian Gubernium Wallis, Vienna, 1 May 1807.

21  For example, when a report on the so-called Spinnstuben of 1821 speaks of an absence of immo-

ralities [Unsittlichkeiten], this is most likely a reference to behaviours with sexual connotations;
cf. Statni oblastni archiv [State Regional Archive] Litoméfice, Krajsky utad [henceforth SOA KU]
Litoméfice, sign. Publ 16/1, box 1064, Report of the Leitmeritz Circle Office for the Bohemian
Gubernium (Concept), 6 June 1821.
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most suitable in terms of the personal safety of bathers as well as morality.”**
In this directive, morality does not seem to represent a variable degree, but
rather a constant level of decency.

Morality had been interpreted as an inner normative attitude by Prague po-
litical scientist Joseph Ignatz Butschek in his Abhandlung von der Policey of
1778, writing, “There are even cases in civil life where the previous education
of a citizen [des Biirgers] and morality stemming from it take the place of
laws”? Butschek’s conviction that morality is inherent to citizens is just as
important here as his belief that it is the result of education or cultivation. The
ability to acquire morality or become moral was an important component of
ideology in the Enlightenment and remained widespread in the first decades
of the nineteenth century. A cultivated person, (’homme policé), was the goal
of both the way individuals conducted their lives and of public measures, in-
cluding police, but the process of achieving perfection seems to have been
even more important.** However, to infer that this is what made the bourgeois
habitus different from premodern social roles would be premature. Even dis-
regarding gender-specific role models, the opportunity to perfect oneself
morally was not open to everyone and moreover, the unequal treatment of
different social groups or classes continued to be reflected in both criminal
law and the administrative treatment of individuals.?

“Genuine religiosity, morality and ethics as indispensable qualities for impe-
rial and royal civil servants” were also to be considered in appointments and
promotions.”® In the Habsburg Monarchy, moral conduct had been a fixed
rubric in personnel files since the 1790s at the latest. According to Waltraud
Heindl, “conduct” under Joseph II referred less to morality in the private lives
of civil servants and more to their performance in the workplace. Though, at
the turn of the century, morality and religiosity gained importance as signif-
icant components.”’

22

23

24

25

26

27

NA, PG, sign. 15¢, box 238, Bohemian Gubernium to the Prague Police Directorate/City Head-

quarters, Prague, 16 June 1805.

BUTSCHEK, Joseph Ignatz. Abhandlung von der Polizey tiberhaupt, und wie die eigentlichen Poli-
zeygeschiifte von gerichtlichen und anderen dffentlichen Verrichtungen unterschieden sind. Prague :
Gerl, 1778, p. 54.

HETTLING, Manfred - HOFFMANN, Stefan-Ludwig. Der biirgerliche Wertehimmel. Zum
Problem individueller Lebensfiihrung im 19. Jahrhundert. In Geschichte und Gesellschaft, 1997,
Vol. 23, No. 3, pp. 333-359, here 347.

For example, when it came to punishing persons who took part in the Prague riots of 1793,
commissioners of the Bohemian Gubernium proposed different sentences for students and the
journeymen, apprentices and servants, though they were all equally involved; cf. HIML, Pavel.
Pozorovat, popsat, stvotit. Osvicenskd policie a moderni stat 1770-1820. Praha : Argo, 2019, p.
239. On (un)equal administrative treatment, see also HIML, Pavel. “Sine respectu personarum’?
The Creation of a New Citizen by Policing the Population. Habsburg Monarchy 1750-1820. In
Cornova, 2018, Vol. 8, No. 2, pp. 23-39.

NA, PG, sign. 3, box 86, President of the Police Court Office Sumerau to the Gubernium Presi-
dent Chotek, Prague, 1 January 1805. Statement justifying the dismissal of a civil servant “who
has incurred his unfitness for further service through his debauchery” which contains this quo-
tation was later forwarded by Chotek to the subordinate authorities, including the Prague Police
Directorate; NA, Policejni reditelstvi I. (1769-1855) [Prague Police Directorate I (1769-1855),
henceforth PR 1.], box 24, Prague, 16 February 1804.

HEINDL, Waltraud. Gehorsame Rebellen. Biirokratie und Beamte in Osterreich. Volume 1: 1780-
1848. Vienna : Bohlau, 2013, (1% edition 1991), p. 53.
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The prominent role which religion continued to play in the eyes of the po-
lice within the context of preservation of the state should also be noted.
According to Andreas Chrysogonus Eichler, the versatile commissioner of
the Prague police directorate, one of the duties of the police was to “form
morals” and in this effort, religion was the first instrument of choice. It was
the task of the police “to ensure that every citizen in the state has religion,
and that he shows this by his external characteristics... For a man without
religion is a dangerous member of the state but religion is a very firm bond
of the civil society [der biirgerlichen Gesellschaft]”*® A few years later, after
Europe became more experienced with French rule and propaganda, The-
odor Karl Hartleben, editor of the first Deutsche Justiz- und Polizey-Fama
(German Justice and Police Gazette) and former Salzburg police director,
was keen to warn all future policemen not to “nourish the false delusion that
an irreligious person can be an obedient, enlightened and civilised member
of the state”” The “corruption of morals” (Sittenverderbnis) which Hartle-
ben deplored as a consequence of the wars and which was something the
moral police was supposed to tackle and eliminate, seems to have generally
replaced the premodern notions of vice and sin. Nevertheless, although the
Austrian Penal Code of 1803-1804 makes almost no use of the term “vice,” it
did not completely disappear from the language of the authorities. Religion,
albeit one purified of superstition, apparently came to play the role of regu-
lator, even in those areas of public life that had nothing to do directly with
religious practice.”

Measuring morality: Early crime statistics

In the eighteenth and nineteenth centuries, the terms “morality” and “im-
morality” are used in connection with a new type of source that made a
claim to precision: statistics and its associated documentation. In particular,
early crime statistics were linked closely to morality as their compilation
was now legitimised, among other things, by the claim that they were able
to measure or calculate the moral state (état moral) of the population. A
convicted crime was interpreted as an expression of the fall of man, of a
lack of or low morality, or an example of immorality par excellence, with-
out drawing any distinction between particular offences. In this way, crime
statistics could be presented as indicators of the moral state of the society in
question,’ and as such, the term “morality” did not always maintain such
sharp contours in period documents. This applies to the predecessors as

28 EICHLER 1815, p. 3.
29  Deutsche Justiz- und Polizey-Fama No. 5, 6 January 1802, col. 5.
30 In the context of the emerging science of criminology, Peter Becker speaks of “residues of

31

Christian thought patterns in the bourgeois conception of deviance” using the example of the
secularised Fall of Man; cf. BECKER, Peter. Verderbnis und Entartung. Eine Geschichte der Kri-
minologie des 19. Jahrhunderts als Diskurs und Praxis. Gottingen : Vandenhoeck & Ruprecht,
2002, pp. 36-37.

This is the case of one of the early crime statistics from the second half of the 1780s, “Observa-
tions sur la moralité en France” by Jean Baptiste de Montyon; cf. LECUIR, Jean. Criminalité et
‘moralité: Montyon, statisticien du Parlement de Paris. In Revue d’histoire moderne et contempo-
raine, 1974, Vol. 21, No. 3, pp. 445-493.
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well as the classics of moral statistics, whose work extended beyond the pe-
riod investigated in this article®

By the beginning of the nineteenth century, statistics of various categories
based on a range of methodologies were no longer a novelty, and the Habsburg
Monarchy had already gained experience with both its own state-organised
surveys and censuses, and with (proto)statistical enterprises of private per-
sons (insofar as the two can be separated).” It is significant that the numerous
statistics of nongovernmental origin at the turn of the eighteenth and nine-
teenth centuries contain virtually no information on crime or criminality, but
have plenty to say about the so called “moral qualities” of the population.**

A quantitative evaluation of crimes was also advocated by Joseph Anton Rieg-
ger, one of the founders of statistics in Bohemia, but he too viewed it primar-
ily as a means of assessing the “character” or “morality” of a nation, whereby
he treated the Moralitdit he sought to quantify as synonymous with Sittlichkeit.
Where he began to differentiate was in the notion of “nation,” which, in his
interpretation, is more akin to ethnicity. Thus, he notes that most thieves in
the region of Hradec Kralové are of a “Slavic descent” In his text, this seg-
ment of the Bohemian population is generally ascribed a tendency to higher
criminality or a greater “corruption of morals.”*> According to Riegger, crime
statistics, which he views as the most objective basis for general judgements
about countries and their inhabitants, have been compiled, in Bohemia at
least, since the 1770s.%

In much more recent research, Arno Pilgram also concludes that crime statis-
tics organised either by the sovereign lands or by the state had a longer history
in the Habsburg Monarchy and were linked to the judicial and administrative

32 A fundamental work on this subject is REINKE, Herbert. Die ‘Liaison’ des Strafrechts mit der
Statistik. Zu den Anfangen kriminalstatistischer Zahlungen im 18. und 19. Jahrhundert. In Zeit-
schrift fiir Neuere Rechtsgeschichte, 1990, Vol. 12, pp. 169-179.

33 On the beginnings of Austrian statistics in the proper sense of the word, see in passing DUPA-
QUIER, Jacques et Michel. Histoire de la démographie. La statistique de la population des origins
a 1914. Paris : Librairie Académique Perrin, 1985, pp. 270-271, but also, BODEKER, Hans Erich.
On the Origins of the “Statistical Gaze”: Modes of Perception, Forms of Knowledge and Ways of
Writing in the Early Social Sciences. In BECKER, Peter - CLARK, William (eds.) Little Tools of
Knowledge. Historical Essays on Academic and Bureaucratic Practices. Ann Arbor : University of
Michigan Press, 2001, pp. 169-195.

34  Apart from the censuses, this prehistory of Habsburg/Austrian statistics has not been critical-
ly examined yet. From the numerous works of the beginning of the nineteenth century, a few
should be mentioned without claiming exhaustivity: DEMIAN, Johann Andreas. Darstellung der
Oesterreichischen Monarchie nach den neuesten statistischen Beziehungen. Vienna : Camesiani-
sche Buchhandlung, 1804-1806; LIECHTENSTERN, Joseph Marx. Statistische Uebersicht des
dsterreichischen Kaiserstaats. Nach dessen Zustande in dem Anfange des Jahres 1809. Vienna, 1809,
where for the “moral characteristics” or “peculiarities” of the individual nations of the Austrian
monarchy, cf. ibid., table “Inhabitants” (Einwohner).

35 [RIEGGER, Joseph Anton], Beytrag zur Bestimmung des Nationalcharakters. In Archiv der
Geschichte und Statistik, insbesondere von Bohmen. Dresden : Waltherische Hofbuchhandlung,
1792, pp. 404-415, here 411: “daf} die meisten Verbrecher dieser Art zur slavischen Abkunft
gehorten, so wie dieser Theil der Inwohner B6hmens beynahe in Allem — was Bezug auf Aufkla-
rung hat - um mehr als ein halbes Jahrhundert gegen die deutschen Abkémmlinge zuriick sind;
so ist auch das Verderbnis der Sitten bey ihnen gréler”

36 RIEGGER 1792, p. 409, 411. On Riegger, cf. BELINA, Pavel. K pocatkim statistiky v ¢eskych ze-
mich (Péisobeni Josefa Antonina Rieggera v Cechéch). In Ceskoslovensky casopis historicky 1977,
Vol. 25, No. 1, pp. 63-85, 82.
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reforms that took place starting in the mid-eighteenth century.” He notes
that the foundation for the quantification of crime was laid by the Josephine
Criminal Procedure Code of 1788, by which superior criminal courts (Krimi-
nalobergerichte) not only had to summarise the reports of subordinate courts
on the number of crimes they had investigated and tried, but also send an
accompanying report to the Supreme Judicial Office (Oberste Justizstelle) in
which “the increase and decrease of crimes, their most important reasons,
if one has the opportunity to discover such... were to be listed with care and
consideration.””® The Penal Code of 1803-1804 retained this injunction in a
similar wording.”

This claim, according to which the aim of statistics was to investigate the
causes of crime and changes in criminality, contrasts to some extent with Pil-
gram’s and Forcher’s assertion that the primary purpose of these reports was
to control the activities of the courts.* However, we must agree with the two
authors’ observation that these guidelines were implemented only hesitantly,
at least so far. There is no evidence at all of such reports produced at the end
of the eighteenth century.

It turns out, apparently, that statistical surveys on crimes but also on police
offences in the Habsburg Monarchy were compiled prior to 1818.*" Accord-
ing to the first samples, it seems to have been the Viennese Supreme Judi-
cial Office (Oberste Justizstelle) or the Police Court Office (Polizeihofstelle)
that centrally organised crime statistics in the first decade of the nineteenth
century. Although the latter authority was probably engaged in “statistical
considerations” as early as 1811, summary reports on serious police of-
fences and crimes from Lower Austria only go back to 1813.* In summary
reports from 1814, 47 categories of serious police offences include “excesses,’
“acts against public institutions,” “immorality,” “incitement to apostasy” [!]

37  PILGRAM, Arno. Kriminalitit in Osterreich. Studien zur Soziologie der Kriminalititsentwicklung.

Vienna : Verlag fiir Gesellschaftskritik, 1980, pp. 56—69. Pilgram looks at this (pre)history from
the perspective of the state-building process, also bringing in much that is not directly related to
statistics. Pilgram relies on FORCHER, Hugo. Die 6sterreichische Kriminalstatistik. Eine kur-
ze geschichtliche Entwicklung ihrer methodologischen Grundlagen von den ersten Anfingen
bis zur Gegenwart. In Statistische Monatsschrift, Neue Folge 1913, Vol. 18, pp. 593-660, here
594-595.

38  Allgemeine Kriminalgerichtsordnung. Vienna : Joseph Edler von Kurzbek, 1788, p. 209, § 298.
39  Gesetzbuch 1803, vol. 1, pp. 321-324, §§ 550-555, “in dem Einbegleitungsbericht ist mit Sorgfalt

und Uberlegung anzufiihren, ob, und welche Gattungen von Verbrechen in diesem Jahre gegen
das vorige zugenommen, oder abgenommen haben; worin die vorziiglichsten Ursachen dieses
Unterschiedes bestehen mégen”

40 PILGRAM 1980, p. 68: “Es handelt sich nicht... um Abbilder einer gesellschaftlichen Wirklich-

keit, die von der staatlichen als abgehoben realisiert worden wire. Es handelt sich auch nicht um
ein moralisches Zustandsbild der Gesellschaft, der hier geboten werden sollte”

PILGRAM 1980, p. 62, considers the two groups of acts separately and cites the Court Decree of
1818 as the earliest evidence of statistics of police offences.

42 PILGRAM 1980, p. 61, speaks of demand for police statistics; after him REINKE 1990, p. 170.
43 Osterreichisches Staatsarchiv, Allgemeines Verwaltungsarchiv [henceforth OStA, AVA], Inneres,

Polizeihofstelle [henceforth PHSt] 5012/1815, box 650. The reports on police offences and crimes
from 1813 (compared to 1812) were drawn up by the Lower Austrian Provincial Accounts Office
based on information provided by the individual judicial authorities and sent to Franz Hager,
President of the Police Court Office, only on 3 February 1815. In light of current knowledge, it is
rather unlikely that these surveys of crime were related to the attempts to establish a state-wide
statistical office in Austria in 1810; cf. DUPAQUIER 1985, p. 270.
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or simple “fornication.” “Fornication against nature” then constitutes one of
the other 18 categories of crimes.

In the following period, information on offences was likely collected in a sim-
ilar way. More details are available from 1818-1820, also from Lower Austria.
The collection and processing seem to have been routine; data were collected
by the individual regional offices, the Viennese magistrate and the main police
directorate of Vienna as well as by the court of the Schottenstift and sent to the
provincial accounting office (Landesbuchhaltung). The government of Lower
Austria then forwarded statistics for the whole province to the Supreme Police
and Censorship Court Office (Oberste Polizei- und Zensurhofstelle),* which
likewise made a distinction between “serious police offenders” and “criminal
offenders” Remarkably though, while the 50 categories of police offenders or
beggars recorded by the regional offices were more or less identical to those
of 1813-1814, the Viennese report now listed 99 categories, including “distur-
bance of the inner peace,” “immoral behaviour” and “census violation.” Due
to gaps in sources, however, no further conclusions can be drawn from such
an increase in the types of offences.

As was the case six years earlier, the data in tables for 1819 were compared
with those for the previous year. New additions are the fields “the cause of
decrease and increase,” “the instrument of prevention” and “comment.” The
actual figures for police offences are based on the data of local municipal and
manorial police authorities, but the accompanying comments provide insight
into the thinking of lower regional officials as well as ideas from the capital
regarding the social context of the delinquency that was being surveyed. Offi-
cials, especially the Viennese ones, were also aware of the limited informative
value of these statistics. The main police directorate of the capital (Polizeiober-
direktion) noted, for instance, that the reason for the increase in traffic vio-
lations in 1819 was “partly to be found in the greater or lesser attention of
the watch, partly also in the actual decrease and increase in the number of
violations committed, which is of no concern, however, because of the insig-
nificant difference.” The remaining offences did not lend themselves to a sta-
tistical evaluation or general explanation due to their uniqueness.*

Officials distinguished between criminal behaviours caused by material or
economic circumstances and those which were attributed to moral reasons.
This is explicitly stated in the notes of the Unter dem Manhartsberg region-
al office: The “blessed harvest” and “greater affluence of the first necessities
of life” in 1819 resulted in less incentive to commit property crimes, which

44  OStA, AVA, PHSt, 7630/1820, box 923, a cover letter from the representative of the Lower Austri-

an Provincial Government to the President of the Supreme Police and Censorship Court Office
Sedlnitzky, Vienna, 13 September 1820.

45  OStA, AVA, PHSt, 7630/1820, box 923, Vienna, 31 August 1820, “Summarischer Ausweis iiber

die vom 1" Janner bis letzten December 1819 von den unterbenannten Gerichtsbehérden unter-
suchten und abgeurtheilten schweren Polizej-Ubertretter und Bettler, dann Criminal-Verbre-
cher sambt deren Ab- und Zunahme gegen das Jahr 1818”. Adolphe Quételet, founder of criminal
or moral statistics, as well as other nineteenth-century theorists (e.g., Mittermaier) were likewise
aware of the fact that statistical data of this kind reflect, above all, the activity of judicial organs;
cf. REINKE 1990, pp. 177-178.
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“in part at least arose from misery.” On the contrary, the offences “which are
based more on wantonness and other malice” and whose cause lies in the so-
called corruption of morals were increasing. Officials of the regional office
Ober dem Manhartsberg even saw a causal connection across this division;
a link between economic and moral offences and their causes. They believed
that the increase in immoral deeds, such as forbidden games or drunkenness,
which was observed despite a general downward trend, could be driven by the
remission of material concerns.*® In Vienna, falling wine prices provided even
more of an opportunity for brawling, physical injuries and similar excesses.

The regional office Unter dem Wienerwald also made a connection between
the decreasing trend in crimes against property between 1818 and 1819 and
“the highly reduced prices of the most indispensable foodstuffs for the com-
mon class” Despite this development, theft and begging still constituted
a large part of cases which police investigated. In addition to insufficient wag-
es, officials attributed this to the “indolence and work-shyness of the common
people” as well as their immorality and lack of education. In areas where fac-
tories were located, police supervision was further complicated by disorderly
social conditions.*

Similar motives were provided by the officials of the Viennese court district
Schottenstift, where in 1819, the number of certain transgressions (fraud,
bodily harm, lewd trades, etc.) had increased compared to the previous year.
They noted that “The main causes of this marked increase in transgressions
lie in neglected education, the lack of religious principles and tendency to
laziness, especially on the part of the female sex, but then also in the lack of
work and wages for some trades, especially weavers and silk manufacturers.”*
Officials of the Ober dem Wienerwald regional office interpreted the figures
in a similarly ambivalent manner. In particular, they attributed the gener-
al decrease in crimes and minor offences to, e.g., “continued peace,” “greater
morality;” and “greater elimination of hardship,” while the fact that certain
offences continued to occur was, in their view, due to the “countless numbers
of passport-less, unemployed, master-less riffraff,” noting that “lack of educa-
tion, innate crudeness, animal stupidity... contribute their share”*

Towards the end of 1810s, quantitative surveys on crime were also seemingly
conducted in other countries of the Austrian Monarchy. From Bohemia, we
have only indirect indications, but they do refer to measures taken in the wake

46  For further comments made by the individual regional offices in Lower Austria, cf. OStA, AVA,

PHSt, 7630/1820, box 923. Here is one from the regional office Ober dem Manhartsberg : “Diese
Erscheinung kénne nicht befremden, wenn man erwdge, daf8 Menschen, sobald sie in ihrem
Erwerbe geschiitzt und von kiimmerlichen Nahrungswegen [?] befreyet sind, leicht zu derley
Ubertrettungen verleitet werden”

47  OStA, AVA, PHSt, 7630/1820, box 923, comments of the regional office Unter dem Wiener-

wald: “Im Allgemeinen bemerket aber das Kreisamt, daf3 alle Gattungen von Ubertrettungen,
insbesondere die Sittenlosigkeit in jenen Ortschaften, wo Fabriken bestehen, am stérksten sich
auflern, da die Mischung von Arbeitsleuten aller Nationen und ihr haufiger Wechsel es den Ob-
rigkeiten beynahe unmaoglich macht jene Polizeimafiregeln handzuhaben, welche bey anséssigen
Unterthanen mit mehr Erfolg angewendet werden konnen.”

48  OStA, AVA, PHSt, 7630/1820, box 923, Vienna, 31 August 1820.
49  OStA, AVA, PHSt, 7630/1820, box 923.
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of such surveys. The Prague Gubernium was responsible for their implemen-
tation. We also know that the number of all crimes investigated in Bohemia in
1818 (according to the Supreme Judicial Office: 2,203 in total) was said to rep-
resent a decrease compared to the previous year. In this case too, the central
authorities in Vienna ascribed the trend to a “blessed harvest and the result-
ing drop in the price of living necessities.” Authorities attributed the relative
increase in “religious disorder,” murder and abortion mainly to “prevailing
immorality, which had a bad influence on “the character of the people,” but
also to the “neglect of education and religious instruction” As a remedy, the
Court Chancellery (Hofkanzlei) and the Gubernium recommended intensive
educational cooperation between schools and the Church in order to “teach
the population moral religious principles and instruct them of their obliga-
tions towards the state and their fellow citizens.” The regional and subordinate
offices were then tasked with ensuring compliance with police regulations
and an aim to provide sufficient work opportunities.®

Such statistical investigations were also undertaken in Bohemia in subsequent
years. In this way, comparisons could be made over several years, develop-
ments observed and conclusions drawn about the effectiveness of measures.
Documents sent to the regional office in Litométice show that the downward
trend continued for some time. In 1819, 2,081 crimes were recorded in the
entire country, while in 1820, the number decreased to 1,838. The recom-
mended means of combating crime changed little, whereby the response to
the relative increase of certain offences took the form of republishing the cor-
responding ordinances, some of which dated back decades.”® In 1821, in ad-
dition to the regional, manorial and municipal authorities, schools and the
Church were again explicitly tasked with working towards “morally good ed-
ucation and training for industriousness and moderation.” As was the case
with other authorities, the Prague Gubernium drew attention to the limited
significance of the statistics of reported and investigated acts relative to the
supposed real crime figures.*

How these statistics were compiled at the level of individual criminal courts
and how—apart from centrally ordered measures—they were dealt with are
subjects that must be clarified by further research. At this point, however,

50  SOA, KU Litoméfice, sign. Publ. 16-1, box 1064, circular letter from the Prague Gubernium to all

Bohemian regional offices, Prague, 16 August 1819. Unemployment was described as one of the
“sources of the worst crimes,” whereby it was noted that “it may arise from a lack of opportunity
to work or from a tendency to idleness” The regional authorities were therefore instructed to
“take steps... to enable the poorer classes of people to secure their livelihood through work”

51  SOA, KU Litoméfice, sign. Publ. 16-1, box 1064, Prague, 15 January 1821, the circular of the

Prague Gubernium to all Bohemian circle offices mentions - in addition to regulations pertain-
ing to servants - ordinances against infanticide, abortion, putting away a child and concealing
the birth, which was published in 1791-1818. For the figure for 1820, cf. ibid., Prague, 6 Decem-
ber 1821. It is worth noting that totals for a given year were not communicated to the regional
and local authorities until about a year later.

52 SOA, KU Litoméfice, sign. Publ. 16-1, box 1064, Prague, 15 January 1821, “...da endlich hervor-

gekommen ist, daf3 eine grofSe Anzahl von Verbrechen theils aus Unwissenheit und Unbehilflich-
keit der Beschddigten, welche die Anzeige unterlassen, theils aus Gleichgiiltigkeit der Ortsobrig-
keiten, welche von dem dariiber entstehenden Rufe nicht sogleich Notiz nehmen, und solchen
nicht verfolgen, entweder gar nicht, oder doch erst spit, zur Kenntnifl der Kriminalgerichte ge-
langen..”
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another of their uses—one that is actually not surprising in the context of
quantification of governance—should be pointed out. The list of criminal
offences “occurring in the Moravian and Silesian courts” in 1818 and 1819
was included with other tables and overviews as a part of the documents as-
sembled to provide information about provinces in connection with Emperor
Franz’ journey to the Austrian and Bohemian lands in 1820. Among the 18
types of offences, this source also confirms a clear year-on-year decrease in
thefts, distributed evenly among all courts. On the other hand, the number of
registered cases of murder and manslaughter as well as public violence (Brno)
and religious disturbance (Olomouc) had increased relatively.”> Although we
can only speculate about the concrete use of these figures, such detailed sta-
tistics can serve as a guide to particular cases or to documentation of the
corresponding criminal courts. In any case, Austrian crime statistics from the
first decade of the nineteenth century discussed here represent an early and
relatively little-known example of this type of administrative texts.**

From the statistics themselves, one can ascertain only to a limited extent what
exactly was understood by morality and which kinds of behaviours were
viewed as incompatible with it in the first third of the nineteenth century.
Though the commentary and accompanying materials® produced by various
authorities of the Austrian monarchy indicate that at this time, (im)morality
was perceived in a more differentiated way than previously. Immorality was
no longer viewed merely as the root of all criminality, thus functioning in a
sense as a modern equivalent of sin. By now, a distinction was being made
between behaviours that had socioeconomic causes and those that stemmed
from what was considered a moral background. On the other hand, the texts
also attest to a belief that although material prosperity has a positive effect
in the decrease of economically motivated unlawful behaviours, this great-
er prosperity also leads to excesses, especially among the so called “inferior
class,” who allegedly tend to be “lazy” and “work-shy.>® Last but not least,
immorality seems to be, at least on a declarative level, distinguished from sin,
the difference being in the possibility of improvement by institutional means,
which incidentally corresponds to the modern understanding of punishment.

In the examined surveys, a specific relationship to work, industriousness or
even the spirit of inventiveness and enterprise was attributed to the popula-
tions of individual regions, countries or—as in Riegger’s or in Liechtenstern’s

53  OStA, Haus-, Hof- und Staatsarchiv [henceforth HHStA], Hofreisen 44-1-13, documents for the

journey of Emperor Franz I. in 1820 (cf. https://www.archivinformationssystem.at/detail.aspx-
?1D=3944199, last viewed on 1 February 2022).

54  In France, Belgium or Baden, crime statistics in a proper sense of the word date back only to the

1820s and 1830s, and in Austria, even later; cf. REINKE 1990, pp. 175-176.

55  The regional offices apparently reported regularly to the central authorities (state governments,

Supreme Judicial Office) on causes of delinquency; cf. note 42, commentary by the regional office
of Unter dem Manhartsberg: “weil die Ursachen, aus welchen solches [moral corruption] her-
rithret, und die in dem kreisimtlich[en] Berichte vom 30*" Jinner [1]819 Nro. 1117 umstindlich
erdrtert wurden, noch immer bestehen und immer fithlbarer werden miissen.”

56  The terms “lower” or “common class” also appear as synonyms in the files examined.
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statistics—even entire nations.” But the national factor played a role in the
considerations of at least some police officers by the beginning of the nine-
teenth century. This is suggested, for example, by an 1808 communication
from Johann Thaddaus Sumerau, President of the Police Court Office, to Josef
Franz Wallis, President of the Bohemian Gubernium, where we can read that
the emperor was displeased with the “thievery, begging, drunkenness and,
as a consequence of the latter, addiction to brawls” that were spreading in
Prague. Sumerau saw the reasons for this “not so much in a tendency peculiar
to the Slavic nation, which could gradually be effectively counteracted by ed-
ucational institutions, but rather in the still present inadequate administrative
institutions,” namely labour and institutions aimed at helping the poor and
destitute in the city. Socially, Sumerau attributed this evil to the “vast masses”
or “lower rabble” He also spoke of a “sketch of the moral condition of the

lower classes of people in Prague.”*®

The range of official sources in which Moralitit and Sittlichkeit appear could
certainly be expanded but one should not draw any far-reaching conclusions
from the various contexts in which the term morality is used. We encounter
it as early as 1739 in Zedler’s Universal-Lexicon,” and its history may be
even longer. It would be a worthwhile task to examine the economic, social
or cultural dimensions of morality and criminality in the eyes of the state
and police administration at the point of emergence and formation of a view
of society as a whole or its groups/classes, independent of religion, and even
categories such as economic or social.®’ The study presented here shows that,
in contrast to assumptions made in previous research, the complex evidence
of early crime statistics covers more than just the activity of the central courts
and police bodies. Apparently, lower administrative officials were also capa-
ble of considering material as well as immaterial factors and reflecting con-
clusions in their presentation of the social situation in particular regions.®'
In statements, there also emerges a connection between morality and social
status or the national characteristics of different population groups. Never-
theless, the varied meanings of morality, the conditions under which it could

57  This was most clearly not just a matter of scholarly discussions, such assumptions were reflect-

ed even in administrative practice. An example of this is the 1783 manual “Gegenstinde, tiber
welche von den Kreiskommisséren bei Bereisung eines Bezirks Beobachtungen zu machen sind,’
which contains questions such as: “Are the people industrious or indolent? To which occupations
do they show more aptitude, ability, inclination? Which passions, virtues, vices predominate?”
On the origin and use of this manual, cf. HIML 2019, p. 31-32. LIECHTENSTERN. Statistische
Uebersicht, “Bemerkenswerth ist der starke Handlungsgeist, dem [!] ein ansehnlicher Theil der
ostr. Einwohner, besonders von der slavischen Nazion, und darunter am meisten die Illirier und
Bohmen, zu besitzen zeigen, Bei eben dieser Nazion nimmt man auch eine aufgewecktere Ge-
miithsart, als bei den iibrigen gewahr...”

58 NA, PG, sign. 15¢, box 527, Vienna, 8 August 1808. With regard to drunkenness, Sumerau ad-

mitted that it was “not infrequently the source of many immoral acts of disturbance of the peace,
even among educated classes.”

59  ZEDLER, Johann Heinrich. Grosses vollstindiges Universal-Lexicon aller Wissenschaften und

Kiinste. Volume 21. Leipzig-Halle 1739, col. 1482.

60 It could be linked to studies in England, among others PHILIPS, David. Three ‘Moral Entrepre-

neurs’ and the Creation of a ‘Criminal Class’ in England, c. 1790s-1840s. In Crime, Histoire ¢
Sociétés/Crime, History & Societies 2003, Vol. 7, No. 1, pp. 1-28.

61  Atleast in the Bohemian and Austrian provinces, officials took up the practice of inspection and

reporting from the 1780s, and their standardised training was also reflected in their judgements.
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be claimed, ascribed or denied as well as other characteristics mentioned
only in passing in this text, such as gender, could be analysed further based
on particular criminal cases and other acts against morality.
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Uhorska trestnopravna dogmatika v dobe
osvietenstva - pohlad na evolu¢né zmeny trest-
ného prava hmotného v diele Stefana Husztyho

Adriana Svecova

Abstract

SVECOVA, Adriana. Criminal Law Dogmatics in Hungarian Substantive Law and
the Criminal Law Theory of Stephan Huszty.

The developing science of criminal law in the Early Modern period in the King-
dom of Hungary, like elsewhere in Europe, produced few synthesizing works and
manuals dedicated to the amendment of substantive and procedural criminal law
of the time and its theoretical-dogmatic basis. All the while, Beccarian ideas of
modernizing the science of criminal law resounded throughout Europe. One of
the leading experts on Hungarian law in its complexity was Eger professor of law
Stephan Huszty, who regarded the order of established estates as well as several
traditional medieval legal concepts and institutions of punishment. The current
study provides an overview of his concept of substantive Hungarian criminal law
dogmatics based on the typified and standardized institutes, doctrines, princi-
ples, constructs and criminal law procedures previously constituted in the Middle
Ages, which drew from the common European—in the case of the Kingdom of
Hungary, particularly the German—Iegal tradition. These were normatively ac-
cepted and reflected in the basic sources of Hungarian criminal law. In addition
to customary law, the primary source of Hungarian feudal law was the written,
customary-law collection of the Tripartitum as well as the rigid, uncodified legis-
lation and judicial practice, which lasted practically until the revolution of 1848.

horski zdkonodarcovia uz od konca stredoveku na viacerych

snemoch rokovali o vytvoreni jednotnej zbierky zakonov,
ktora mala systematizovat najmi $lachtické (krajinské) obycajo-
vé pravo. V pociatoc¢nej faze tvorby trestnopravnej politiky konca
stredoveku a zaciatku novoveku uhorski panovnici chceli posilnit
verejnu bezpecnost a pravnu istotu, a to okrem iného i prostred-
nictvom kodifikacie' celého korpusu vtedajsieho uhorského prava.
Vytvorenim Tripartita (1514)* Stefanom WerbSczym sa tento plan
Ciasto¢ne podarilo naplnit.

Tripartitum obsiahlo nosny pravny zaklad uhorského obycajového
prava, teda aj vtedajsieho trestného a procesného prava, nanestastie
pre trestné pravo vonkoncom nie vycerpavajuco ani systematicky,

Stadia je vysledkom riesenia projektu VEGA & 1/0018/19 Renesancia zabudnutych

a znovu obnovenych instititov dedi¢ského prava na Slovensku.

1 Pojem kodifikacie v modernom zmysle slova nie je vhodné pri tychto planoch alebo
aj schvélenych legislativnych pocinoch pouzivat. Prévna histdria hovori o kvazi
kodifika¢nych dielach, ktorym chybaju najma atribtty systematickosti, vnutornej
logiky a komplexnosti pravnej upravy.

2 Dalej uvaddzané tiez skratkou: Trip.
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kedZe upravilo len ¢iastkovo niektoré skutkové podstaty, instituty a zasa-
dy trestného (hmotného) a procesného prava.’ Vyberovo z neho mozno
spomenut viaceré ¢lanky, ktoré niesli trestnopravny alebo procesnopravny
obsah* na prvom mieste Trip. I./¢l. 14 definoval najzévaznejsie skutkové
podstaty vlastizrady, v sidobom pomenovani oznacené ako skutky ne-
vernosti (nota infidelitatis), ktoré nasledne precizovali este zak. ¢l. 9, 10,
11 a 12/1723. V jeho druhej casti viaceré clanky obsiahli najméi procesné
ustanovenia na réznych stupnoch vseobecnych sudov - napr. II1./¢l. 39, 51
a 52 a tretia Cast Tripartita tiez reflektovali trestnopravnu upravu, napr. I11./
¢l. 5 (o institate homagia), ¢l. 20 (o trestani verejnych zloc¢incov), ¢l. 21 a 22
(o institute nutnej obrany), ako aj ¢lanky ¢l. 26, 28, 32, 33, 34, 35. Tripartitna
uprava vychadzala, tak ako aj trestné pravo ostatnej Eurdpy, z diferenciacie
trestnych ¢inov podla ich trestov, a nie podla dnes preferovanych skutko-
vych podstat a chranenych zaujmov spolo¢nosti. S ohladom na kategoriza-
ciu trestnych ¢inov a obzvlast pri pohlade na systém trestov je nepochybné,
ze Tripartitum bolo pod vyraznym vplyvom prevazujticej dobovej tedrie za-
stra§ovania, represie a obrany zaujmov panovnika a privilegovanych stavov,
pricom boli ¢astokrat sidnou praxou prehnane interpretované v drakonic-
kej a velmi individualne (kazuisticky) aplikovanej trestnopravnej praxi.’

Pri pohlade na habsbursku trestnopravnu legislativu, ur¢ent pre Uhorsko
od Tripartita do nastupu posledného osvietenského panovnika Leopolda II.,
mozno konstatovat programovo kontinudlnu snahu o pravnu reglementéciu
trestnopravnych otdzok a eminentny zdujem o prijatie potrebného prvého
novovekého trestného kddexu v Uhorsku. V ramci celej habsburskej rise boli
snahy o prijatie jedného kddexu pre vSetky dedi¢né krajiny a panstva, v kto-
rych vladli stredoeurdpski Habsburgovci, pripadne o oficidlne rozsirenie exis-
tujucich nemeckych kédexov.®

3 FINKEY, Ferenc. A magyar biintetéjog tankonyve. Budapest : Politzer, 1902, s. 51; MEZEY,
Barna. Biintetdjogi toredékek a Harmaskdnyvben. In MATHE, Gébor — ZLINSZKY, Jénos (eds.)
Degré Alajos emlékkonyv. Budapest : Uni6, 1995, s. 161; MEZEY, Barna. Vom consuetudo zum
Gesetzesrecht. In MATHE, Gébor - ZLINSZKY, Janos (eds.) Die Elemente der ungarischen
Verfassungsentwicklung. Studien zum Millennium. Budapest : ELTE, 2000, s. 21; MEZEY, Barna.
Der Verfasser eines ungarischen Rechtsbuches aus dem 16. Jahrhundert: Istvain Werbd&czy.
In HAMZA, Gébor (ed.) Tanulmdnyok Werbéczy Istvanrol / Studien iiber Istvin Werbiczy.
Budapest : Professzorok Héza, 2001, s. 99.

4 Vo feudalizme e$te nemdzeme rozliovat medzi procesnymi pravidlami trestného a civilného

(obcianskeho) procesu, ktoré priniesla az doba moderny v druhej polovici 19. storodia, no

postupne uz v neskorom novoveku sa vyskytuja isté rozdielne pristupy a $pecifické procesné

postupy, uplatiiované pri trestnom konani a sidnictve.

Pozri FINKEY 1902, s. 50.

6 Podrobnejsie pozri napr. BATO, Szilvia. Osterreichische Wirkungen in der ungarischen
Strafrechtswissenschaft vor 1848 am Beispiel der Straftaten gegen das Leben. In BADO,
Attila - DETLEV, W. Belling - BOKA, Jdnos - MEZEI, Péter (eds.) Internationale Konferenz
zum zehnjdhrigen Bestehen des Instituts fiir Rechtsvergleichung der Universitit Szeged. Postdam :
Universititsverlag Postdam, 2014, s. 71-90; BATO, Szilvia. Ein Uberblick {iber die ungarische
Strafrechtsentwicklung bis zum Jahre 1948. In SINN, Arndt - GROPP, Walter - NAGY, Ferenc
(eds.) Grenzen der Vorverlagerung in einem Tatstrafrecht. Eine rechtsvergleichende Analyse am
Beispiel der deutschen und ungarischen Strafrechts. (Ed. Schriften des Zentrum fiir européische
und internationale Strafrechtsstudien 1) Osnabriick : V&R unipress Universititsverlag, 2011,
s. 41-52; KAJTAR, Istvén. Rechts- und Gerichtspraxis in Ungarn 1840 - 1844. Tradition und
Transfer. In POKROVAC, Zoran (ed.) Rechtsprechung in Osteuropa. Studien zum 19. und
friihen 20. Jahrhundert. Frankfurt/M : Vittorio Klostermann, 2012, s. 173-232, 189-191.

(O3}
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Prave z pohladu historickej pramenovedy uhorského trestného prava mozno
podciarknut ako najdolezitejsi vplyv nemeckého pravneho okruhu, t.j. trest-
ného prava nemecky hovoriacich krajin: Svitej rimskej riSe a od 13. storocia
Habsburgovcami ovladanych rakaskych dedi¢nych krajin. Tento vplyv sa len
znasobil po bitke pri Mohaci a nastupe Habsburgovcov na uhorsky trén.” Prav-
nu inspirdciu nachddzala uhorska trestna prax a formujtca sa trestnopravna
veda i v nemeckych vzoroch, najmé vo formulaciach jednotlivych deliktov
a trestov za ne, vratane trestno-procesnych pravidiel. Prislu§na trestnopravna
uprava ziskala v novovekej, osobitne v strednej a nemecky hovoriacej Euro-
pe, povahu pisaného prava v prvych trestnych kdédexoch. Z nich spomenme
najma kodex Karola V. Constitutio Criminalis Carolina zndmy pod oznac¢enim
Karolina (1532), kédex Ferdinanda III. Constitutio Criminalis Ferdinandea —
tzv. Ferdinandea (1656) alebo kddex Jozefa 1. Constitutio Criminalis Josephi-
na - Jozefina (1707 - 1708).

Vplyv nemeckého, resp. nemecky pisaného trestného prava vidno v zdsadnom
pocine novovekého trestného prava ostrihomského arcibiskupa L. Kolloni-
cha, ktory nechal v roku 1687 sikromne vyhotovit preklad nemeckej trestno-
pravnej zbierky Ferdinandea do latin¢iny (pod nazvom Forma processus judi-
cii criminalis seu Praxis Criminalis). Toto dielo sa vzilo v uhorskej praxi pod
skratenym ndzvom Praxis Criminalis a zaroven sa v¢lenilo do prvej uhorske;j
stikromnej zbierky prava Corpus iuris Hungarici (CIH) hned v poc¢iatocnom
roku jej vydania (1696).® Ako tvrdia G. Béli a I. Kajtar, preklad Ferdinandey
sa nestal uhorskym zakonom, ale jeho obsah bol zverejneny v ramci celej mo-
narchie, kedZe bol zaradeny do CIH. Od prelomu 17. a 18. storocia sa prakti-
zoval ako re$pektovany, aj ked neoficidlny a sekundarny pramen prava.’ Sudy
pluralitne vyuzivali roznorodé pramene trestného prava, medzi ktoré sa radi
uz spomenutd sukromna zbierka uhorskych zdkonov a dal$ich pramenov
CIH vratane Tripartita a Praxis criminalis, dalej v Uhorsku aj v zahranici

7 K tomu pozri podetné prace v uhorskej a madarskej pravnej literatire, napr. FINKEY 1902, s. 62;
o Carpzovi PAULER, Tivadar. Biintetdjogtan. 1. Kotet. Bevezetés. Anyagi Biintet6jog. Altaldnos
Rész. Pest : Pfeifer Ferdinand, 1869, s. 25-26; BALOGH, Jend. A biintetd perjog tankonyve.
Els6 fiizet. Budapest : Grill Karoly, 1906, s. 53, 86; FINKEY, Ferenc. A magyar biintetperjogi
tudomdny hdromszdzados fejlédéstorténete 1619-1914. Sarospatak : Jogdszok a Kultdrdert
alapitvany, 2000, s. 33-34; PALUGYAY, Imre. Magyarorszdg torténeti, foldirati s dllami legiijabb
leirdsa. Pest : Heckenast Gusztav, 1853, s. 197; FAYER, Laszlo. A magyar biintetGjog kézikonyve
L kétet. Budapest : Franklin, 1905, s. 33; MARKUS, Dezs6 (ed.) Magyar Jogi Lexikon. II. kitet
(Bir6-Dézsma). Budapest : Pallas, 1899, s. 500; BALOGH, Elemér. El6sz6. In BALOGH, Elemér -
HOMOKI-NAGY, Méria (eds.) Tripartitum trium professorum. Hdrom szegedi jogtorténész./ Drei
Szegediner Rechtshistoriker. Tudomdnyos emlékiilés Bonis Gydrgy sziiletésének 100., Both Odén
sziiletésének 90. és Ivanyi Béla haldldnak 50. évforduléjin. Szeged : lurisperitus Kiadd, 2017,
s. 9; BONIS, Gyorgy. A magyar feudalis és burzsod magénjog és biintetdjog elemei. In Levéltdri
Szakmai Tovdabbképzés (Felsdfok),1959, ro¢. 12, s. 47; ECKHART, Ferenc. Magyar alkotmdny-
és jogtorténet. Budapest : Politzer Zsigmond és Fia, 1946, s. 386; BALOGH, Elemér. Dedk
Ferenc és az anyagi biintet8jog kodifikdciéja. In MOLNAR, Andrés (ed.) A Batthydny-kormdny
igazsdgiigyminisztere. Zalaegerszeg : Zala Megyei Levéltar, 1998, s. 129; KALLAY, Istvan. Uriszéki
birdskodds a XVIII. - XIX. szdzadban. Budapest : Akadémiai Kiadd, 1985, s. 200.

8 BALOGH, Elemér. Die ungarische Strafrechtskodifikation im 19. Jahrhundert. Band 12. In
VORMBAUM, Thomas (ed.) Rechtsgeschichte und Rechtsgeschehen. Berlin et. al. : LIT Verlag,
2009, s. 3.

9 BELL Gébor - KAJTAR, Istvan. Az osztrdk(-német) biinteté jogszabélyok hatdsa a magyar jogban
a 18. szazadban (a Praxis crimininalis). In Dolgozatok az dllam - és jogtudomdnyok korébdl, 1988,
roc. 19, s. 34.
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roz$irend praca uznavaného saského autora Benedikta Carpzova Practicae
novae imperialis Saxonicae rerum criminalium (Frankfurt, 1677)," velmi res-
pektované procesnopravne kompendium Directio methodica od Jana Kitonica
(Kithonich, Kitoni¢)" (Trnava, 1619), ¢i vSeobecne prijaty nepravny pramen
Biblie, zachovavajuic pritom pévodného ducha trestného prava.'

Habsburska legislativa nasledujicich storo¢i novoveku nepredstavovala pre
Uhorsko zasadnejsi prelom vo vyvoji trestného prava. V legislativnej tipra-
ve boli nadalej platné este i viaceré krélovské dekréty z obdobia stredoveku
(napr. Zigmunda Luxemburského: zék. ¢l. 9/1405, Mateja L: zak. ¢&l. 67/1486
alebo Vladislava Jagelonského: zdk. ¢l. 19/1495 a 9/1514). Jednotlivi panovni-
civ zavislosti od potreby sporadicky novelizovali uz existujice pravne upravy
o trestnych ¢inoch v rozsahu jedného alebo dvoch trestnych ¢inov a menej
potom legislativne formulovali nové trestné ¢iny."> Povinnost trestat napri-
klad urcovali zak. ¢l. 49 a 50/1548, zak. ¢l. 16/1569, zak. ¢l. 2/1608, zak. ¢l.
60/1638, zak. ¢l. 38 a 43/1655, zak. ¢l. 17/1659, zak. ¢l. 14/1687, zak. ¢l. 9, 10,
11, 12/1723.

Spolocensky reflektovana idea novovekej kodifikacie trestného prava nado-
budla v priebehu 18. storocia konkrétnejsie podoby v aktivitach viedenského
dvora, ked nastupujuca éra osvietenskych panovnikov mala na zreteli uz ex-
tenzivne sa rozsirujicu modernisticku myslienku legalizovat a disciplinovat
vsetky dovtedy poznané a trestané protipravne ¢iny, sformovat a normovat
ich do jednotného, kodifikovaného zakona a objektivne tak posilnit postave-
nie zdkona ako pramena objektivneho prava a jeho diferencidcie na jednot-
livé odvetvia v ramci vtedy sa presadzujuceho rimsko-pravneho ¢lenenia na
jednotlivé pravne odvetvia verejného a suikromného prava. Trestné pravo sa
v tomto obdobi definitivne oddelilo z rodiny univerzalneho iuris (v uhorskych
pomeroch oznacované ako ius civile — ¢ize pravo vsetkych obyvatelov Uhor-
ska, diferencovanych len v medziach stavovského partikularizmu) a pri¢lenilo
sa k odvetviam verejného prava pre vyraznejsie vzrastajuci vplyv $tatu na eli-
minaciu kriminalneho spravania sa jednotlivca. Tieto kodifika¢né tendencie

10 O bezprostrednom a priamom pouzivani a citovani Carpzovej prace v uhorskej sidnej praxi
mesta Debrecin v polovici 18. storo¢ia pozri $tddiu A. Biczda, ktora odkryva zatial malo
preskimané moznosti, stvislosti a korelacie uhorskej novovekej trestnopravnej vedy a praxe
k roznym zahrani¢nym (opitovne znovu nemeckym) zdrojom: BICZO, Andras. Benedikt
Carpzov’s Influence on the 18th Century Criminal Practice in Hungary — Analysis of a Legal
Case from Debrecen. In Journal on European History of Law, 2021, ro¢. 12, ¢. 2,'s. 169-180.

11  KITHONICH, Joannes. Directio methodica processus iudiciarii iuris consuetudinarii inclyti Regni
Hungariae. Tyrnavie 1619. Jeho preklad s komentdrom k uhorskému procesnému pravu pozri:
GABRIS, Tomés. Directio methodica v dejindch uhorského procesného prdva. Bratislava : Wolters
Kluwer, 2019.

12 BELI - KAJTAR 1988, s. 29. Na okraj dopliam, Ze vyskum trestnopravnej praxe novovekého
Pezinka a Modry odkryl velmi beiné vyuzivanie Ferdinandey na zaciatku 18. storodia, pozri
napr. DUCHONOVA, Diana - DUCHON, Michal. Zlo¢in v meste. Kriminalita a kazdodennost
v ranonovovekom Pezinku. Bratislava : Pro Historia; Historicky tstav SAV, 2014, s. 49. Pozri tiez
SZEGHYOVA, Blanka. Sudnictvo a siidna prax v mestdch Pentapolitany v 16. storo¢i. Bratislava :
Veda, 2016; PAPAC, Richard. Malefitz. Ako sa stdilo a trestalo v Kosiciach v 16. storo¢i. Kosice :
Dana Kusnirova; HistoricKE, 2019. Vyskum Liptovskej stolice dolozil v sedridlnej sudnej praxi
pouzivanie viacerych nemeckych zdrojov, aj Carpzovej Praxis Criminalis; podrobnejsie: NEMEC,
Miroslav. Od zlocinu k trestu. Vyvoj stolicného siidnictva na Liptove v 18. storoc¢i. Ruzomberok :
Society for Human Studies, 2019, s. 19-20.

13 FINKEY 1902, s. 51-52.
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vsak v zasade oscilovali a nevybocovali z dovtedajsieho kdnonu akceptovania
feudalno-stavovského spolocenského a pravneho poriadku. Zakladnymi pra-
menmi poznania trestného prava sa stali okrem formélnych pramenov, t. j.
obycajovych partikuldrnych noriem, kvazi stredovekej kodifikacie Tripartita,
torzovitych a nesystémovych zdkonov a nariadeni (vratane patentov) a roz-
hodnuti sidnej praxe, aj neformdlne pramene: netspe$né navrhy trestnych
kodexov, neoficidlne zahrani¢né zdkonniky (spominané Ferdinandea, prip.
i Tereziana) ¢i odbornd domdca a zahrani¢na literatdara.'

K realizacii modernistickej unifika¢nej idey disciplinacie spolo¢nosti osvie-
tenskym $tditom smerovali rozli¢cné interné nariadenia kralovskych uradov
(najmé Miestodrzitelskej rady) a nimi delegovanych kralovskych komisarov
(napriklad rozhodnutia kralovskych komisarov v Trnave zo zaciatku 18. sto-
rocia)," ktori dostali na starost ad hoc riesit najpalcivejsie problémy vtedajsej
uhorskej spolo¢nosti aj pri vykone vSeobecného (vritane trestného) sudnic-
tva jednotlivych partikularnych studov. Uhorski panovnici podporovali uz
spominanu objektivnu systematizaciu rozvijajiceho sa samostatného pravne-
ho odvetvia - trestného prava, ktoré v§ak obsiahlo tak hmotnopravnu aj pro-
cesnopravnu stranku stihania a trestania trestnych ¢inov. Z hmotnopravneho
obsahu tvorenych legislativnych navrhov je vhodné pripomenut, Ze vtedajsi
trestnopravny obsah uz zretelne reflektoval aj suc¢asné trestnopravne katego-
rie: subjekty (pachatela, obet, poskodeného, organy ¢inné v trestnom konani
a i.), objekty trestnej ¢innosti (chranené verejné a $tatne zaujmy a hodnoty)
a tiez subjektivnu (tmysel — dolus a zavinenie - culpa) a objektivnu stranku
trestného ¢inu (sposob spachania trestného ¢inu).

Zo Sirsej, teoreticko-pravnej dimenzie kreujucich sa odbornych pravnych
diskusii, ktoré v priebehu 18. storocia zacali inde v Eurépe podliehat vplyvu
rozsirujucich sa prirodzenopravnych (jusnaturalistickych) tedrii'® a humani-
zujucich tendencii v interdisciplindrnej a novokonstituovanej vede penolo-
gii, t. j. vedy o trestoch, ich vykone a teériach trestania, silnela potreba ra-
cionalizovat a legalizovat zastarané feudalne postupy vykonu verejnej, resp.
tatom alebo inou verejnou autoritou vykonavanej trestnej spravodlivosti.
Nastupujuca osvietenska doba racionalizacie spolo¢nosti generovala jediny,
dominantny subjekt, ktory bol schopny tejto ulohy. Tymto normotvornym
subjektom a agensom sa stal osvietensky absolutisticky stat, ¢asto priamo jeho
panovnik, ktory ako vysostny subjekt s pravom zdkonodarnej iniciativy mohol
tieto reformné zakonné navrhy predkladat na krajinsky snem alebo podpo-
rit ¢i odmietnut ich prijatie. V stredoeurdpskych podmienkach pocas celého
novoveku boli pre habsburski monarchiu a jej panovnikov charakteristické

14 BATO 2014, s. 74-79.

15 LACLAVIKOVA, Miriam - SVECOVA, Adriana. Pramene prdva na tizemi Slovenska I. Od
najstarsich cias do roku 1790. Trnava : Typi universitatis tyrnaviensis, 2007, s. 224-226.

16  Tieto tedrie nepokladajui za jediny zdroj prava len zdkony a podzakonné normy vytvorené §tatom,
monarchom, ale za vy$$ie kritérium povazuju napr. spravodlivost alebo racionalnu spravnost
pravnej normy. Tieto tedrie vychadzaju predovsetkym z prirodzeného prava, vlastného kazdému
doveku, ktory ho modze poznat vlastnym rozumom. Clovek ma podla nich prévo vzopriet sa
nespravodlivému zdkonu a podriadit sa len tzv. prirodzenému zdkonu, napr. v krestanskom
Desatore a pod.
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etatistické tendencie. Tieto tendencie v$ak nadobudli pozitivny efekt no-
votvorenej, zjednocujucej sa trestnej politiky, ovplyvnenej najskér koncom
18. storocia uz spomenutymi jusnaturalistickymi teériami, ktoré zosobno-
vali nové trestnopravne teérie patriace do tzv. rodiny beccariovského obratu
v teorii trestnosti a trestania.'”

Panovnik Jozef 1. vydal prvy prelomovejsi trestny zdkonnik — znamy pod
oficialnym pojmom Constitutio criminalis Josephina, alebo skratene prvd Jo-
zefina z roku 1707/1708. Nestal sa v§ak platnym pre Uhorsko, len pre ces-
ké krajiny. MoZno o fiom hovorit v intenciach cielavedomého pociatku snah
Habsburgovcov racionalne sformovat trestné pravo ako samostatné pravne
odvetvie a reformovat ho v jeho hmotnej i procesnej matérii. Vseobecne ten-
to zakonnik hmotnopravne a ideovo nadvézoval na starsie trestné zakonniky
kompila¢ného charakteru, akou bola Karolina ¢i dal$ie rakiske trestné po-
riadky."® Zaujimavy sa stal v§ak tym, Ze predstavoval vzor pre Terezianu."

Za obzvlast pozoruhodnu v uhorskych redliach mozno oznacit aktivitu Ka-
rola III. v oblasti trestného zakonodarstva. Pocas jeho vlady bola na prore-
formnom krajinskom sneme v roku 1723 prijata — vzhladom na dalsi vy-
voj dalekosiahla - reforma uhorského svetského sudnictva (zak. ¢l. 24, 25
a 26/1723 a tiez zdk. ¢l. 30/1723 o zriadeni novych distriktudlnych sudnych
tabul). KedZe sa tymito zakonmi sprehladnil a zjednodusil i vykon trestného
sudnictva, Karol III. sa vyznamne zapisal do dejin uhorského procesného
(ale tiez trestného a civilného) prava.?

Za jeho vlady v krajine tieZ zosilnela ambicia vydat prvy domadci trestny z4-
konnik v kontexte rozsiahlej$ej panovnikovej predstavy modernizovat a ko-
difikovat uhorsky pravny poriadok, a to na podklade zak. ¢l. 19/1715 zriadu-
juceho institut Commissio systematica, ktory mal v rdmci buducej nariadenej
sudnej reformy pripravit jednotlivé kodexy (nakoniec ale vSetky navrhy zo-
stali bez zretelného uspechu v zdkonodarnej oblasti). Okrem toho Karol III.
dovolil predlozit na rokovanie prelomového uhorského snemu v rokoch
1712 - 1715 (prvého po stavovskych povstaniach) sukromny navrh trest-
ného zdkonnika od profesora Trnavskej univerzity Michala Bencsika z roku
1712.2' Islo o plnohodnotny navrh vtedajsej kodifikacie trestného prava, kto-
ry presiel velkou snemovou debatou a pozmenujucimi navrhmi, no zdkonom
sa napokon nestal. Jeho navrh bol prvym, ktory plne reflektoval vysledky

17  SVECOVA, Adriana. Beccariovsky obratponimania trestného ¢inuvkonfrontdciistrestnopravnou
upravou v Uhorsku a Habsburskej risi v 18. a na zaciatku 19. storodia. In Pravnéhistorické studie,
2017, ro¢. 47, ¢. 1,5, 62-75.

18  Jozefina mala tiez len podpornu platnost, nebola zdvaznym pravnym predpisom. Tak ako
jej predchodcovia, obsahovala stredovekd $truktdru trestnych ¢inov aj procesné pravidla
inkvizi¢ného procesu. BELI - KAJTAR 1988, s. 35. K vyznamu zazndvanej Jozefiny, o jej kladoch
a zdporoch pre minulé Ceské trestné pravo, pozri napr. MALY, Karel. T#i studie o trestnim prdvu
v Ceskych zemich v 17. a v prvni poloviné 18. stoleti. Praha : Karolinum, 2016, s. 114-151.

19  Ani Tereziana nepredstavovala véeobecne zavizny pravny predpis pre Uhorsko (mala taktiez
podpornt platnost) a obsahovala rovnako stredoveku $truktdru trestnych ¢inov a procesné
pravidl4 inkvizi¢ného procesu ako jej predchodcovia. In BELI - KAJTAR 1988, s. 35.

20  Jej vyznam zhrnujuco podal STIPTA, Istvan. Dejiny siidnej moci v Uhorsku do roku 1918. Kosice :
Nica, 2004, s. 35 a nasl.

21 K nemu blizsie: BONIS, Gyodrgy. A magyar biintetétorvénykonyv elsé javaslata 1712-ben.
Budapest : Sarkdny Nyomda Rt., 1934.
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domacej trestnej praxe aj nemeckého zakonodarstva (Ferdinandea), a moz-
no ho pokladat za dobre pripraveny. Autor zvolil rozdelenie matérie podla
trestnych ¢inov, ¢im by sa zdoraznila zakonna pravna kvalifikacia ¢inov, t. j.
posudenie konania ako trestného.?

Relevantnymi sa stali Karolove viaceré trestné zdkony, osobitne zdk. ¢l. 7/1715
o vlastizradnych skutkoch urazky panovnika a skutkoch nevernosti a ich bliz-
$ej $pecifikacii, alebo zak. ¢l. 9/1723, ktory zredukoval a precizoval trestné
¢iny nevernosti voc¢i panovnikovi ($tatu, notae infidelitatis) a to z 18 na 9.”
Nasledujuce zak. ¢l. 10, 11 a 12/1723 penalizovali urcené trestné ¢iny neve-
ry smrtou, konfiskaciou majetku a pripadne aj nahradou $kody (eventualne
trestom odnatia slobody, alebo vynimoc¢ne podla volnej tvahy sudcu sa udelil
iny, miernejsi trest).** Na ich zaklade mozno uvazovat o panovnickom zamere
zmiernit prisnost predchadzajicich zakonov a poskytnut vaésiu pravnu istotu
v rozkolisanej sudnej praxi. Uvedené skutkové podstaty tych najzavaznejsich
trestnych ¢inov (zaradenych do kategorie crimen) sa v penaliza¢nej praxi vo-
bec nezmenili, ale skor stabilizovali.”> Podla nasledujiceho zak. ¢l. 11/1723
zmenil panovnik aj legislativu vo veci trestného ¢inu bohorthacstva. Zak. ¢l.
12/1723 vsak vykazuje isté znamky zmiernenia dovtedajsieho zakonodarstva,
ked niektoré doterajsie pripady nevery mohli sudy potrestat uz individualne
»na zaklade mudreho rozhodnutia“ a ,,v zavislosti od pritazujucich a polah-
¢ujucich okolnosti.”

V rokoch 1768/69 nechala vydat Maria Terézia pre rakiske dedi¢né a Ces-
ké krajiny novy trestny zakonnik pod nazvom Constitutio criminalis There-
siana,*® znamy ako Codex Theresianus, Tereziana. Treba vSak zdodraznit, Ze
cisarovna predpokladala jeho platnost i v Uhorsku, k ¢omu vsak nedoslo,
kedZe sa nim uhorské stavy na sneme odmietli ¢o i len zaoberat.”” Aj ked

22 BALOGH 2009, s. 2.

23 BARNA, Attila. Az dllam elleni biincselekmények szabdlyozdsa a 19. szdzadi Magyarorszdgon.
Gyor : Universitas, 2015.

24 Vzak. ¢l 12/1723 doslo k zmierneniu postidenia a potrestania viacerych skutkov nevery, ako boli
fal§ovanie listin, zrada bratskej krvi do 3. aZ 4. stupnia pribuzenstva, vyhybanie sa vykonu brannej
povinnosti, skryvanie slobodnych hajdichov a i. Paragraf 2 tohto zdkona trestal po prvykrat
zradu bratskej krvi v 3. az 4. pribuzenskom stupni tromi, prip. dvomi rokmi vézenia.

25  Zék. ¢l 9/1715 nariadil popravit aj vraha vlastnych rodicov a pribuznych alebo aj tych, ¢o zradili
bratsku krv, ¢i vrahov sudcov, kiazov, zemepanov, §lachticov, ktorych okrem mucenia potrestali
aj trestom smrti. Za podpalaéstvo sa udeloval trest upalenim. Tych, ¢o spachali ¢in vlastizrady
(crimen laesae majestatis), zak. ¢l. 9/1715 trestal prisnejsie a okrem trestu straty majetku pachatela
sa ten isty trest rozsiril aj na majetok pachatelovych deti. Ako dovod sa uvddzalo, ze prisnej$im
trestom sa zabrani recidive alebo pokracovaniu.

26  Cely nazov znel: Constitutio Criminalis Theresiana oder der Rémisch-Kaiserl. zu Hungarn und
Boheim etc. etc. Konigl. Apost. Majestidt Marid Theresiii Erzherzogin zu Oesterreich etc. efc.
peinliche Gerichtsordnung. Zdkonnik obsahoval v ¢l. 1, § 1 zdsadu zakonnosti, ktord definovala
pojem trestny ¢in: ,,ked niekto vedome a dobrovolne to, ¢o zdkon zakazuje, porusi, alebo to, ¢o je
zékonom prikdzané, opomenie, ¢ize na zéklade toho je trestnym ¢inom protizakonné konanie, ku
ktorému dochadza zo slobodnej véle a so zlym umyslom.“ Pozri HUPKA, Christoph. Sdtze iiber
das peinliche Recht nach der Theresianischen Halsgerichtsordnung mit angehdngten Abweichungen
vom Karolinischen Rechte. Wien : Anton Gassler, 1784; MAASBUR, G. Michael Friedrich. Zur
Entstehung der Theresianischen Halsgerichtsordnung mit besonderer Riicksicht auf das im Artikel
58 desselben behandelte Crimen magiae vel sortilegii. Wien : Manz’sches k. k. Hofverlags- und
Universitits-Buchhandlung, 1880.

27  CONRAD, Hermann. Deutsche Rechtgeschichte. Band II. Neuzeit bis 1806. Karlsruhe : Verlag C.
E Miiller, 1966, s. 427.
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samotnému obsahu kédexu mozno vytknut viaceré negativa, k jeho poziti-
vam patri otvoreny priklon k zmiernovaniu a k zlepSeniu postavenia obza-
lovaného, tiez jasny odpor voci zneuzitiu prava pri rozvijani zasady legality.
V pripade pochybnosti sa totiz zakonnik v ¢l. 39, § 14 podla vtedajsich zasad
trestného prava priklanal k zmierneniu trestu, t. j. k zdkazu reformatio in
peius a k zasade in dubio pro reo. Z tiradnej povinnosti sa vyuzivalo preml-
¢anie niektorych trestnych ¢inov. Za chvélyhodné a vhodne formulované sa
povazuju ustanovenia o zavineni, spoluvine, ucastnictve, pokuse. Zasada za-
konnosti (legality) aj vylu¢nosti kddexu boli priamo formulované v ¢l 1, § 1,
avsak zaroven aj popreté, ked zakonnik umoznil (v ¢l. 55, § 1, bod 9) postiho-
vat dal$ie nedefinované konania a pripustal volny sudny vyklad a postudenie
trestnosti ¢inu per analogiam, ktoré v stcasnych trestnych upravach nemaju
miesto, aby sa zdvazne neporusila zasada zakonnosti.”®

Hoci sa Karol 111, ale aj jeho dcéra Madria Terézia systematicky snazili o sku-
to¢nu kodifikdciu trestného prava v Uhorsku, plany s bezprostrednym kodi-
fika¢nym zamerom zostali pre najroznejsie pri¢iny legislativne nedotiahnuté
a nerealizované, predovietkym neschvéleny Bencsikov navrh trestného ko-
dexu. Obaja panovnici v§ak nastolili v trestnej sudnej praxi pokojné obdobie.
Napriklad Maria Terézia vydala viaceré relevantné humanizujuce nariade-
nia, ktorymi odstranila vtedy uz neddstojné a zavrhnutiahodné ¢arodejnicke
procesy, obmedzila pravo azylu (niekedy zneuzivané pachatelmi ¢i cirkvou),
a hoci samotnu tortdru panovnicka nezrusila, $tandardizovala jej velmi
prisny procesny postup. Na zaklade predmetnych, no menej vyznamnych
pravnych pocinov trestného zdkonodarstva a konkrétnych opatreni oboch
panovnikov uz mozno zretelne identifikovat duch novej osvietenskej trest-
nopravnej politiky.

Obaja posledni osvietenski panovnici Jozef II. a Leopold II. zavrs$ili ranono-
voveké snahy Habsburgovcov o prijatie prvych modernych eurépskych trest-
nych kodexov, ktoré okrem iného zrusili uz vtedy zavrhovany trest smrti,
a tym prekonali Terezianu. V nich, ako aj v uhorskych trestnopravnych na-
vrhoch z konca 18. a zaciatku 19. storocia (1830, 1843), badat bezprostrednu
tendenciu k sicasnému ponatiu trestnosti a tiez k beccariovskému ponatiu
alebo Beccariovej schéme trestného ¢inu.”

Osvietensky racionalizujica sa uhorska spolo¢nost, jej pravna veda a prax,
sa v druhej polovici 18. storocia nechala ovplyvnit intelektudlnymi disku-
siami o prirodzeno-pravnych teériach, ktoré rezonovali v diskurze celej
Eurdpy aj sveta, a takmer okamzite sa obozndmila s vtedaj$im prevratnym
dielom Dei delitti a delle pene (O zloc¢inoch a trestoch, z roku 1764) Cesare

28 K historickému vykladu analégie v novovekom trestnom prave pozri MITTEIS, Heinrich -
LIEBERICH, Hein. Deutsche Rechtsgeschichte. 19. Auflage. Miinchen : C. H. Beck'schen
Verlagsbuchhandlung, 1992, s. 402. Uz v jozefinskom zakonniku z roku 1787 bola analdgia
zakdzana. V sucasnom trestnom prave nie je pripustna.

29  FINKEY 1902, s. 52.

30  Pozri BALOGH 2009, s. 3 a nasl. Navrhy z roku 1795, 1830 a 1843 boli publikované v slovencine
ako vyber z ustanoveni: LACLAVIKOVA, Miriam — SVECOVA, Adriana. Pramene prdva na
uzemi Slovenska II. (1790 - 1918). Trnava : Typi universitatis tyrnaviensis, 2012, s. 93-129.
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Beccariu (1738 - 1794), ako aj dynamickymi a kritickymi reakciami na neho
(najma vo Francuzsku).”' V jadre jeho tedrie bol trestny ¢in novo artikulovany
a spravodlivy trest zan primerany osobe pachatela. Zakon striktne vymedzoval
trestny ¢in a trest, v podriadeni sa zdsade zakonnosti (legality). Sudcovia, ktori
dovtedy posudzovali subjektivne, ako aj celd spolo¢nost, mali tuto zasadu res-
pektovat. Jeho uvahy stéli na tzv. ,beccariovskom® cieli, kde u¢elom trestu bola
prevencia a prevychova, teda polep$enie pachatela, ale aj vychova celej spoloc-
nosti. Zdoraznoval pri tom miernost trestov.’* Toto dielo zaznamenalo v osvie-
tenskej dobe nebyvaly a neprekonany ohlas medzi inymi sudobymi autormi
kdekolvek v Eurépe a vo svete. V uhorskom zakonodarstve alebo trestnej praxi
konca novoveku sa v$ak priamo o nom pravna veda nezmienovala, ani nan
neodkazovala. Viaceré trestnopravne navrhy z poslednej tretiny 18. storocia
a prvej polovice 19. storocia boli v Uhorsku postavené aj na Boccariovych hu-
manistickych ideach. Priamy vplyv malo toto dielo az na trestnopravnu vedu
19. storocia, ked jeho myslienky glorifikujico preberal napr. E Dedk alebo ked
sa Beccariom zaoberala este aj uhorska trestnopravna veda v druhej polovici
19. storocia napr. z pohladu odmietania trestu smrti.”

Co sa tyka kreovania sekularizovanej trestnej legislativy synmi Mdrie Teré-
zie, za podstatné prednosti Jozefovho zakonnika (Vseobecny zdakonnik o zlo-
¢inoch a precinoch z roku 1787, nazyvany aj /druhd/ Jozefina) platného aj
pre Uhorsko, mozno uviest striktné zavedenie zdsady legality (nullum cri-
men sine lege, nulla poena sine lege). Nebolo pripustné arbitrarne a analo-
gické trestanie, funkcia trestu bola v beccariovskom duchu vychovna, trest
smrti bol zruseny. Na druhej strane existovala exploatdcia prili$nych teles-
nych trestov a dlhych trestov odnatia slobody.** K dal§im moderniza¢nym
navrhom sa radi navrh Leopolda I1.* Bol predlozeny na reformnom sneme

31  Beccaria bol jednym z hlavnych predstavitelov tzv. klasickej kriminologickej $koly. Stru¢ne k
jeho ndzorom a postojom pozri: HATTENHAUER, Hans. Evropské déjiny prdva. Praha : C. H.
Beck, 1998, s. 457-458. Kritika proti krutosti a neludskosti, ale hlavne iraciondlnosti vykonavania
trestov, hlavne trestu smrti, sa ozyvala uz pred Beccariom, a jeho dielom neutichla. Najzndmej$im
je obzaloba Voltaira voci poprave Jeana Calasa v spise O tolerancii z roku 1762. Slovensky preklad
Beccariovho hlavného diela s predslovom od A. Bréstla, jedného z editorov, ktory na s. 15-18
sumarizuje ohlasy na Beccariovu précu o zlocine a treste, pozri v praci: BECCARIA, Cesare.
O Zzlocinoch a trestoch. Bratislava : Kalligram, 2009, s. 9-24. Z pocetnej literatiry o Beccariovi
a jeho diele pozri napr. struénd informativnu $tadiu: WEIS, Eberhard. Cesare Beccaria (1738
- 1794). Maildnder Aufklirer und Anreger der Strafrechtsreformen in Europa. Miinchen : C. H.
Beck, 1992. Na s. 15 uvadza vyber z nemecky pisanej literatiry o jeho trestnopravnom diele.
Pozri tiez SALMONOWICZ, Stanistaw. (ed.). Cesare Beccaria (1738 - 1794) reformator prawa
karnego i jeho epoka. Torun : Towarzystwo Naukowe w Toruniu, 1995; DEIMLING, G. (ed.)
Cesare Beccaria. Die Anfinge moderner Strafrechtspflege in Europa. Heidelberg : Kriminalistik
Verlag, 1989; NAUCKE, Wolfgang. Die Modernisierung des Strafrechts durch Beccaria. In
DEIMLIG (ed) 1989, s. 37 a nasl.; STIPTA, Istvan. Cesare Beccaria: Von den Verbrechen und von
den Strafen - die Rezeption des Werkes in Ungarn. In Journal on European History of Law, 2021,
ro¢. 12, & 2, s. 161-169. Pozri aj TINKOVA, Daniela. Hfich, zlocin, $ilenstvi v case odkouzlovdni
svéta. Praha : Argo, 2004, s. 53 a nasl.

32§ XXVIL Citované podla BECCARIA 2009, s. 53.

33  Ktomu pozri STIPTA 2021, s. 163, 166; STIPTA, Istvan. Deak Ferencz nézetei a jogrol, igazsagrol
és a hatalomrol. In Jogtortenéti szemle, 2003, ro¢. 7, ¢. 3, s. 1-2; BALOGH, Janos. Beccaria. In
Jogtudomdnyi Kozlony, 1886, ro¢. 20, ¢. 41, s. 330-331.

34  KWIATKOWSKI, Ernst. Die Constitutio Criminalis. Ein Beitrag zur theresianischen Reichs- und
Rechtsgeschichte. Innsbruck : Wagner, 1904, s. 406.

35  Este ako toskansky vojvoda prijal vlastny trestny zakonnik z roku 1786.
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v roku 1790/91, kde bol, spolu s inymi legislativnymi navrhmi, pripraveny
aj navrh trestného zakonnika Codex criminale z roku 1795.°° Pripravila ho
regnikoldrna deputacia in juridicis zriadend na tomto sneme, no opétovne
nebol krajinskym snemom prijaty.

Z pohladu trvalosti prijatej alebo navrhovanej legislativy Jozefove a Leopol-
dove nie velmi tispe$né iniciativy v uhorskom trestnom prave, v ktorom sa ich
zakonniky nestali dlhodobo platnymi, predstavovali ale bezprostredné inspi-
ra¢né zdroje prava pre dalsie uhorské neschvalené navrhy trestnych kédexov
z rokov 1830 a 1843; na druhej strane ich nemozno povazovat za plnohod-
notny vzor sicasného trestného zakonodarstva, ¢o sa tyka hlavne modernych
trestnych zdsad, idei, preciznosti definicii trestnopravnych pojmov, su¢asnych
humanizujicich postupov a pristupov v tedrii trestania. Tvoria vSak nevy-
hnutny dejinny predstupen, evolu¢ne negujuci feuddlne dehumanizujice
trestné pravo a priblizujuci sudnictvo k sucasnému trestnopravnemu vyvoju.

O vsetkych uvedenych navrhoch z konca 18. a prvej polovice 19. storocia
mozno vo vSeobecnosti konstatovat, Ze v mnohom nemenili, ale naopak,
zachovali a konzervovali viaceré hlavné charakteristiky tradi¢ného stre-
dovekého trestného prava. Ich autori v§ak uz koncipovali svoje elabora-
ty v intenciach vyssie nacrtnutej modernej trestnopravnej tedrie.*® Ako uz
bolo zdoraznené, osvietensky racionalizujuca sa uhorska spolo¢nost, resp.
jej pravna veda a prax, sa v druhej polovici 18. storoc¢ia nechali ovplyvnit
europskymi intelektualnymi a pravnymi diskusiami o prirodzeno-pravnych
teoriach a takmer okamzite sa oboznamili s uvedenym prevratnym dielom
C. Beccaria (1764) i s kritickym ohlasom nan. Hoci v Ziadnom pripade ne-
mozno hovorit o origindlnom prispevku uhorskych trestnych pravnikov ale-
bo uhorskej novovekej pravnej vedy do eurdpskych dejin trestnopravnych
tedrii, predsa uz aj domdca dobova reflexia a pravny transfer zahrani¢nych
pravnych zbierok, zakonnikov a vedeckych prac (napr. i v Husztyho diele
spomenuté pravne autority B. Carpzova a W.X. Neumanna-Puchholtza) a
postupna racionalizdcia, legalizacia a disciplinacia spolo¢nosti v oblasti kri-
minality a doslednejsie trestanie nedovolenych, trestnych konani znamenala,
ze na$a trestna justicia postupne, evolu¢nou cestou opustala na sklonku no-
voveku definitivne prax bezbrehej stredovekej trestnopravnej praxe, v ktorej
absentovala pravna istota.”

36 Navrh sa snazil presadit humanistické predstavy a chcel aplikovat hlavné moderné zésady
a principy: zdsadu zdkonnosti, proporcionality trestania vo¢i sposobenému zlu (spolocenskej
nebezpecnosti trestného ¢inu), ¢o korespondovalo so zdkonom vymedzenymi trestami, zdsadou
ochrany a i. Obsiahol procesnt aj hmotnopravnu matériu. V jednotlivych skutkovych podstatach
(obsiahnutych v 2. ¢asti) chranil obvyklé objekty trestnych ¢inov, na ktorych ochrane mal $tat (a
spolo¢nost) najvacsi zaujem: zivot, zdravie, telesnu integritu, mravnost, ¢est a pod. Podrobnejsie:
LACLAVIKOVA - SVECOVA 2012, s. 93-103. Edicia tohto navrhu z roku 1795 bola publikovana
v: BALOGH 2009, s. 52-144.

37  Uryvky z nich st publikované v: LACLAVIKOVA - SVECOVA 2012, s. 104-129.

38 Do roku 1848 bola snaha o komplexnti materidlnu premenu uhorského sikromného prava,
vratane trestného, ¢asto spajand so zdmerom zmenit ho po formadlnej stranke, teda narusit
hierarchiu pramenov akceptovanu od stredoveku - consuetudo (oby<aj), lex (zdkon) a usus fori
(stidna prax), a posilnit vyznam zakona prostrednictvom jeho kodifikicie.

39  Pozri tiez STIPTA 2021, s. 163, 166; KENEDI, G. Die Erinnerungen von Ferencz Dedk. In
Jogtudomdnyi Kozlony, 1903, ro¢. 37, &. 43, s. 386 a €. 46, s. 382.
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Uhorsko pocas celého novoveku nedospelo k domacej trestnopravnej kodifi-
kacii pozadovanej spolo¢nostou a $tatom, hoci habsburska legislativa z ¢asu
na cas rozsirila alebo novelizovala niektoré vybrané trestné ¢iny. Uhorské
trestné pravo zachovalo, tak ako zdpadna cast rise, pluralitny systém prame-
nov prava, postaveny na nesystematickej normativnej baze Tripartita, pravnej
obycaje, sudnej praxe a nepocetnych zakonnych noriem, na striktnom prav-
nom partikularizme a oddelenosti jednotlivych stavov obyvatelstva. V krat-
kosti predstavena habsburska trestna politika a domdce zakonodarstvo sa
preto zrkadlili v kazdodennej nevhodnej a neistej trestnopravnej praxi, ktora
sa len pomaly modernizovala.*

Uhorskd veda v diele Jurisprudentia practica seu commentarius novus in ius
hungaricum (Prakticka jurisprudencia alebo novy komentar uhorského pra-
va) Stefana Husztyho*! z roku 1745 reflektovala vyssie predstavené rysy a cha-
rakteristiky uhorského trestného prava. Teoreticky tvod do III. knihy obsa-
huje trestnopravne principy a zasady, ktoré si chdpané ako sudobo ponata
veda hmotného trestného prava, nazvana trestnopravna dogmatika.*

Teoreticko-pravny zaklad uhorského trestného prava v 18. storoci
reflektovany v diele Stefana Husztyho

Trestné pravo bolo uz od stredoveku chapané ako subor pravnych noriem,
ktoré pod hrozbou trestu postihovali spolo¢ensky ¢i pravom zakazané Iud-
ské konanie. Zahrnalo tak oblast hmotnopravnu, ¢ize upravujucu trestné
¢iny a tresty za ne, ako aj procesnopravnu, upravujucu postavenie a ¢innost

40  BATO 2014,s. 74.

41  Stefan (Stephan) Huszty (* okolo 1710 Huszt - + po 1772, Jager) pdsobil ako profesor uhorského
prava na jagerskej pravnickej akadémii v rokoch 1740 - 1748. V roku 1745 pre potreby
akademickej vyucby prava vydal trojzvizkové dielo Jurisprudentia practica seu commentarius
novus in ius hungaricum. Liber tertius. Agriae, 1745 (pozn. aut.: autorka pracovala s vydanim
z roku 1778). Préca ziskala ihned po svojom vydani nebyvaly vplyv (v priebehu 18. storocia
sa dockala 8 vydani) na vtedaj$iu pravnicku edukaciu (napr. aj na Trnavskej univerzite), ale
i na pravnu (sudnu) prax. Z nej Cerpali aj jeho nasledovnici (napr. M. Bodo, ale aj I. Kelemen).
Husztyho III. kniha je priekopnickou pracou k po¢iatkom uhorskej trestnopravnej vedy (nauky).
Podrobnejsie: REVESZ, Mihaly Tamads. Zu den theoretischen Wurzeln des Strafrechts am Ende
des achtzehnten Jahrhunderts in Ungarn. In Annales Univ. Sci. Budapest Sect. Iur. Tomus. 34,
1993, s. 125; LACLAVIKOVA, Miriam - SVECOVA, Adriana. Dejiny prdvnického vzdeldvania na
Trnavskej univerzite v Trnave. 2 doplnené a prepracované vydanie, Praha : Leges, 2021, s. 70.

42 Okrem Stefana Husztyho medzi prvych vyznamnej$ich autorov z uhorskej trestnopravnej vedy
radime tieZ Mateja Boda, prokuratora a prisediaceho sedrie Gemerskej stolice. Viaceré Husztyho
definicie Bodo ¢asto doslovne recipoval do svojho textu pri vyklade zakladnych trestnopravnych
terminov, pri systematike trestnych ¢inov, ako aj pri definicidch a charakteristikach jednotlivych
skutkovych podstit a procesnych zdsad. Bodova prica (BODO de Bodofalva, Matthias.
Jurisprudentia criminalis secundum praxim & constitutiones Hungaricas in partes duas divisa.
Posonii : Typographia Michaelis Landerer, 1751) sa povazuje za prvy rozsiahly a respektovany
trestnopravny komentdr, no vistych pasazach az za prili§ odborny trestnopravny manudl. K tymto
autorom sa radi aj Andrej (Andreas) Huszti, autor prvej syntézy sedmohradského trestného prava
pod nazvom Jurisprudentia Hungarico-Transsylvanica (1742) a Gabriel Gochetz s pracou Praxis
Criminalis Inclyti Regni Hungaria (1746). Podrobnejsie: NAGY, Ferenc. A (buntétéjog)tudomany
ismérveirdl, hazai elézményeirdl és kezdeteirél. In JUHASZ, Zsuzsanna - NAGY, Ferenc -
FANTOLY, Zsanett (eds.) Sapienti sat: Unnepi kitet Dr. Cséka Ervin professzor 90. sziiletésnapjdra.
Szeged : Szegedi Tudomanyegyetem Allam- és Jogtudoményi Kar, 2012, s. 353-363; BATO,
Szilvia. Rechtssicherheit im ungarischen Strafrecht vor 1880. In KARSAI, Krisztina - NAGY,
Ferenc - SZOMORA, Zsolt (eds.) Freiheit — Sicherheit — (Straf)recht. Beitrige eines Humbolt-
Kollegs. Osnabriick : Universititsverlag Osnabriick, 2011, s. 32-33.
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represivneho aparatu a subjektov — pachatelov, ich obeti (pribuznych obeti
a poskodenych) a dalsich osob, zacastnenych pri trestnom (sidnom) konani
a exekucii udeleného trestu.** Ako uvadza napriklad H. Mitteis, trestné pravo
stredoveku a novoveku sa od seba ni¢im vyrazne neodliSovalo a nemennym
zostalo stavovské delenie vykonu trestného prava.* Uhorsko kopirovalo v sle-
dovanom obdobi 18. storocia svojim pravnym vyvojom zapadnu ¢ast monar-
chie (prevazne nemecké a rakuaske krajiny)* a dalej nadvdzovalo na ponatie
trestného prava zalozené pdvodne v stredoveku, kde v centre pozornosti stoji
trestny ¢in, a nie pachatel.

Podla systematiky vyssie zmienenych nemeckych novovekych trestnych ko-
dexov sa ,,kodifikovali“ v uhorskom trestnom prave kategorie typickych verej-
nych trestnych &inov (deliktov - delicta publica), o ktoré sa oprel aj S. Huszty,*
a to trestné ¢iny* proti $tatu a panovnikovi (crimen laesae majestatis — urazky
alebo zrady panovnika ¢i uhorskej koruny, z nich viaceré definovalo Trip. 1./
¢l. 14 ako ¢iny nevernosti — nota infidelitatis); dalej trestné ¢iny proti viere;
trestné ¢iny proti mravnosti (alebo pohlavné, sexudlne delikty); trestné ¢iny
proti zivotu, zdraviu a cti; majetkové trestné ¢iny; a trestné ¢iny proti vrch-
nosti a §tatnym uradom.*

Kazdy institut alebo trestny ¢in Huszty vo svojej metodoldgii a systemati-
ke prezentoval v prvotnej definicii a rozbore jej podstatnych znakov, potom
presiel na jeho znaky a charakteristiky a zdverom podal konkrétne praktické
priklady z procesnej praxe, vritane navrhov Zaléb a stdnych podani. Uvo-
dom svojho diela sa venoval elementdrnej trestnopravnej terminoldgii a vy-
medzil primarne terminy v II. knihe (¢l. 77) a v tvode III. knihy. V II. knihe
v ¢l. 77 pojednal o prvotnom protipravnom konani (¢inoch), pomenovanom

43 Podla: TIMON, Akos. Ungarische Verfassungs- und Rechtsgeschichte mit Bezug auf die
Rechtsentwicklung der westlichen Staaten. Trans. Felix Schiller. Berlin : Puttkamer und Miihlbrecht,
1904, s. 412-464; z najnovsich autorov sa uhorskému predrevoluénému feuddlnemu pravu
venovala napr. Baté: BATO 2014, s. 71-90; HAJDU, Lajos. Biintett és biintetés Magyarorszdgon a
XVIII. szdzad utolsé harmaddban. Budapest : Magveto, 1985; HAJDU, Lajos. Strafgerichtsbarkeit
in den siebziger Jahren des 18. Jahrhunderts in Ungarn. Budapest 1996; URFUS, Valentin. Cisar
Josef I. Nekorunovany Habsburk na Ceském trimé. Praha : Libri, 2004, s. 109 a 111.

44  MITTEIS - LIEBERICH 1992, s. 401; BATO, Szilvia. Anmerkungen zur ungarischen
Strafrechtsdogmatik vor 1880 mit Aspekten eines Tat- oder Titerstrafrechts. In SINN, Arndt -
GROPP, Walter - NAGY, Ferenc (eds.) Grenzen der Vorverlagerung in einem Tatstrafrecht.
Osnabriick : Universitatsverlag Osnabriick, 2011, s. 93.

45  Blizsie k vplyvu raktiskeho trestného prava v Uhorsku pred rokom 1848 pozri BATO 2014, s. 71-75.

46  HUSZTY, Stephanus. Jurisprudentia practica seu commentarius novus in ius hungaricum. Liber
tertius [Liber II1.]. Agriae, 1778, s. 5.

47V stadii preferujem sucasnu terminoldgiu, kde sa v legislative pouziva termin trestny (in,
korespondujuci so star$im rimsko-pravnym terminom delictum = delikt. Termin zlo¢in — crimen
nepouzivam, s vynimkou niektorych prekladov z originalu. Je sice historicky star$i a medzi
laikmi bezne pouzivany, no aktualne sa pod nim v trestnopravnej vede rozumie zavazny trestny
¢in. Trestny ¢in/delikt teda generalizujico indikuje tiez na dalsie protipravne konania.

48 K tomuto deleniu pozri VOJACEK, Ladislav - SCHELLE, Karel - KNOLL, Vilém. Ceské prdvni
dejiny. Plzen : Vydavatelstvi a nakladatelstvi Ales Cenék s.r.o., 2008, s. 174-175. Systematickejsie
¢lenenie trestnych ¢inov na pociatku 19. storodia priniesol P. Szlemenics, ktory sa pridfzal starsej
a stredovekom ovplyvnenej klasifikdcie na sukromné delikty: skutky va¢sieho a mensieho nésilia,
delikty zneuzZitia mena a zrada bratskej krvi, listinné a verejné delikty. Delikt definoval podobne
ako Huszty: ,,Delikt je slobodnym a vonkaj$im porusenim Tudského trestného zdkona (Delictum
est libera et externa legis humanae poenalis violatio).“ SZLEMENICS, Pal. Elementa iuris
Hungarici civilis privati. II. Tomus. Posonii, 1819, s. 97 a nasl.; SZLEMENICS, Paulus. Elementa
iuris Hungarici iudiciarii criminalis. Editio secunda. Posonii : Caroli C. Snischek, 1827, s. 42-43.
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vSeobecnym terminom maleficium, ktory mozno chéapat ako zly ¢in, zlocin,
alebo aj ako spachana krivda, bezpravie. I8lo o konanie, ktoré skodilo inému
bud tmyselne alebo nedbanlivostnym zavinenim (maleficium offensio, sive
factum, quo contra ius, dolo, culpave laeditur). KIicovy a generalizujuici ter-
min delikt alebo trestny ¢in (delictum) vysvetlil Huszty, ako predstavitel pr-
votnej domacej pravnej nauky, az prili§ simplifikujico: ,,(V)o vSeobecnosti
delikt, ktory casto v prave nazyvame zlo¢inom (crimen), maleficium, flagi-
tium, facinus alebo scelus,” ktory spachal pachatel (reus) protipravnym ko-
nanim, ktoré sposobilo protipravnost (iniuriae), stthany na zaklade verejnej
alebo sikromnej Zaloby.* Indiferentne ho teda v uvedenej definicii synony-
mizoval s dal$imi neprecizovanymi terminmi trestného prava, teda crimen,
maleficium, flagitium, facinus alebo scelus, z ¢oho mozno usudit, Ze sa uhorska
(resp. v Uhorsku pouzivana latinskd) terminologicka petrifikacia zakladnych
trestnopravnych terminov len tvorila.”® Terminologicka rozkolisanost pou-
kazuje na nezjednotenu a vecne nefixovanu pravnu terminolégiu, ktora sa
v trestnom prave len zac¢inala ustalovat.!

Verejné trestné ciny (delicta publica), ktoré mohli byt Zalované na zaklade
verejnej zaloby a verejnych zakonov,” predstavil Huszty v uvedenej III. knihe
a oznacil ich synonymne terminom crimen — ktorému sa prisudzuje ztiZene
sicasny najv§eobecnej$i vyznam trestného ¢inu. Iné delikty, ktoré poskodzo-
vali v mengdej miere zaujmy spolo¢nosti a jednotlivcov protipravnym kona-
nim (Casto s pouzitim nasilia — actus potentiarii, quos violantias vocamus)
a sposobovali $kodu (damnum datur), ale predovsetkym negativne zasahova-
li do vysostnej oblasti sukromného Zivota ¢loveka (privatae vitae commoditas
affligitur), patrili do skupiny sukromnych trestnych ¢inov (delicta privata).”

Teoreticky sa sikromné delikty viazali uz od 14. storocia na pévodné, stre-
doveké delenie protipravnych ¢inov® na skutky vac¢sieho nasilia (actus maior
potentiae), stthané nanovo podla zak. ¢l. 10/1723 a Trip. I1./¢l. 67, ktoré mohol

49  Obdobna definicia deliktu (trestného ¢inu) od Mateja Boda znela: ,,Delikt je hanebnym skutkom,
spachanym dobrovolne proti Bozim a ludskym zdkonom, ktory toho, kto ho sposobi, zaviaze
na trest alebo na obnovu do pdvodného stavu (Quod sit turpe factum, contra Leges Divinas ¢
Humanas, sponte commissum, quo quis, ad poenam, vel restitutionem, obligatur).“ Citované podla:
BODO 1751, s. 2.

50 'V dobe prijatia zdkonnika Jozefa II. sa rozliSovalo uz delenie trestnych ¢inov na zavaznejsie
zlo¢iny (Verbrechen) a preciny (Vergehen), ale tito terminoldgiu vtedajsia uhorskd dogmatika
(ani Huszty) eSte nepouzivala.

51 BATO 2014, s. 84.

52 ,Delictum aliud est publicum, quod legibus publicis vindicatur, proprie dicitur crimen.”

53  Ich tri druhy rozliSoval Huszty podla predmetu, ktory ohrozoval stikromie poskodeného: bud
vecami, slovami alebo listinami. Stikromné trestné ¢iny podla spdsobu ich vykonu a pravneho
nasledku delil na ¢iny, ktoré sa spachali nésilim alebo spdsobili hmotnu $kodu alebo dehonestovali
(zneuctovali) ¢loveka. In HUSZTY, Stephanus. Jurisprudentia practica seu commentarius novus
in ius hungaricum. Liber II., Agriae 1778, s. 372.

54  Povodné clenenie na skutky vdc¢Sieho a mensieho ndsilia nariadil vo svojom dekréte Matej I.
(zék. ¢l. 2/1462, 15/1486), uvadzal ich tiez dekrét Vladislava Jagelonského (zdk. ¢l. 56/1492).
Podrobnejsie: LUBY, Stefan. Dejiny sikromného prdva na Slovensku. Reprint. Bratislava : Tura
edition, 2002, s. 235. Z mlad$ich autorov ako Huszty sa trestnymi ¢inmi vaésieho a mensieho
nasilia zaoberal pred rokom 1848 napr. KOVY, Alexander. Elementa iurisprudentiae hungaricae.
Liber secundus. Cassoviae : Typis Francisci Landere de Fiskut, 1807, s. 376 a nasl; o civilnych
(stkromnych) trestnych ¢inoch pozri: FRANK, Ignatius. Principia iuris civilis hungarici. Tomus I.
Pestini, 1829, s. 321-335, o verejnych trestnych ¢inoch FRANK, Ignatius. Principia iuris civilis
hungarici. Tomus II. Pestini, 1829, s. 498-509.
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zalovat len poskodeny $lachtic — potentia major, cujus sententia vocatur capi-
talis, trestané hrdelnym trestom alebo zaplatenim ur¢eného homagia, boli tiez
$pecifické spdsobenou $kodou, pachatelmi, nasilnym spdsobom vykonania
(nielen slovne alebo pisomne, aj inym tmyselnym konanim, opomenutim,
iSlo napr. o typické skutky okupacie $lachtického majetku, nasilnosti /napr.
vrazdy/, zndsilnenia, zadrziavania os6b a majetku, poskodzovania majetku
a pod.) a na skutky mensieho nasilia (actus minor potentiae) stthané podla
Trip. II1./¢l. 25 a 26 a zak. ¢l. 23/1613, ktoré boli spachané umyselne proti
osobe alebo veci, rozliSujic medzi pachatelmi so §lachtickym a neslachtickym
povodom, trestané najcastejsie pre $lachtu zaplatenim prislusného homagia.”
Podla stupna zavinenia t. j. podla subjektivnej stranky trestného ¢inu, sa konti-
nualne rozliovalo medzi konanim tmyselnym (dolus) a zavinenym (culpa).*®
Huszty reflektoval toto starsie delenie trestnych ¢inov. Skutky vécsieho nasilia
boli oznac¢ované ako crimen — zlo¢iny v neskorom novoveku kreovali skupiny
verejnych trestnych ¢inov. Skutky mensieho nasilia potom tvorili najcastejsie
spomenuté sukromné trestné ciny.

Diferencidciu trestnych ¢inov na verejné a sukromné trestné ¢iny prinieslo
v uhorskych pomeroch obdobie 18. storocia. Ich skutkova kvalifikdcia nebola
jednoznac¢nd, napr. M. Bodo ivodom poznamenal, Ze medzi sukromné de-
likty kedysi povodne patrili len $tyri skutkové podstaty: kradeze (furtum),
lupeze (rapina), skody spdsobenej nepravostou (damnum iniuriam datum),
bezpravia/ponizenia (iniuria), tvrdiac zaroven, ze ziZene su svojou povahou
vsetky delikty vlastne sukromné, kedZe ohrozuju a $kodia ¢loveku. Vzhladom
na zavaznost a verejny zaujem na ich potrestani sa v§ak v polovici 18. storocia
presunuli u Boda a Husztyho medzi verejné trestné ¢iny viaceré sukromné
trestné ¢iny, vratane kradeze a lupeze.”” Z nich prvé patrili pod verejnu zalobu
kralovského fisku (alebo inych verejnych organov) a druhé podliehali zdsadne
sukromnej zalobe.”® Huszty venoval tretiu knihu Praktickej jurisprudencie len
verejnym trestnym ¢inom alebo krimindlnemu spravaniu a kauzam. Apliko-
val na ne eurépsku novoveku trestnopravnu vedu a vtedajsi pravnici ju zacali
inovovane oznacovat pojmom vindikativna (trestnopravna alebo trestajica)
spravodlivost (justitia vindicativa).”

Huszty po prvykrat definoval termin trestny ¢in (delikt). Verejnym deliktom
sa oznacoval dalej iba ten trestny ¢in (crimen), ktory definoval $pecialny za-
kon a bol verejne stihany a odstudeny kompetentnymi organmi (magistratus),
pricom tiez poskodzoval verejny zaujem (rem publicem). Huszty pri jeho
trestnej kvalifikacii vychddzal z Trip. prol./¢l. 2, ktory pod verejnym chépal

55 O homagiu v slovenskej pravnej hist6rii pozri LUBY 2002, s. 241-243.

56  Blizsie: HUSZTY 1778, Jurisprudentia, Liber II., s. 372-471.

57 BODO 1751, s.2; HUSZTY 1778, Jurisprudentia Liber III, s. 5.

58 K tomu zékladnému ¢leneniu pozri MOSNY, Peter - LACLAVIKOVA, Miriam. Dejiny stdtu
a prava na tizemi Slovenska I. (od najstarsich Cias do roku 1848). Bratislava : Wolters Kluwer,
2015, s. 115.

59  Z nemeckej, resp. ¢eskej pravnej oblasti pochadzala napr. monograficka syntéza NEUMAN
de PUCHHOLTZ, W. Xavier. Justitia vindicativa seu disputatio iuridica de delictis publicis vel
privatis. Vetero-Pragae, 1730, o ktoru sa mohol opriet napriklad uz aj Huszty.
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v principe vietko to, ¢o zasahovalo moc a vladu kralov, verejny, spolo¢ensky
zaujem (publicam utilitatem) a tieZ posviatné miesta, veci, knazov alebo ura-
dy. Pri analyze tejto trividlnej identifikdcie mozno dedukovat, Ze jasna hrani-
ca medzi verejnymi a suikromnymi trestnymi ¢inmi sa e$te len tvorila a sam
Huszty ju detekoval podla jedinej akceptovanej axiéomy: zavazného ohrozenia
verejného zaujmu. Podla neho boli verejné trestné ¢iny tie, ktoré priamo po-
$kodzovali zaujmy Statu (falSovanie listin, penazi, pecati, vydanie alebo doby-
tie hradu svojho pana, panovnika) a cirkvi (napr. svatokradez, bohoruhacstvo,
¢arodejnictvo, zneuctenie cirkvi alebo jeho cirkevného predstavitela) v inten-
zivnom aj extenzivnom zmysle, s vynimkou urbarskych veci a nésilnosti, kto-
ré stihal a sudil zemepan na zdklade zemepanskej jurisdikcie s pravom meca.
Dalej tie, ¢o boli za také povazované svojou ,,surovou®, nasilnou povahou, t. j.
vsetky vlastizradné skutky nevernosti (nota infidelitatis), zlo¢iny urazky jeho
Veli¢enstva (crimen laesae majestatis), dalej ¢iny tzv. notorickych zloc¢incov,
pachajucich napriklad ¢asto zbojnictvo (latrocinium), nasilnosti (vis illata),
znasilnenia (violatio), poziare (incendium), vyhrazky podpalacstva (minitatio
incendii) a pod. Rovnako potom tie ¢iny, ktoré boli spolocensky povazova-
né za verejné, ako boli napr. cudzolozstvo (adulterium), smilstvo (stuprum),
incest (krvismilstvo), sodomia (pod ktort zjednodusene povedané patrili
vSetky nedovolené sexudlne praktiky), tyranie rodi¢ov (parentum verberatio),
ubliZenie na tele (vulneratio), kradez (furtum), spolutcast na lapezi/zbojstve
(participatio praedae), podpora a pomoc zlo¢incom (fautorum esse malefacto-
rum), bigamia ¢i uteky poddanych (excessus urbarii). Vsetky tieto tzv. riadne
zloc¢iny stihal urceny verejny, resp. $tatny organ na zaklade verejnej zaloby
kralovského fisku, stolicného zalobcu, mestského fiskdla alebo zemepana,
s vynimkou cudzolozstva, ktoré sa trestalo na zaklade sukromnej Zaloby.®

Diferencujucim kritériom medzi verejnymi a sukromnymi trestnymi ¢inmi
sa povazovalo podanie verejnej, resp. sukromnej Zaloby. Pokial verejné ciny
boli posudzované na zdklade verejnej Zaloby ex offo uz ako trestnopravne,
t. j. kriminalne (criminalis), tak sukromné alebo civilné ¢iny iba na podkla-
de podanej suikromnej zaloby, v ktorej sa pozadoval aj prislusny trest. Medzi
tieto sukromné delikty pravnohistoricka veda zaradila okrem aktov vdc¢sieho
a mensieho nasilia aj zneuzivanie mena, verbalne alebo listinné delikty, zradu
bratskej krvi® alebo zadrziavanie poddaného ¢i $kody spdsobené dobytkom.
Pri stkromnych trestnych ¢inoch sa kontinudlne zachovévalo stredoveké po-
natie trestnosti s pravom vykonat krvndi pomstu za sposobené zlo poskode-
nou stranou, ¢o umozinovalo vykonat odvetu aj obzalovanému, ak sa zaloba
ukazala byt neod6vodnena. Protipravne obzalovany mohol uplatnit akt krvnej
pomsty alebo pozadovat zaplatenie vykupného — homagia. V stredoveku za-
¢inala v ramci akuza¢ného sudneho procesu kazda trestna kauza sikromnou
zalobou, ktoru podavali jedine aktivne legitimované subjekty. Tymi boli kon-
krétna obet, poskodeny alebo rodinni prislusnici, zdkonni pravni zastupcovia.

60 HUSZTY 1778, Jurisprudentia, Liber IIL, s. 5.
61  Za ne sa povazovali vietky umyselné ¢iny, ktorymi sa pribuzny snazil nadobudnut protipravne
majetok iného pribuzného. LUBY 2002, s. 238.
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Existujuce sukromné trestné ¢iny zostali kontinudlne posudzované na zakla-
de moznosti podat alebo nepodat sukromnu zalobu tymi, ktori mali narok na
vyvodenie trestnej zodpovednosti voc¢i obzalovanému. O sikromnych trest-
nych ¢inoch sa rozhodovalo pred civilnymi sidmi s mens$imi pravnymi nd-
sledkami pre pachatela, t. j. obvykle boli trestané peniaznym trestom pokuty
(birsagium) alebo u poddanych udelenim mensieho telesného trestu s moz-
nostou narokovat si civilnopravne exekuciu adekvatneho odskodnenia, inej
satisfakcie alebo kompenzacie.

V dobe Husztyho posobenia sa este rozliSovali aj hrdelné alebo nehrdelné
¢iny. Za hrdelné ¢iny sa udelovala nielen fyzicka smrt, ale aj civilna (odsude-
nie na infamiu iuris — stratu cti, necestnost). Nehrdelné ¢iny sa trestali zasad-
ne miernejsie, odsudenim na pokonavku (gratia), petiazna pokutu, drobnym
telesnym trestom alebo vyhostenim (relegatione).

Huszty reSpektoval delbu deliktov na riadne alebo pomenované, ktoré boli
pravom definované spolu s ur¢enym trestom a nepomenované, pri ktorych
trestnopravna kvalifikdcia a trest chybal. Bola pri nich mozna dnes uz nepri-
pustna pravna analdgia a svojvola sudcu pri kvalifikacii i penalizacii (udelo-
vany tzv. arbitrazny trest — poena arbitraria), pri¢om u tychto trestnych ¢inov
ipso iure chybala primdrna zasada moderného trestného prava - zasada lega-
lity alebo zakonnosti.®?

Huszty vSak rozdelil trestné ¢iny uz aj v modernistickom ponati podla zavine-
nia na pravé delikty, ktoré sa spachali imyselne (dolus) alebo z nedbanlivosti
(culpa) a nepravé - kvazidelikty, ktoré vSak zaradime v rimsko-pravnom a st-
¢asnom ponimani medzi civilné delikty zodpovednosti za sposobent $kodu,
pri ktorych bola spdsobena skoda, ale chybal zlo¢inny umysel pachatela. Pre-
to dnes uz nie su trestne nestihané, no vtedy sa este trestali, aj ked miernejsie
na zaklade spomenutych sukromnym zal6b.

V uhorskom trestnom prave sa uplatiioval podla Husztyho stars$i, pdvodny
koncept trestnosti,”® postaveny na hlavnom cieli - odstrasenia skuto¢nych aj
potencialnych pachatelov.** Uhorska trestnopravna dogmatika povazovala za
primarne trestné uc¢inky alebo nasledky nasilia (spdsobeného zla) nielen ude-
lenie prislusného trestu, ale aj vymedzenie ndhrady $kody (damnum), ktoru
mal pachatel uhradit ako kompenzéaciu za spdsobent majetkovu skodu zo
svojho majetku - o tom pojednavali napr. zak. ¢l. 27/1638 a zak. ¢l. 31/1659.
Nahrada skody bola obvykle udelovana pri trestani civilnych deliktov.®®
Zo systému trestov si pozornost zaslizi forma penazného trestu v zmysle na-
hrady trestu smrti,® ktory Tripartitum (I11/¢l. 5) kodifikovalo pod ozna¢enim
homagium (vykupné) za stratu hlavy. Homagium zosobiiovalo penazny trest
62 HUSZTY 1778, Jurisprudentia, Liber III., s. s. 5.
63  Trestnost bola definovana ako povinnost strpiet sankciu za trestny ¢in, stanovenud spolo¢nostou
alebo zdkonodarcom (najcastejsie panovnikom).
64  Teoria zastraSenia. Pozri aj PANICEK, Frantisek. Vykon trestu odnatia slobody v minulosti a dnes.
Bratislava : Obzor, 1970, s. 32. .
65 K samotnej modernej civilnej teérii nahrady S. Huszty e$te vobec nedospel, najbliZie k nej bol
az P. Szlemenics v prvej polovici 19. storocia. K tomu pozri LUBY 2002, s. 244.

66 O nahrade trestu smrti formou homagia, ktoré bolo charakterizované ako moderovany
(zmierneny) hrdelny trest (poena capitalis in sensu leniori), sa vyjadril viac KOVY 1807, s. 386.
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v ramci roz$ireného penaliza¢ného, t. j. kompozi¢ného systému, ktorého po-
¢iatky mozno identifikovat uz v prvych zdkonoch Stefana I. (I. kniha/¢l. 14).5

Odvoléavajic sa nadalej na biblicki Boziu spravodlivost a talionovy systém
sa potom vyskytovali v rozsudkoch vtedajsej utilitarnej trestnej justicie®®
neprimerané alebo netimerne tazké telesné a zmrzacujuce tresty. Tresty sa
nadalej vykonavali alebo inscenovali na verejnosti ako divadlo, ¢o zname-
nalo Ze odsudeni mali na verejnosti prezivat svoje utrpenie, a tym odstrasit
prihliadajucich divakov.®” Platilo to aj pre trest smrti ako najcastejsi trest za
hrdelné zlociny, ale aj pre presadzujuci sa trest odnatia slobody (¢ize trest
tempordlny). Zachovavanu stredoveku teériu trestania uz moderovali novo-
veké osvietenské myslienky zakonnosti a vieobecnej spravodlivej (ekvitalnej)
reciprocity trestu a zla, ktoré pachatel svojim ¢inom spdsobil. Huszty sa pri
bliz$ej explikacii pravnych ,,zavazkov®, u¢inkov udeleného trestu a jeho uce-
lu pridfzal presadzujticej sa zasady zakonnosti (legality): ,,Pri nepochybnom
sulade nazoru, Ze zlo¢inec spachal skutok umyselne, existuje potom tiez si-
hlas, Ze za konkrétny skutok alebo zlo¢in je dohodnuty vopred vytyceny trest
tak, Ze uz predtym bude zrejmé, Ze ide o zloc¢in a konzekventne s tym bude-
me vediet, aky bude za neho trest.“ Z prirodzenej spravodlivosti, ktord urcila
vindikac¢nu (trestnopravnu, represivnu, pomstychtivi) spravodlivost, mozno
podla Husztyho dedukovat, ze ,delikty budu obligatérne potrestané zaviz-
kom trestu a ludska spolo¢nost nebude uz potom obtazovana a spravodlivost
bude ihned prirodzene od tradov pozadovat, aby toto strazili a z toho dovodu
nie je vhodné nahliadat na odstideného pozitivne, rozsudok sa v8ak nie vidy
dobrovolne prijme a tak vznikne z tych istych dévodov povinnost dobrovolne
sa podriadit trestu.“”

V dobovej trestnopravnej dogmatike sa preberala aj povodna otdzka trestnej
zodpovednosti, ktorti mal niest primdrne deliktualne sposobily pachatel. V su-
¢asnosti je vSeobecne priznana len tomu pachatelovi, ktory splni podmienku
veku a dusevnej sposobilosti a nenaplni dalsie, v zakone urc¢ené okolnosti vylu-
¢ujuce protipravnost. KedZe vsak osvietenské obdobie v uhorskych podmien-
kach este uvazovalo pri pravnych nasledkoch trestnych ¢inov o spésobene;j
materialnej $kode (damnum) a tato tradi¢ne v sikromnom prave chapalo
ako sukromny zaviazok pachatela odstranit negativne nasledky svojho proti-
pravneho trestného ¢inu, potom v uhorskom trestnom prave sa pri verejnych
a osobitne pri sukromnych deliktoch vyskytovala legitimna, sukromnoprav-
na otazka pripadnej sukcesie vykonu majetkovych trestov a ndhrady skody

67 LUBY 2002, s. 241.

68 Pojem utilitarna jurisdikcia pouzivany v nemeckej socidlnej historiografii a antropolégii;
podrobnejsie napr. LINGNER, Annika. Schrocklich pocht schon des Gerichtes. Zur Medialitat
des Strafrechts - Kommunikation und Infantizid in literarischen und juridischen Diskursen
des 18. Jahrhunderts. In TEMME, Gaby - KUNZEL, Christine (eds.) Hat des Strafrecth ein
Geschlecht? Zur Deutung und Bedeutung der Kategorie Geschlecht in strafrechtlichen Diskursen
von 18. Jahrhundert bis heute. Bielefeld : Transkript Verlag, 2014, s. 59.

69 FOUCAULT, Michel. Dozerat a trestat. Zrod vizenia. Bratislava : Kalligram, 2000, s. 53.
V nadvéznosti D. Tinkova spracovala zmeny chdpania trestnosti, trestného ¢inu a trestnej/
krimindlnej politiky v 18. storo¢i, a to komparativne v ¢eskom a francuzskom prostredi
a v osvietenskych pramenoch: TINKOVA 2004.

70  HUSZTY 1778, Jurisprudentia, Liber III., s. 6.
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zosnulého pachatela na jeho dedic¢ov. Vychadzalo sa sice z premisy Trip. II./
¢l. 51 a 52 a dekrétov Mateja 1. a Ludovita I., Ze vykon osobnych trestov zanika
smrtou pachatela, o Huszty podporil argumentom, Ze ,,rodi¢ia nezomieraju
pre synov a synovia pre rodicov, ale kazdy zomrie za svoje hriechy. Vychadza
sa z myslienky, Ze trest je udeleny pre napravu delikventa, ak tento zomrie, jeho
trest je vymedzeny jeho Zivotom, pretoze trest sleduje svojho pdvodcu, najcas-
tejsie vSak delikty mozu skoncit smrtou pachatela (deliquentis poterunt extin-
gui).“”" Huszty zdorazioval, Ze ziaden uhorsky zdkon nehovoril o refundovani
alebo dedeni trestov zosnulého pachatela a zaroven tvrdil, ze kazdu skodu moz-
no nahradit (omne damnum datum refundendum statuitur) na zaklade Trip. II./
¢l. 39, zak. ¢l. 28/1638 a zak. ¢l. 31/1659. Pri obhajobe prechodu dedi¢skych na-
rokov, resp. plnenia povinnosti na ndhradu $kody sa oprel o spomenuty ¢ldnok
z Trip. I1./¢l. 52, ktory upravil, Ze ,,po smrti pachatela pred zakonom urcite za-
nikna ($ 4), ale v zavazkovych sporoch a sporoch o cudziu vec je mozné zalovat
pred svetskym sudom i dedic¢ov alebo zdkonnych potomkov zomrelej osoby.“”>
K sporom o cudziu vec sa priradili aj takmer vSetky trestné spory, v ktorych
hrozila okrem uréeného osobného trestu aj penazna pokuta, homagium, resp.
aj ndhrada majetkovej skody. Dal§i argument v prospech prechodu zavizku
nahradit $kodu, ozna¢enom ako ,vec spravodlivosti“ (ratio aequitatis), nasiel
Huszty v zak. ¢l. 11/1723, ktory vymedzil pre fal§ovatelov listin popri treste stra-
ty hlavy aj dalsie tresty, napr. pokutu: ,,ak ligka stratiac svoj chvost, strati viet-
ku vinu, potom pachatel nestrati svojou smrtou vsetko, ¢o pochadza z deliktu
a zalobou prechadza tito tarcha veci na jeho dedi¢ov.“”” Podporny argument
v prospech dedi¢nosti nahrady majetkovej $kody a inej finan¢nej kompenzacie
vychadzal aj zo véeobecného zavizku vymoct majetok ziskany trestnym ¢inom
aj od tych, ktori na nom participovali (¢i uz pomocou pri jeho pachani alebo
v snahe utajit ho). Tuto zdsadu stanovil zdk. ¢l. 17/1659 o ochrane tych, kto-
ri sa zastavaju alebo chrania zlocincov, tulakov, ktory dalej nariadoval, aby sa
»necestné zarobky vymahali taktieZ od dedicov.” Okrem toho dedici v Gprave
uhorského dedi¢ského prava, vychddzajic z jeho kanonicko-pravnej podstaty,
dedili dedi¢stvo aktiv aj pasiv, a preto bola nahrada za odcudzené veci tarchou
dedicstva, pricom kradezou pdvodny vlastnik nestracal vlastnicke prava.”™

Hlavny zalobca, kralovsky fiskus,”” mohol podavat obe zaloby - trestnopravnu
(alebo kriminalnu, criminaliter agendi), pri ktorej hrozil trest, a tiez
sukromnopravnu (odskodnujicu, ad refusionem damni) zalobu na nahradu

71  HUSZTY 1778, Jurisprudentia, Liber III., s. 6.

72 Citované podla: WERBOCZY, Stephanus. Werbdczius illustratus: sive Decretum Tripartitum iuris
consuetudinarii inclyty regni Hungariae. Tyrnavie 1775, s. 392-393.

73 ,Atque sic licet vulpecula detracta pelle omnem noxam deleat, non tamen delet delinquens sola
morta, sed omnino ex delicto defuncti, transit actio, seu onus ratione rei ad haeredes.“ Citované
podla: HUSZTY 1778, Jurisprudentia, Liber IIL, s. 7.

74  Podrobnejsie: KITHONICH 1619 (hlava 9, otazka 30) podla: GABRIS 2019, s. 339. Dalgimi
podpornymi zakonmi vo veci dedi¢nosti zavazkov zo spdsobenej $kody trestného ¢inu sa stali
zak. ¢l. 105/1647, analogicky argumentujtic aj upravou vratenia obvenenia zak. ¢l. 61/1618, zak.
¢l. 67/1622.

75  Podla Szlemenicsa prindlezalo kralovskému fisku trestanie previneni voci $tatu (vindicandos
quosdam reipublicae perniciosos excessus constituta), ktory expressis verbis mal povinnost
stihat ex offo trestné ¢iny vlastizrady (urdzky) panovnika, ¢iny nevernosti, nepravosti (krivdy)
sposobené uhorskej korune, a skladat prisahu v kralovskych zalezitostiach podla Trip. II./¢l. 39.
In SZLEMENICS 1829, Tomus I, s. 105.
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$kody. Ak islo o majetkovy trest, tak ten sa mohol uplatnit voci pachatelovi
aj voci pachatelovym dedicom.

Na zaklade povodnej represivnej teorie trestania sa musel zachovavat princip
zakazu konkurencie viacerych deliktov a teda aj trestov, aby ,kazdy trestny
¢in bol trestany osobitne” (quod singulis delictis, singulae poenae competant)
spolu so zasadou primeranosti trestu za spdsobené zlo trestného ¢inu (atro-
cioris criminis poena imponi debet ... ut poena delicto sit conformata) podla
zavaznosti jeho pravnych nasledkov. V pripade, Ze sa malo zaplatit homagium
a nahrada $kody (homagium et damnum solvere), trest sa urcil podla miery
zavinenia (surgit propter culpam) podla znenia Vladislavovho dekrétu zak. ¢l.
19/1495.76 Pojem suhrnného alebo thrnného trestu pravna uprava poznala,
aplikujuc zasadu absorpcie mensieho trestu va¢sim, napr. konzumacia trestov
bola pripustna pri trestnom ¢ine zabitia $lachtica, ktoré sa stihalo ako skutok
vacsieho nasilia, ale nebolo ho mozné stihat ako verejny trestny ¢in verejnou
kriminalnou zalobou.” Suvisiaca otdzka subehu trestnych ¢inov sa rovnako
riesila na zaklade uvedeného principu zakazu kumulacie trestnosti. Kumula-
cia verejnych a sukromnych zalob vsak bola moznd v zakone $pecifikovanych
pripadoch. Trip. I./¢l. 15, kvalifikujuci verejné zlociny vrazdy, kradeze, lupeze,
zbojstva a obdobnych nasilnosti voci §lachticom, za ktoré sa udelil na zéklade
verejnej Zaloby hrdelny trest, umozioval trestné stihanie i na zaklade kumu-
lovanej sukromnej Zaloby. Skutky sa kvalifikovali podla svojej zdvaznosti ako
skutky mensieho alebo vicsieho nasilia s trestom prepadnutia majetku. Prav-
na uprava poznala aj podanie dvojitej sukromnej Zaloby v takych skutkoch
vacsieho alebo mensieho nasilia, ako bolo napadnutie (zbitie) $lachtica, ktoré
bolo mozné stihat aj trestnopravne (kriminalne).”

Huszty v zavere svojej teorie trestného prava hmotného v kratkosti vysvetlil
sposob vykonu trestnej spravodlivosti a v jej ramci zaradil kratke pojednanie
o formach spolupdchatelstva a roznych formach ti¢asti na trestnej ¢innosti. Re-
levantnu glosu o moznostiach potrestat viacerych spolupachatelov podal Kito-
ni¢, podla ktorého mali byt v zasade vsetci spolupachatelia potrestani rovnako,
no polozil si tiez otazky: ,,Znamena to vsak, ze to treba chapat takto jedno-
ducho a prisne? Alebo to mozno nejakym spdsobom prisposobit, zohladniac

76 ~ HUSZTY 1778, Jurisprudentia, Liber III., s. 11.

77  Huszty tuto zdsadu vyjadril nasledujico: ,A tak teda jeden z predmetnych trestov nebrani
uloZeniu iného, ale pri pouziti jedného, pri zachovani druhého, sa jeho uc¢inok rozdeluje, ako je
zrejmé z miesta uz citovaného, rozumne sa nedovoli, aby niekto musel zndgat za ten isty zlo¢in
iny dvojity trest (Trip. I.,14 de accusat.); jednako v takomto pripade dvojity zlo¢in sa odhaluje,
verejny i sikromny, a preto striktne odmietam, Ze by bolo mozné v tomto pripade hovorit
o treste, skor o ndhrade predmetnej veci rovnakej hodnoty. [...] Pri tomto netreba zabudat na to,
ze pri tychto jeden z nich pohlcuje druhy a Ze je pravdivé povedat, Ze zabitie $lachtica nemdze
byt Zalobou vicsej sily narokované a trestne viac vymahané nemdze byt z toho dovodu, Ze nik
nesmie zndasat kvoli tomu istému zlo¢inu dvojity trest, ako bolo neddvno spomenuté; i ked obe
zaloby smeruju k trestu: pravo nech je teda také, Ze ak viaceré zaloby smerujt k tomu istému, aby
sa strpela len jedna z nich, spravne sa uvadza, Ze jedna pohlcuje druhd, kedZe zmyslom nemd
byt ich kumulovanie, ale alternovanie, ked prichddza do uvahy dvojitd zaloba.“ HUSZTY 1778,
Jurisprudentia, Liber III., s. 9.

78  Huszty predmetny pripad vysvetloval nasledujtco: ,,A existuju aj také, pri ktorych sa podava
dvojita civilna Zaloba, takym je napadnutie (zbitie) $lachtica (verberatio nobilis), ktoré sa moze
trestat (vindicari) Zalobou za skutok vi¢sieho a mensieho nésilia.“ HUSZTY 1778, Jurisprudentia,
Liber ITL, s. 9.
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pritazujuce a polah¢ujice okolnosti, ¢o bude mat za nasledok odlisné rozhod-
nutie? O tom nevlddne jednotna mienka, ale ré6zne nazory.””

Huszty, vychddzajuc z Kitonica, zdoraznil, Ze domaca tedria vychddzala z pria-
mej, osobnej deliktudlnej sposobilosti pachatela (viazanej podla Trip. I./¢l.
111 na zakonny vek, u muzov a zien dosiahnutim 12. roku), opierajucej sa
o existujuce trestné zakony a dalSie pramene, CiZe zasadu zdkonnosti. Vykon
trestného sudnictva pre poddanych sa viazal na delegovant povinnost zeme-
panskej jurisdikcie podla Trip. IIL./¢l. 26. Trestny ¢in mohol byt spachany i so
sthlasom inej osoby, roznymi formami spolupachatelstva alebo spolutcas-
ti na trestnej ¢innosti. Tedria hovorila o tzv. sthlase (consensus), prevzatom
od Kitonica (9. hlava, 27. otazka) a rozliSovala medzi $tyrmi druhmi sthlasu,
t. j. zavineného a vedomého protipravneho (trestného) spolupracujiceho ko-
nania. Prvym bol suhlas vykonany z nedbanlivosti, ak niekto mohol zabranit
deliktu, ale neurobil to, za ¢o bol mensi trest nez pre pachatela. Druhym bol
sthlas vykonany podporou (consulens). Ak by pachatel vykonal trestny ¢in aj
bez bezprostrednej podpory, spolupachatel dostal mensi trest; naopak, ak pa-
chatel konal len na zdklade navodu iného, navodca bol potrestany rovnako
ako pachatel. V pripade suhlasu spolupracujicej osoby (spolupachatela), ked
viaceré osoby spolupracovali na spachani deliktu, bol vymerany rovnaky trest
vSetkym zacastnenym spolupachatelom. Poslednym druhom bol sthlas s au-
toritou. Ak niekto z pozicie autority prikdzal a povzbudzovanim nabadal na
spachanie deliktu, podporovatel (consulens) bol odsudeny taz$im trestom, ako
ten, kto ¢in spachal.®

Huszty Specialne opisal spoluti¢ast (participando) na spachani zloc¢inu krade-
ze alebo lupeze, pricom rozliSoval medzi priamou ucastou na koristi, ktora
si rozdelil pachatel spolu s inymi osobami, na ktorych sa vztahoval rovnaky
trest smrti a konfiskacia majetku ako na samotnych zlodejov a lupic¢ov (podla
zak. ¢l. 49/1548), a sekundarnou spolupracou po spachani kradeze (lapeze),
ked niekto predal vec s vedomim, Ze bola kradnuta - ten bol odsudeny kontu-
macne podla stavovskej prislu$nosti na stratu vykonavanej verejnej alebo $tat-
nej funkcie, resp. na zaplatenie prislusného homagia a na restituciu (ndhradu)
sposobenej skody podla zak. ¢l. 17/1659.

Trestné zostalo aj ucastnictvo formou poskytnutia azylu alebo inej ochra-
ny (podpory) pachatelom hrdelnych zloc¢inov, ak azyl poskytla neopravne-
na osoba bez tohto prava. Ak islo o ochranu zlo¢incov mensich (nehrdel-
nych) trestnych ¢inov, o vyske trestu rozhodovala ich stavovska prislusnost
a pritazujuce alebo polahcujice okolnosti. Trestnopravna uprava poskytla
moznost stthanym osobdm a pachatelom poziadat o poskytnutie penaznej
zabezpeky a touto zdbezpekou naplnit trest, ndpravu (zadostucinenie) spo-
sobeného zla v tych pripadoch, ktoré zakon vyslovne za také urcil. Naopak,
zak. ¢l. 7/1715 tuto zabezpeku vyladil pri hrdelnych zloc¢inoch, napr. crimen
laesae majestatis (urazky panovnika), ale v mensich a sukromnych delik-
toch bola pripustna.®

79 KITHONICH 1619 (hlava 9, otdzka 27), citované podla: GABRIS 2019, s. 335.
80  Preklad z Kitoni¢ovej prace pozri: GABRIS 2019, s. 336.
81 HUSZTY 1778, Jurisprudentia, Liber III., s. 11.
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Zanik trestnosti Huszty osobitne vyzdvihol pri vykone verejnej (sudnej)
funkcie, ak islo o najvyssich $tatnych uradnikov, podzupanov podla zak. ¢l.
38/1655, ktori mali pravo meca. Ak v8ak svoju funkciu zneuzili, ako trest bolo
mozné podla zak. ¢l. 13/1625 a zdk. ¢l. 43/1548 zbavit ich uradu a udelit poku-
tu (mulcta) 100 zlatych. Zaroven Huszty odmietol zneuzivanie alebo odmiet-
nutie vykonu trestnej jurisdikcie zemepdna; trestny ¢in odmietnutia vykonu
spravodlivosti postihovali viaceré zdkony: 6. dekrét krala Mateja I. — zak. ¢l.
38/1486,%> zak. ¢l. 43/1655 a zak. ¢l. 38/1715.8 V tejto suvislosti Trip. I11./¢l. 32
§ 1 ustanovil povinnost zadrzania a vazby hrdelnych zloc¢incov len do troch
dni (ultra tres dies detindendo) a nasledne ur¢il povinnost ich odovzdania do
ruk vecne prislusnych stoli¢nych sudov, na uzemi ktorych delikt spachali.

Zaver

Z trestnoprévnej tpravy a Stefanom Husztym origindlne sumarizovanej
trestnopravnej dogmatiky vystupujui kontinualne ukotvené znaky uhorského
feuddlneho a predmoderného trestného prava hmotného. Stabilny je pravny
partikularizmus v ramci stdle uznavanych stavovskych rozdielov. Trestny ¢in
je ponaty mierne transcendentdlne a univerzalne, aj vo vyzname hriechu,
osobitne ak sa hovori o zlo¢inoch proti Bohu, napr. bohorthacstve a niekto-
rych sexualnych (mravnostnych) trestnych ¢inoch. Vyuzivali sa prostriedky
dnesnej tzv. restorativnej spravodlivosti, kde k zmiereniu sporovych stran
dochadza pokonavkou (zmierom) pachatela a obete (poskodeného a jeho
pribuznych).®* Su pritomné vyrazné prvky subjektivity, vyuZivanej najma
pri iniciative poskodeného podanim sukromnej zaloby a stihania pachate-
la, no postupne umensovanej rozsirovanim okruhu verejnych trestnych ¢i-
nov. Kvalifikacia trestnych ¢inov bola subjektivna, aj na zaklade dnes nepri-
pustnej analdgie sudcami, s ¢im bol spojeny extenzivne vyuzivany institut
milosti alebo poskytnutia zabezpeky. Pri trestani (penalizacii) dochadzalo
k roz$irovaniu principu individuality, ¢o by vyzdvihlo v sucasnosti podstat-
ny subjekt trestného prava — pachatela a subjektivnu stranku jeho trestnej
¢innosti, najma institut zavinenia, a k postupnému zaniku principu noxality
(t. j. trestnt zodpovednost za trestny ¢in niesla aj rodina alebo zakonni dedi-
¢i pri prevzati deliktualnej zodpovednosti, resp. exekucii penaznych trestov

82  Podla jeho znenia: ,Ten, kto ma odsudit zlodeja, zbojnika alebo iného verejného zlocinca
a dobrovolne ho odmietne odsudit, nech zaplati za neho prislusnému Zupanovi homagium
a néhradu $kody.“ Citované podla: MARKUS Dezsé (ed.). Magyar torvénytar. 1000 — 1526. évi
torvényczikkek. Millénniumi emlékkiadas. Budapest : Franklin-tarsulat, 1899, s. 436.

83  ,Ten, kto ma trestnt jurisdikciu, nesmie sa mstit na odsidencoch (non reos puniendo), ak sa vsak
pri tom dopusti deliktu; rozli§ujme v§ak medzi jednotlivymi osobami, ak sa stant zbojnikmi,
ak ide o kapitdna a ak sa toho deliktu dopusti zriedkavo, nech zaplati pokutu 500 zlatych; iny,
kto ma pravo meca, a riadne opusti svoj vojensky post, nech je odstideny na stratu hlavy, to jest
svojim Zivotom, a tieZ na stratu uradu podla citovaného zak. ¢l. 15/1659, resp. zdk. ¢l. 19/1495.“
HUSZTY 1778, Liber I1L, s. 11.

84  Tento institut procesného prava sa pouzival Castejsie v stredoveku. GABRIS, Tomds. Prdvo
a dejiny. Prdvnohistorickd propedeutika. Krakéw : Spolok Slovdkov v Polsku - Towarzystwo
Stowakéw v Polsce, 2012, s. 311-352 (kapitola Pravne dejiny a trestné pravo: restorativna justicia
a jej stredovekd paralela). Mimosudne rieSenie sporov malo za ciel od$kodnit obet a/alebo jej
rodinu a zmierit strany sporu dohodou (pokonavkou), ¢o je zékladnym pilierom aj dne$nej
restorativnej justicie.
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alebo nahrady sposobenej $kody, poskytnuti inej kompenzacie alebo satisfak-
cie). Tento princip sa najcastejsie uplatnoval ako sukromnopravny zavazok
pri sukromnych deliktoch. Bol zachovany kompozi¢ny princip vykupenia sa
spod trestu smrti zaplatenim pokuty (v Uhorsku velmi zauzivany institut ho-
magia podla Trip. IIL./¢l. 5), ktoré sa udelovalo spravidla privilegovanym sta-
vom S$lachty a cirkvi.®

V procesnom prave, viazanom na novotvoreny trestny proces, badat zasadnu
zmenu k profesionalizacii a $pecializdcii sidnej praxe az zaciatkom 18. sto-
rocia, ked sa rozdelila posobnost stoli¢cného sidnictva na sud Zupana, kom-
petentného pre civilné spory a sud podzupana, rozhodujuceho trestné veci.
V ranom novoveku sa kreoval aj novy typ procesu - inkvizi¢ny (vySetrova-
ci),* ktory nahradzoval akuza¢ny (obzalovaci) proces. V inkvizi¢nom proce-
se bol sudca zaroven vySetrovatelom aj zalobcom. Objavovalo sa v nom na-
priklad pisomné (ale aj tajné) vedenie sidneho konania, kritizovand tortura,
ale aj systém opravnych prostriedkov, ktoré sa napokon uplatnili v novodo-
bom trestnoprocesnom prave a dodnes sa uplatnuju v si¢asnom, zmie$anom
(akuza¢no-inkvizi¢nom) type trestného procesu.®”

Absolutizmus osvietenskej fazy v oblasti tvoriaceho sa samostatného odvet-
via trestného prava zretelne a nezmazatelne zanechal svoje stopy, ktoré ba-
dat v pozitivhom trestnom prave sucasnosti. Trestné pravo a jeho teoreticka
bdza sa len pozvolna a plynulo menili smerom k si¢asnym trestnoprdvnym
a jusnaturalistickym teériam, tvorenym na myslienke prirodzenych prav ¢lo-
veka i k uzakoneniu dal$ich sucasnych trestnopravnych zasad.

Prirodzeno-pravne koncepcie si v trestnopravnej praxi zacal postupne osvo-
jovat aj $tat (panovnik) a budované ,moderné® trestné pravo malo mat v
buducnosti iba verejnopravny charakter, malo upravovat vztahy, ktoré si
obc¢ania sami urcili v spolocenskej zmluve ako slobodni a rovnopravni ¢le-
novia spolo¢nosti. Rdzne dovody viak zabranili, aby sa v Uhorsku velmi
obmedzene zracionalizované a zmodernizované trestné pravo sformovalo
pred rokom 1848 v kontexte beccariovského odkazu a osobitne pozadovane;j
pravnej istoty do unifikovaného a kodifikovaného trestného kodexu, stoja-
com na hlavnej zdsade legality. V naznacenom modernistickom zmysle sa
rozdirovala legalna predstava, aby urcené $tatne organy mali vyhradné pra-
vo trestat cestou verejnej zaloby (actio publica) vsetkych previnilcov, ktori
sa dopustili trestného konania, pricom sa zavazovali prevziat trestnoprav-
nu (deliktualnu) zodpovednost v rovnakej miere zla, aké sami sposobili.
Stat si pre budticnost ur¢il v trestnom konani nezastupitelna tlohu nielen

85  SVECOVA, Adriana. Trestné pravo na Slovensku z niektorych aspektov stredovekého §lachtického
prava. In SALAK, Pavel - TAUCHEN, Jaromir (eds.) Ceskoslovenské trestni prdvo v proméndch
vékii. Brno : Masarykova univerzita, 2009, s. 143-164; VO]ACEK — SCHELLE - KNOLL 2008, s.
485; MOSNY - LACLAVIKOVA 2015, 5. 114-116.

86  Dobové zddvodnenie pozivaniu tortiry pozri FOUCAULT 2000, s. 42. Pozri aj SCHMIDT,
Eberhard. Inquisitionsprozess und Rezeption - Studien zur Geschichte des Strafverfahrens in
Deutschland vom 13. - 16. Jahrhundert. Leipzig : Weichert, 1940; O inkvizi¢cnom procese a
tortdre v Nemecku pozri HAHNCHEN, Susanne. Rechtsgeschichte. Von der Romischen Antike bis
zur Neuzeit. 4. Auflage. Heidelber; Miinchen et al. C.FE. Miiller, 2012, s. 271-273.

87  ADAMOVA, Karolina. Déjiny verejniho prdva ve stfedni Evropé. Praha : C. H. Beck, 2000, s. 100.

Forum Historiae, 2022, vol. 16, no. 2



121 SVECOVA, Adriana. Uhorska trestnopravna dogmatika v dobe osvietenstva — pohlad na evoluéné zmeny trestného prava ...

sudcu, ale aj zalobcu (tzv. verejnopravny prvok). Aj preto smerovala tprava
hmotného prava k znizovaniu podielu sukromnych deliktov a ich zarade-
niu medzi verejné trestné ¢iny alebo priestupky alebo naopak, k ich dekri-
minalizacii a preklasifikdcii medzi civilné kvazidelikty, stthané na zaklade
sukromnych zalob poskodenych osdb, ¢im sa okruh pravom chranenych
zaujmov Statu len objektivnejSie precizoval. Vtedajsia uprava deklarovala
princip reciprocity sposobeného zla a $tat mal pri udelovani trestov merat
vsetkym rovnako, ¢o sa zhmotnilo v zdsade primeranosti trestu, zdoérazno-
vaniu jeho vychovného charakteru na pachatela aj spolo¢nost, dalej mal ob-
jektivne zhodnotit v trestnom konani mieru $kodlivosti konania pachatela
a jeho subjektivnu stranku zavinenia, pripadne pachatelovu predchadzajucu
kriminalnu minulost (resp. recidivu). V navrhoch trestnych zakonnikov od
konca 18. a 19. storocia sa preto vyraznou mierou zacali potlacat odstrasu-
juce sposoby telesnych trestov a Siroko variabilnych spdsobov trestu smrti
a tiez difamujuce (zneuctujtce) tresty, hoci celkom nevymizli. Nahradit ich
mali postupne tresty odplatné, pokuty a iné majetkové tresty, a tiez rozsirujuci
sa trest odnatia slobody, odstupfiovany svojou dlzkou a formou podla zavaz-
nosti spachanej trestnej ¢innosti. To vSetko boli v§ak len tendencie a impul-
zy v budovanom novodobom trestnom prave a trestnopravnej vede, ktoré sa
podarilo postupne presadit v dalsich dvoch storociach, no ktorych evolu¢na
(proto)genéza vyraznejsie progredovala osobitne v ¢ase osvietenstva naprie¢
celou Eurépou vratane Uhorska.
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Abstract

PERES, Zsuzsanna. Petty offences Related to Smoking and Alcohol Consump-
tion in Hungary in the Period before 1848.

The history of alcohol consumption in Hungary, like much of the rest of the
world, dates back to the time before the state was founded. Smoking, on the
other hand, became popular under Turkish influence in Hungary in the early
modern period. Both vices were eventually regulated due to their wider detri-
mental effects on society and the possibility of resultant accidents. Though nei-
ther alcohol consumption nor smoking in general was strictly prohibited, legis-
lation attempted to raise awareness of their serious consequences by imposing
restrictions and sometimes even fines on perpetrators. In the absence of state
regulations, many of these rules were found only in county and city statutory
decrees, which were the legal regulations most often applied by courts due to
a lacking hierarchy of legal references. After a brief introduction to the struc-
ture of Hungarian criminal law before 1848, the current article aims to provide
insight into these alcohol and smoking regulations. In addition, a brief descrip-
tion of the afterlife of such provisions, through codification attempts of the 19%
century and Act No. 5 of 1878, the first criminal code passed by the Hungarian
Parliament, is provided in the conclusion.

Since the hierarchy of legal norms were defined by Hans Kels-
en' with the Constitution at the top and the statutory rulings
of local governments at the bottom, applicable law has been clear
and uniform for courts. Customary law, which strongly charac-
terizes the Hungarian legal system before 1848, is not included
within Kelsen’s structural order at all since it cannot be enforced
under the rule of law, which emphasizes legal positivism and the
primacy of written legal sources.” It is interesting to note that
even later, when customary law failed to survive the abolition
of the feudal system and the introduction of the rule of law, the
Hungarian legal system was not always able to adhere to the rule
of positivism due to historical circumstances. Even in the context
of the proclamation of a constitutional monarchy and a stated
commitment to enforcing the rule of law after 1848 or even the
Compromise with Austria in 1867, in the absence of codified law,

1 KELSEN, Hans. Pure Theory of Law. Berkeley; Los Angeles : University of California

Press, 1967, p. 221.
2 SEVEL, Michael. Legal Positivism and the Rule of Law. In Australian Journal of Legal
Philosophy, 2009, vol. 34, no. 53, p. 53.
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the courts had to be granted the power to rule according to existing cus-
tomary law as late as the 19™ century.’

Contrary to the aforementioned practice, in the period before 1848 it can
be clearly seen that this legal hierarchy was nearly reversed from the bottom
up, emphasizing the application of the Tripartitum, the collection of custom-
ary law by Istvan Werbdczy, as the basis of private and procedural regulation
from the 16™ century onwards,* as well as the Praxis Criminalis in the field
of criminal law for non-nobles nationwide from the end of the 17" centu-
ry.’ Besides customary rules, local governments in counties and towns were
empowered with the ability to regulate their everyday lives in detail through
statutory decrees adopted by self-government assemblies. After the Ottoman
invasion of central parts of the country, only 35 counties remained in the
Hungarian kingdom, with Transylvania becoming an independent principal-
ity defining its own legislation. A transfer of the royal court to Vienna then
shifted the center of politics to the noble counties, whose authorities took
over the administration and judiciary and shifted the focus from laws and
decrees to customary law and local legal norms.’ Beyond these two sources,
decrees of the Hungarian General Assembly and the Hungarian kings issued
in the period before the war against the Ottomans in 1526 only ranked third
in the priority of norms in force territorially.” As Barna Mezey notes in his

3 This period began after the so-called October Patent of 1860, when Francis Joseph allowed Hun-
garians to restore the pre—1848 administrative and judicial systems, and pre-1848 laws were
reinstated with provisional effect until codification was successful. The collection of current laws
and customs prepared by a conference headed by the Lord Chief Justice in 1861, called the Pro-
visional Rules for the Administration of the Judiciary, was intended to fill the gap until Hungary
regained an independent legislature and codification was completed. In the absence of a crowned
king to sanction the collection and a proper parliament to approve the bill, the set was applied by
the courts in Hungary as customary law. KEPESSY, Imre. Kérdések az Ideiglenes Torvénykezési
Szabélyok jogforrési jellegét illetéen. In PERES, Zsuzsanna - BATHO Gébor (eds.) Unnepi ta-
nulmdnyok a 80 éves Mdthé Gabor tiszteletére: Labor est etiam ipse voluptas. Budapest : Ludovika
Egyetemi Kiado, 2021, pp. 608—617.

4 KOLOSVARI Séndor — OVARI Kelemen. Werbdczy Istvan Hdrmaskonyve. Magyar Torvénytdr.
Budapest : Franklin, 1897.

5 The Praxis Criminalis was a penal ordinance (Newe peinliche Landgerichtsordnung) issued by
Ferdinand III for Lower Austria on 30 December 1656, which was translated into Latin by the
Archbishop of Esztergom, Leopold Kollonich and placed on the agenda of the Hungarian Gen-
eral Assembly held in Pozsony/Bratislava, as a bill in 1687 to fill the gap of the non-existent
Hungarian penal code. The bill was rejected by the Hungarian nobility because they “strongly
adhered to Hungarian law;” but it was later published in the third edition of the Hungarian Code
of Laws (Corpus Juris Hungarici) by Martin Szentivanyi in 1696 and enforced as customary law
by local and county courts, which explicitly applied to non-nobles as well. Nobles had to be tried
in criminal cases according to the laws of the country and not according to the Praxis Criminalis,
which led to a division of criminal law provisions according to social class. BELI, Gdbor — KA-
JTAR, Istvan. Az osztrdk (-német) biintetd jogszabélyok hatdsa a magyar jogban a 18. szézadban
(A Praxis Criminalis). In ADAM, Antal (ed.) Dolgozatok az dllam- és jogtudomdnyok korébdl
XIX. Pécs : JPTE, 1988, pp. 29, 39.

6  BELL Gébor. A Négyeskdnyv 1573. évi interpoldlt valtozata és kozjogi megolddsai. In MATHE,
Gabor (ed.) Quadripartitum kézirat azonositdsa NK Iv. 1573. Budapest : NKE, 2015, p. 355.

7 Since attempts to codify the criminal law failed again and again until the end of the 19" century,
applicable state law was based on the various decrees and laws issued by Hungarian kings such as
Stephen I, Ladislaus I and their successors. After a failed attempt by Leopold Kollonich in 1687,
the Hungarian General Assembly of 1712-1715 decided to appoint a systematic commission to
prepare a criminal code for the next session of the Assembly with Mihdly Bencsik, a professor
of the University of Nagyszombat/Trnava. Although the later General Assembly of 1722-1723
reiterated the need for codification, it never came. Later, both Maria Theresa and Joseph II issued
decrees regulating criminal law, but neither remained in force for long and the Hungarian Gen-
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article on the judicial reform of 1723 aimed at criminal justice, the situation
in the field of justice in Hungary at the beginning of the 18" century was rath-
er confusing, unregulated, and a host of controversial tendencies prevailed.
The territorial judiciary was largely decentralized and tied to the nobility, plus
courts were usually organs of administration and maintained differing struc-
tures depending on certain privileges, local statutes and traditions.® Judges of
the local courts and the landlords as judges of the manor courts—who were
not obliged to study law before becoming judges—applied the legal norms
they knew best, which influenced daily life, customary law and statutory de-
crees.’ State law and the acts of the General Assembly of the Hungarian King-
dom were referred to mainly in court proceedings of the nobility from the
county courts upwards, a narrow but privileged stratum of Hungarian society
before 1848. Ratifications of the General Assembly regained importance after
the expulsion of the Ottomans and the restoration of state administration in
the newly liberated territories under Charles III. In 1723, he enacted reforms
in the judicial system that clarified the hierarchy of courts, applicable law and
the route of appeals and remedies."

Regulations on smoking in Hungary before 1848

Legislation was needed to respond to the rapid spread of smoking in Hungary
in the early modern period under the circumstances detailed above, especial-
ly at the local government level.

Examining the history of this often fatal habit, many regulations on smoking
have been enforced not only in the present day, but also in the past going
back to the time when returning sailors brought back tobacco from the New

eral Assembly again decided to establish a systematic commission on codification at its sessions
of 1791-1792. Although a new draft law was prepared, codification did not succeed this time
either and the draft was forgotten. Two more attempts before 1848 are worth mentioning, one
in 1827-1829 and another that gained greater, even international fame, the bill of 1843, which
bears the signature of Ferenc Deak, the famous jurist and delegate of Zala County to the General
Assembly of the Hungarian Reform Era. Both bills failed, however, and this legislative gap in the
field of criminal law was filled temporarily by the Austrian Criminal Code of 1852 before the Hun-
garian Parliament adopted the first Hungarian Criminal Code in 1878. See more: BELI, Gébor.
Strafrechtspraxis und Strafrechtswissenschaft in Ungarn im 18. Jahrhundert. In MEZEY, Barna
(ed.) Strafrechtsgeschichte an der Grenze des ndchstes Jahrtausendes. Budapest : ELTE, 2003, pp.
110-121; BONIS, Gyérgy. A Magyar biintetétorvénykonyv elsd javaslata 1712-ben. In BERTIL,
Emil - JENCS, Arpad (eds.) Angyal szemindrium kiadvdnyai. 26. Budapest : Sdrkiny Nyomda,
1934; Kozonséges torvény a vétkekrdl és azoknak biintetésekrdl. Buda : a Kirdlyi Akadémia bettiv-
el, 1788; BALOGH, Elemér. A magyar biintetéjogi dogmatika kezdetei. In Jogtdrténeti Szemle,
2008, no. 4, pp. 1-8; BALOGH, Elemér. A magyar biintetéjogi kodifikacié genezise. In MATHE,
Gébor - MENYHARD, Attila - MEZEY, Barna (eds.) A kettés monarchia. Die Doppelmonarchie.
Budapest : ELTE E6tvos, 2018, pp. 247-277; HAJDU, Lajos. Az els6 (1795-0s) Magyar biintetko-
dex-tervezet. Budapest : Kézgazdasagi és Jogi Konyvkiado, 1971.

8 MEZEY, Barna. Adalékok a biintetdbiraskodds 18. szazadi valtozasaihoz. In Acta Universitatis
Szegediensis: Acta Juridica et Politica. 2018, vol. 81, pp. 681-682.

9  The judgments of these courts had to be just or fair rather than adherent to the principles of law.
The courts consisted of lay judges who enforced the laws as they understood the content of the
customary rules. Moreover, judges did not have a collection of previous court rulings at their
disposal, so they attempted to meet the demands of parties as best they could, using their own
knowledge as a basis. RADY, Martin. Customary Law in Hungary: Courts, Texts, and the Tripar-
titum. Oxford : Oxford University Press, 2015, pp. 243-244.

10  BONIS, Gydrgy - DEGRE, Alajos - VARGA, Endre. A magyar birésdgi szervezet és perjog térté-
nete. Zalaegerszeg : Zala Megyei Birdsag, 1996, pp. 89-94.

Forum Historiae, 2022, vol. 16, no. 2



125 PERES, Zsuzsanna. Petty offences Related to Smoking and Alcohol Consumption in Hungary in the Period before 1848

World." Tobacco could be enjoyed in three different ways: snuffing, smoking
or by chewing the tobacco leaves. Although most European countries banned
the most enjoyable method of smoking (a cigar or pipe simply for the purpose
of a joyous activity), snuffing was allowed due to some recognized medical
benefits of tobacco.'* Cultivation of tobacco began in Spain in 1558 and from
there it spread to the rest of Europe, although major trade in tobacco did not
begin until the 17 century.”” While today’s tobacco regulation attempts to
manage the increase in smoking by raising awareness of the health implica-
tions by regulating the excise tax on tobacco, previous laws focused on tobac-
co from two other perspectives. Firstly, the question of a tobacco monopoly
and secondly, smoking was believed to pose a threat to the public order as it
was considered a trespass or a petty offence that fell under the jurisdiction of
local governments.'*

In the second half of the 16" century, smoking grew in popularity around
Hungary and Transylvania, introduced by the Ottomans while Spanish sol-
diers stationed in the Hungarian kingdom brought tobacco to Hungary." The
Hungarian word for tobacco, “dohdny;’ is derived from the Ottoman “duhan,’
and in Hungarian documents on smoking written in Latin, the expression
“fumigatio tabacae” is used, but sometimes “pipe” or “tobacco pipe” also ap-
pears.'® Tobacco cultivation in the region began in Transylvania and became

11  Smoking and weed piping preceded the arrival of tobacco in Europe. Ancient Romans practiced
this barbaric custom, though it was not tobacco but another fragrant weed. Tobacco spread in
Europe only after the discovery of the Americas. REMETHEY FULEPP, Dezs8. A nagy szen-
vedély. A dohdnyzds torténete. Kalocsa : Szerz6i Kiaddas, 1937, pp. 11,13; See more on the history
of smoking O'DOHERTY, Maureen. Price of a Soul: At What Cost Can the Tobacco Issue Be
Resolved. In Journal of Health Care Law & Policy, 1998-1999, No. 2, pp. 5-14; TUSNADI EL-
THESS, Gyula. A rendéri és a jovedéki biintetdjog. Az ezeréves magyar kihdgdsi jog torténete és mai
dllapota. Budapest : Févarosi Nyomda Rt, 1935, pp. 266-267.

12 Pipe tobacco appeared first and became widespread at the beginning of the 18th century, while
cigar smoking appeared later in the period of the Napoleonic wars and spread from Spain, where
tobacco leaves were wrapped in cigarette paper called “papelito” BRAUDEL, Fernand. Anyagi
kultira, gazdasdg és kapitalizmus XV.-XVIIIL. szdzad. A mindennapi élet strukturdi. Budapest :
Gondolat, 1985, p. 267.

13 BRAUDEL 1985, p. 267.

14  'This article does not deal with the tobacco monopoly. The history of the tobacco monopoly
in Hungary was studied in detail by Sdra KOHUT in her dissertation KOHUT, Sara. A dohdn-
ymonopdlium elézménytirténete Magyarorszdgon (The Antecedents of the Tobacco Monopoly
Regulation in Hungary). Debrecen : Debreceni Egyetem, 2015, https://dea.lib.unideb.hu/dea/
bitstream/handle/2437/225011/disszertacio.pdf?sequence=1&isAllowed=y [last viewed on 27
February 2022] and by KEPES, Gyorgy. A magyar dohénypiaci szabélyozés torténete az osz-
trak-magyar kiegyezés fényében. In Forum. Acta Iuridica et Politica, 2019, vol 9, no. 1, pp. 57-84.

15  KEPES 2019, p. 58; RADVANSZKY, Béla: Magyar csalddélet és hdztartds a XVI. és XVII. szdzad-
ban. Vol. I. Budapest : Hornyanszky, 1896, pp. 392-393.

16  Some of the references to the denomination of smoking from the collection of local statuto-
ry regulations, the Corpus Statutorum, without claiming to be exhaustive: “Tristia testantur
exempla et id, quod ob incautelam pipariorum saepe saepius periculosissima etiam incendia
exoriri...” Statutory regulations of the Yazyg and Cumanian Districts, 1765. In KOLOSVARI
Sandor - OVARI Kelemen (eds.) Corpus Statutorum. Statuta et articuli municipiorum Hun-
gariae Cis-Tibiscanorum. Vol. II. Part II. Budapest : MTA, 1890, pp. 52-53; “Fumigatio ta-
baccae interdicitur omni modo..” Statutory regulation of County Bihar, 1711, “Si quidem ex
fumigatione tabacae magna incendia orirentur..” Statutory regulation of County Békés, 1739.
In KOLOSVARI Séndor - OVARI Kelemen (eds.) Corpus Statutorum. Statuta et articuli mu-
nicipiorum Hungariae Trans-Tibiscanorum. Vol. III. Budapest : MTA, 1892, pp. 265, 344; “Et
quia ex fumigatione tabacae vulgo, pipazas..” Statutory regulation of County Veszprém, 1750.
In KOLOSVARI Sandor - OVARI Kelemen (eds.) Corpus Statutorum. Statuta et articuli muni-
cipiorum Hungarian Trans Danubiarum. Vol. V. Part I. Budapest : MTA, 1902, p. 578; TAKATS,
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popular after the fall of the Rakéczi uprising in 1711, though it did not devel-
op on an industrial level until the turn of the 19" century due to prohibitions
on smoking and sales."”

As far as the regulation of smoking is concerned, available documents show
that the act was mostly prohibited and often restricted in both Hungary and
Transylvania, and that those who broke these rules were obliged to pay fines.
Fines were imposed not exactly for reasons of public health, but for public
safety. Several documents in the prohibition acts explicitly mention serious
fires that occurred as a result of smoking, so it seems that smoking was the
leading cause of fires, especially considering that it often went hand in hand
with human negligence and recklessness.'® Such prejudice against smoking is
best reflected in the legal regulation of the county of Borsod in 1671:

Being descended from the heathen, it is a kind of heathen drink, the incessant

drinking and smoking of that stinking tobacco, which is often the cause of fires,

and therefore if anyone is caught henceforth in action of smoking or drinking

that smoky tobacco, he shall be punished, if he is a nobleman, with 12 florins, and

if he is a servant or a peasant, with 6 florins [...] without any partiality [...] the
same shall apply to those who sell it."

Half of the collected fines went to the county treasury, leaving the other half
for the officer collecting them. In places where smoking was prohibited en-
tirely even if it did not pose a direct threat to public safety, a fine was imposed
based on the possibility of a fire starting. Smoking was therefore prohibited
and sanctioned even if no fire occurred at all. For a deeper insight into the
history of smoking, these restrictions should be examined within the context
of other public safety regulations and administrative measures meant to pre-
vent disaster caused by fires. This was the reason why smoking was expressly
forbidden and not the taking of snuff.

In an environment built of wood, fire was a great danger and arson had
been severely punished from the foundation of the Hungarian Kingdom in

Sandor. A dohany elterjedése s az elsé dohdny-monopoélium hazdnkban. In Gazdasdgtiorténeti
Szemle. 1898, p. 52.

17 KOHUT 2015, p. 57; VAJKAI, Zséfia. Régi magyar dohdnyfajtdk és termesztésiik. (Juhdsz Arpad
emlékanyag a Magyar Mezdgazdasdgi Mtizeum adattaraban). In TAKACS, Imre (ed.) A Magyar
Mezbgazdasdgi Muzeum Kozleményei 1975—1977. Budapest, 1978, pp. 119-120.

18  Some references without claiming to be exhaustive from the Corpus Statutorum: “Ex quo ex
olla fumigatoria quam plurima incendia et damna intervenire soleant..” Statutory regulation of
County Szabolcs, 1728. In KOLOSVARI - OVARI 1892, p. 317; “Mivelhogy sokféle veszedelmes
gyuladdsok és kozjonak kdraval, és sokaknak utolsé romlasaval a haszontalan gonosz és gondta-
lan emberek altal torténni tapasztaltattak...” Statutory regulation of County Bihar/Bihor, 1781.
In KOLOSVARI - OVARI 1892, p. 420; “Sok kérok tapasztaltattanak sok helyeken a dohanyzds
miann esett égések miatt...” The constitutions of Udvarhelyszék/Odorheiu Secuiesc, 1727. In KO-
LOSVARI, Sandor - OVARI, Kelemen (eds.) Corpus Statutorum. Statuta et constitutiones muni-
cipiorum Transsylvaniae ab antiquissimis temporibus usque ad finem seculi XVIII. Vol. I. Budapest
: MTA, 1885, p. 133; “Cum incendia ex fumigatione tabaccae complura oriantur..” Statutory
regulation of County Lipté/Liptov, 1712. In KOLOSVARI, Séndor - OVARI, Kelemen (eds.) Cor-
pus Statutorum. Statuta et articuli municipiorum Hungariae Cis-Danubianorum. Vol. IV. Part I.
Budapest : MTA, 1896, p. 608.

19 KOLOSVARI, Séndor - OVARI, Kelemen (eds.) Corpus Statutorum. Statuta et articuli munic-
ipiorum Hungariae Cis-Tibiscanorum. Vol. II. Part 1. Budapest : MTA, 1890, pp. 261-262; The
statute is also quoted by BELL, Gabor. Magyar jogtérténet. A tradiciondlis jog. Budapest;Pécs :
Dialég-Campus, 2000, p. 212.
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1000 A.D. through the Decrees of Stephen 1.*° It is important to note that delib-
erate arson was the primary crime punished by the decrees.?! Arsonists, who
were called public evildoers (malefactores publici) and committed premed-
itated arson, were counted among the most serious offenders, the so-called
“scoundrels,” and were punished by death.?

As far as the levels of regulation of smoking are concerned, there are differ-
ences between the policies in the Kingdom of Hungary and the Principality of
Transylvania. While in Transylvania both arson and smoking were regulated
by enactments of the General Assembly,” only arson was regulated at a higher
level in Hungary and the policing of smoking was left to local governments
(counties, cities and districts). Detailed and explanatory regulations can be
found at the local level in both countries with the difference being that for the
sake of uniformity, local statutory regulations in Transylvania refer to the laws
of the General Assembly, which prohibit smoking throughout the territory of
the principality.

Commonalities between the abovementioned legal regulations related to
smoking are as follows: the objective of the restriction of smoking was to pro-
tect public safety and prevent fire damage; the punishment imposed for smok-
ing was usually a fine, for both smoking and compensation for any damage it

20  Guarding the fire was one of the most important actions and duties. One could even be exempt-
ed from the duty to attend mass in the church if he guarded the fire, according to Article 8. of
Decree I of Stephen 1. Article 30 of Decree II of Stephen I obliged those who deliberately set fire to
buildings with hostile intent to pay for the restoration of the damage they caused and moreover,
they also had to pay compensation. LEDERER, Emma (ed.) Szoveggyiljtemény Magyarorszdg
torténetének tanulmdnyozdsdhoz. I. rész. 1000-t6] 1526-ig. Budapest : Tankonyvkiado, 1964, pp.
20, 23.

21  Among the laws, Act 2. of 1462, Act 107. of 1492, Act 4. of 1495 and Tripartitum Part. I. Title 14.
regulated deliberate arson committed in a group or publicly. After the Battle of Mohacs in 1526,
Acts 11. ad 109. of 1723 and Act 9. of 1840 regulated arson. The so-called public arson (i.e. pre-
meditated and deliberate arson with a hostile intent) was considered a crime of infidelity, pun-
ishable by death and confiscation of property, while deliberate arson without hostile intent (in
the second-degree) could be punished by capital punishment. In the 18" century, if arson were
committed without intent and there were other mitigating circumstances, the judge could im-
pose punishment at his discretion, taking the evidence into account. Article 83. of the aforemen-
tioned Praxis Criminalis punished “public” arsonists by burning them alive and private arsonists
(incendiarii privati) who committed crimes deliberately and secretly, but alone, also with death.
See BODO, Matthias. Jurisprudentia Criminalis secundum Praxim ¢ Constitutiones Hungaricas
in partes duas divisa. Pars. II. Art. LXXXI. De Incendiariis. XIII. §. Pozsony : Landerer, 1751, pp.
275-276; Article 83. of the Praxis Criminalis translated and quoted by BELI 2000, p. 211.

22 Many local statutory regulations included public arsonists among public evildoers, whose arrest
and punishment were the duty of county officials and landlords on their lands. If they failed
to apprehend these offenders, they too fell under the jurisdiction of the courts. In addition to
arsonists, public offenders included thieves, muggers, adulterous people, murderers, traitors to
the faith, rapists, incest breakers and blasphemers. See statutory regulations of County Torna/
Turnha, 1617, 1611. In KOLOSVARI - OVARI 1890, Vol. II, Part I, pp. 70, 81-82; See also stat-
utory regulations of County Ung/Uzhorod, 1637. In KOLOSVARI - OVARI 1890, Vol. II, Part
I, pp. 165-171; Nobles who set fire to villages could also be arrested despite their privileges. See
Tripartitum Part I. Title 9. Tripartite rules were also enforced by local statutory regulation as well.
Mathias Bodo distinguished between malefactors, denoting public arsonists, murderers, high-
waymen and robbers public malefactors (malefactor publicus) and private arsonists, adulterers,
bigamists and thieves private malefactors (malefactor privatus). BODO 1751, p. 16.

23 General assemblies held in Gyulafehérvar/Alba Iulia in 1670, in Segesvar/Sighisioara in 1683,
again in Gyulafehérvér in 1686, and in Segesvdr in 1689, regulated the imposition of fines on
smugglers who brought tobacco into Transylvania for sale as well as the punishment of smoking.
See SZILAGY], Sandor. Erdélyi Orszdggytilési Emlékek. Vol. XVIIL. and XX. Budapest : MTA,
1895, 1897; quoted by KOHUT 2015, p. 57.
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caused but if the offenders were not nobles, it could also be corporal punish-
ment such as a cobbing or spanking with a paddle. Smoking was a punishable
offense and county and city officials were required to prosecute offenders.
Magistrate’s suits were allowed in smoking cases as it was a so-called pub-
lic-policy offense, the precursor of the misdemeanors or petty offenses that
were later regulated.**

The offense of smoking could only be committed intentionally by smoking
tobacco (fumigatio tabacae), either in a cigar or a pipe, but some legal provi-
sions also prohibited and punished the sale of tobacco.”” Other laws did not
prohibit or punish smoking in its entirety, but punished smoking in certain
places (e.g., near combustible materials) or at certain times (e.g., in hot sum-
mers when the risk of wildfire increases).?

Smoking was a crime that could be committed by anyone. The laws made
no distinction between male or female offenders but it was mostly men who
smoked while women typically only took snuff. In accordance with the ex-
pectations of a feudal society, punishment differed according to an offender’s
social status. Some statutes maintained separate rules for servants, household
servants (concivis) and redempted people, and for Gypsies.” For smoking
in general, those who had reached the legal minimum age, i.e. 12 years old,
could be punished, but if it led to a fire or in the case of the intentional set-
ting of fire, this age limit could be reconsidered. Arson was subject to strict-
er rules, such that those who threatened others with arson or intentionally
starting a fire could be executed with impunity and the legal minimum age
could also be lowered.” To facilitate the detection of smokers, some counties

24 BELI 2000, p. 155.

25  The statute of the city of Debrecen from 1683 forbade the sale of pipes and tobacco and gave the
owners a fifteen-day period to destroy them. If anyone was caught selling or smoking tobacco or
pipes after this period, the tobacco would be confiscated and burned and the offender would also
be punished in other ways. Apparently, the ordinance did not have the intended effect so in 1697,
it was amended and those caught in possession of a pipe were punished with an iron collar. See
KOLOSVARI - OVARI 1892, Vol. I1I, p. 688, 701.

26  The city of Szentes imposed higher penalties on those who were recidivist to smoking in 1763.
See KOLOSVARI - OVARI 1892, Vol. I11, pp. 777-778; In Udvarhelyszék in 1727, smoking was
forbidden in streets, yards and sheds. See KOLOSVARI - OVARI 1890, Vol. I, pp. 133-134;
According to the 1719 statutes of Kraszna/Crasna County smoking was forbidden in the sum-
mer months and during severe drought, especially in barns where grain was stored and each
household was required to place a barrel or tub of water at the house gate in case of fire. See
KOLOSVARI - OVARI 1890, Vol. I, pp. 368-369; In Komérom County in 1794, smoking was
prohibited when someone was traveling on a wagon loaded with hay or during harvest time. See
KOLOSVARI - OVARI 1902, Vol. V, Part I, p. 700.

27  Szabolcs County explicitly forbade smoking for peasants in its 1669 statutes, and in 1772, Gyp-
sies were also fined for smoking. See KOLOSVARI - OVARI 1892, Vol. III, pp.154-155, 290;
Concivis according to the statutes of the city of Kassa/KoSice from 1703, were those inhabitants
who lived in the city for more than one year, owned a house and were married. See KOLOSVA-
RI - OVARI 1890, Vol. II, Part II, p. 348; The redeemed (redemptus) were the inhabitants of the
districts of Yazyg and Cuman who lived in the district at the time of the redemption in 1745 and
contributed financially to the sum of 500 thousand florins for the redemption. See Statutes of the
Yazyg and Cuman District, 1799. In KOLOSVARI - OVARI 1890, Vol. II, Part II, p. 60.

28  According to the statutes of Kraszna County from 1716, because of the increasing number of
fires, minors also had to be arrested if they were caught starting fires in the forest and must be
brought before the deputy lieutenant. If they could not be caught, those who failed to do so had
to report to the county officials and if anyone failed to report, a fine of 40 florins was issued. See
KOLOSVARI - OVARI 1885, Vol. 1, p. 356; About the killing of the person threatening arson see
Tripartitum Part IIL. Title 23. 18.
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even created a list of known smokers in advance and imposed special taxes
on them. The reason for special taxes was that counties did not have sufficient
staff to administer the collection of fines, since fines did not have a withhold-
ing authority on smokers.*

The amount of such fines (mulcta) was graduated according to social status
as mentioned above, sometimes the confiscation and burning of tobacco was
imposed and for non-nobles, for example, even cobbing.” From the size of
the fines, it is clear that the aim of the punishment was prevention rather than
repression; to raise smokers’ awareness of the need to be more careful with
fire. Any damage caused by fire was borne by the county treasury if the of-
fender was not caught, so fines and taxes levied for smoking went into county
and city budgets.”

Since smoking fell within the scope of public order, the punishment of smok-
ers was the responsibility of administrative officials who also maintained
judicial powers, such as the deputy lieutenant in the county (vicecomes),
the constable in the prefecture (processus, iudex nobilium), landlords on
their estates and the town prefect (varosi eloljard), who punished offenders
caught in the act.*

Local statutory regulations on smoking fit in well with other public order
and fire safety regulations. In addition to the smoking ban, there was also
a general prohibition against lighting fires during certain parts of the year.
In some cities and counties, further regulations were passed on the estab-
lishment of night watches and also possible valid reasons for ringing church
bells. To prevent fires, some ordinances required county and town officials
to regularly inspect chimneys and fireplaces and punish those who failed
to keep them clean. The placement of water barrels and water buckets was
also generally ordered during droughts and hot summers. In most towns,
all local residents were required to participate in fighting fires and help with
repairing any damage. In addition, some towns passed regulations to replace
thatched roofs with shingles or other less combustible materials within a rea-
sonable period of time.

29  See e.g. the statutes of Pozsony/Bratislava County from 1747. In KOLOSVARI - OVARI 1896,
Vol. IV, Part I, p. 833.

30 In general, nobles had to pay higher fines than non-nobles. The amount of the fine could be be-
tween 1 and 12 florins, the number of bats could be 12, 24 or even 50, e.g. in the city of Szentes,
if they were serial smoking offenders. KOLOSVARI - OVARI 1892, Vol. I11, pp. 777-778.

31  See the Szabolcs County Statutes of 1701, which ordered that 1 florin of the general tax on smok-
ing be paid to the county budget and used for public purposes. KOLOSVARI - OVARI 1892, Vol.
111, p. 238.

32 The statutes had a separate and specific regulation for each location. For a complete picture, one
should examine all statutes related to smoking. Examples include: in Szabolcs County the coun-
ty officials, in the villages the local magistrate, in Bihar/Bihor and Trencsén/Tren¢in counties
the constable in the prefecture and in the case of nobles, the deputy lieutenant had the power. In
Maramaros/Maramures County the lord of the manor had power over non-nobles, in the town
of Debrecen the market judge and in the case of the seklers, the local judges. In Als6-Fehér/Alba
County, the judge and his jury had the power to punish smokers. See KOLOSVARI - OVAR],
1890-1902, Vol. I-V; Gyula Tusnadi Elthes pointed out in his book on misdemeanors that pre-
fectural constables were generally responsible for punishing smokers. TUSNADI ELTHESS
1935, p. 502.
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Regulations on drinking in Hungary before 1848

Many documents regarding the drinking habits in Hungary have survived, and
if we stick to the definitions of Fernand Braudel, Hungary has always belonged
to the countries that produced grapes and wine and not to the beer consum-
ers.” Documents exist proving the cultivation of grapes in the Hungarian
Kingdom at the time of Stephen I as well as paperwork referring to the trade
of wine.* This proves that the land was suitable for wine production even in
earlier historical periods. Wine was especially important from a financial point
of view as the wine tithe, the bucket tax and the mountain duty were important
revenue for both secular and ecclesiastical bodies. Moreover, a monopoly on
the production of wine, the distillation of spirits and running taverns belonged
among the most important revenues in a landlords’ income.*

Several regulations can be found among the local statutory rules regarding
the cultivation of vineyards as well. Growing grapes was not only a privilege,
but at the same time a duty that serfs had towards landlords. If a serf did not
cultivate the vineyard he had received from his landlord, the land could be
taken back and given to someone else.*

33  BRAUDEL 1985, p. 236.

34  Those who were engaged in viticulture before the appearance of serfdom in the 13™ century were
called vinitors. Documents exist from the Arpad era that prove that the lands were inherited
together with the vinitors who were responsible for the cultivation of the vineyards, which also
shows that wine was an important and well-known beverage for Hungarians in the very early
times of the state organization. See BELI, Gébor. Wine-grovers and Vineyard Tenants in Hungary
in the Middle Ages. In Acta Universitatis Sapientiae. Legal Studies, 2013, no. 2, pp. 23-38; Sweet
wines from Syrmia/Srijem were renowned in the Middle Ages and were sold on a large scale in
Poland, the Teutonic Order’s territories, Bohemia and Moravia. See POSAN, Lészl6. Bortermel-
és és borkereskedelem a kozépkori Magyarorszagon. In POSAN, Lészlé6 - TOZSA-RIGO Attila
(eds.) “Vina bibant hominas, animantia cetera fontes.” Tanulmdnyok a magyar bor torténetébil.
Debrecen : MTA-DE, 2018, pp. 8-16; There are documents proving that there were vineyards in
Somlé Hill, today’s famous Szekszard wine region, as early as the 11th century. See KISS, Ber-
nadett. A somldi sz6lészet és boraszat jelenlétének korai emlékei. In MEZEY, Barna (ed.) Bor és
jogtorténet. Jogtorténeti Ertekezések 39. Budapest : Gondolat, 2011, pp. 44-97.

35 MEZEY, Barna. Bor és torvényhozas a magyar joghistéridban. (Kiilonos tekintettel a borkere-
skedelem szabdlyozdsara). In MEZEY 2011, pp. 98-115; About taverns and the sale of wine there
are interesting court orders of manors, which provide detailed information. See DUCHONOVA,
Diana. Hofeide, Instruktionen und Hofordnungen. In BELI, Gabor et al. (eds.) Institutions of Le-
gal History with Special Regard to Legal Culture and History. Bratislava; Pécs : Publikon, 2011, pp.
361-376; VISKOLCZ, Noémi. Az Esterhazy hercegi csaldd és a borok. In POSAN, Laszl6 - TOZ-
SA-RIGO, Attila (eds.) “Vina bibant hominas, animantia cetera fontes” Tanulmdnyok a magyar
bor torténetébdl. Debrecen : MTA-DE, 2018, pp. 64-75; Transylvania and the Kolozsvar region
(today: Cluj-Napoca, Romania) were a famous wine region before the outbreak of the Filoxera
in 1870. The statutes of the city contained detailed information about the sale of wine, even for-
bidding the import of wine into the city except for general assemblies (as on these occasions the
consumption of wine increased greatly), the behavior of wine consumers, the opening hours of
taverns and gambling in taverns. Gamblers were often punished with public shaming in the town
square. See KOVACS KISS, Gydngy, A jatékos varos. In KOVACS KISS, Gyéngy. Rendtartds és
kultira. Marosvasarhely : Mentor, 2001, pp. 13-24.

36 If alandlord found that his men or his serf did not cultivate the vineyard given to him for three
years, he was entitled to take it back. If the cultivator died and left minor children, the landlord
could take back the vineyard until the children were grown up but part of the income from the
vineyard had to be used for the education and upbringing of the orphans. The productivity of the
vineyard had to be estimated every year until the day of the Purification of Mary (2 February),
and those who did not manage the vineyard well could be banned. See KOLOSVARI - OVARI
1896, Vol. IV, Part [, p. 121.
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Of course, spirits and beer were also known among Hungarians but were con-
sumed to a lesser extent than wine.” Since Hungarian wines, such as those
from Tokaj Mountain, were famous even in Europe in the early modern peri-
od due to export, Hungarians, with the exception of German burghers, drank
more wine than beer, and beer consumption would never surpass the drink-
ing of quality wines in the country.*®

Alcohol was not only a commodity, but at the same time a product of con-
sumption. There were many reasons for the consumption of alcohol, some of
which are still common today like the nepenthe, but it was also used for me-
dicinal purposes.” Last but not least, we should not forget that access to clean
water was not always available in the Middle Ages and early modern times,
especially in cities, and even spring water was regularly mixed with wine.*

Although Hungarian wines are mentioned in numerous literatures, only a few
deal with the quantity of consumption. As far as we can see from available
sources and literature, the Hungarians—like the rest of the European peo-
ples—drank a lot. Men as well as women.*! Even though it was common to

37  Beer was known to Hungarians from the Arpdd era and spirits called “palinka” (aqua ardens,
aqua vitae) since the time of the Angevin dynasty, according to sources. See MARTON, Szabolcs.
A magyar kézépkori szeszesitalok torténete (kumisz, sor, palinka). PhD. dissertation. Szeged, 2007,
http://doktori.bibl.u-szeged.hu/id/eprint/5339/1/2007_marton_szabolcs.pdf [last viewed on 28
June 2021]; BRAUDEL 1985, pp. 241-250.

38  Tokaj wines were also found on the tables of royal, tsarist, papal and noble houses. “Taste it,”
writes Sebatian Mercier in 1788, “..especially the Tokay, if you have the opportunity, because in
my opinion this is the first wine in the whole world and only the rulers of the country have the
right to drink it” Braudel 1985, p. 239; Regarding the export of wine in the early modern period
see TOZSA-RIGO, Attila. A Magyar Kirdlysag északi irdnyu borkereskedelme a 16. szazad mé-
sodik felében In POSAN, Laszlé - TOZSA-RIGO, Attila (eds.) “Vina bibant hominas, animantia
cetera fontes.” Tanulmdnyok a magyar bor torténetébdl. Debrecen : MTA-DE, 2018, pp. 50-63;
See also BOZZAY, Réka. Németalfold és a magyar borok a késé kozépkorban és kora tjkorban.
In POSAN - TOZSA-RIGO 2018, pp. 37-49; We also find evidence of the purchase of quality
wine in the accounting books of the Prince of Transylvania. Gébor Bethlen, for example, had
his own chamber and a well-paid housekeeper to guard Tokay wines. See RADVANSZKY, Béla.
Udvartartds és szamaddskinyvek. Bethlen Gdbor fejedelem udvartartdsa. Budapest : Athenaeum,
1888, pp. 26, 58, 230; In Buda, due to the climate and the good soil for cultivation of grapes, the
burghers produced quality Buda wine that they sold even for export to England, the Netherlands,
Lower-Austria and Vienna. The name Buda meant quality wine. According to the minutes of the
town council, some people who produced wine outside of the city were selling it as quality Buda
wine in the hope of greater income. See GERA Eleonéra. Varosi hétkéznapok a szazadfordulén.
A budai bor dicsérete. In GERA, Eleondra Erzsébet - OROSS, Andras — SIMON, Katalin. Buda
vdros tandcsiilési jegyzGkonyveinek regesztdi 1699-1703. Budapest Torténetének Forrdsai 10. Bu-
dapest : Budapest Févaros Levéltara, 2015, p. 101.

39  Wine was often used as an additive for cooking and mixing medicines. See MADACH, Géaspar
— BALASSI, Péter. Hdzi patika 1713. Budapest : Attraktor, 2019; Hasznos hdzi orvossdgok. 18.
szdzad. Budapest : Attraktor, 2019.

40 BRAUDEL 1985, pp. 232-235.

41  See APOR, Péter. Metamorphosis Transylvaniae. Budapest : Szépirodalmi, 1987, pp. 14-27; RAD-
VANSZKY Béla 1899, pp. 484-485; Daily wine consumption could mean several liters in some
cases. See BENDA, Borbala. Etkezési szokdsok a magyar féuri udvarokban a kora ujkorban.
Szombathely : Archivum Comitatus Castriferrei, 2014, pp. 124, 129-138; Some sources indicate
that Ad4dm Batthy4ny, a famous Hungarian nobleman of the early modern period, was known
for his drunkenness. See BENDA, Borbdla. “Vigan voltunk..” Akikkel Batthydny I. Adam egyiitt
mulatott. In UJVARY, Zsuzsanna (ed.) Batthydny . Addm és kére. Piliscsaba : PPKE, 2013, pp.
191-198; Also, in the diary of Péter Keglevich there are detailed descriptions about drinking.
“September 27, 1654: I was in the castle of Simeg where Gyorgy Lippay, the Archbishop of Esz-
tergom, was also present with 4 other bishops and Addm Batthy4ny with Ferenc Nédasdy. This
was the day of the anointing of Gyorgy Szécheny as bishop. On the 28", we rested and there
was an argument in the church. [...] There was everything in abundance. We drank 38 barrels of
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drink large amounts of alcoholic beverages, habitual drunkenness was repre-
hensible*? and families sought to prevent their children from becoming heavy
drinkers. Politeness in drinking was a requirement, especially among nobles.
Therefore, parents warned their children not to consume a lot of alcohol and
to stay away from card games and gambling, which were associated with
drinking. In some cases, they were even threatened with disinheritance.”
Certain requirements for courteous behavior could also be specified in local
statutory regulations.**

Habitual drunkenness, no matter how disgraceful, was not only subject to
public contempt but was not declared a crime, either in the past or later. Local
statutory regulations mainly regulated crimes that were typically committed
while drunk. The Praxis Criminalis brought innovations to the judicial prac-
tice at the beginning of the 18" century with “excessive and strong drunk-
enness” being listed among mitigating circumstances.* Mattias Bodo added
an explanation to this provision that the drunkenness in these cases should
occur “unintentionally” (atypical drunkenness), but gluttonous and insatia-
ble people cannot invoke having committed their crime drunk as a miti-
gating circumstance.* Drunkenness as a mitigating circumstance was cited

wine and ate almost 500 lambs, etc. July 29, 1658. We were at Count Péter Zrinyi’s on sour water
consumption. There was Count Gyorgy Erdédy the younger with his son, Ferenc Chikulini and
his son, and my son Laczké. We were in a good mood and got very drunk” See DEAK, Farkas.
Keglevich Péter naploja. In Torténelmi Tar, 1867, pp. 247-248; Anna Wesselényi, the widow of
Istvan Csaky, wrote when she traveled from Almas Castle to Szendré Castle in 1633, the food was
brought on carts “with plum schnapps, honey and cherry schnapps, honey beer underneath [...]
the wine was kept in small barrels or bottles and the spirits in bottles covered with reeds.” The
carts were accompanied by armed men during the journey to protect the food from German,
Hungarian, Transylvanian and Ottoman marauders. On safer routes, carts loaded with food were
sent off to prepare meals for when the travelers arrived. Anna Wesselényi liked to eat and regu-
larly drank wine on these occasions, but only quality wines. See DEAK, Farkas. Wesselényi Anna
0zv. Csdky Istvanné életrajza és levelezése. Budapest : Franklin, 1875, pp. 41-42, 47-48; In the
European context, see BRAUDEL 1985, p. 239, 248; MONTANARI, Massimo. Ehség és béség.
A taplalkozas eurdpai kulturtorténete. In LE GOFF, Jacques (ed.) Eurdpa sziiletése. Budapest :
Atlantisz, 1996, pp. 145-153.

42 In the correspondence of Anna Wesselényi there is a section of text that shows that her but-
ler, Szaniszl6 Fridmanszky, fell into disgrace because of his drunkenness. “..if he does not stop
drinking wine while in my service, I do not even want him to serve me...the foolish behavior of
drunkenness begins to take root in him [...] he is seduced by the devil, wine often causes this.”
DEAK 1875, p. 64, 179.

43 An interesting source from the family archives of the Szirmay family was found, which serves as
an example of the threat of disinherison in the case of consumption of alcohol. In his will from
1711, Istvan Szirmay explicitly forbade all his heirs to drink alcohol, even if their main income
was derived from viticulture and wine trade. If one of the heirs drank alcohol, his entire inher-
itance was lost and the next heir in line took his place. MNL (Magyar Nemzeti Levéltar) OL
(Orszagos Levéltar), EA. Szirmay, Fasc. 1, pp. 163-180.

44  'There is a territorial order from 1624 Alsace that prescribed for the young officers of the army
“that when they are invited to the table of a high prince, they must wear a clean uniform, they
must not come to the event half drunk, they must not drink after every mouthful, they must
clean their mustaches and mouths before drinking, they must not lick their fingers, spit in the
plate or sneeze with their noses into the tablecloth and it is forbidden to ‘slurp’ like an animal..”
BRAUDEL 1985, p. 211.

45  “Improvisa ebrietas, per quam ratione privatus est, nec alias inimicitiae, minae, aut aliae fundatae
suspiciones praecesserunt: nec talis homo ebrietati deditus est, nec unquam ob eam punitus, aut
monitus fuit, alleviat aliquantum poenam?” Praxis Criminalis Art. 44. 13.§. De Circumstantiis po-
enam alleviantibus. See SZENTIVANYT, Marton. Corpus juris hungarici, seu Decretum generale,
inclyti regni Hungariae, partiumque eidem annexarum. Budae : Typis Regiae Universitatis, 1779.

46  “Ebrietatem plenam, gravem, immodicam et insimul improvisam, casuque, accidentaliter et
inopinatae, aut inevitabili necessitate, praeter consvetudinem, contractam, inusitatem et non
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as a condition limiting criminal culpability, such as young or old age, anger
or excessive physical pain inflicted by the victim on the perpetrator accom-
panied by reasonable emotional pain.*” If a judge determined unintentional
drunkenness as a mitigating circumstance, he could waive any penalties pro-
vided for in the Code and impose an arbitrary, lighter penalty or even let the
offender go unpunished.

In his work on the judicial practice of the towns Pest and Buda in the 18" cen-
turies, Gyorgy Bonis showed that the courts often imposed a lighter punish-
ment on those who committed their crime drunk because, as he says “drunk-
enness deprived people who were not used to drink regularly from using
their minds properly”* Since drunkenness reduced the measure of criminal
liability as it diminished accountability and severe punishments were usual-
ly imposed on those who committed premeditated crimes, drunkenness in
practice resulted in a less severe punishment. Of course, drunkenness didn’t
gain total impunity, in which, according to Bonis, the early appearance of the
“actio libera in causa” theory can be detected.”

Conclusion

Examples of codification in Europe brought a new era in Hungary as well.
Members of the General Assembly of the Reform Era (1825-1848), and later
the Parliament during dualism, intended to clean up fragmented territorial
criminal law regulations and attempted to raise the level of regulation cen-
trally. The Criminal Law Bill of 1843 and the Criminal Code of 1878, supple-
mented by Act No. 40 of 1879 on trespass (petty offense) introduced uniform
regulations for all offenses: felonies, misdemeanors and petty offenses as well.

Smoking as a petty offense was removed from the regulated offenses in the
first half of the 19™ century as public safety was increased and the number of
accidental fires decreased. Drinking was also not punishable, but in the 1843
supplement to the bill that included petty offenses covered by police disci-
pline, the counterfeiting of wine, spirits and beer was regulated, and distilling
or boiling of these products in copper kettles was expressly prohibited be-
cause of the toxicity of copper. The provisions of the 1843 bill are not repeated
in Act No. 40 of 1879 on trespass, but among offenses against public order
and public indecency, the 74™§ of the law orders the punishment of owners
of taverns kept open beyond opening hours, and the 85 § of the law directs
the punishment of those who have made other persons drunk. Anyone who

frequentem, nec studio ascitam, non solum Deliquentes, ab ordinaria poena excusare, verum
et extraordinariam seu arbitrariam poenam quadantenus, si non in totum tollere” Art. XLV. De
Circumstantiis Reum Excusantibus. Sectio IX. De Octava Circumstantia Ebrietatis. XVII. §. BODO
1751, p. 101; KAJTAR - BELI 1988, p. 46.

47  BELI 2000, p. 176.

48 BONIS Gyorgy. Buda és Pest birésdgi gyakorlata a térok kiiizése utdn 1686-1708. Budapest vdros-
torténeti monogrdfidi 23. Budapest : Akadémiai Kiadd, 1962, p. 176.

49  BONIS 1962, p. 176. By “actio libera in causa,” the criminal dogmatics usually means that the
crime was possibly committed in a condition of diminished accountability (i.e. drunkenness),
but the intent to commit the crime was born before he reached that condition, in the status of full
accountability.
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intoxicates children under the age of 14 commits a qualified case of trespass,
i.e. he is liable to pay the double amount of fine.

Inebriation as a mitigating circumstance limiting or even excluding criminal
culpability reached a milestone in the parliamentary debates of the bill for
the Criminal Code of 1878. A lively dispute flared up in the Upper House of
the Hungarian Parliament over the evaluation of inebriation, which is listed
as a circumstance precluding or limiting criminal culpability. In the 76" § of
the bill, the author, Secretary of State Karoly Csemegi, declared that persons
who are in an unconscious state during the commission of a crime cannot be
punished for their act since unconsciousness excludes intent, which, in ad-
dition to the act, is of immense importance in determining guilt for actions.
Count Janos Cziraky, Master of Treasury, spoke out against such a regulation
as in his opinion, this section of the Code would allow those who deliber-
ately chose drunkenness to commit their crime under the influence in hope
of escaping punishment. Csemegi clarified in his response to this objection
that such a situation would not remain unpunished in the way that if some-
one starts drinking in order to commit a crime and does not forget why he
drinks, he cannot be called unconscious and therefore not punishable. How-
ever, criminal liability and sanctioning should always be based on the state of
mind and the existence of free will to commit a crime. The Members of the
Parliament present accepted Csemegi’s argument and left the text unedited.”
This debate formed the basis for today’s evaluation of atypical inebriation.
It is also important to note that by the time our Criminal Code was accepted
by Parliament, the general approach to regular drinking had changed and
also, several associations had come into being emphasizing the importance of
banning alcohol production and trade, though with only moderate success.™

50 LOW, Tébias. A magyar biintetStorvénykonyv a biintettekrol és vétségekrdl és teljes anyaggyiijtemé-
nye. Vol. I. Budapest : Pesti Konyvnyomda Rt, 1880, pp. 507-509.

51 KARPATI Endre. A magyarorszdgi alkoholizmus elleni kiizdelem muiltjabdl. Budapest : Medicina
Konyvkiado, 1979, pp. 82-116.
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