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Legal Regulation of Market Abuse - European
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Introduction

Abstract:
BABONY, Dean: Legal Regulation of Market Abuse — European and Slovak
Perspective. The article deals with contemporary legal regulation of market
abuse in European and Slovak Perspective. It is divided into two parts. The
first part is focused on European Union approach, namely the Regulation (EU)
No. 596/2014 on market abuse (Market Abuse Regulation), Directive 2014/57/
EU on criminal sanctions for market abuse (Market Abuse Directive). The
second part is focused on Slovak national law — namely Slovak Criminal Code
No. 300/2005 Coll. and Slovak Act No. 91/2016 Coll. on Criminal Liability
of Legal Persons.

Key words:
market abuse, Regulation (EU) No. 596/2014 on market abuse (Market Abuse
Regulation), Directive 2014/57/EU on criminal sanctions for market abuse
(Market Abuse Directive), jurisprudence of the Court of Justice of the European
Union, Slovak Criminal Code No. 300/2005 Coll., Slovak Act No. 91/2016 Coll.
on Criminal Liability of Legal Persons

Practices in market may change over time. Domestic legislators may need to
deal with different practices on different types of markets. Differences in States
may regard as market manipulation may be susceptible to manipulative arbitrage.
Fragmentation may have the potential to undermine the integrity of markets across
the Europe on the whole.! In the European Union the approximation of law was
intended to improve the conditions for the establishment and functioning of the
internal market. Its objective was to prevent the emergence of obstacles to free
trade and competition resulting from divergent development of national laws. The

*  JUDr. Dean Babony, RSc. — PhD student at the Department of Criminal Law, Faculty of Law,
Matej Bel University in Banska Bystrica, Slovak Republic; babonydean@gmail.com; ORCID:
https://orcid.org/0000-0003-3709-5747. The article was elaborated as a part of the research
project VEGA No. 1/0004/20 ‘Implementation of Mutual Recognition of Judicial Decisions in
Criminal Matters into the Legal Order of the Slovak Republic’ [Slovak: Zavedenie vzajomného
uznavania justiénych rozhodnuti v trestnych veciach do pravneho poriadku Slovenskej

republiky].

1 CHIU, L. H.-Y. Regulatory Convergence in EU Securities Regulation. Alphen aan den Rijn :
Kluwer Law International, p. 115.
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diversity of national laws dealing with economic activities resulted in a need for
common rules for all market participants.’

The European Union is the opinion that a genuine internal market for financial
services is crucial for economy and for its growth. An integrated financial market
requires its integrity. On the one hand, the smooth functioning of securities markets
and public confidence in markets are prerequisites for economic growth and wealth.
On the other hand, market abuse harms the integrity of financial markets and public
confidence.?

The European Union has adopted a series of legislative documents regulating
market abuse, which are addressed to the Member States of the European Union. Also
individual Member States have adopted national legislation to regulate it. The article
is focused on European and Slovak approach.

1. European Union: The Market Abuse Regulation (2014) and the Market Abuse
Directive (2014)

Current legislation of the European Union in the field of market abuse is represented
by the Regulation (EU) No. 596/2014 on market abuse* (hereinafter the “Market
Abuse Regulation”) and the Directive 2014/57/EU on criminal sanctions for market
abuse’ (hereinafter the “Market Abuse Directive”).® The European Union completed
a legal framework to protect market integrity. However, given the legislative, market
and technological developments, which have resulted in considerable changes to the
financial landscape, these instruments were needed. There was a need to establish
amore uniform and stronger framework in order to preserve market integrity, to
avoid potential regulatory arbitrage, to ensure accountability in the event of attempted
manipulation, and to provide more legal certainty and less regulatory complexity
for market participants. The Market Abuse Regulation aims at contributing in

2 BOSE, M. The Connection of Internal Market Law and Criminal Law. In MULLER-GRAFF,
P.-Ch. — SELVIG, E. (eds.). Regulation Strategies in the European Economic Area. Berlin :
Berliner Wissenschafts-Verlag, p. 117.

3 KLIMEK, L. Criminal Responsibility for Market Abuse in European Legal Framework. In EU
Law Journal, Vol. 4, No. 2 (2019), p. 15.

4  Regulation (EU) No. 596/2014 of the European Parliament and of the Council of 16
April 2014 on market abuse (market abuse regulation). Official Journal of the European
Union, L 173/1 [2014]. Available online <https://eur-lex.europa.eu/legal-content/EN/
TXT/?uri=celex%3A32014R0596>.

5  Directive 2014/57/EU of the European Parliament and of the Council of 16 April 2014 on
criminal sanctions for market abuse (market abuse directive). Official Journal of the European
Union, L 173/179 [2014]. Available online <https://eur-lex.europa.eu/legal-content/EN/
TXT/?uri=CELEX%3A32014L0057>.

6 MARCO, V. — SEBASTIAN, M. Market Abuse Regulation: Commentary and Annotated
Guide. Second edition. Oxford : Oxford University Press, p. 92; ROTMAN, E. Regulating
Fraud Across Borders: Internationalised Criminal Law Protection of Capital Markets. Oxford
— New York — Dublin : Bloomsbury Publishing, p. 16; SERGAKIS, K. The Law of Capital
Markets in the EU: Disclosure and Enforcement. London : Bloomsbury Publishing, p. 368.


https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32014R0596
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32014R0596
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32014L0057
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a determining manner to the proper functioning of the internal market and is therefore
be based on Article 114 of the Treaty on the Functioning of the European Union’.

To remove the remaining obstacles to trade and the significant distortions of
competition resulting from divergences between national laws and to prevent any
further obstacles to trade and significant distortions of competition from arising, it
was necessary to adopt the Market Abuse Regulation, i.e. the regulation establishing
a more uniform interpretation of the Union market abuse framework, which more
clearly defines rules applicable in all Member States. Shaping market abuse
requirements in the form of a regulation should ensure that those requirements are
directly applicable. This should ensure uniform conditions by preventing diverging
national requirements. The Regulation requires that all persons follow the same rules
in all the Union. According to the principle of subsidiarity, as regulated in Article 5(3)
of the Treaty on European Union?®, action at European Union level should be taken
only when the aims envisaged cannot be achieved sufficiently by Member States alone
and can therefore be better achieved by the European Union.’ As regards the Market
Abuse Directive, it added to the Market Abuse Regulation another measure — criminal
sanctions.

First, as regards scope of application, the Market Abuse Regulation, according to
Article 2, applies to the following:

— financial instruments admitted to trading on a regulated market or for which
a request for admission to trading on a regulated market has been made;

— financial instruments traded on a multilateral trading facility, admitted to
trading on an multilateral trading facility or for which a request for admission
to trading on an multilateral trading facility has been made;

— financial instruments traded on an organised trading facility;

— financial instruments not covered by points above, the price or value of which
depends on or has an effect on the price or value of a financial instrument
referred to in those points, including, but not limited to, credit default swaps
and contracts for difference.

The Market Abuse Regulation also applies to behaviour or transactions, including
bids, relating to the auctioning on an auction platform authorised as a regulated
market of emission allowances or other auctioned products based thereon, including
when auctioned products are not financial instruments, pursuant to the Regulation
(EU) No. 1031/2010 on the timing, administration and other aspects of auctioning of

7  Treaty on the Functioning of the European Union (consolidated version). Official Journal of
the European Union, C 326/1 [2012]. Available online <https://eur-lex.europa.eu/legal-content/
EN/TXT/?uri=celex%3A12012E%2FTXT>.

8 Treaty on European Union (consolidated version). Official Journal of the European
Union, C 326/1 [2012]. Available online <https:/eur-lex.europa.eu/legal-content/EN/
TXT/?uri=celex%3A12012E%2FTXT>.

9  Proposal for a Directive of the European Parliament and of the Council on criminal sanctions for
insider dealing and market manipulation. COM/2011/0654 final - 2011/0297 (COD). Available
online <https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52011PC0654>.


https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A12012E%2FTXT
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A12012E%2FTXT
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A12012E%2FTXT
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A12012E%2FTXT
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greenhouse gas emission allowances.'® Without prejudice to any specific provisions
referring to bids submitted in the context of an auction, any requirements and
prohibitions in this Regulation referring to orders to trade shall apply to such bids.
Market abuse inhibits the full transparency required for trading in modern integrated
financial markets. The Market Abuse Regulation rules apply to a person or a company
committing market abuse while trading financial instruments, whether through trading
platforms or negotiated privately in so called over-the-counter transactions", as long as
it can influence: financial instruments traded on a trading venue; or financial instruments
whose price or value depends or has an effect on the price or value of a financial
instrument traded on a trading venue. The Market Abuse Regulation requires Member
States to ensure that competent authorities have the power to impose administrative
sanctions or to take administrative measures in case of its infringements. The Market
Abuse Regulation rules reinforce the supervisory and investigatory powers of the
regulators appointed by each Member State of the EU to ensure the proper functioning
of their financial markets. For instance, their powers include being able to carry out on-
site inspections and investigations and to request the freezing or sequestration of assets.'?
Second, for the purposes of the Market Abuse Directive insider dealing and
unlawful disclosure of inside information should be deemed to be serious in cases
such as those where the impact on the integrity of the market, the actual or potential
profit derived or loss avoided, the level of damage caused to the market, or the overall
value of the financial instruments traded is high. Other circumstances that might be
taken into account are, for instance, where an offence has been committed within the
framework of a criminal organisation or where the person has committed such an
offence before (recital 11 of the Preamble to the Directive). For the purposes of the
Directive, market manipulation should be deemed to be serious in cases such as those
where the impact on the integrity of the market, the actual or potential profit derived
or loss avoided, the level of damage caused to the market, the level of alteration of the
value of the financial instrument or spot commodity contract, or the amount of funds
originally used is high or where the manipulation is committed by a person employed
or working in the financial sector or in a supervisory or regulatory authority (recital
12 of the Preamble to the Directive). Due to the adverse effects of attempted insider

10 Commission Regulation (EU) No. 1031/2010 of 12 November 2010 on the timing, administration
and other aspects of auctioning of greenhouse gas emission allowances pursuant to Directive
2003/87/EC of the European Parliament and of the Council establishing a scheme for greenhouse
gas emission allowances trading within the Community. Official Journal of the European Union,
L 302/1 [2010]. Available online <https://eur-lex.europa.eu/eli/reg/2010/1031/0j>.

11 The European Market Infrastructure Regulation (also known as “EMIR”), lays down rules
regarding over-the-counter derivative contracts, central counterparties and trade repositories,
in line with the G20 commitments made in Pittsburgh, United States, in September 2009. The
European Market Infrastructure Regulation aims to reduce systemic risk, increase transparency
in the over-the-counter market and preserve financial stability. See: EU rules on over-the-counter
derivatives contracts, central counterparties and trade repositories [online]. Available online
<https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=LEGISSUM:mi0093> [2023-01-17].

12 Preventing market abuse in financial markets [online]. Available online <https://eur-lex.europa.
eu/legal-content/EN/LSU/?uri=celex:32014R0596> [2023-01-17].


https://eur-lex.europa.eu/eli/reg/2010/1031/oj
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=LEGISSUM:mi0093
https://eur-lex.europa.eu/legal-content/EN/LSU/?uri=celex:32014R0596
https://eur-lex.europa.eu/legal-content/EN/LSU/?uri=celex:32014R0596
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dealing and attempted market manipulation on the integrity of the financial markets

and on investor confidence in those markets, those forms of behaviour should also

be punishable as a criminal offence (recital 13 of the Preamble to the Directive). The
Directive should oblige the Member States of the European Union to provide in their
national law for criminal penalties in respect of insider dealing, market manipulation
and unlawful disclosure of inside information to which the Directive applies. The
Directive should not create obligations regarding the application of such penalties or
any other available system of law enforcement, to individual cases (recital 14 of the
Preamble to the Directive). The Directive should also require the Member States of
the European Union to ensure that inciting, aiding and abetting the criminal offences
are also punishable (recital 15 of the Preamble to the Directive).

Under the new rules insider dealing and market manipulation are punishable by

a maximum term of imprisonment of at least 4 years. As regards their interpretation:'®

— Market manipulation consists in manipulating the prices of financial products
artificially. For instance, this can happen when an individual spreads false
information on the supply, the demand or the price of a financial product. For the
purposes of this Directive, market manipulation should be deemed to be serious in
cases such as those where the impact on the integrity of the market, the actual or
potential profit derived or loss avoided, the level of damage caused to the market,
the level of alteration of the value of the financial instrument or spot commodity
contract, or the amount of funds originally used is high or where the manipulation
is committed by a person employed or working in the financial sector or in
a supervisory or regulatory authority.

— Insider dealing is when an individual trades a financial product with access to
‘inside information’. This is confidential information relating to the financial
product traded or the company that issued it on the market. Accessing this type of
information gives him an unfair advantage.

— Unlawful disclosure of inside information is also considered as an offence
punishable by a maximum term of imprisonment of at least 2 years. This happens
when an individual discloses ‘inside information’ to other persons, unless this
disclosure is made in the regular exercise of its profession.

The legislative legal regulation of the European Union was supplemented by the
jurisprudence of the Court of Justice of the European Union, namely:'*

13 Criminal sanctions for market abuse [online]. Available online <https://eur-lex.europa.cu/legal-
content/EN/LSU/?uri=CELEX:32014L0057> [2023-01-17].

14 Older cases were adopted in the period prior the Market Abuse Regulation and of the Market Abuse
Directive. They supplement legislation, which was repealed by contemporary legislation, namely:
the Council Directive 89/592/EEC of 13 November 1989 coordinating regulations on insider
dealing. Official Journal of the European Union, L 334 [1989]. Available online <https://eur-lex.
europa.eu/legal-content/EN/ALL/?uri=CELEX%3A31989L.0592> and the Directive 2003/6/EC
of the European Parliament and of the Council of 28 January 2003 on insider dealing and market
manipulation (market abuse). Official Journal of the European Union, L 96 [2003]. Available online
<https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=celex%3A32003L0006>. See: KLIMEK,
L. Judikatira Sidneho dvora EU vo veciach zneuzivania trhu a sivisiacich trestoprdavaych
otdzok. Bratislava : Wolters Kluwer, 2020, 240 pages.


https://eur-lex.europa.eu/legal-content/EN/LSU/?uri=CELEX:32014L0057
https://eur-lex.europa.eu/legal-content/EN/LSU/?uri=CELEX:32014L0057
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A31989L0592
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A31989L0592
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=celex%3A32003L0006
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— judgment of 3 May 2001 in case C-28/99 — Verdonck and others,

— judgment of 22 November 2005 in case C-384/02 — Knud Grongaard and
Allan Bang,

— judgment of 10 May 2007 in case C-391/04 — Ipourgos Ikonomikon,

— judgment of 23 December 2009 in case C-45/08 — Spector Photo Group and
Chris Van Raemdonck,

— judgment of 7 July 2011 in case C-445/09 — IMC,

— judgment of 22 March 2012 in case C-248/11 — Rares Doralin Nilas and
others,

— judgment of 28 June 2012 in case C-19/11 — Markus Geltl proti Daimler AG,

— judgment of 26 February 2013 in case C-617/10 — Hansov Akerberg Franssoni,

— judgment of 11 March 2015 in case C-216/14 — Jean-Bernard Lafonta,

— judgment of 29 June 2016 in case C-486/14 — Piotr Kossowsky,

— judgment of 16 November 2017 in case C-658/15 — Robeco Hollands Bezit
and others,

— judgment of 20 March 2018 in case C-537/16 — Garlsson Real Estate and
others,

— judgment of 20 March 2018 in joined cases C-596/16 and C-597/16 — Enzo Di
Puma (C-596/16), Antonio Zecca (C-597/16),

— judgment of 20 March 2018 in case C-524/15 — Luca Menc and

— judgment z 28 October 2021 in case C-95/20 — Varcev Finans.

For example, in case C-537/16 — Garisson Real Estate and others the Court of
Justice of the European Union argued that Article 50 of the Charter of Fundamental
Rights of the European Union must be interpreted as precluding national legislation
which permits the possibility of bringing administrative proceedings against a person
in respect of unlawful conduct consisting in market manipulation for which the same
person has already been finally convicted, in so far as that conviction is, given the
harm caused to the company by the offence committed, such as to punish that offence
in an effective, proportionate and dissuasive manner. The ne bis in idem principle
guaranteed by Article 50 of the Charter of Fundamental Rights of the European Union
confers on individuals a right which is directly applicable in the context of a dispute
such as that at issue in the main proceedings.

In joined cases C-596/16 and C-597/16 — Enzo Di Puma and Antonio Zecca the
Court of Justice of the European Union added that Article 14(1) of Directive 2003/6/
EC on insider dealing and market manipulation (repealed by the Market Abuse
Regulation), read in the light of Article 50 of the Charter of Fundamental Rights of
the European Union, must be interpreted as not precluding national legislation in
accordance with which proceedings for an administrative fine of a criminal nature
may not be brought following a final criminal judgment of acquittal ruling that the
acts capable of constituting a violation of the legislation relating to insider dealing,
on the basis of which those proceedings had also been initiated, were not established.

2. Slovak National Law

As far as the national context of the Slovak Republic is concerned, the seriousness
of market abuse is manifested by two criminal offences in Slovak Criminal Code No.
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300/2005 Coll.">, namely “Misuse of Information in Business Relations” (Zneuzivanie
informacii v obchodnom styku) according to Article 265 of the Criminal Code and
“Manipulation of the Market” (Manipuldcia s trhom) according to Article 265a of
the Criminal Code. These criminal offences belong to the group of crimes called
“Criminal Offenses Against Economic Discipline” (Articles 259-269a of the Criminal
Code) — they are systematically classified as “Economic Crimes” (fifth head of the
special part of the Criminal Code).

According to Article § 265(1) of the Criminal Code, which regulates “Misuse
of Information in Business Relations”, the perpetrator unlawfully uses information
previously not publicly available, which he obtained in his employment, profession,
position or in his capacity, and the publication of which significantly affects decision-
making in business relations, and carries out or initiates the execution of a contract
or operation on the organized market of securities or goods, or who unauthorizedly
uses confidential information according to a special regulation or who discloses such
confidential information to an unauthorized person; the sanction is imprisonment from
zero to four years. The second alternative of this criminal offence, according to Article
§ 265(1) of the Criminal Code, is based on the fact that the offender as an employee,
member of a statutory body, partner, entrepreneur or participant in the business of
two or more enterprises or legal entities with the same or similar object of activity in
the intention stated above, concludes or initiates the conclusion of a contract at the
expense of one or more of them; the sanction is the same.

According to Article §265a(1) of the Criminal Code, which regulates
“Manipulation of the Market”, the perpetrator unlawfully (i) provides false or grossly
misleading information about the supply, demand or price of a financial instrument
or a related commodity spot contract, (ii) causes the price of a financial instrument or
a related commodity spot contract to reach or maintain an unnatural or artificial level,
(i) manipulates the calculation of the reference value in the market; The sanction
is imprisonment from zero to four years. The second alternative of this criminal
offense, according to Article § 265a(2) of the Criminal Code, is based on the fact that
the offender, using fraud or machination, carries out a trade, gives an instruction to
carry out a trade or commits another action affecting the price financial instrument or
related commodity spot contract; the sanction is the same.

Legal entities, not only natural persons, are also criminally responsible for the
mentioned criminal offences. The Act No. 91/2016 Coll. on the Criminal Liability

15 Zakon ¢. 300/2005 Z. z. Trestny zakon v zneni neskorSich predpisov. See: IVOR, J. et al.
Trestné pravo hmotné — Osobitna cast, second edition. Bratislava : Wolters Kluwer, 524 pages;
KLATIK, J. etal. Trestné pravo hmotné — Osobitna cast, second edition. Plzen : Ale§ Cenek, 506
pages; MENCEROVA, 1. et al. Trestné pravo hmotné — Osobitnd ¢ast, third edition. Samorin :
Heuréka, 567 pages; SZABOVA, E. et al. Trestné pravo hmotné — Vseobecnd a osobitnd cast.
4. vydanie. Plzef : Ale§ Cengk, 634 pages; BURDA, E. et al. Trestny zdkon: Komentdr —II. diel.
Bratislava : C. H. Beck, 1616 pages; CENTES, J. et al. Trestny zdkon: Velky Komentdr, fifth
edition. Zilina : Eurokodex, 1024 pages; STREMY, T. et al. Trestny zdakon: Komentar — 1. diel.
Bratislava : Wolters Kluwer, 1534 pages.
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of Legal Persons contains'® in Article 3 so-called “list of criminal offences of legal
entities” for which legal entities can be held criminally liable. Both “Misuse of
Information in Business Relations” and “Manipulation of Market” are on this list.

Conclusion

An integrated financial market requires integrity. On the one hand, the smooth
functioning of securities markets and public confidence in markets are prerequisites
for economic growth and wealth. On the other hand, market abuse harms the integrity
of financial markets and public confidence. The European Union has adopted a series
of legislative documents regulating market abuse, which are addressed their Member
States.

Current legislation of the European Union in the field of market abuse is represented
by the Regulation (EU) No. 596/2014 on market abuse (Market Abuse Regulation)
and the Directive 2014/57/EU on criminal sanctions for market abuse (Market Abuse
Directive). To remove the remaining obstacles to trade and the significant distortions
of competition resulting from divergences between national laws and to prevent any
further obstacles to trade and significant distortions of competition from arising, it
was necessary to adopt the Market Abuse Regulation, i.e. the regulation establishing
a more uniform interpretation of the Union market abuse framework, which more
clearly defines rules applicable in all Member States. Shaping market abuse
requirements in the form of a regulation should ensure that those requirements are
directly applicable. This should ensure uniform conditions by preventing diverging
national requirements. As regards the Market Abuse Directive, it added to the
Market Abuse Regulation another measure — criminal sanctions. The legislative legal
regulation of the European Union was supplemented by the jurisprudence of the Court
of Justice of the European Union.

As regards Slovak Republic, the seriousness of market abuse is manifested by
Criminal Code No. 300/2005 Coll., which regulates two relevant criminal offences.
Legal entities, not only natural persons, are also criminally responsible for such
criminal offences — according to the Act No. 91/2016 Coll. on the Criminal Liability
of Legal Persons.
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Summary: Legal Regulation of Market Abuse — European and Slovak Perspective
Current legislation of the European Union in the field of market abuse is represented
by the Regulation (EU) No. 596/2014 on market abuse (Market Abuse Regulation)
and the Directive 2014/57/EU on criminal sanctions for market abuse (Market Abuse
Directive). The legislative legal regulation of the European Union was supplemented by
the jurisprudence of the Court of Justice of the European Union. In the Slovak Republic
market abuse is regulated by Criminal Code No. 300/2005 Coll. Legal entities, not only
natural persons, are also criminally responsible for such criminal offences — according
to the Act No. 91/2016 Coll. on the Criminal Liability of Legal Persons.
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Abstrakt:

DZIMKO, Jakub — KSENZIGHOVA, Aneta — GEMZICKA, Simona:
Osobitosti konkurzu vyhlaseného na majetok banky ako financnej institicie.
Predkladany ¢lanok sa zaobera pravnymi aspektami konkurzu vyhlaseného
na majetok banky ako finan¢nej institicie v podmienkach Slovenskej republiky,
ako aj osobitostami tohto osobitného druhu insolven¢ného konania v porovnani
s ,,klasickym“ konkurzom vyhlasenym podl'a druhej Casti zakona ¢. 7/2005 Z. z.
o konkurze a restrukturalizacii v zneni neskorsich predpisov. Zaroven prispevok
poukazuje aj na vybrané aspekty rieSenia platobnej neschopnosti banky ako
finanénej institcie v pravnych apravach Ceskej republiky, Pol'skej republiky
a Mad’arska.
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banka, konkurz, platobna neschopnost’, krizova situacia na finan¢nom trhu

The Specific Features of Bankruptcy Declared on the Assets
of a Bank as a Financial Institution

Abstract:

DZIMKO, Jakub — KSENZIGHOVA, Aneta — GEMZICKA, Simona: The
Specific Features of Bankruptcy Declared on the Assets of a Bank as a Financial
Institution. The present article deals with the legal aspects of bankruptcy
declared on the assets of a bank as a financial institution in the Slovak Republic,
as well as with the peculiarities of this unique type of insolvency proceedings
in comparison with the ,,classical“ bankruptcy declared under the second part of
ActNo. 7/2005 Coll. on Bankruptcy and Restructuring, as amended. At the same
time, the paper also highlights selected aspects of the insolvency resolution of
a bank as a financial institution in the legislation of the Czech Republic, the
Republic of Poland and Hungary.

Key words:

bank, bankruptcy, insolvency, financial market crisis.
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Uvod

V ramci trhovej ekonomiky je prirodzenym javom, ze urcita cast’ subjektov, ktoré
vykonavaji podnikatel'ski ¢innost, je nutena ukoncit’ svoju podnikatel'ski ¢innost’
v dosledku insolvencie. Ekonomicky netispech méze mat’ r6znu mieru a intenzitu.
V ramci aplikacnej praxe sa platobnd neschopnost méze dotknut’ akejkol'vek
pravnickej osoby vykonavajtcej podnikatel'sku ¢innost’, pricom banky ako pravnické
osoby zriadené v stilade so zdkonom €. 483/2001 Z. z. o bankach v zneni neskorsich
predpisov (d’alej aj ako ,,Zakon o bankach* alebo ,,Z0B*) nevynimajtc.

Kriza je pojem, s ktorym st banky spajané, odo dia kedy vznikli. V istom zmysle
je historia fungovania bankového sektora a bankovej platobnej neschopnosti datovana
od zlyhania prvych talianskych obchodnych bank v 14. storo¢i az po krizu bankového
sektora, ktord zachvatila celu Eurdpy a Spojené sStaty americké v rokoch 2008 az
2012." Krizu bankového sektora tak okusila takmer kazda krajinu sveta, ¢o podnietilo
jednotlivé $taty k uplatiovaniu prevencie a h'adaniu rieSenia bankovych kriz.> Mnohé
bankové krizy upozornili vlady na nevyhnutnost' regulacie bank, ktorej cielom
je chranit’ zdujmy vkladatel'ov, zachovat’ stabilitu financného systému a posilnit
narodné hospodarstvo.® V désledku uvedenych skuto¢nosti mnohé eurdpske krajiny
prijali pravne normy regulujiice postavenie a ¢innost’ bank, ako aj zaviedli pravnu
reguléciu, ktorej cielom je zabezpecit’ stabilné fungovanie bankového sektora, ale
priniesli aj jasné a striktné pravidld, uplatiované v pripade insolvencie banky, ako
aj jej nasledného konkurzu, ktoré napriek bankovému dohl'adu nie je mozné vylucit.
Vzhl'adom na osobitnt povahu bank je nepraktické uplatinovat’ nezmenené vSeobecné
ustanovenia o konkurze vyhlasenom na majetok pravnickych os6b na samotné banky.*

S cielom predchadzat’ systematickym rizikam a s cielom chranit’ vkladatel'ov
a verejné zaujmy st v insolvenénych zékonoch jednotlivych eurdpskych krajin
zakotvené osobitné pravidla na rieSenie platobnej neschopnosti bank ako finanénych
institacii.

Predkladany clanok analyzuje pravnu problematiku insolvencie finan¢nych
institicii s akcentom na platobni neschopnost’ banky so sidlom v Slovenskej
republike podl'a zédkona ¢. 7/2005 Z. z. o konkurze a restrukturalizacii v platnom
zneni (d’alej aj ako ,,Zakon o konkurze a restrukturalizéacii* alebo ,,ZKR*). Zaroveinl
sa zaobera aj pravnymi predpismi, upravujucimi podmienky konkurzu banky
v krajinach vySehradského priestoru, ktoré obsahuji osobitné pravidla tykajice sa

1 ZHANG, J. A. Comparative Analysis of Application of Bank Insolvency. In Arizona Journal
of International and Comparative Law. 2016, ro€. 33, €. 1, s. 301-302. Dostupné na internete:
http://arizonajournal.org/wp-content/uploads/2016/04/25 Zhang 301.pdf.

2 Bizsie pozri: GATTO, J. D. Branches, Subsidiaries and Foreign Bank Insolvency. In Journal
of Comparative Business and Capital Market Law. 1985, s. 173-196. Dostupné na internete:
https://scholarship.law.upenn.edu/cgi/viewcontent.cgi?article=1690&context=jil.

3 Blizsie pozri: MOORE, U. — SUSSMAN, G. The Current Account and Set-Offs between an
Insolvent Bank and Its Customer. In The Yale Law Journal. 1932, ro€. 41, ¢. 8, s. 1109-1133.
Dostupné na internete: https://doi.org/10.2307/791087.

4 NELSON, N. R. Settlement Obligations and Bank Insolvency. In The Business Lawyer. 1990,
vol. 45, s. 1473-1484. Dostupné na internete: https://www.jstor.org/stable/40687075.
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platobnej neschopnosti, ¢i samotného insolvenéného konania banky. Na tomto mieste
je potrebné poznamenat, ze autori ¢lanku nemaju ambiciu poskytnit odpovede
na vsetky otazky suvisiace s touto témou, ale primarne poukédzat' na osobitosti
konkurzu vyhlaseného majetok banky v porovnani s konkurzom vyhlasenym podl'a
druhej casti Zakona o konkurze a reStrukturalizacii na majetok pravnickej osoby
vykonavajicej podnikatel'ska ¢innost’.

Cielom prispevku je poukazat na sucasnll pravnu upravu rieSenia platobnej
neschopnosti finanénych institicii so zameranim na banky so sidlom v Slovenske;j
republike, ako aj zdoraznit’ osobitosti takto vyhlaseného konkurzu v porovnani
s konkurzom vyhlasenym podla druhej ¢asti Zakona o konkurze a restrukturalizacii
na majetok pravnickej osoby vykonavajicej podnikatel'sku ¢innost. Zaroven autori
poukazujui na spolo¢né a rozdielne prvky komparovanych zahrani¢nych pravnych
uprav a ich pripadné $pecifika. Nakol'ko sa predmetny prispevok venuje analyze
pravnej Upravy de lege lata, st pri spracovani vyuzité a aplikované klasické
aristotelovské metody, a to najmi metdda analyzy, d’alej dedukcie, indukcie, syntézy,
ako aj metdda komparacie (s pravnou upravou platnou v Ceskej republike, v Pol'skej
republike a v Mad’arsku). Zaroven je potrebné podotknut’, Ze je vyuzivana aj typicka
metdda logického a gramatického vykladu v spojeni s vyuzitim pravidiel tradi¢nej
formalnej logiky aplikovanej v oblasti prava, v spojitosti so sémantickou analyzou
pravneho textu, nakolko tazisko prispevku tvori sifasnd pravna Uprava platna
v Slovenskej republike.

1. Banka v pravnom poriadku Slovenskej republiky

V sulade so Zakonom o bankach sa za banku povazuje pravnicka osoba so sidlom
na Uzemi Slovenskej republiky zaloZend ako akciova spolo¢nost’, ktora je iverovou
institiiciou podl'a osobitného predpisu a ktorda ma bankové povolenie. Pravnicka
osoba zriadena v pravnej forme ako akciova spolo¢nost’ nie je opravnena vykonavat’
bankovu ¢innost’, pricom pravna uprava odliSna pravnu formu explicitne zakazuje.
Dovodom obmedzujicej upravy je Specifickost’ predmetu ¢innosti, kvoli ktorému
maju banky prisnejSie a oproti inym podnikatel'skym subjektom aj odlisné zakonné
pravidla. 3

Banky zameriavaju svoju ¢innost na zhromazd’ovanie volnych penaznych
prostriedkov, prijimanie vkladov, poskytovanie uverov a sprostredkovanie finanénych
operacii, ale mézu realizovat’ aj iné ¢innosti, pokial’ ich maji uvedené v bankovom
povoleni, napr. investicia do cennych papierov, vydavanie cennych papierov, financny
leasing, zi¢tovanie a platobny styk, hypotekarne obchody a d’alSie ¢innosti na ktoré

5  DAUDRIKH, Y. Pravna Giprava pojmu banka na tizemi Slovenskej republiky, Ceskej republiky
a Ruskej federacie. In Akademické akcenty 2014: zbornik prispevkov z odborného semindra
doktorandov a mladych vedeckych pracovnikov. Bratislava : Paneur6pska vysoka skola, 2015,
s. 576. Dostupné na internete: https://www.paneurouni.com/wp-content/uploads/2017/03/
zbornik-akademicke-akcenty-2014.pdf.
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ziskali bankové povolenie. Bankové povolenie je nevyhnutné na zalozenie banky,
zriadenie pobocky zahrani¢nej banky a na vykonavanie bankovych ¢innosti.®

Cinnost’ bank a pobociek zahraniénych bank podlieha bankovému dohladu, ktory
vykonava Narodna banka Slovenska. Po zisteni nedostatkov v ¢innosti banky alebo
poboc¢ky zahrani¢nej banky moze Narodna banka Slovenska zaviest’ rozne opatrenia
na napravu. Jednym z nich je zavedenie nitenej spravy. Uéelom nutenej spravy je
najméd znemoznenie vykonu funkcii orgdnom banky zodpovednym za zhorSujucu
sa hospodarsku situaciu banky, odstranenie najzavaznejSich nedostatkov v riadeni
¢innosti banky, prijatie ozdravného programu, ak je ekonomické ozdravenie banky
realne, zabezpecenie podmienok na uplatnenie prav vkladatelov vyplyvajicich
zo systému ochrany vkladov podl'a osobitného predpisu a v nevyhnutnom pripade
vedenie banky k vyhlaseniu konkurzu a k likvidacii.”

V pripade, Ze banka sa pocas svojej existencie a vykonavania svojej bankovej
¢innosti dostane do insolvencie, na rieSenie tohto stavu sa bude aplikovat’ Zakon
o konkurze a resStrukturalizacii. Na konkurz vyhladseny na majetok banky sa pouziju
ustanovenia § 1 az 103 ZKR, ak nie je odliSna pravna {iprava stanovena v § 176 az
181 ZKR a § 183 az 193 ZKR, ktoré st $peciadlnymi ustanoveniami a maji prednost’
pred vSeobecnou pravnou tpravou, uvedenou v § 1 az 103 ZKR.

2. Aktivna legitimacia na podanie navrhu na vyhlisenie konkurzu na majetok
banky

Vo vztahu k aktivne legitimovanym subjektom opravnenym podat’ ndvrh
na vyhlasenie konkurzu na majetok banky je potrebné poukazat’ na skuto¢nost’, Ze sa
v takomto pripade nebude aplikovat’ v§eobecna pravna Gprava podla § 11 ZKR.

Aktivnu vecntl legitimaciu na podanie ndvrhu na vyhlasenie konkurzu na majetok
banky ma v stlade s § 176 ZKR v spojeni s § 55 ods. 5 ZoB len prislusny organ
dohl'adu (tzn. Narodna banka Slovenska) alebo ntliteny spravca po predchadzajiicom
suhlase prislu§ného organu dohladu, ak je banka v nutenej sprave. To isté plati
ohladne aktivnej vecnej legitimacie na podanie navrhu na vyhldsenie konkurzu
voci pobockam pravnickych oséb zriadenych na tizemi Slovenska (v pravnej pozicii
dlZznika), ktori maji obdobny predmet podnikania ako slovenské financné institticie
a ich sidlo sa nenachadza na uzemi ¢lenského §tatu Eurdpskej tnie.

Aktivnu vecnu legitimaciu na podanie navrhu na vyhlasenie konkurzu na majetok
banky, v stilade so zdkonom ¢. 371/2014 Z. z. o rieSeni krizovych situdcii na finanénom
trhu v platnom zneni, ma aj Rada pre rieSenie krizovych situacii ako orgéan pre rieSenie
krizovych situacii vybranych institacii (bank a obchodnikov s cennymi papiermi) vo
finan¢nom sektore v Slovenskej republike.

6 HESEKOVA BOJMIROVA, S. Legélna definicia banky v pravnych poriadkoch vybranych
Statov. In Biatec. 2015, ro€. 23, ¢. 2, s. 15. Dostupné na internete: https://www.nbs.sk/_img/
documents/_publik nbs_fsr/biatec/rok2015/02-2015/04 biatec_15 2 hesekova.pdf.

7  CUNDERLIK, . Komparacia ¢eskej a slovenskej pravnej Gipravy nutenej spravy banky. In
Milniky prava v stredoeurdpskom priestore 2013, 1. ¢ast. Bratislava : Univerzita Komenského,
Pravnicka fakulta, 2013, s. 525. Dostupné na internete: https://www.flaw.uniba.sk/fileadmin/
praf/Veda/Konferencie a podujatia/Milniky zborniky/Zbornik Milniky 2013 1 cast.pdf.


https://www.nbs.sk/_img/documents/_publik_nbs_fsr/biatec/rok2015/02-2015/04_biatec_15_2_hesekova.pdf
https://www.nbs.sk/_img/documents/_publik_nbs_fsr/biatec/rok2015/02-2015/04_biatec_15_2_hesekova.pdf
https://www.flaw.uniba.sk/fileadmin/praf/Veda/Konferencie_a_podujatia/Milniky_zborniky/Zbornik_Milniky_2013_1_cast.pdf
https://www.flaw.uniba.sk/fileadmin/praf/Veda/Konferencie_a_podujatia/Milniky_zborniky/Zbornik_Milniky_2013_1_cast.pdf

Stat a pravo 2-3/2023 84

V tejto suvislosti je zaroven potrebné poukazat’ aj na skutocnost’, Ze opravnenie
disponovat’ s podanym navrhom na vyhlasenie konkurzu na majetok banky ma
vyhradne subjekt, ktory je aktivne legitimovany na podanie navrhu na vyhlédsenie
konkurzu. Clenovia $tatutirneho organu banky, ktora je v nutenej sprave, nemdzu
ucinne v mene spolo¢nosti vziat’ spat’ navrh na vyhlasenie konkurzu.®

3. Vyhlasenie konkurzu

V dosledku uplynulych legislativnych zmien (prijatie zakona ¢. 111/2022 Z. z.
o rieSeni hroziaceho upadku v zneni neskorSich predpisov, ako aj v dosledku tzv.
reformy stidnej mapy®) je na konanie o vyhlaseni konkurzu na majetok banky ako
finan¢nej institicie zalozena kauzalna prislusnost’ sidov. Podla § 196a ods. 2 ZKR
plati, Ze v konkurze banky ako finan¢nej institcie st kauzalne prislusné

a) Mestsky sud Kosice pre obvody Krajského sudu v KoSiciach, Krajského stidu

v PreSove

b) Okresny sud Zilina pre obvody Krajského sudu v Banskej Bystrici, Krajského

sudu v Trenéine, Krajského studu v Ziline,

¢) Okresny sud Nitra pre obvody Krajského sudu v Bratislave, Krajského stdu

v Nitre, Krajského sudu v Trnave.

Pre korektné ur¢enie miestnej prisluSnosti je potrebné poukazat’ na skuto¢nost,
ze v sulade s § 196a ods. 3 ZKR v spojeni s § 196a ods. 4 ZKR, miestne prislusny je
sud, v ktorého obvode ma banka svoje sidlo, pricom prislusnost’ siidu sa urcuje podl'a
okolnosti, ktoré tu boli ku dilu, ktory predchadza o Sest’ mesiacov dent podania navrhu
na vyhlasenie konkurzu.

V uzneseni o vyhlaseni konkurzu sid ustanovi aj spravcu konkurznej podstaty.
V tejto stvislosti je potrebné poukézat’ na skutocnost’, ze podla § 4 ods. 4 zdkona €.
8/2005 Z. z. o spravcoch v platnom zneni, ak ide o banku spravca je vyluceny z vykonu
spravcovskej ¢innosti aj vtedy, ak nespiiia poziadavky podla osobitného predpisu
na spravcu pre vykon nitenej spravy (§ 54 ZoB).!® Na spravcu a zastupcu spravcu
banky v nltenej sprave, ak je nim fyzicka osoba, na ¢lenov Statutarneho organu spravcu
a zastupcu spravcu, ak je nim pravnicka osoba, sa uplatiiuje iba primerana aplikacia
poziadaviek na odbornu spdsobilost’, ktoré sa vztahuju na ¢lenstvo v dozornej rade
banky (v zmysle § 7 ods. 14 ZoB teda ,,primerana aplikacia primeranych znalosti
a skusenosti®). V tejto stvislosti mézu vznikat’ praktické problémy!! pri ustanovovani
nateného spravcu (resp. jeho zdstupcu) tykajuce sa postdenia nalezitej odbornej
sposobilosti a primeranosti znalosti a skisenosti, najméd vo vztahu k pozadovanej
odbornej urovni konania pred zavedenim nutenej spravy (kvalifikované poziadavky

8  Uznesenie Ustavného stdu SR zo dita 02.05.2018, sp. zn. I1I. US 185/2018.

9 Sucinnost'ou od 1. jina 2023 nadobudol G¢innost’ zakon ¢. 150/2022 Z. z. o zmene a doplneni
niektorych zakonov v stvislosti s novymi sidlami a obvodmi sidov v zneni neskorSich
predpisov.

10 Nalez Ustavného sadu Slovenskej republiky zo diia 29. 11. 2018, sp. zn. IV. US 467/2018.

11 Blizsie pozri: CUNDERLIK, L. O odbornej spdsobilosti a déveryhodnosti spravcu banky,
zastupcu spravcu banky a pribratého odborného poradcu v pravnej uprave vykonu nutenej
spravy nad bankou. In Justi¢na revue. 2012, ro€. 64, €. 3, s. 354 — 365.



Stat a pravo 2-3/2023 85

na clenov predstavenstva banky), ktora nastavuje referenény ramec odbornosti
pre Statutdrny organ. Nuteny spravca totiz zavedenim nutenej spravy preberd
posobnost’ Statutarneho organu a dozornej rady banky kumulativne.'? RieSenie pre
odstranenie akychkol'vek spornych situdcii pri ustanoveni konkrétneho spravcu bolo
implementované v uplynulej rozsiahlej novele Zakona o konkurze a restrukturalizacii.

Ako uz bolo uvedené v désledku uplynulych vyznamnych legislativnych zmien
bol do pravneho poriadku implementovany institat tzv. Specialneho spravcu. V stlade
s § 20a pism. c¢) zakona ¢. 8/2005 Z. z. o spravcoch v zneni neskorSich predpisov
je konkurzny std povinny ustanovit' za spravcu konkurznej podstaty v konkurze
vyhlasenom na majetok banky ako financ¢nej institiicie vyluéne spravcu zapisaného
v oddiele Specidlnych spravcov zoznamu spravcov vedeného Ministerstvom
spravodlivosti SR.

Uznesenie o vyhldseni konkurzu na majetok banky sa doruCuje a oznamuje
podl'a vSeobecnej pravnej Gpravy ako v pripade ostatnych dlznikov. Podl'a § 22
ZKR sa uznesenie o vyhlaseni konkurzu dorucuje ti€astnikom konkurzného konania,
spravcovi, prislusnému dafiovému organu, colnému riaditel'stvu a d’al§im stdu
znamym organom, ktoré vedu s dlznikom konanie, ktoré sa v dosledku vyhlasenia
konkurzu prerusuje. 13

Osobitny predmet ¢innosti finanénych institacii a subjektov s inym uvedenym
predmetom c¢innosti vSak vyZzaduje, aby rozhodnutie o vyhlaseni konkurzu
bolo oznamené a dorucené aj d’alSim subjektom, najcastejSie orgadnu dohladu.
Oznamovanie ur¢enému subjektu musi ¢asovo predchadzat’ zverejiiovaniu uznesenia
o vyhlaseni konkurzu v Obchodnom vestniku. Vyhlasenie konkurzu na majetok banky
je konkurzny sud povinny bezodkladne oznamit’ Narodnej banke Slovenska, ako aj
Rade pre rieSenie krizovych situdcii a zaslat’ im uznesenie o vyhlaseni konkurzu.
Prislusny konkurzny sud zasiela rozhodnutie o vyhlaseni konkurzu zaroven aj Fondu
na ochranu vkladov.

Vo vsetkych uvedenych pripadoch sid oznami vyhlasenie konkurzu prislusnym
organom eSte pred zverejnenim uznesenia o vyhlaseni konkurzu v Obchodnom
vestniku.

4. Utinky vyhlasenia konkurzu

Vo vseobecnosti ma konkurz ucinky nielen vo vztahu k tipadcovi, ale aj k tretim
osobam. Vyhldsenie konkurzu ma hmotnopravne, ako aj procesnopravne u€inky, ktoré
stanovuje Zakon o konkurze a restrukturalizacii. Hmotnopravne ucinky vyhlasenia
konkurzu zasahuju do prav a povinnosti dlznika a tretich 0os6b a spdsobuji zmenu
¢i zanik prav, ktoré im vyplyvaju zo zmluv alebo z prislusnych pravnych predpisov,
alebo vyvolaju vznik novych prav a povinnosti. Procesnopravne ucinky zasahuju

12 CUNDERLIK, .. Spdsobilost na riadenie finanénej inititicie a rozhodovanie sporov siivisiacich
s finanénopravnymi produktmi. In SZAKACS, A. — HLINKA, T. (eds.): Bratislavské pravnické
Sforum 2020: pravnické profesie ako most medzi svetmi ekonomie a prava. Bratislava : Univerzita
Komenského v Bratislave, 2020, s. 66.
13 DURICA, M. Zdkon o konkurze a restrukturalizdcii. Komentdr. Praha : C. H. Beck, 2021, s.
195.
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do procesnych prav dlznika a d’al§ich ucastnikov konania, ale aj do opravnenia
prislusného §titneho organu pokradovat v konani. Dalsie pravne désledky mozu
vyplyvat’ z procesného predpisu, ktory upravuje prislu§né konanie.'

Hmotnopravne a procesnopravne ucinky vyhlasenia konkurzu ustanovené v § 44
az 56 ZKR sa vztahuju aj na tychto upadcov okrem taxativne ur¢enych vynimiek.

Vyhlasenim konkurzu straca tipadca pravo disponovat’ majetkom, ktory patri
do konkurznej podstaty (§ 44 ZKR), pri¢om tieto dispozic¢né opravnenia prechadzaji
na spravcu. Veritelia nemo6zu postihovat’ majetok, ktory patri do konkurznej podstaty,
vykonom rozhodnutia alebo exekuciou (§ 48 ZKR) a nemo6zu vykonavat ani
zabezpecovacie prava (§ 50 ZKR). Tieto ustanovenia sluZia na to, aby majetok, ktory
podlieha konkurzu, bol pouzity na uspokojenie pohl'adavok veritel'ov upadcu.

Jednym z ucinkov vyhlasenia konkurzu je nemoznost’ vzniku zabezpecovacieho
prava po vyhlaseni konkurzu okrem zalozného prava na budiici majetok, ak bolo
zriadené a zaregistrované v Notarskom registri zaloznych prav, katastri nehnutel'nosti
alebo v osobitnom registri pred vyhlasenim konkurzu a zalozného prava zriadeného
spravcom. Na vytazku zo spenazenia majetku podliehajuceho konkurzu nemoéze
vzniknut’ zabezpecovacie pravo ani ako na budicom majetku.

Jednym z dévodov odporovatel'nosti pravnych ukonov podla Zakona o konkurze
a reStrukturalizacii je zvyhodnenie veritel'a oproti inému veritel'ovi tym, ze dlznik
zabezpecil svoj zavézok az po jeho vzniku. Ak sa zabezpelovacie pravo vztahuje
na petlazné prostriedky, na pohl'addvku z uctu, na $tatne dlhopisy alebo prevoditelné
cenné papiere, pokial’ ide o Gpadcu, ktorym je ucastnik platobného systému, ucastnik
systému vyrovnania alebo prevadzkovatel’ platobného systému, nie je mozné uspesne
uplatnit’ odporovatelnost’ len z toho dovodu, ze zabezpecovacie pravo vzniklo neskor
ako samotny zavizok, ktory sa zabezpecuje uvedenym majetkom upadcu.

V stlade s § 64 ods. 1 pism. b) ZoB dnom vyhlasenia konkurzu zanika banke
bankové povolenie, a teda dilom vyhldsenia konkurzu banka nie je opravnend
vykonavat’ bankovu ¢innost’. Odo dna zaniku bankového povolenia Narodna banka
Slovenska bezodkladne zrusi takejto pravnickej osobe vykon platobnych sluzieb a jeho
zuctovania vykonavaného podla § 2 ods. 13 ZoB. Rovnako tak od tohto dila nemoze
pravnicka osoba prijimat’ vklady a poskytovat uvery a vykonavat d’al§ie Cinnosti
s vynimkou tych, ktoré si nevyhnutné na vyrovnanie jej pohladavok a zavizkov;
platobné sluzby na vyrovnanie existujucich pohl'adavok a zavizkov vykonava takato
pravnicka osoba prostrednictvom uétu zriadeného v inej banke.

5. Veritel’sky vybor v konkurze

Zakon o konkurze a reStrukturalizécii upravuje obligatorne zlozenie veritel'ského
vyboru, ak je vyhlaseny konkurz na majetok banky — ¢lenom veritel'ského vyboru je
ex lege Fond ochrany vkladov zriadeny ako pravnicka osoba podl'a zakona ¢. 118/1996
Z.z. o ochrane vkladov a o zmene a doplneni niektorych zakonov v platnom zneni.
Fond ochrany vkladov tvori inStitucionalnu ¢ast’ zadkonného systému ochrany vkladov

14 DURICA, M. Zdkon o konkurze a restrukturalizdcii. Komentdr. Praha : C. H. Beck, 2021, s.
465.



Stat a pravo 2-3/2023 87

v Slovenskej republike, pricom zabezpecuje vykonavanie ¢innosti, prav a povinnosti
suvisiacich s tymto systémom ochrany vkladov. Fond ochrany vkladov zaroven
sustred’'uje penazné prispevky bank a pobociek zahrani¢nych bank na poskytovanie
nahrad za vklady, ulozené v bankach a v pobockach zahrani¢nych bank a naklada
s nimi v sulade so zdkonom. '’

V pripade, ze bol konkurz vyhldseny na majetok hypotekarnej banky, zdkon
ustanovuje ako obligatorneho ¢lena veritel'ského vyboru aj jej hypotekarneho spravcu.
Ak je tpadcom obchodnik s cennymi papiermi, ¢lenom verite'ského vyboru je
ex lege Garan¢ny fond investicii ako pravnicka osoba zriadena zdkonom €. 566/2001
Z. z. o cennych papieroch a investiénych sluzbach (zdkon o cennych papieroch)
v platnom zneni. Garan¢ny fond investicii je dohliadanym subjektom Narodnej
banky Slovenska, ktory sustred'uje penazné prispevky obchodnikov s cennymi
papiermi a pobociek zahrani¢nych obchodnikov s cennymi papiermi, spravcovskych
spolo¢nosti a pobociek zahrani¢nych spravcovskych spolocnosti na poskytovanie
néhrad za nedostupny klientsky majetok prijatym obchodnikom s cennymi papiermi
alebo zahrani¢nym obchodnikom s cennymi papiermi, spravcovskou spolo¢nost'ou
alebo zahrani¢nou spravcovskou spolo¢nostou na vykonanie investi¢nej sluzby
a naklada s nadobudnutymi pefiaznymi prostriedkami v sulade s tymto zakonom.
Garanc¢ny fond investicii svojim pdsobenim vytvara spolu s Fondom ochrany vkladov
komplexny systém ochrany klienta pri investovani na peiaznom a kapitadlovom
trhu SR.'¢

Zakonné zlozenie veritel'ského vyboru je urené aj v pripade, ak ipadcom je
banka, ktora je emitentom krytych dlhopisov. V takom pripade je ¢lenom veritel'ského
vyboru spravca programu krytych dlhopisov, pricom tohto spravcu menuje Narodna
banka Slovenska postupom podl'a § 77 ZoB.

Ostatni ¢lenovia veritel'ského vyboru sa volia podla prislusnych ustanoveni
Zakona o konkurze a reStrukturalizacii, ktoré sa pouZziji primerane. Pretoze jeden ¢len
vyboru je uréeny zakonom, schddza veritel'ov voli uz len Styroch alebo dvoch ¢lenov,
a to v zavislosti od poctu ¢lenov veritel'ského vyboru. Ani pri tychto subjektoch nie je
vylucené, ze veritel'sky vybor nie je zvoleny, a potom jeho pradvomoc vykonava std.

6. Vyhlasenie konkurzu na majetok banky v Ceskej republike

Insolvenéné konanie je v Ceskej republike, obdobne ako v Slovenskej republike,
upravené v zékone ¢. 182/2006 Sb. o upadku a zpisobech jeho feseni v platnom
zneni (dalej aj ako ,,IZ*). Pravna uprava rieSenia Upadku je upravend v § 367
a nasl. IZ, pricom ak nie je uvedené inak, na rieSenie ipadku banky sa aplikuji aj
vSeobecné ustanovenia ostatnych Casti IZ a ustanovenia ostatnych hlav druhej asti
1Z, s vynimkou ustanoveni upravujucich moratoérium, reorganizaciu a oddlZenie.

15 Blizsie pozri § 12 a nasl. zakona ¢. 118/1996 Z. z. o ochrane vkladov a o zmene a doplneni
niektorych zékonov v platnom zneni.

16 Blizsie pozri § 80 a nasl. Zakona ¢. 566/2001 Z.z. o cennych papieroch a investiénych sluzbach
(zakon o cennych papieroch) v platnom zneni.
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K aplikacii ustanoveni IZ pre postup pri rieSeni ipadku banky dochadza v stlade
s § 6 ods. 2 1Z a contrario, v pripade, Ze je banke odiiata bankova licencia Ceskou
narodnou bankou.

Pravna uprava odiatia bankovej licencie je v Ceskej republike upravena v § 34 —
35 zékona €. 21/1992 Sb. o bankach v platnom zneni, pricom k odnatiu licencie dojde
pri pretrvavajucich zavaznych nedostatkoch v ¢innosti banky, alebo pri upadku banky
Ceské narodna banka licenciu odnime, pri¢om tomuto opatreniu nemusi predchadzat
zavedenie nutenej spravy. Ceska narodni banka je povinna odiiat’ licenciu v pripade,
ze zisti, ze vlastné imanie banky je menSie nez jedna tretina jej zavézkov, s tou
vynimkou, ak nad bankou bola zavedena nutena sprava alebo ide o banku zvlastneho
urcenia.

Upadok banky zaloZenej podl'a Geského pravneho poriadku nastava v stilade s § 3
1Z v pripade jej platobnej neschopnosti, t.j. pokial’ ma banka viac ako dvoch veritel'ov
a sicasne penazné zavazky po dobu dlhsiu nez 30 dni a tieto zavizky nie je schopna
plnit, alebo je predlZend, a teda ma viac veritelov a sthrn jej zavidzkov prevysSuje
hodnotu jej majetku.

Insolvenény navrh podava organ dozoru alebo dohladu, t.j. v pripade banky
Ceska narodna banka, pri¢om v stlade s § 97 IZ ho moZe podat’ rovnako aj dlznik
alebo veritel’.

Pokial’ dojde k zacatiu insolvenéného konania, ma insolvenény sud povinnost’
bezodkladne o tom vyrozumiet organ dohladu, t. j. Ceskd narodnu banku,
a prostrednictvom organu dohl'adu insolven¢ny sud informuje o vydani rozhodnutia
o upadku a vyhlaseni konkurzu na majetok banky organ dozoru alebo dohl'adu v tych
krajinéch, v ktorych dlznik vykondva svoju ¢innost’ na zéklade licencie.

Insolvenény spravca je povinny pravidelne, najmenej vSak raz ro¢ne, uverejiiovat’
vhodnym spdsobom spravu pre veritel'a a verejnost’ o postupe insolvenéného konania.
Sprava musi byt odsthlasend veritel'skym vyborom.

7. Vyhlasenie konkurzu na majetok banky v Pol’skej republike

V pol'skom pravnom poriadku je insolvencné konanie upravené Zakonom
o konkurze z 28. februdra 2003 (dalej ako ,.,Konkurzny zdkon*). Na konkurzné
konanie bank sa v pol'skej pravnej uprave pouziji ustanovenia III. Casti, Hlavy
II. Konkurzného zakona, ktorou sa upravuje konkurzné konanie voci bankam
a druzstevnym sporivym a uverovym institiciam. V zmysle Konkurzného zédkona,
banka je platobne neschopna vtedy, ak podla stivahy zostavenej ku koncu ti¢tovného
obdobia majetok banky nepostacuje na splnenie jej zavazkov.

Subjektmi opravnenymi podat’ navrh na vyhlasenie konkurzu s vyhradne pol'sky
Urad finanéného dohl’adu alebo Bankovy zaruény fond.

Pred vyhlasenim konkurzu na banku sud obligatorne vypocuje k dévodom
vyhlasenia konkurzu a k osobe spravcu konkurznej podstaty, zastupcu pol'ského
Uradu pre finanény dohl'ad, zastupcu Bankového zaruéného fondu, zastupcov banky,
prezidenta a ostatnych ¢lenov posledného predstavenstva banky, ktorej sa navrh tyka.

V rozhodnuti o vyhlaseni konkurzu sud zaroven ustanovi spravcu, ktory zastupuje
banku v konkurznom konani.
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Dnom vyhlasenia konkurzu zanika ex lege Cinnost' riadiacich a dozornych
organov banky, zanikaju taktieZ vSetky prava ¢lenov orgdnov banky na odstupné ako
aj na odmenu za obdobie po vyhlaseni konkurzu. Konkurz banky mé vyrazny vplyv
aj na existenciu jednotlivych typov bankovych zmlav."”

Konkurzny sudca rozhoduje o spdsobe predaja banky spolu s podmienkami
nadobudnutia banky inymi bankami. Proti rozhodnutiu sudcu sa mozno odvolat’.
Konkurzny zakon osobitnym spdsobom upravuje nadobudnutie banky v konkurze
inymi bankami, kde podmienky takéhoto postupu a lehotu na predkladanie pontik urci
konkurzny sudca po konzultacii s pol'skym organom finanéného dohl'adu a bankovym
zaruénym fondom. Rozhodnutie o schvaleni vyberu najvhodnejsej ponuky pre predaji
banky vydava taktiez konkurzny sudca po konzultacii s pol'skym Uradom pre finanény
dohl'ad a Bankovym zaru¢nym fondom.

Pohl'adavky, ktoré sa majuuspokojit’ zkonkurznej podstaty banky, si Konkurznym
zakonom rozdelené do desiatich kategorii a uspokojuju sa v zdkonom stanovenom
poradi.

V Konkurznom zakone sa nachadzaju taktieZ osobitné ustanovenia tykajice sa
konkurzu banky, poskytujucej hypotekarne uvery'® a osobitné ustanovenia upravujl
taktiez konkurz sporitel'ni.

8. Vyhlasenie konkurzu na majetok banky v Mad’arsku

V podmienkach madarskej pravnej upravy je insolvenéné konanie upravené
Zakonom o konkurze a vyrovnani,'® v komparacii so slovenskou, ¢eskou a pol'skou
pravnou upravou vsak osobitné ustanovenia o konkurze banky v mad’arskom Zakone
o konkurze a vyrovnani nenachadzame. Problematiku insolvenéného konania banky
nachadzame v podobe likvidacie banky, a to v osobitnej pravnej Uprave, v Zakone
CCXXXVII z roku 2013 o tverovych institiciach a finanénych podnikoch® (d’alej
ako ,,ZUI*), ktory ako lex specialis vo vztahu k Zakonu o konkurze a vyrovnani
upravuje likvidaciu petlaznych ustavov, bank, uverovych institicii, ale aj podnikov,
ktoré nie st klasifikované ako finan¢né institucie, ale posobia pod rozhodujucim
vplyvom tverovej institlcie.

Rozhodnutie o nariadeni likvidacie banky moze vydat’ vyluéne organ dohladu
(§48 ods. 1 zUI), a to v pripade, ak tejto institcii odnime opravnenie na jej

17 V zmysle § 434 Konkurzného zékona: ,, Ak tieto ucinky nenastali skér v dosledku zacatia
vyrovnacieho konania, diiom vyhlasenia konkurzu zanikaju: 1) zmluvy o bankovom ucte; uroky
z bankovych uctov sa uctuju do dna konkurzu; 2) zmluvy o pézicke a pézicke, ak financné
prostriedky neboli poskytnuté diznikovi (diznikovi) ku dnu vyhlasenia konkurzu; 3) zmluvy
o rucent, bankovej zaruke a akreditive, ak banka do dna vyhlasenia konkurzu nedostala za tieto
Cinnosti proviziu; 4) dohoda o poskytnuti bezpecnostnych schranok a zmluva o skladovani,
vydanie veci a cennych papierov by vsak malo prebehnut v lehote dohodnutej s prevodcom
na uskladnenie.”

18 Blizsie pozri § 442 a7 450a Zakona o konkurze z 28. februara 2003.

19 Zakon ¢. XLIX z roku 1991 o konkurze a vyrovnani. Dostupny na internete: https://net.jogtar.
hu/jogszabaly?docid=99100049.tv.

20 Dostupné na https://net.jogtar.hu/jogszabaly?docid=A1300237.TV.
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¢innost’. Organ dohl'adu nasledne vymenuje likvidatora a ur¢i den zacatia likvidacie
banky. Po doruceni rozhodnutia o nariadeni likvidacie sid nariadi jeho zverejnenie
v Obchodnom vestniku. O navrhu na zacatie likvidacie rozhodne sud do &smich
dni odo diia dorugenia podania (§ 54 ods. 1 ZUI). Odvolanie vo¢i rozhodnutiu sadu
o povoleni likvidacie nema odkladny ucinok.

Pocas likvidacie banky st veritelia povinni prihlasit’ si svoje pohladavky
do Sestdesiatich dni odo dna zverejnenia rozhodnutia o nariadeni likvidacie.
Likvidator pravidelne informuje organ dohl'adu a veritel'ov o stave likvidacie.! ZUI
taktiez upravuje spdsob a poradie uspokojovania pohl'adavok veritelov v zavislosti
od charakteru bankovej institucie.

Zaver

Predkladany ¢lanok stru¢ne poukazuje na problematiku konkurzu vyhlaseného
na majetok finan¢nej institicie s akcentom na konkurz vyhlaseny na majetok banky
v pravnom poriadku Slovenskej republiky a Ceskej republiky. Ako uZ bolo uvedené
aj v ivode, nebolo ambiciou autorov analyzovat cely priebeh konkurzu vyhlaseného
na majetok banky, ale len poukazat’ na osobitosti konkurzu vyhldseného na majetok
banky v porovnani s konkurzom vyhlasenym podl'a druhej ¢asti Zakona o konkurze
a reStrukturalizacii na majetok pravnickej osoby vykondavajucej podnikatel'skt
¢innost’.

Predmetnii pravnu Upravu je mozné povazovat za dostatoéni a komplexnu,
pricom sme neidentifikovali Ziadne problematické cCasti v tejto pravnej Uprave.
Kazda z komparovanych pravnych Gprav obsahuje osobitné ustanovenia o konkurze
banky. Porovnavané pravne Upravy sa vsak okrem definicie platobnej neschopnosti
banky vyrazne liSia charakterom subjektov, opravnenych podat’ navrh na vyhldsenie
opravnenych podat’ navrh na vyhlasenie konkurzu banky obsahuje Ceska pravna
uprava. Slovenska a pol'skd prdvna uprava zuzuji a explicitne upravuju okruh
aktivne vecne legitimovanych subjektov na podanie navrhu na vyhlasenie konkurzu.
Mad’arska pravna uprava vsak tuto kompetenciu zakonom zveruje vyluéne jedinému
subjektu, a to organu dohl'adu.

Specifikom pol'skej pravnej upravy, je aj skutotnost, 7e o sposobe predaja
banky spolu s podmienkami nadobudnutia banky inymi bankami rozhoduje vyluéne
konkurzny sudca. Z hladiska kompardcie sme neidentifikovali zasadné pravne
rozdiely medzi pravnou upravou Slovenskej republiky a Ceskej republiky, ktoré by
novelizaciu Zakona o konkurze a restrukturalizacii.

Zaverom je vSak potrebné poukazat’ na skutocnost’, ze zatial’ na majetok ziadne;j
banky so sidlom v Slovenskej republike nebol vyhlaseny konkurz podla Zakona
o konkurze a reStrukturalizicii. V pravnych podmienkach Slovenskej republiky

21 Podla § 56 ods. 1 ZUI je vyska odmeny likvidatora limitovana a nesmie presiahnut’ 1,25%
z trzieb z predaja majetku banky a stihrnnej sumy prijatych pohl'adavok. V pripade vyrovnania
odmena likvidatora nemodze presiahnut’ 1,25% cistej hodnoty majetku.
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bol vyhlaseny konkurz na majetok nasledujucich bank: AG Banka, a.s. (konkurz
vyhlaseny v roku 2000), Dopravna banka, a.s. (konkurz vyhlaseny v roku 2000),
Slovenska kreditna banka, a.s. (konkurz vyhldseny v roku 2000) a Devin banka
a.s. (konkurz vyhlaseny v roku 2001). Vsetky tieto konkurzy boli vyhladsené pred
ucinnost'ou Zakona o konkurze a restrukturalizacii, a teda su, resp. boli vedené podla
zékona €. 328/1991 Zb. o konkurze a vyrovnani v zneni neskorsich predpisov.

Je vsak potrebné konStatovat, Ze krach aj jednej banky v ramci bankového
systému moze poskodit’ doveru vkladatel'ov v ostatné banky a narusit’ tak stabilitu
celého bankového systému.
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Summary: The Specific Features of Bankruptcy Declared on the Assets of a Bank
as a Financial Institution

In this article, the authors deal with the legal aspects of bankruptcy declared on the
property of a bank as a financial institution in the legal order of the Slovak Republic,
pointing out the peculiarities of bankruptcy announced on the property of a bank in
comparison with bankruptcy declared under the second part of the Act on Bankruptcy
and Restructuring on the property of a legal person carrying out business activity.
The paper also compares the legislation of the Slovak Republic with the legislation
of the Czech Republic, the Republic of Poland and Hungary. In the authors* opinion,
the Slovak Republic‘s ruling can be considered sufficient and comprehensive, and we
have not identified any problematic parts of this legislation. In terms of comparison,
the authors did not identify any fundamental legal differences between the legislation
of the Slovak Republic and the Czech Republic, which could be used as inspiration
for de lege ferenda considerations or as suggestions for amendments to the Act on
Bankruptcy and Restructuring.
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O slobode pohybu a pobytu
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Abstrakt:
TOTHOVA, Marta: O slobode pohybu a pobytu. Text sa zaobera podstatou,
ochranou a moznym obmedzenim prava slobody pohybu a pobytu ako prava,
ktoré v sicasnosti najviac podlicha oklieSteniam. Skuma pravno-filozofické
korene a legislativne vymedzenie problematiky a zdovodnenia potreby
a pripustnosti obmedzenia uvedeného prava.

Klucové slova:
sloboda pohybu a pobytu, legislativne vymedzenie, migracia, obmedzenie
slobody pohybu a pobytu

About Freedom of Movement and Residence

Abstract:
TOTHOVA, Marta: About Freedom of Movement and Residence. The text deals
with the essence, protection and possible limitation of the right to freedom of
movement and residence as the right that is currently most subject to restrictions.
It examines the legal-philosophical roots and legislative definition of the issue
and the justification of the need and admissibility of limiting this right.

Key words:
freedom of movement and residence, legislative definition, migration, restriction
of freedom of movement and residence

Uvod

Geopoliticka situacia a prehlbujuca sa ekonomicka, politicka ale aj moralna
kriza v celosvetovom kontexte vyrazne ovplyviiuji ponimanie a realizaciu dvoch
mimoriadne dolezitych zakladnych slobdd, a to slobody pohybu a pobytu. Obe
tieto slobody patria do systému osobnych prav a slobdod. Teoretické vychodiska
pre reguldciu uvedenych slobdd sa sformovali uz v starovekej filozofii na zaklade
prirodzeného prava. V stcasnosti predstavuju jednu zo zékladnych a neoddeliteI'nych
styroch slobod EU. Prieskumy Eurobarometra poslednych obdobi preukazujt, Ze
sloboda pohybu je v skutognosti najviac cenenym uspechom EU. Mnohé 3tudie
potvrdzuju, Ze prindSa mnoho vyhod, vratane napr. vplyvu na zvySovanie HDP
v europskom priestore.

*  doc. JUDr. Marta Tothova, PhD., Ustav tedrie prava Gustava Radbrucha, Pravnicka fakulta
UPJS v Kosiciach
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Na druhej strane je potrebné poukazat na fakt, Ze teoretické porozumenie
a praktické prevedenie tychto slobdd je jednou z najnaroénejsich a najrelevantnejsich
otdzok sucCasnosti. Bezne totiz — v tedrii aj v praxi — podliehaji vynimkam
a obmedzeniam. V sti¢asnom obdobi prave tieto slobody prechadzaji extrémnymi
skaskami, jednak v dosledku pandémie ochorenia COVID — 19, ruskej invazie
na Ukrajinu a nekone¢nych migracnych kriz, ktoré v sucasnosti uz permanentne
trapia Europu. Aj ked pre sucasné liberalne demokracie je sloboda jednou zo
zakladnych hodnot, ktoré vyjadruje a chrani najma systém zakladnych prav a slobdd,
je zrejmé, ze absolutna sloboda je nepripustna a v zaujme bezpecného a neruseného
spoluzitia a slobody samotnej moze byt sloboda obmedzena. Uvedené sa v sucasnom
obdobi zvlast’ vzt'ahuje aj na slobodu pohybu a pobytu.

1. Filozoficko-historicky ramec slobody pohybu a pobytu

Podobne ako s vacsinou pravno-filozofickych koncepcii, aj s uvahami o slobode
pohybu a pobytu sa mozeme stretnit’ uz v antike. Podobne by sme v antickom
prirodzenopravnom mysleni doké4zali dohl'adat’ aj zdrodky a korene d’alSich 'udskych
prav, avSak s poznamkou, Ze sa vzt'ahovali len na slobodnych ob¢anov. Anticka
filozofia vnimala pravo pohybu ako pravo opustit’ krajinu a tiez ako pravo vratit’ sa
do svojej krajiny. Bolo povazované za neoddelitel'na sucast’ osobnej slobody. Podstatu
sformuloval uz Platéon pod vplyvom Sokrata, ktory tvrdil, Ze kazdému Aténcanovi
treba dovolit’ ist’ kam chce a vziat’ si so sebou svoj majetok. Epiktétos opisal samotni
slobodu ako ,,Jdem, kam chcem. Prichddzam odkial’ chcem®, ¢o sa vnimalo ako
protiklad otroctva.! Ako opak otroctva sa ponimalo aj v Rimskej risi, nakol'’ko otroci
sa nemohli vol'ne pohybovat’.

V novoveku sa téma volného pohybu osob objavuje v dielach, ktoré dnes
vnimame ako zaklady ucenia o prave narodov (resp. medzinarodnom prave). Vo
svojej verejnej prednaske ,,0 americkych Indianoch® predstavil v 16. storo¢i Spaniel
Francisco de Vitoria (1492 — 1546) obranu slobody pohybu, ked’ tvrdil, Ze Spanieli
maju pravo cestovat’ a byvat’ (a presadzovat’ svoje zaujmy) v Novom svete, ked’Ze sa
povazovalo za sucast’ prava narodov (ius gentium), ze I'udia sa mohli vol'ne stykat’
s inymi l'ud'mi, kamkol'vek pri§li. Dalsi argument pre moznost slobodne cestovat
a usadit’ sa nasiel de Vitoria v historicky (,,0d poc¢iatku sveta“) povodnom spolocnom
vlastnictve majetku, resp. pody a toto pravo sa podla neho nestratilo ani po tom,
ked’ doslo k rozdeleniu majetku (vzniku stikromného vlastnictva). Opieral sa pritom
o Justinianove Institutiones, v ktorych, v zmysle prirodzeného prava, tecica voda
a more su spolo¢né pre vSetkych a rovnako su spolo¢né aj rieky a pristavy. Takéto
verejné veci nemdzu byt vlastnené ziadnou jednotlivou entitou. No a jeho tretim
argumentom bol znamy princip legality: vSetko je zakonné, ¢o nie je zakazané alebo

1 McADAM, J. An Intellectual History of Freedom of Movement in International Law : The Right
to Leave as a Personal Liberty. In Melbourne Journal of International Law, vol. 12. .Dostupné
na: https://law.unimelb.edu.au/__data/assets/pdf file/0011/1686926/McAdam.pdf, str. 6
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Skodlivé pre inych. Za predpokladu, ze Spanielske cestovanie do Ameriky nebude pre
jej obyvatel'ov Skodlivé, je aj zakonné.?

Od pociatku sveta bolo teda dovolené, aby sa ktokol'vek vydal a cestoval,
kamkol'vek chcel. Nazory de Vitoria je potrebné vnimat v kontexte doby v ktorej
zil. Nemo6zeme ignorovat’ fakt, Ze mohli (mali) sluzit’ ako ospravedlnenie expanzie
Spanielskeho impéria. Ako vSak uvadza Beatriz Salamanca, prdvo na cestovanie,
ktoré de Vitoria obhajoval malo v sulade so svojim prirodzenopravnym zakladom
sluzit najmi Ucéelu nastolenia mieru a jednoty medzi 'ud'mi. Vyznam diela de
Vitoria spociva nielen v akcentovani prava na slobodu pohybu, slobodu cestovania
v prirodzenopravnom duchu, ale aj v otvoreni nekonciacej diskusie o dévodoch,
na zaklade ktorych by mohla byt obmedzena mobilita jednotlivcov.?

Na historickom pozadi expanzie imperialneho obchodu mézeme vnimat’ aj prinos
Holand’ana Huga Grotia (1583 — 1645), ktorého nazory mali obrovsky vplyv na vyvoj
medzinarodného prava. Zakladné vychodiska pre rozvoj jeho teodrie smerovali tiez
k posilneniu pozicii Holandska v medzinarodnom obchode. Grotius totiz vyslovne
uznal, Ze jeho zamerom bolo deklarovat, ze Holand’ania maju pravo plavit sa
do Vychodnej Indie a zapojit’ sa do obchodu s tamoj$imi l'ud’'mi, na zaklade zasady
prava narodov, ze kazdy narod moéze slobodne cestovat’ k inému narodu. Vo svojom
diele Slobodné more z r. 1609 riesi otazku, ¢i existuje pravo na slobodnu plavbu
po mori. Sam pritom priznava, Ze pri rieSeni tejto otazky je pre neho laska k vlasti
vécsia ako presvedéivost jeho argumentov.* Ochranu vol'ného prechodu cez pevninu
a vody poskytuje podl'a neho prirodzené pravo pre tych, ktori cez ne musia prejst’
z legitimnych dévodov, napr. ak ur¢ity narod bol niiteny opustit’ svoje vlastné izemie
a hl'ada nové, zatial neobsadené izemie (ferra nullius), alebo pri hl'adani moznosti
obchodovat’ so vzdialenymi narodmi, alebo dokonca v snahe na zaklade spravodlivej
vojny ziskat’ spat’, ¢o mu patrilo.®

Pravo na volny prechod Grotius upresnil vo svojom diele O prave vojny
a mieru (De jure belli ac pacis libri tres, 1625), ktoré sa spravidla povazuje za prvé
systematické spracovanie medzinarodného prava. Tvrdil, ze osobam, u ktorych to
spravodlivé okolnosti vyzaduju, by mal byt umozneny volny prechod cez vsetky
krajiny a rieky, alebo ¢asti mora, ktoré patria inému narodu. Z akéhokol'vek dobrého
dévodu by mali mat’ aj pravo docasne sa zdrziavat’ v cudzine.

Grotius v mnohom nadviazal na Vitoriovu tedériu volného pohybu. Obaja
zdoraziovali poziadavku ,,neskodit™ a princip hospitality. Ked’ze v§ak Grotiova verzia
je ,,dekolonizovana*, stal sa v nej vyjadreny princip vol'ného pohybu univerzalnej$im
a silnej$im. Okrem toho Grotius zasiel eSte o krok d’alej, ked’ vymedzil dva zdkladné

2 Tamtiez,s. 7 — 8.

3 SALAMANCA, B. Early Modern Controversies of Mobility within the Spanish Empire:
Francisco de Vitoria and the Peaceful Right to Travel. Dostupné na: https://www.academia.
edu/32531324/Early Modern_Controversies_of Mobility within_the Spanish Empire
Francisco_de Vitoria_and the Peaceful Right to Travel, str. 14 a nasl.

4  BROSTL, A. Frontisterion. Bratislava : Kalligram, 2009. s. 123.

5 McADAM,J.c.d.,s. 8 9.
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pojmy tvoriace obsah uvedeného principu: pravo opustit’ vlastnii krajinu a pravo
zostat’ v cudzej krajine.®

Grotius sa inSpiroval aj Cicerom pri vymedzeni prava jednotlivca opustit’ svoju
krajinu. Zaroven vsak uznal, Ze uvedené pravo nie je absolitne a mdze podliehat
obmedzeniam, ¢i uz vo vzt'ahu k dlznikom, alebo v ¢ase vojny. Toto pravo je doplnené
a posilnené pravom zostat’ v cudzej krajine, ktoré vSak tiez nechape absolutne
a podmienuje ho jednak spravodlivym dévodom na pobyt v cudzej krajine a tiez
poziadavkou reSpektovania prava danej krajiny. V sucasnom obdobi uteceneckych
kriz st nazory Grotiusa (ktory bol tiez uteCencom) na prava ute¢encov, ktori trpia
nezaslizene, stale aktualne. Citoval Cicera, podl'a ktorého je povinnostou kazdého
mat’ sucit s takymi, ktori netrpia biedu pre svoje zlo¢iny, ale z dovodu nest'astia.
Vytvoril teda hranicu medzi tymi, ktori si zasluZzia ochranu a ostatnymi, rozliSovanim
medzi obet’ami a zlo¢incami. Zaroven akceptoval, Ze Statni prislusnici nemoézu odist’
vo velkych skupinach, ked’ze by to mohlo znamenat' zanik samotnej politickej
komunity.’

Samuel von Pufendorf (1632 — 1694) je jednym z prvych ucencov, ktori vnimali
rozdiel medzi pravom na slobodny odchod a pravom na prijatie ako dva protikladné
skutocnosti, ktoré pravo reguluje odlisne. Vo svojom diele Osem knih o prirodzenom
a medzinarodnom prave (1672) potvrdil pravo kazdého na slobodu vystahovat’ sa
podla vlastného uvazenia, pricom podobne ako predchadzajici myslitelia pripustil
obmedzenie tejto slobody. Pravo vstupu do inej krajiny vSak jednoznacne oddeluje
od principu vol'ného pohybu. Kym sloboda opustit’ vlastni krajinu je osobnym pravom
kazdého jednotlivca, udelit’ moznost’ vstupu do inej krajiny je pravom daného $tatu.
V pripade tohto prava totiz dominuje princip suverenity a preto je vysadou kazdého
Statu prijat’ také opatrenia tykajuce sa prijimania cudzincov, ktoré povazuje za vhodné.
Samozrejme, s vynimkou 0sob, ktoré st uteCencami z nevyhnutnosti a ktoré si zaslizia
sucit. Opieral sa pritom o utilitarizmus, ked’ tvrdil, Ze prijimanie cudzincov nie je len
otazkou humanity, ale aj zaujmu jednotlivych §tatov, ked’ cudzinci boli v mnohych
pripadoch prinosom ako pracovna sila a mali podiel na zvySovani bohatstva krajiny.
Pohostinnost’ sa preto musi poskytnit’ najmi vtedy, ked’ sa humanitdrne hladiska
zhoduju so zaujmami $tatov.®

Anglicky pradvnik William Blackstone (1723-80) charakterizoval pravo odist’
z vlasti ako sucast’ vSeobecného prava na osobnu slobodu. Hoci nad’alej obhajoval
doktrinu Common Law o stalej vernosti ku Korune, napriek tomu priznal, ze kazdy
Angli¢an mal absolttne pravo, odvodené od veénych prirodnych zakonov na pohyb
a odchod z riSe z akéhokol'vek dovodu, ktory sa mu zapaci, za predpokladu, ze nema
prikaz zostat’ doma (writ ne exeat regno), zvyéajne vydany proti obZalovanému
v trestnom konani alebo proti osobe, ktord ma dieta v docasnej opatere az
do pravoplatného rozhodnutia o vychove.’

6 CHETAIL, V. Sovereignty and Migration in the Doctrine of the Law of Nations: An Intellectual
History of Hospitality from Vitoria to Vattel. In The European Journal of International Law,
vol. 27 no. 4 EJIL (2016), s. 907-908. Dostupné z: http://www.ejil.org/pdfs/27/4/2697 .pdf
Tamtiez, s. 909

CHETAIL, V. c.d., s. 910 - 912.

McADAM, J. c. d.,s. 12.
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Emerich de Vattel (1714 — 1767) zaujima umiernenu poziciu medzi privrzencami
vol'ného pohybu a zastancami Statnej suverenity. Na jednej strane $vajciarsky autor
podporoval a ramcoval emigraciu a pristahovalectvo skor tradicnym sposobom,
na druhej strane vyvazoval a obmedzoval §tatnu suverenitu v oblasti ochoty prijimania
cudzincov dvoma podstatnymi vyhradami: pokojnym prechodom a nevyhnutnostou.

Vattel sa v zna¢nej miere venoval ,;slobode emigracie®. Vychadzal pritom zo
zasady, ze kazdy clovek ma pravo opustit’ svoju krajinu a usadit’ sa v inej krajine, ak tym
neohrozi blaho svojej krajiny. Sloboda emigracie vsak plati len v mierovych casoch,
kym v stave ohrozenia mozno vo verejnom zaujme vyzadovat’ navrat. Na druhej strane
vSak suverénny $tat méze podmienit’ vstup cudzincov na svoje uzemie akymikol'vek
$pecifickymi podmienkami. Jeho nazory boli ¢asto citované anglo-americkymi sidmi,
aby potvrdili slobodnt1 vol'u $tatov pri odmietnuti prijatia cudzincov.!® Jednym z asto
citovanych rozhodnuti je v tomto smere pripad Nishimura Ekiu proti Spojenym $tatom
(1892). V danej kauze rozhodoval Najvyssi siid o ustavnosti napadnutych ustanoveni
zakona o prist'ahovalectve zroku 1891. V 80-tych rokoch 19. storocia bolo totiz v USA
prijatych viacero zakonov, ktoré obmedzovali pristahovalectvo z Ciny. Napadnuté
ustanovenia zakona z r. 1892 rozsirili obmedzenia aj na niektoré d’alSie kategorie
cudzincov. Podl'a nazoru Najvyssiecho sidu USA bolo rozhodnutie imigracného
uradnika, ktory nepovolil vstup navrhovatel’ky, v rdmci jeho pravomoci, ktoré mu boli
zverené uvedenym zakon, ked’ze patrila k cudzim $tatnym prislusnikom, ktorym bol
obmedzeny vstup na uzemie USA. Rozhodnutie imigra¢ného uradnika nemdze byt
preskiimané ani v konani habeas corpus.!' Uvedené rozhodnutie predstavuje jeden
z dolezitych precedensov, podl'a ktorych bola vytvorena doktrina plnych pravomoci
(plenary powers). V zalezitostiach tykajicich sa vylicenia cudzincov a naturalizacie
boli Kongresu historicky povolené Siroké regulacné pravomoci. Z precedencnych
rozhodnuti Najvyssieho sudu USA vyplyva, Ze cudzinci maju narok na menSiu
ochranu podl’a prvého dodatku k tistave pri snahe o vstup do Spojenych Statov, pretoze
cudzinec nema prirodzené pravo vol'ne vstupit’ do krajiny, ako to bolo potvrdené napr.
aj v rozhodnuti Knauff vs. Shaughnessy (1950).!2

2. Legislativny ramec slobody pohybu a pobytu a jej vymedzenie
2.1 Vymedzenie obsahu slobody pohybu a pobytu

V zmysle vys$Sie uvadzanych ndzorov mozno slobodu pohybu a pobytu, resp.
pravo na mobilitu vnimat’ ako pojem l'udskych prav, ktory sa prejavuje minimalne
v troch rovinach. V prvom rade ako pravo pohybovat’ sa vol'ne vnutri domovského
Statu a volne si v lom zvolit’ miesto pobytu, vratane moznosti kedykol'vek zmenit’
miesto kde sa jednotlivec zdrziava, alebo pracuje. Popri slobode cestovat,, usadit’ sa
a pracovat, zahiia aj poziadavku bezpecnosti pobytu.

10 CHETAIL, V. c.d., s. 916.
11 Blizsie pozri na: https://supreme.justia.com/cases/federal/us/142/651/
12 Blizsie pozri napr.: https://supreme.justia.com/cases/federal/us/338/537/
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V d’alsej rovine je sti¢ast'ou tohto prava pravo slobodne opustit’ jednak domovsky
§tat a vratit’ sa do neho, resp. pravo opustit’ ktorykol'vek $tat, v ktorom sa jednotlivec
opravnene nachadza. V uvedenych dvoch rovinach je sloboda pohybu individualnym
Pudskym pravom, ktoré je nevyhnutné pre slobodny rozvoj jednotlivca.'

NajproblematickejSou rovinou prava na slobodu pohybu je moZnost’ vstupu,
pohybu a pobytu na izemi cudzieho Statu, ktoré je spojené aj s pravom hladat’
a uzivat’ v inych krajinach ochranu pred prenasledovanim. V tomto pripade koliduje
individualna sloboda jednotlivca na pohyb a pobyt s pravom suverénneho Statu
stanovit’ podmienky obmedzenia na vstup cudzich $tatnych prislu$nikov na jeho
uzemie. Napriek vyzvam zastancov l'udskych prav a l'udskopravnych organizacii
na roz$irenie slobody pohybu tak, aby zahfnala aj slobodnu cezhrani¢ni migraciu je
suverenita §tatu v sucasnom svete vnimand ako jednoznacne ,,silnej$i princip ako
individualne pravo slobody pohybu jednotlivca.

V obsahu uvedeného prava musime rozliSovat’ jeho dynamickt zlozku (slobodu
pohybu) a staticku zlozku (sloboda pobytu). Zaroven si treba uvedomit, Ze sloboda
pohybu a pobytu negarantuje len slobodu vo fyzickom zmysle, ale aj v zmysle
priestorovej a ¢iastoéne aj socialnej mobility.'*

2.2 Legislativny ramec

Z legislativnych aktov, ktoré ovplyvnili moderné ponimanie l'udskych prav, je vo
vzt'ahu k slobode pohybu potrebné spomenut’ Magnu Chartu Libertatum, ktora vo
svojej podvodnej verzii zt. 1215 v €l. 42 zahrniovala aj slobodu pohybu, v nasledovnom
zneni: ,,Nech je vobec kazdému dovolené odist’ z nasho kralovstva a vratit’ sa bez
ujmy a bezpe¢ne po zemi a po vode, so zachovanim nasej dovery, ibaze (by to bolo)
po nejaku kratku dobu za Casu vojny z dovodu vSeobecného uzitku kralovstva
s vynimkou uvéznenych a podl'a zdkona kral'ovstva za psanca vyhlasenych a I'udi
z krajiny proti ndm veducej vojnu a kupcom, s ktorymi nech sa stane ako bolo skor
povedané*.!

Zial’ povodna verzia dokumentu bola skoro zrusena a do neskorsich verzii sa uz
klauzula 42 nedostala. Verzia z r. 1297 uz pravo na slobodu pohybu negarantuje.!®

Vyznamné obmedzenie slobody pohybu predstavoval v stredovekej Eurdpe
institit nevolnictva. Za slobodné obyvatel'stvo sa priblizne od 11. storo¢ia bezne
povazovali len obyvatelia miest, avSak najpocetnejSou kategoériou obyvatel'stva boli
poddani na vidieku. ESte menSiu mieru slobody ako poddani mali nevolnici, ktori
nemohli slobodne opustit’ pddu, ktort uzivali. Pre slobodu pohybu a pobytu sa preto
stavajii vyznamnymi opatreniami dokumenty o zruSeni nevol'nictva.!” Vo Svitej risi
rimskej bola sloboda pohybu umoznené zruSenim nevolnictva Jozefom II. v r. 1781.

13 K tomu bliz8ie pozri napr.: https://www.iom.int/sites/g/files/tmzbd1486/files/2018-07/TP8.pdf

14 BARTON, M. a kol. Zdkladni prava. Praha : Leges 2016. s. 361 — 362.

15 BENA, J. Zbierka dokumentov a iiloh zo v§eobecnych dejin $tatu a prava (starovek, stredovek).
Univerzita Mateja Bela : Banska Bystrica, 1996, s. 97.

16 pozri napr. https://fullfact.org/law/magna-carta-article-42/

17 SELTENREICH, R. a kol. Déjiny evropského a kontinentalniho prava. 3. vyd. Praha : Leges,
2010.s. 718.
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V Uhorsku, kvoli odporu §lachty k tomu doslo az cisarskym patentom z r. 1785,
ktorym bola poddanym zarucena sloboda pohybu, volba povolania a boli rozsirené
ich vlastnicke prava.

V europskom kontexte sa pojem slobody pohybu a prava opustit’ domovsky Stat
spaja s Francuzskou revoluciou, pocas ktorej sa chapal ako stcast’ SirSicho prava
na slobodu. A hoci Ziadny zo 17 ¢lankov Deklaracie prav ¢loveka a obc¢ana z roku
1789 vyslovne nestanovil slobodu pohybu alebo pravo opustit’ svoju krajinu (ked’ze
sa vnimalo, Ze si zahrnuté v ,,prave na slobodu®), nasledne francuzska ustava zo
septembra 1791, ktord kreovala konstitu¢n monarchiu, zaruovala ako prirodzené
a obcianske pravo ,,slobodu kazdého odist, zostat' alebo odist’ bez toho, aby bol
zastaveny alebo zatknuty v sulade s postupmi ustanovenymi tstavou*.'s

Zlom v pravnej Uprave priniesla I. svetova vojna, najmé vo vztahu k moznosti
vstupu na uzemie cudzieho Statu. Dovtedy existujuce doCasné opatrenia na obmedzenie
pohybu 0sdb sa zmenili na restriktivau imigraénu politiku.

V ramci Ceskoslovenska sa k slobode pohybu vztahovali ustanovenia § 108
a 110 zékona ¢&. 121/1920 Zb., ktorym sa uvadza Ustavna listina Ceskoslovenskej
republiky. Ustava zakotvila moznost’ obmedzit’ priznané prava iba formou zékona,
pri¢om niektoré aspekty zdkonnych obmedzeni umoznil aj Gistavny zékon ¢. 293/1920
Zb. z. a n. o ochrane osobnej slobody, domovej slobody a listového tajomstva, ktory
prostrednictvom zékona umoznil vypovedanie obyvatel'stva z urcitého tzemia
alebo naopak obmedzil mozZnost opustit’ uréitd oblast. Vzhl'adom na nedostatok
bytov v niektorych mestdch bola obmedzend moznost slobodne sa pristahovat
zakonmi ¢. 181/1919 Zb. z. a n. o obmedzeni stahovacieho prava, ¢. 118/1921 Zb.
z. a n. o obmedzeni stahovacieho prava a ¢. 31/1922 Zb. z. a n., ktorym sa predlzuje
obmedzenie stahovaciecho prava. Vyzadoval sa sthlas obce s pristahovanim
pripadnych zaujemcov o presidlenie. Slobodu stahovania do cudziny upravoval
a obmedzoval zakon ¢. 71/1922 Zb. z. a n. o vystahovalectve."

Dolezitym medznikom a zaroven odpoved’ou na zverstva pachané pocas II.
svetove] vojny bolo vytvorenie Organizacie spojenych narodov v roku 1945.
Dolezitost’ slobody pohybu a jej ochrany uznala OSN prostrednictvom Vseobecnej
deklaracie I'udskych prav (1948) a nasledne aj Medzinarodného paktu o ob¢ianskych
a politickych pravach (1966). VSeobecna deklaracia l'udskych prav vyjadruje uvedenu
slobodu v ¢l. 13, ktory znie:

(1) Kazdy ma pravo na slobodu pohybu a pobytu v rdmci hranic kazdého Statu.

(2) Kazdy ma pravo opustit’ ktorikol'vek krajinu, vratane svojej vlastnej, a vratit

sa do svojej krajiny.
Zaroven ¢l. 14 priznava pravo na azyl.

Medzinarodny pakt o ob¢ianskych a politickych pravach zadlefiuje toto pravo
do ¢l. 12, ktory znie:

1) Kazdy, kto sa pravoplatne nachddza na uzemi urcitého $tatu, ma na tomto

uzemi pravo slobody pohybu a slobody zvolit’ si miesto pobytu.

18 McADAM, J.cd.,s. 12.
19 GABRIS, T. Pravne vyjadrenie hodnét novovytvorenej CSR (1918). In ACTA UNIVERSITATIS
BRUNENSIS IURIDICA, No 337 Brno : Masarykova univerzita 2008. s. 441.
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2) Kazdy méze slobodne opustit’ ktorikol'vek krajinu, aj svoju vlastni

3) Vyssie spomenuté prava nepodliehaji ziadnym obmedzeniam okrem tych, ktoré
ustanovuje zakon, a ktoré su nevyhnutné pre ochranu narodnej bezpecnosti,
verejného poriadku, verejného zdravia alebo moralky alebo prav a slobod
druhych a ktoré st v sulade s ostatnymi pravami uznanymi v tomto pakte.

4) Nikto nesmie byt svojvol'ne pozbaveny prava vstupit’ do vlastnej krajiny.

Zaroven ¢l. 13 paktu priptista moznost’ vyhostenia cudzinca, nachadzajuceho
sa pravoplatne na uzemi §tatu, ktory je zmluvnou stranou paktu, len na zaklade
rozhodnutia, ktoré je v sulade so zdkonom a zaroven mu je priznand moznost’ vzniest’
namietky a podat’ nadvrh na preskimanie svojho vyhostenia kompetentnému organu
verejnej moci, okrem pripadov, ked’ naliehavé dovody narodnej bezpecnosti vyzaduji
iny postup.?’

Ked si porovname oba dokumenty, je zrejmé, ze kym VsSeobecna deklaracia
Tudskych prav koncipuje slobodu pohybu v Sirokom a absolttnom zmysle, Stvrty
odsek ¢l. 12 Medzinarodného paktu o ob¢ianskych a politickych pravach uz pripusta,
ze tieto slobody mozu byt’ vo verejnom zaujme obmedzené z réznych dévodov. Tato
klauzula sa Casto uvadza na odovodnenie Sirokej Skaly obmedzeni pohybu takmer
v kazdej krajine, ktora je zmluvnou stranou paktu.

V eurépskom kontexte je sloboda pohybu a pobytu v ramci Rady Europy
zakotvend v ¢l. 2 Dodatkového protokolu ¢. 4 k Dohovoru o ochrane l'udskych prav
a zékladnych slobdd a tiez v suvisiacich ¢l. 3 (zakaz vyhostit’ obCana) a ¢l. 4, ktory
zakazuje hromadné vyhostenie cudzincov. Dodatkovy protokol €. 4 vSak zavézuje len
42 zo 47 ¢lenskych statov Rady Eurdpy, niektoré Staty ho neratifikovali najma kvoli
obavam zasahovania do ich migracnej politiky. Pravo Eurdpskej tnie je d’alsi systém,
ktory v Eurépe poskytuje garancie ochrany slobody pohybu a pobytu, ktora je jednou
zo Styroch zakladnych slobod eurdpskeho prava. V tomto smere st dolezité najma:
smernica Eurépskeho parlamentu a Rady 2004/38/ES o prave ob&anov Unie a ich
rodinnych prislusnikov vol'ne sa pohybovat’ a zdrziavat’ sa v ramci uzemia ¢lenskych
§tatov, nariadenie Eurdpskeho parlamentu a Rady (ES) ¢. 562/2006, ktorym sa
ustanovuje Kodex shengenskych hranic a réimcové rozhodnutie Rady EU €. 2002/584/
JHA o Eurdpskom zatykaci a postupoch odovzdavania os6b medzi ¢lenskymi $tatmi.!

Kym regulécia prav a slobod demokratického Zapadu kontinudlne nadvédzovala
na historicky zakotvené prirodzenopravne vychodiskd, region strednej a vychodnej
Europy pod vplyvom komunistickej ideoldgie likvidoval osobné slobody a politické
prava svojich ob&anov. V Ceskoslovensku sa tato prax prehibila po prijati Ustavy 9.
maja z r. 1948, na zaklade ktorej boli prijaté d’alSie pravne akty okliestujuce slobodu
obcanov, napr. zakon ¢. 231/1948 Zb. na ochranu 'ndovodemokratickej republiky,
alebo zakon ¢. 247/1948 Zb. o taboroch nutenej prace a d’alSie. Sloboda pohybu
a pobytu bola de facto zruSend zdkonom ¢. 52/1949 Zb. o hldseni obyvatelstva
a povolovani pobytu cudzincom a zdkonom ¢. 53/1949 Zb. o cestovnych pasoch.

20 HODAS, M. Historicky vyvoj ludskych prav a iistavného Statu (a niektoré siicasné vyzvy).
Bratislava : Historia ludskych prav, o. z., 2016. s. 319 — 356.
21 BARTON, M. akol.: c. d., s. 361.
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Problematika vstupu a pobytu cudzincov ete v ramci Ceskoslovenska bola
rieSend v ramci zékona ¢. 498/1990 Zb. o uteencoch. Po pade Zeleznej opony
a vzniku samostatnej Slovenskej republiky sa pravna tGprava v nasich podmienkach
postupne prisposobovala poziadavkam pravneho statu. Vo vztahu k slobode pohybu
a pobytu sa zakladnou normou stali ustanovenia ¢l. 23 Ustavy Slovenskej republiky
€. 460/1992 Z. z., v zneni jeho odsekov 1 a 2:

1) Sloboda pohybu a pobytu sa zarucuje.

2) Kazdy, kto sa opravnene zdrziava na uzemi Slovenskej republiky, mé pravo

toto izemie slobodne opustit’.

Na zaklade tohto ustanovenia je sloboda pohybu zarucena pre vsetky osoby, ktoré
sa zdrziavaju na uzemi Slovenskej republiky bez ohl'adu na ich §tatne obcianstvo,
vratane I'udi bez §tatneho obcianstva, v zmysle slobodne prist’ a odist’ na ktorékol'vek
miesto v ramci Uzemia Statu, s vynimkou miest, ktoré su z hl'adiska osobitného zaujmu
pre verejnost’ Ciastoéne alebo tGplne nepristupné. Sucast’ou absolutnej individualnej
slobody pohybu je aj sloboda opustenia uzemia nasho $tatu, ktord sa tiez vzt'ahuje
na kazdu osobu nachadzajicu sa na jeho uzemi. Pre slovenského Statneho obcana sa
spaja aj so slobodnou moznostou navratu spat’ do vlasti. Je pritom irelevantné, ¢i
tento ob¢an ma trvaly pobyt na uzemi Slovenskej republiky alebo nie. Podobne nie
je podstatna pripadna moznost’ dvojitého obcianstva, nakol’ko rovnako moéze mat
tento obcan aj obéianstvo iného §tatu. To uz ale neplati pre cudzincov a osoby bez
Statnej prislusnosti. Problematika pobytu cudzincov bola po vzniku SR rozdelena
do dvoch samostatnych zakonov — otazku uteCencov riesil zakon ¢. 283/1995 Z.
z., zruSeny a nahradeny zakonom ¢. 480/2002 Z. z. o azyle a o zmene a doplneni
niektorych zakonov. Problematiku vstupu a pobytu cudzincov na uzemie SR riesil
zéakon &. 73/1995 Z. z. o pohybe a pobyte cudzincov. Dal§imi pravnymi predpismi
konkretizujiicimi slobodu pohybu a pobytu st napr. z. ¢. 477/2003 Z. z. o ochrane
Statnej hranice, resp. siivisiace normy sa nachadzaju aj v trestnom zakonniku, zakone
o policajnom zbore a d’alSich.

V pripade, ked’ sa ob¢an Slovenskej republiky, ktory sa zdrzuje na izemi cudzieho
Statu opodstatnene doZzaduje svojho prava na vstup na izemie Slovenskej republiky,
vznika pre prislusné Statne organy povinnost’ vykonat’ vSetky dostupné opatrenia, aby

sa toto pravo ob¢ana mohlo realizovat’.?

3. Migracia

Migracia (pohyb 0s6b z jedného miesta na druhé) je rovnako stard ako I'udska
spolo¢nost’. Suvisiacimi pojmami st imigracia, t. j. prichod cudzincov do Statu,
ktorého nie st obCanmi, a emigrécia, t. j. vystahovanie do in¢ho $tatu.

V dosledku markantného narastu ludskej populacie sa historicky menili jej
podoby a rozsah. V stc¢asnosti je mozné identifikovat’ tri vSeobecné trendy, ktoré
naznacuju, akl bude mat’ v budiicnosti podobu:

— uprednostnovanou  migratnou  politikou  bude  podpora stredne

a vysokokvalifikovanych migrantov,

22 CIC. M. a kol. Komentdr k Ustave Slovenskej republiky. Martin : Matica slovenskd, 1997. s. 136.
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— dlhodobé klimatické a demografické zmeny budu nad’alej dovodom zna¢ného
presunu l'udi, podobne ako ndhle udalosti v podobe prirodnych katastrof, ¢i
politickych konfliktov,

— kultirne rozdiely medzi migrantmi a pdévodnym obyvatel'stvom mozZu
znamenat’ potencionalne konflikty a vzostup nacionalistickych hnuti.?* Bude
preto nevyhnutné pre vladdy Statov najviac zasiahnutych migraciou prijimat
ucinné opatrenia na eliminaciu negativnych dosledkov kultirnej a nabozenskej
intolerancie.

Medzi bohatymi a stabilnymi demokraciami navzajom na druhej strane, mézeme
badat’ a nad’alej ocakavat’ privilégium vol'ného pohybu aj cez hranice. Prikladom
je nepochybne Eurdpska tnia, v rdmci ktorej s ,,dokoran* otvorené hranice pre
ob¢anov EU. Této prax je v znaénom kontraste s prisnou kontrolou pristahovalectva
pre migrantov z tretich krajin pohananych chudobou, ktorych jedinou perspektivou
zostava ilegalny prechod cez hranice. Prosperujici Zapad je v ,,obkl'uceni* a pocty
0s6b snaziacich sa dostat’ doii neustale stipaju. V medzinarodnom spolocenstve sa
preto pozornost’ presiiva na posilnenti regulaciu migracie, pricom prava na volny
pohyb su prisne vymedzené a intenzivne sa kontroluje najmi nelegalny pohyb.
Stcastou tychto opatreni je aj vyvijany tlak na tretie krajiny, aby kontrolovali
neregularny pohyb svojich vlastnych obc¢anov. Pozornost’ sa sustred’uje aj na to, ako
a akymi kanalmi sa migranti dostavaju do cielovej krajiny.

Aké st teda moznosti jednotlivcov v nudzi na ich prijatie do inych krajin,
resp. aké priority by mali Staty uplatiovat’ pri ich selekcii a legitimnej kontrole
pristahovalectva? Nazory sa rdznia, a to aj medzi liberdlnymi teoretikmi. Znacna
¢ast’ z nich obhajuje nézor, Ze Staty by mali prijimat migrantov, ktori to najviac
potrebujii. Vnimaji imigraciu ako pravo na napravu, ktorého sa mézu doméhat’ ti,
ktorym chyba dostatocna ochrana, zdroje alebo prilezitosti v krajine ich narodenia
alebo pobytu na to, aby si sami mohli urovat’ okolnosti svojho Zivota a to az
dovtedy, kym existuje globalna nespravodlivost’ v tom, ze byt obéanom konkrétnej
krajiny urcuje a obmedzuje moZznosti ¢loveka. Z tejto perspektivy by sa potom dalo
optimisticky tvrdit, Ze otvorené hranice by pomohli vytvorit' globalne spravodlivejsi
svet, v ktorom by potom uz nebol dévod obmedzovat’ vol'ny pohyb cez hranice. Ak
vSak maja byt v takomto zmysle otvorené hranice prostriedkom napravy globalnej
nerovnosti, potom sa musi preukazat’, ze by predstavovali efektivnej$i néstroj ako
alternativne politiky medzinarodného prerozdelovania zdrojov, a nie I'udi.

Iné skupina nézorov riesi a podporuje otazku otvorenych hranic, ale iba medzi
demokraciami, ktoré su na priblizne podobnych urovniach ekonomického rozvoja.
Povazuju geograficki mobilitu za primarne pravo, ktorého obmedzenie musi byt
odovodnené. Je zrejmé, Ze tento pristup mozno uplatnit’ len v idedlnom svete, v ktorom
sa politické a ekonomické rozdiely medzi jednotlivymi $tatmi vyrovnali a teda uz
neexistuju faktory, ktoré v sucasnosti spustaju toky uteCencov a migraciu chudoby.
Idealny by bol svet, v ktorom by bola velka vicsina 'udi spokojné s podmienkami vo
svojich krajinach.

23 COHEN, R. Stahovanie ludstva. Bratislava : Ikar, 2020. s. 210.
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Kriticky sa k uvedenym ndzorom stavaju ti, ktori jednozna¢ne obhajuju zakladné
pravo demokratickych Statov kontrolovat’ imigraciu, vyplyvajlce z prava na politické
sebaurcenie. Povazuju ju za nevyhnutnost’ pre udrZanie a ochranu domacich institacii.*

S uvedenymi postojmi sa spaja otazka, ¢i su otvorené hranice lickom na globalnu
nespravodlivost. Nepochybne st idedlom, o ktory sa treba usilovat’, na druhej strane
vSak v neidealnom svete sa kontrole imigracie neda vyhnut, najmi ak by otvorené
hranice ohrozili podmienky socialnej spravodlivosti vo vnutri Statu.

Podl'a R. Baubocka nie je spravne obmedzovat sa pri diskusii o migracii len
na kompromis medzi slobodou jednotlivca a kolektivnym pravom na politické
sebaurcenie a ignorovat’ potencidlne pozitivne U¢inky relativne otvorenych hranic
na politické systémy. Sloboda pohybu je umoznena mierovymi a priatel'skymi vzt'ahmi
medzi $tatmi a zdroven prispieva k upeviiovaniu takychto vztahov. Za primeranych
podmienok mézu nadnarodné vézby, ktoré sa takto vytvaraja prispiet’ k hospodarskemu
rozvoju, demokratickej transformacii a konsolidacii zu¢astnenych krajin. Castou
odpoved’ou na otazku, preco liberdlne demokracie potrebuju kontrolovat’ imigraciu
je potreba chranit’ svoje socialne rezimy a svoje narodné kultury. Kulturne doévody
na obmedzenie pristahovalectva su vsak z liberalneho hl'adiska v§eobecne podozrivé.
Politika vyluCovania imigrantov z kultirnych dévodov je diskriminac¢na a to aj
pre vnutorné kultirne menSiny. Otvorenie hranic pre imigraciu moéze za urcitych
podmienok podporit’ kulturnu liberalizaciu demokracii bez toho, aby sa oslabila ich
schopnost’ udrziavat’ efektivne socialne rezimy.?

4. Obmedzenie slobody pohybu a pobytu

Zakladnym vychodiskom pre zdoévodnenie nevyhnutnosti poskytnut’ Siroky
priestor pre volny pohyb aj pobyt je silnd vézba tejto slobody s individudlnou
autonomiou jednotlivca. Jednotlivei by mali mat’ poskytnutu ¢o najvacsiu slobodu pri
svojich zivotnych rozhodnutiach. Ako vSak uz z vysSie uvedeného vyplyva sloboda
pohybu a pobytu nie je absolutnym pravom a moZze byt obmedzena s cielom chranit’
iné dolezité zaujmy.

Sloboda pohybu a pobytu vnutri Statu je najcastejSie obmedzend na zaklade
legitimnych cielov, akymi s ochrana verejného zdravia, verejného poriadku alebo
bezpecnosti. Niektoré existujuce obmedzenia slobody pohybu st désledkom plnenia
inych dolezitych verejnych alebo socialnych potrieb, ako je potreba chranit’ ekologicky
citlivé oblasti alebo zaistit’ bezpe€nost’ na mori.

Vo vSeobecnosti je obmedzena sloboda pohybu a pobytu oséb, ktoré boli
odsudené za trestné Ciny, ¢i uz z dovodu uvidznenia alebo domaceho vézenia.
V suvislosti s vySetrovanim trestnej ¢innosti sit obmedzenia obsiahnuté aj v inStitite
vézby, vysetrovania na slobode, ale obmedzenia mozno ulozit’ aj osobam, ktoré boli
podmienecne odsudené alebo aj podmienecne prepustené. V spore o starostlivost’

24 BAUBOCK, R. Global Justice, Freedom of Movement and Democratic Citizenship, Cambridge
University Press, 2009. s. 1 —9 Dostupné z: https://www.cambridge.org/core/journals/european-
journal-of-sociology-archives-europeennes-de-sociologie/article/global-justice-freedom-of-
movement-and-democratic-citizenship/6EEEFOE6D9F4034A31C4C92ADCFCA5C4

25 Tamtiez
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o dieta mdze sid obmedzit pohyb maloletého dietata, ¢im obmedzi moznost
rodi¢ov tohto dietata cestovat’ so svojim dietatom. Co sa vobec tyka maloletych
0s0b, je pochopitelne sloboda ich cestovania obmedzenej§ia. Dalsie obmedzenia
moézu zahinat rézne poziadavky — napr. nutnost’ nosit’ preukazy totoznosti (ob¢ianske
preukazy) a preukazat’ ich na poziadanie, registrovat zmeny adresy, vniknutie
na urcity majetok, atd’.

Pravo slobodne opustit’ izemie domovského statu tieZ nie je absolutne. Osobe moze
byt zakazané opustit’ krajinu z viacerych dévodov, podobne ako v pripade pohybu
v ramci §tatu najmi z dévodov vyplyvajicich z trestného prava. Prax jednotlivych
Statov vSak ukazuje existenciu réznych obmedzeni prava urcitych skupin odist’, ¢i
uz z dovodu vojny, vojenskej sluzby, narodnej bezpe€nosti, plnenia zmluvnych
zavéazkov a pod. Tiez §tdt moZe pozadovat’ opustenie krajiny len s platnym pasom
alebo identifikaénym dokladom. Vo vztahu k cudzincom S§tat v podstate neméze
branit’ cudzincovi v opusteni svojho tizemia, jeho odchod v§ak mdze podmienit’ jeho
pritomnost’ou v trestnom konani, odpykanim uloZeného trestu, uhradenim dafiovych
povinnosti ¢i nedoplatkov.?®

Pravo vstupu na lizemie $tatu sa riadi principom suverenity Statu, na zaklade
ktorého §taty nemajii povinnost’ povolit’ vstup cudzincov na svoje Uzemie bez
predoslého schvalenia. Prava na vstup sa mézu domahat’ len Statny prislusnici voci
svojmu domovskému Statu.

V ramci Europskej tnie (v Eurdpskych spolocenstvach) sa spolo¢na migra¢na
politika zacéinala kreovat’ uz od 90-tych rokov minulého storocia. Boli stanovené
hlavné zasady, z ktorych vyplynulo, Ze vniitorné hranice medzi §tatmi EU su pre ich
obcanov vzajomne otvorené, ale kazdy Stat si bude urCovat’ otazku prijatia cudzincov
z tretich $tatov a tieZ to, akym spésobom bude ich vstup podmieniovat’.?’ Jednotlivé
Staty vSak ani v v sucasnosti nedisponujii absolitnou volnostou v otazkach
rozhodovania o vstupe cudzincov na svoje suverénne tzemie. Limity predstavuju ich
vzajomné zmluvné zavizky ale aj zasady a kogentné normy medzinarodného prava,
z ktorych vyplyva najmi pravo na azyl pred prenasledovanim.

Dalsie obmedzenia spravidla suvisia s dizkou pobytu v cudzine. Vo vieobecnosti
totiz je povolené cestovat’ do inych krajin, vic§ina z nich viak obmedzuje dizku
¢asu, pocas ktorého mozu v nich docasni navstevnici zostat. To mdze okrem inych
faktorov zavisiet’ od krajiny pdvodu a ciel'ovej krajiny. V niektorych pripadoch (napr.
utecencov, vystavenych riziku pri navrate do svojej krajiny a azylantov) méze byt
povoleny neobmedzeny pobyt z humanitarnych doévodov, ale vo vicsSine ostatnych
pripadov je pobyt vo vSeobecnosti obmedzeny. Jednou z vyraznych vynimiek je uz
viackrat spominany vol'ny pohyb os6b v Eurdpske;j tnii.

Je mimoriadne doblezité neustale sledovat, ¢i vSetky zakony potencionalne
obmedzujuce slobodu pohybu a pobytu naozaj sleduju legitimne ciele a ¢i zaroven
vytvara primerantl rovnovahu medzi obmedzenim slobody pohybu a inymi pravami

26 KLUCKA, I. Medzindrodné pravo verejné. Vieobecnd a osobitd cast. 3. doplnené
a prepracované vyd., Kogice : Pravnicka fakulta, Univerzita Pavla Jozefa Safarika v Kogiciach,
2017. s. 256.

27 KELLER, J. Evropské rozpory ve svétle migrace. Praha : SLON, 2017. s. 14.
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a zaujmami. Restriktivne opatrenia musia byt v sulade so zasadou proporcionality
— t. j. musia byt’ vhodné na dosiahnutie ich ochrannej funkcie, ¢o najmenej rusivé
spomedzi tych, ktoré smeruju k pozadovanému vysledku a musia byt primerané
zaujmu, ktory sa ma chranit’.

Jednou z najdiskutovanejsich tém sti€asnosti je rozsah a ustavnost’ opatreni, ktoré
suviseli s pandemickou situaciou v désledku COVID-19. V ramci Slovenskej republiky
k obmedzeniu slobody pohybu a pobytu dochadzalo v désledku vyhlasenia nidzového
stavu a tiez v dosledku opatreni organov §tatnej spravy na tiseku verejného zdravia.

Ustava Slovenskej republiky predpokladd moznost’ obmedzenia zakladnych
prav v ¢l. 51 ods. 2 v ¢ase vojny, vojnového stavu, vynimoc¢ného stavu a ntidzového
stavu. Podmienky a rozsah obmedzeni v§ak mozno stanovit’ len Gstavaym zakonom,
ktorym je v podmienkach SR ustavny zdkon ¢. 227/2002 Z. z. o bezpecnosti §tatu
v ¢ase vojny, vojnového stavu, vynimocného stavu a nidzového stavu. Podmienky
vyhlasenia nudzového stavu upravuje ¢l. 5 tohto tistavného zakona, ktory v ods. 3
pism. g) priptista obmedzenie slobody pohybu a pobytu. V stvislosti s pandémiou
bol nudzovy stav vyhlaseny opakovane uznesenim vlady, prvy krat 15. marca 2020.
Sprvoti sa vSak opatrenia v ramci niidzového stavu nevzt'ahovali na obmedzenie
slobody pohybu a pobytu. K najrozsiahlejSiemu zésahu do zékladnych prav a slobdd
doslo uznesenim vlady SR ¢. 207 zo 6. aprila 2020, ktorym bola obmedzena najmé
sloboda pohybu a pobytu zdkazom vychadzania v stanovenom obdobi. Sucasne
bolo zakdzané uplatiiovanie prdva pokojne sa zhromazdovat s vynimkou osob
zijucich v spolo¢nej domacnosti bez asového obmedzenia. Tak rozsiahly zasah
musi podliehat’ prisnemu testu proporcionality, ktory zahfiia preukazanie vhodnosti
obmedzujlcej pravnej normy a vizby medzi ou a uéelom pravnej upravy. Dalsim
krokom je preukazanie kritéria nevyhnutnosti a najmé posudenie, ¢i nebolo mozné
pouzit’ Setrnejsi zasah a napokon uplatnenie hl'adiska proporcionality v uz§om zmysle
slova spoc¢ivajiuce v metodologii zvaZovania v kolizii stojacich ustavnych hodnét.

PodrlalJ. Svéaka praktické skiisenosti s vyhlasovanim nidzového stavu, s prijimanim
opatreni v jeho rezime, ich charakterom a najmai ich trvanim, opodstatiuji zmenu
ustavnej upravy nudzového stavu. Predmetom takejto zmeny by mali byt nielen
prisnejSie podmienky jeho vyhlasovania a trvania, ale aj stanovenie pravidiel
a zodpovednosti za ich neustale skimanie z hl'adiska ich trvania a opodstatnenosti
ich aplikovania.?”

VyraznejSie ako vyhlasenie nidzového stavu do slobody pobytu a pohybu
bezpochyby zasahovali opatrenia organov §tatnej spravy na useku verejného zdravia
podla zakona ¢. 355/2007 Z. z. o ochrane, podpore a rozvoji verejného zdravia
a 0 zmene a doplneni niektorych zakonov. Ustava SR totiz v savislosti so zdravim
vyslovne umoziuje obmedzenie slobody pohybu a pobytu zidkonom, ak je to
nevyhnutné pre ochranu zdravia (¢l. 23 ods. 3).

Podrla § 48 ods. 4 zakona na ochranu verejného zdravia mozu prislusné organy
nariadit’ Siroku skalu opatreni, ktorymi s o. i. aj zdkaz alebo obmedzenie styku

28 HOLLANDER, P. Filosofie prava. Plzen : Ale§ Cengk, 2006. s. 161.
29 SVAK, J. Ustavnost mimoriadnych zikonov pre boj s Covid-19. online 2021. Dostupné na:
https://www.pravniprostor.cz/clanky/ustavni-pravo/ustavnost-mimoriadnych-zakonov-covid 19
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Casti obyvatel'stva s ostatnym obyvatel'stvom pri hromadnom vyskyte zavazného
ochorenia, zakaz alebo obmedzenie hromadnych podujati, zdkaz alebo obmedzenie
prevadzky zariadeni, v ktorych dochddza k zhromazdovaniu osdb, nutena izolacia
0s6b chorych na prenosné ochorenie, ktoré odmietajii nariadené opatrenie, ¢o znamena
fakticky vazny zasah do niektorych zakladnych prav a slobdd. Ide o. i. aj o pravo
pohybu a pobytu zdkazom alebo obmedzenim styku Casti obyvatel'stva s ostatnym
obyvatel'stvom.

Z ustavnej poziadavky dbat’ na podstatu a zmysel zakladnych prav a slobod pri
ich obmedzeni a toto obmedzenie pouzit’ len na ustanoveny ciel’ vyplyva povinnost’
zakonodarcu zachovat’ princip proporcionality medzi u¢elom, ktory sleduje zavedenim
obmedzenia a pravnou upravou ur¢itého pravneho institutu a charakterom a intenzitou
tohto institutu. Posudzovanie raciondlnej vdzby medzi zdkonodarcom sledovanym
ucelom a zvolenym normativnym prostriedkom je prvym kritériom, podla ktorého sa
posudzuje zachovanie principu proporcionality. Prekro¢enie principu proporcionality
zaklada nielen poruSenie ¢l. 13 ods. 4 Ustavy SR, ale zasahuje aj do materialne
chapaného pravneho $tatu podla &l. 1 ods. 1 Ustavy SR.3

Zaver

Aky druh prava je sloboda pohybu a pobytu v neidedlnom svete a ako sa lisi
od narokov imigrantov na prijatie? Na prvy pohlad by sme si mohli mysliet, Ze
rozdiel je v tom, Ze sloboda pohybu je plne dosiahnutel'na len tam, kde uz neexistuji
hranice, zatial’ ¢o z ndrokov na prijatie vyplyva existencia hranice. To v§ak nespravne
chapeme povahu hranic. Primarnou funkciou politickej hranice je vymedzit jurisdikciu
politickej autority ale tieZ vymedzit’ miesto kontroly nad tokom tovaru alebo l'udi..

Hoci sloboda pohybu nepredpoklada absenciu hranic, je to v podstate negativna
sloboda, ktora ukladd politickym organom povinnost nezasahovat do prav
jednotlivcov, ktori uplatiuji svoje pravo na vol'ny pohyb.

Zijeme vo svete, kde nachiddzame rozne stanovené regionalne podmienky pre
slobodu pohybu, ako aj uplatiiovanie narokov na vstup, vznesené osobami mimo
tychto regionov. Hoci migracie, ku ktorym dochadza, s regulované samostatnymi
pravnymi rezimami, tieto rezimy sa do urcitej miery prekryvaju a navzajom sa
ovplyvituju. Osoby, ktoré majii pravo na vol'ny pohyb cez medzinarodnu hranicu,
musia stale ¢elit’ ur¢itym kontroldm na mieste vstupu. Naopak, ti, ktori podliechaju
vSeobecnej imigracnej kontrole, majl tieZ pravo na volny pohyb avsak len vo vztahu
ku krajine, z ktorej odchadzaji.

Vo svete otvorenych hranic v tomto zmysle spoc¢iva sloboda opustit’ tizemie urcitej
krajiny len z absencie prava verejnej moci branit’ 'ud'om odist. Vo svete, kde Staty
vo vSeobecnosti kontroluju pristahovalectvo, vSak maji (mali by mat’) vlady krajin
povodu nielen pozitivnu povinnost’ umoznit’ svojim obcanom odist, ale aj povinnost’
vyjednavania podmienok ich prijatia v cielovych krajinach. Z toho vyplyva tloha
pre liberalne §taty hladat’ co najefektivnejsie bilateralne alebo multilateralne dohody
o vol'nom pohybe.

30 Tamtiez
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Summary: About Freedom of Movement and Residence

The paper deals with the freedom of movement and residence, which is currently
embodied not only in the Universal Declaration of Human Rights, but is part of the
relevant catalogs of human rights at the international and national level and is also one
of the four fundamental freedoms of the European Union.

As in the case of other important legal-theoretical concepts, we can also encounter the roots
of ideas of freedom of movement and residence already in antiquity. It was significantly
elaborated later by such thinkers as F. Vitoria, H. Grotius, S. Pufendorf, E. Vattel and others.
Although its legislative definition will lead us back to the Magna Carta, a significant
breakthrough was only represented by the human rights documents adopted after the
Second World War. In the conditions of the Slovak Republic, it fully developed only
after the fall of the totalitarian regime after 1989.

In accordance with its natural law origin, it is one of the basic elements of personal
freedom. Regarding its content, we can perceive up to three levels of this right - the
right to move freely within the national space, the right to leave the country and the
right to enter, move and stay in the territory of a foreign state. While in the first two
levels, freedom of movement and residence is perceived as an individual human right,
the possibility of entry, movement and residence in the territory of a foreign state
conflicts with the right of a sovereign state to set conditions and restrictions on the
entry of foreign nationals into its territory. It is currently manifested in the practice of
individual states, and on this level, we can observe an ever-increasing split between
legal and philosophical principles on the one hand and state practice on the other.

In the next part, the text analyzes the issue of migration and finally addresses the
issues of restrictions on freedom of movement and residence, especially in the light of
increasing migration and the COVID-19 pandemic.
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Abstract:

URBANSKA-LUKASZEWICZ, Anna: The Legal Situation of Minor Parents in
Determining the Parentage of their Child and Placing it for Adoption. The issue
of parentage of minors is one of the contemporary legal challenges. Minor parents
have limited legal capacity and remain until the age of majority under the parental
authority of their parents, and do not have parental authority over their child. For
this reason, it is important to determine whether they can submit declarations
necessary for the recognition of paternity, participate in court proceedings related
to the determination of their child‘s parentage, as well as consent to the placement
of a child for adoption. The legal situation of minor parents in Polish legal system
includes several aspects, such as determining the parentage of the child (by judicial
as well as extrajudicial means), placing the child for adoption, parental authority and
ongoing custody of the child. This article will further elaborate on the issues related
to establishing the child’s parentage as well as placing the child for adoption.

Key words:

parental authority, parenthood, adoption, minor parents, Polish Family Code

Introduction

The issue of parenthood of minors is one of today’s legal challenges. It
has ahigh public profile in many countries,! as evidenced by the significant
number of minor parents and by media interest in their functioning.? Adolescents
around the world are beginning sexual initiation sooner.’ Premature sexual

*  Dr Anna Urbanska-Lukaszewicz, Institute of Law Studies, Polish Academy of Science

1 BIDZAN, M. Nastoletnie rodzicielstwo. Perspektywa psychologiczna [Teenage parenthood:
Psychological perspective], ], Gdansk: Harmonia Universalis, 2013, p. 18.

2 OLZEN D. In D. Schwab (ed.), Miinchener Kommentar zum Biirgerlichen Gesetzbuch,
Miinchen: C.H. Beck 2017, p. 892—-893.

3 ANDRZEJEWSKI, M., Podstawy prawne ochrony macierzynstwa w Polsce. Status prawny
maltoletnich i nieletnich matek [Legal grounds for maternity protection in Poland: The legal status
of minors and underage mothers]. In A. Sikora (ed.) Sytuacja prawna, spoteczna i wychowawcza
nieletnich cigzarnych i nieletnich matek przebywajgcych w placéwkach resocjalizacyjnych.
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on the implementation of the project “I want to be with you MOM!”], Warsaw 2013, p. 83—-84.
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intercourse can in turn lead to unplanned and unwanted pregnancies.*

In Poland, the youngest mothers are girls at the age of 12,° and worldwide there
have been cases of births by even younger mothers.® There are many more girls who
gave birth at the age of 13 or 14: about 50-60 per year. The Polish Demographic
Yearbook for 2020 shows that there were 168 children born to girls who were under
15, while 16-year-olds gave birth to 482 children and 17-year-olds delivered 1,054
children. In some cases, a minor mother gave birth to more than one child. On the
other hand, 1106 boys under the age of 19 became fathers.” However, these data
do not show a complete picture of the scale of underage fatherhood, as the statistics
also include fathers who are already of age. It is also unclear whether the information
found in the Yearbook includes men who have acknowledged paternity or whose
court paternity establishment case was legally concluded, or whether the data is based
solely on the claims of mothers.

1. Parental authority

Minor parents have limited legal capacity and themselves remain under the
parental authority of their parents until they reach the age of majority (Article 92
of the Family and Guardianship Code,® hereinafter referred to as the Family Code).
They do not have parental authority over their child (Article 94 § 1 of the Family and
Guardianship Code).

A minor girl who has reached the age of 16 and is pregnant or has given birth
to a child may be allowed by the guardianship court to marry for important reasons,
when the circumstances are such that the marriage will be compatible with the good
of the family that has been established (Article 10 § 1 of the Civil Code).” Marriage
is an avenue for a woman to come of age sooner and thus gain parental authority.
This measure is rightly criticised, as it is one way to obtain parental authority earlier
than at the age of eighteen. It should be noted that the mere fact of marriage does not
determine a person’s maturity or experience in life. Nor does it guarantee the proper

4  KEMPINSKA, U., Malzeristwa mlodocianych. Przyczyny i konsekwencje [Juvenile marriages:
causes and consequences], Wioctawek: Wyzsza Szkota Humanistyczno-Ekonomiczna; Lega
Oficyna Wydawnicza Wioctawskiego Towarzystwa Naukowego, 2005, p. 52.

5 SZUKALSKI, P., Urodzenia nastolatek [ Teenage births]. Demografia i Gerontologia — Biuletyn
Informacyjny 2016, no 6, p. 3.

6 BIDZAN, M. Nastoletnie rodzicielstwo. Perspektywa psychologiczna [Teenage parenthood:
Psychological perspective], ], Gdansk: Harmonia Universalis, 2013, p. 28-30.

7 Rocznik demograficzny 2020 [Demographic Yearbook 2020], https://dane.gov.pl/pl/
dataset/718,rocznik-demograficzny-2020/resource/35527/table, p. 261, 271.

8  Family and Guardianship Code of February 25, 1964, Official Gazette of August 10, 2020, year
2020, item 1359, consolidated text.

9 URBANSKA-LUKASZEWICZ, A., Sytuacja prawna maloletnich rodzicow w zakresie
mozliwosci sprawowania wtadzy rodzicielskiej [Legal situation of minor parents in terms of the
possibility of exercising parental authority], Studia Prawnicze KUL 2021, no 3 (87), p. 181-187.
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exercise of this authority. The attainment of majority will occur regardless of who will
be the minor’s spouse.'® A minor father is not entitled to such authority.

It is proposed that the Family and Guardianship Code be supplemented with
a provision authorising the guardianship court to grant parental authority to minor
parents if they have reached the age of 16 and the evidence gathered, including
psychological, social and medical assessments, speaks in favour of their being
sufficiently mature to exercise parental authority.'!

On the other hand, the minor parents may participate in the day-to-day custody
and upbringing of the child, unless the guardianship court decides otherwise for the
sake of the child’s welfare (Article 96 § 2 of the Family Code). Day-to-day custody
mainly includes meeting the child’s daily needs related to nursing, feeding and playing
with the newborn.'? This legal solution should be evaluated favourably, as it allows

10 ANDRZEJEWSKI, M., Podstawy prawne ochrony macierzynstwa w Polsce. Status prawny
matoletnich i nieletnich matek [Legal grounds for maternity protection in Poland: The legal
status of minors and underage mothers]. In A. Sikora (ed.) Sytuacja prawna, spofeczna
i wychowawcza nieletnich ciezarnych i nieletnich matek przebywajgcych w placowkach
resocjalizacyjnych. Raport z realizacji projektu ,, Chce by¢ z Tobg MAMO!” [The legal, social
and educational situation of pregnant minors and underage mothers residing in resocialisation
institutions: Report on the implementation of the project “I want to be with you MOM!”],
Warsaw 2013, p. 90; ANDRZEJEWSKI, M., Relacja rodzice i inne osoby doroste a dzieci w
swietle nowych przepisow Kodeksu rodzinnego i opiekunczego i niektorych innych ustaw
(wybrane problemy) [The relationship between parents and other adults and children in view
of the new provisions of the family and guardianship code and some other laws (selected
problems)], Acta Iuris Stetinensis 2014, no 6, p. 379-380; ANDRZEJEWSKI, M. Prawna
ochrona macierzynstwa mlodocianych matek [Legal protection of motherhood of juvenile
mothers]. In M. Andrzejewski, K. Dadanska (ed.), Wspolczesne problemy Prawa rodzinnego
i spadkowego [Contemporary Problems of Family and Inheritance Law], Szczecin: Volumina.
pl Daniel Krzanowski, 2014, p. 23-41, URBANSKA-LUKASZEWICZ, A., Sytuacja prawna
maloletnich rodzicow w zakresie mozliwoséci sprawowania wiadzy rodzicielskiej [Legal
situation of minor parents in terms of the possibility of exercising parental authority], Studia
Prawnicze KUL 2021, no 3 (87), p. 186.

11 SOKOLOWSKI, T., Wiadza rodzicielska nad dorastajgcym dzieckiem [Parental Authority Over
An Adolescent Child], Poznan: Wydawnictwo Naukowe Uniwersytetu im. Adama Mickiewicza,
1987, p. 129, 149, ANDRZEJEWSKI, M., Podstawy prawne ochrony macierzynstwa w Polsce.
Status prawny maloletnich i nieletnich matek [Legal grounds for maternity protection in
Poland: The legal status of minors and underage mothers]. In A. Sikora (ed.) Sytuacja prawna,
spoteczna i wychowawcza nieletnich cigzarnych i nieletnich matek przebywajgcych w placowkach
resocjalizacyjnych. Raport z realizacji projektu ,,Chce by¢ z Tobg MAMO!” [The legal, social
and educational situation of pregnant minors and underage mothers residing in resocialisation
institutions: Report on the implementation of the project “I want to be with you MOM!”’], Warsaw
2013, p. 90-91, URBANSKA-LUKASZEWICZ, A., Sytuacja prawna maloletnich rodzicow w
zakresie mozliwosci sprawowania wladzy rodzicielskiej [Legal situation of minor parents in terms
of the possibility of exercising parental authority], Studia Prawnicze KUL 2021, no 3 (87), p. 187.

12 SOKOLOWSKI, T., Wiadza rodzicielska nad dorastajgcym dzieckiem [Parental Authority
Over An Adolescent Child], Poznan: Wydawnictwo Naukowe Uniwersytetu im. Adama
Mickiewicza, 1987, p. 23.
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the minor parents to build a bond with the child and satisfies their sense of closeness.
However, minors cannot make any decisions about the child, consent to medical
procedures, decide on the child’s worldview (e.g., baptism) or represent the child in
court." Parental authority cannot be exercised by anyone other than the parents, so in
the event that neither of them is entitled to it, custody is established for the child. This
situation arises when both parents are minors, as well as when the mother is a minor
and paternity has not been established.

Minor parents also have rights associated with the fact of being parents. These
include the right to personal contact with the child. It is not an element of parental
authority, but a personal right, so persons who do not have this authority for any
reason are also entitled to it (Article 113 of the Civil Code).

2. Determination of the parentage of a child of minor parents
2.1 Determination of maternity and acknowledgment of paternity

The mother of a child is the woman who gave birth to it (Article 619 of the Civil
Code), which means that any minor who gives birth to a child will be its mother.
Maternity therefore arises from the moment the child is born.

The situation is different with the establishment of paternity. If a child is born
in marriage, it is presumed to be the biological child’s of the mother’s husband, i.e.
of the married parents (Article 62 of the Civil Code). A minor who has reached the
age of sixteen may marry the child’s father, who is of age, for valid reasons, only
with the consent of the court. Then, if the child is born in marriage, the father will
be the mother’s husband. It should be noted, however, that the mother of the child
will become of age at the time of marriage and will also gain parental authority over
the child.

For achild born out of wedlock, there are two ways to establish the father:
acknowledgment of paternity and judicial determination of paternity (Article 72 of
the Civil Code). A minor mother cannot marry a minor father. To determine paternity,
it is necessary to use the above options.

Acknowledgment of paternity is an act of knowledge by both parents who admit
that the child is biologically descended from a man who acknowledges his paternity'*
(Article 73 of the Civil Code).!’ Thus, in acknowledging and confirming paternity, it
is irrelevant that the minor parents do not have parental authority over the child.'® In

13 Szerzej URBANSKA-EUKASZEWICZ, A., Sytuacja prawna matoletnich rodzicow w zakresie
mozliwosci sprawowania wladzy rodzicielskiej [Legal situation of minor parents in terms of the
possibility of exercising parental authority], Studia Prawnicze KUL 2021, no 3 (87), p. 189.

14 Explanatory Memorandum to the Amendment of the Family and Guardianship
Code, Parliamentary Print No. 629, https://orka.sejm.gov.pl/Druki6ka.
nsf/0/1ESCDBDSF38B2E25C125746700371126?0penDocument.

15 TREBSKA, B. In J. Wiercinski (ed.), Kodeks rodzinny i opiekunczy. Komentarz [Family and
Guardianship Code: Commentary], Warsaw: LexisNexis, 2014, p. 642 ff.

16 Explanatory Memorandum to the Amendment of the Family and Guardianship Code,
Parliamentary Print No. 629, op. cit.
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the case of minors, recognition is made by the guardianship court. The child’s mother
must confirm the child’s descent from the man who makes the acknowledgment. She
may do so either at the same time as the acknowledgment or within three months of
the father’s declaration. It is possible to recognise paternity before the birth of a child
who is already conceived (Article 75 § 1 of the Civil Code).

The right to acknowledge paternity is held by minors (father as well as
mother) who are at least 16 years of age and when there are no prerequisites for
their incapacitation (Article 77 § 1 and 2 of the Civil Code). They can make the
declarations that are required by law only before the guardianship court. The head
of the registry office should refuse to accept the declarations (Article 73 § 3 of the
Civil Code). The guardianship court has the ability to verify the claims of minors, for
example, by ordering a genetic test.'” In this way, it can fulfil its duty to determine
the existence of the prerequisites for the admissibility of the statements necessary for
the acknowledgment of paternity.'® Such scrutiny is necessary due to the immaturity
of those who make the statements required for the acknowledgment of paternity. The
minor parents themselves participate in the proceedings that affect them and their
child. In this regard, despite the lack of parental authority, they also represent the
interests of their unborn or newborn child.

The guardianship court, on the other hand, supervises the welfare of the minor
(both the parents and their child). It can also take a number of steps ex officio relating
to the child’s legal situation (Article 570 of the Code of Civil Procedure hereafter
referred to as the Code of Civil Procedure!). If it turns out that the child does not
have an appointed guardian, then the court will take proceedings to appoint one. In
addition, the court shall also proceed ex officio and control the manner in which the
guardianship is exercised, demand explanations from the guardian (Article 165 § 2 of
the Civil Procedure Code), monitor the manner in which the parents exercise day-to-
day custody of the child, or change the guardian if he or she improperly performs his
or her duties (Article 168 of the Civil Procedure Code).

It is also the role of the guardianship court to determine whether there are grounds
for full incapacitation for minors. This is because it is inadmissible to acknowledge
paternity when there are prerequisites for total incapacitation of the minor. In such
a situation, the guardianship court refuses to accept the statements necessary for

17 BODIO, J. In A. Jakubecki (ed.), Kodeks postgpowania cywilnego. Komentarz aktualizowany.
Tom I. Art. 1-729, art. 581, pkt 4 [Code of Civil Procedure: Updated Commentary. Volume I.
Articles 1-729, Article 581, para. 4], Warsaw: Wolters Kluwer, 2019, LEX/el. 2019. See also:
PRUS, P. In M. Manowska (ed.), Kodeks postepowania cywilnego. Komentarz. Tom II, art. 581,
pkt 7 [Code of Civil Procedure: Commentary. Vol. II, Article 581, para. 7], Warsaw: Wolters
Kluwer, 2020, LEX/el. 2020, who believes that if the court has doubts about the origin of the
child, it should refuse to accept the statements necessary for the acknowledgment of paternity.

18 SMYCZYNSKI, T., Prawo rodzinne i opiekuncze [Family and Guardianship Law], ed.
9. Warsaw: C.H. Beck, 2018, p. 227; SOKOLOWSKI, T., Prawo rodzinne. Zarys wyktadu
[Family Law: Outline of Interpretation], ed. 5. Poznan: "Ars boni et aequi" Przedsigbiorstwo
Wydawnicze — Michat Rozwadowski, 2010, p. 127.

19 Code of Civil Procedure of 17 November, 1964, Official Gazette of 04 October 2021, year
2021, item 1805 consolidated text.
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the acknowledgment of paternity (Article 581 of the Code of Civil Procedure). The
court may also notify the prosecutor’s office of the case if it deems its participation
necessary (Article 59 of the Code of Civil Procedure). The prosecutor, in turn, may
initiate proceedings for incapacitation (Article 7 of the Code of Civil Procedure).

The Code does not mandate that the father’s affidavit and the mother’s
confirmation be made only before the guardianship court, in a situation where only
one of the parties has limited legal capacity but has reached the age of 16. There is no
contraindication, for example, for an adult father to make a statement before the head
of the registry office, and a minor mother to confirm paternity before the court. If this
happens, the court should send the information to the registry office.?

To be valid, the acknowledgment of paternity is not conditional on the consent
of the child’s legal representative or the legal representative of the minor parent.?!
This is because the legal representatives of the minor parents could refuse to grant
consent to the acknowledgment in order to postpone their own alimony obligation
to their grandchild.?? In addition, acknowledgment of paternity and its confirmation
is a statement of knowledge, so the statements must be made by those who have
knowledge of the child’s origin, namely the child’s parents.” It is therefore an
acknowledgment of a specific fact.

20 Article 4 of the Law on Civil Status Records of November 28, 2014, Journal of Laws of August
10, 2022, year 2022, item 1681 consolidated text, Courts shall provide civil registry offices
with copies of final judgments that form the basis for the issuance of a civil status record or
affect the content or validity of a civil status record, together with a note of the date on which
these judgments became final, within 7 days of the date on which the judgment became final.
Cf. JEDREIJEK, G., Kodeks rodzinny i opiekunczy. Komentarz aktualizowany, art. 77 k.r.o.
pkt 6 [Family and Guardianship Code: Updated Commentary, Article 77 of the Family and
Guardianship Code, paragraph 6], Warsaw: Wolters Kluwer, 2019, LEX/el. 2019.

21 Prior to the 2009 amendments to the Family and Guardianship Code (the Act of November
6, 2008 amending the Act — Family and Guardianship Code and certain other acts, Journal of
Laws of 12. December 2008, 2008, No. 220, item 1431), if the mother did not have parental
authority, the consent of the child’s legal representative was needed instead of her consent
(Article 77 in the wording before the amendment). The child’s father who has limited legal
capacity could acknowledge the child before and after his birth. His legal situation does not
change with the birth of the child. However, for this recognition to be valid, the consent of
his legal representative was needed. Such a solution was detrimental to minor mothers, and
furthermore violated the principle of parental equality by allowing the minor father to recognise
the child, and depriving the minor mother of the opportunity to consent to this recognition
after the child’s birth. Thus, the legislature decided to change and de lege lata the situation of
the minor mother and the minor father is no different. SOKOLOWSKI, T. Sytuacja prawna
matoletniej matki przed urodzeniem dziecka [The legal situation of the minor mother before the
birth of the child], Ruch Ekonomiczny, Prawniczy i Socjologiczny, 1995, n0 2, p. 5.

22 Act of November 6, 2008 amending the Act - Family and Guardianship Code and some other
acts (Journal of Laws of December 12, 2008, No. 220, item 1431), op. cit.

23 IGNACZEWSKI, J., Pochodzenie dziecka i wladza rodzicielska po nowelizacji. Art. 61°—113°
KRO [The origin of the child and parental authority after the amendment of Art. 61[9]-113[6]
of the Family And Guardianship Code], Warsaw: C.H. Beck, 2009, p. 94.
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Therefore, minors who have reached the age of 16 participate in the paternity
acknowledgment proceedings and make their own decisions on the matter. The minor’s
guardian is not competent to make statements on their behalf. The guardianship court
oversees whether the declarations are made correctly, and thus whether the principle
of the child’s welfare is enforced.

If at least one of the parents is under the age of 16, the acknowledgment of paternity
cannot take place at all (Article 73 of the Civil Code). This is because the minor
mother, the minor father and the child’s legal representative cannot acknowledge
paternity or express confirmation of this acknowledgment. In such cases, the only
way to establish the origin of the child is through judicial determination of paternity.
Doubts on this issue will be described below.

It is also not possible to acknowledge paternity when one of the parents has died
or there are difficulties in communicating with him or her. This is because the child’s
legal representative cannot give the consent that is necessary for recognition. This
measure is consistent with acknowledgment of paternity being qualified as an act
of knowledge by both parents confirming that the child is born of them. Thus, the
declaration of a parent cannot be made by another person.?*

In order to recognise paternity, it is necessary to achieve sufficient intellectual
and social maturity to understand the meaning of this legal institution with significant
legal consequences. It was deemed that reaching the age of 16 is an appropriate limit,
since such young parents have had limited legal capacity for three years and have
acquired enough experience in using it to be able to make such important decisions
as acknowledging paternity.? It was stressed that “those who already have a child are
capable of making a prudent decision regarding the acknowledgment of paternity of
their child, as long as their developmental stage, or mental health, does not deviate
so much from the norm that total incapacitation could be justified”.?® This allows
minors to bear responsibility for their actions, even though life experience shows
that the appearance of a child in their lives is a matter of chance, an ill-considered
decision rather than a planned, rational action. The age limit of 16 is systemically
consistent with the age limit for a woman to obtain court permission to marry, and
with the amended provisions of the Code of Civil Procedure?’ on granting minor
parents procedural capacity in proceedings for judicial determination of paternity.?® If
it turns out that the man is not the child’s father, both he and the mother may file an
action to determine the invalidity of the acknowledgment within a year from the date
on which they learned that the child did not come from this man (Articles 78 and 79

24 TREBSKA, B. In J. Wiercinski (ed.), Kodeks rodzinny i opiekunczy. Komentarz [Family and
Guardianship Code: Commentary], Warsaw: LexisNexis, 2014, p. 652.

25 Explanatory Memorandum to the Amendment of the Family and Guardianship Code,
Parliamentary Print No. 629..

26 Ibid.

27 Act of November 6, 2008 amending the Act — Family and Guardianship Code and some other
acts (Journal of Laws of December 12, 2008, No. 220, item 1431).

28 IGNACZEWSKI, J., Pochodzenie dziecka i wladza rodzicielska po nowelizacji. Art. 61°—113°
KRO [The origin of the child and parental authority after the amendment of Art. 61[9]-113[6]
of the Family and Guardianship Code], Warsaw: C.H. Beck, 2009,p. 94.
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of the Civil Procedure Code).?’ In the case of acknowledgment of paternity before the
birth of a child who has already been conceived, the time limit cannot begin to run
before the birth of the child. Minor parents have the procedural capacity to bring such
an action (Article 4531 of the Civil Procedure Code). As regards cases to establish or
deny the origin of a child and to establish the ineffectiveness of an acknowledgment
of paternity, the mother and father of a child also have procedural capacity even if
they are limited in their legal capacity, if they have reached the age of 16.

In summary, minors who have reached the age of 16 participate independently
in proceedings to establish paternity. Although they do not have parental authority,
they are entitled to make the necessary statements when there are no grounds for their
incapacitation. These are submitted to the guardianship court, as only it has the ability
to verify the claims of minors. As for minors who have not reached the age of 16, the
acknowledgment of paternity cannot take place. It is necessary to bring an action for
judicial determination of paternity.

2.2 Judicial determination of paternity

The second way to establish the origin of a child is judicial determination of
paternity, which is the result of a dispute between the mother and the alleged father*
or the consequence of the inability of the minor mother or father to make the statement
necessary for the acknowledgment of paternity, for example, in a situation where the
parents are under 16, one of them is dead or they have difficulties in reaching an
agreement. Although, this is a procedural proceeding, there does not always have to
be two parties representing the positions in dispute.

An action for judicial determination of paternity can be brought by the child, the
mother, the alleged father and the prosecutor (Article 84 of the Civil Code).?!

A decision on judicial establishment of paternity cannot be made only on the
basis of acknowledgment of the claim or admission of facts.?> Also, an out-of-court
settlement in which the parties would determine who is the father of the child cannot
have legal effect and does not create a presumption of paternity.* For young people

29 TREW, B. In J. Wiercinski (ed.), Kodeks rodzinny i opiekuniczy. Komentarz [Family and
Guardianship Code: Commentary], Warsaw: LexisNexis, 2014, p. 654—660.

30 SMYCZYNSKI, T., Prawo rodzinne i opiekuricze [Family and Guardianship Law], ed. 9.
Warsaw: C.H. Beck, 2018, p. 237.

31 HABERKO, J., SOKOLOWSKI, T. In H. Dolecki, T. Sokotowski (ed.), Kodeks rodzinny
i opiekunczy. Komentarz [Family and Guardianship Code: Commentary], ed. 2, Warsaw:
Wolters Kluwer, p. 612.

32 PIASECKI, K. In J. Pietrzykowski (ed.), Kodeks rodzinny i opiekurczy z komentarzem [Family
and Guardianship Code with Commentary], Warsaw: Wydawnictwo Prawnicze, 1990, p. 594;
PIETRZYKOWSKI, K. In K. Pietrzykowski (ed.), Kodeks rodzinny i opiekunczy. Komentarz
[Family and Guardianship Code: Commentary], ed. 4. Warsaw: Wolters Kluwer, 2015, p. 572.

33 KRZEMINSKI, Z, Alimenty i ojcostwo. Praktyczny komentarz. Orzecznictwo. Pismiennictwo.
Wzory pism [Aliments and paternity: Practical commentary. Case law. References. Model
letters], Krakow: Kantor Wydawniczy Zakamycze. Wolters Kluwer Polska, 2006, p. 50.
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without life experience and for their child, it is safest to provide special judicial
review, which is made possible by an evidentiary hearing.

The question that needs to be answered is whether the minor parents are
competent to sue for judicial determination of paternity on their own. A party involved
in a lawsuit should have judicial capacity and procedural capacity. Judicial capacity is
vested in every person regardless of age. Litigation capacity is the ability to perform
procedural acts with legal effect. The prerequisite for this capacity in natural persons
is legal capacity. An individual has procedural capacity in all matters only if he or she
has full legal capacity. Such capacity is acquired upon coming of age (Article 11 of
the Civil Code).** This means that an individual has procedural capacity to the extent
that he or she is equipped with legal capacity.’ Therefore, a person with limited legal
capacity has procedural capacity in matters arising from legal actions that he or she
can independently perform in accordance with the Civil Code, and a person without
legal capacity does not have procedural capacity at all (Article 65 § 2 of the Civil
Code). In other cases, his or her legal representative must act on his or her behalf.

The Code of Civil Procedure grants procedural capacity in cases to establish or deny
the parentage of a child and to declare the ineffectiveness of an acknowledgment of
paternity to the child’s mother and father also when they have limited legal capacity, if they
have reached the age of 16 (Article 4531 of the Code of Civil Procedure). The argument in
favour of such a measure is the availability of certain biological evidence such as genetic
code testing that excludes the risk of prejudice to the interests of those who want to claim
the establishment or denial of the origin of a child from them.*® This solution makes it
possible to establish the origin of the child, especially when the other parent does not want
to make the appropriate statement necessary for the acknowledgment of paternity.

With regard to parents who are under 16 years of age, the predominant view is that
the current legislation does not grant them procedural capacity in cases of state rights.*’

34 NAZARUK, P. In J. Ciszewski, P. Nazaruk (ed.), Kodeks cywilny. Komentarz, art. 11 k.c. [Civil
Code: Commentary, Article 11 of the Civil Code], Warsaw: Wolters Kluwer, 2019, LEX/el 2019.

35 KALUS, S. In M. Fras, M. Habdas (ed.), Kodeks cywilny. Komentarz. Tom I. Czes¢ ogolna
(art. 1-125), art. 11, pkt 3 [Civil Code: Commentary. Volume I. General Part (Articles 1-125),
Article 11, paragraph 3], Warsaw: Wolters Kluwer, 2018, LEX/el 2018.

36 Explanatory Memorandum to the Amendment of the Family and Guardianship Code,
Parliamentary Print No. 629, op. cit.

37 SOKOLOWSKI, T., Wiadza rodzicielska nad dorastajgcym dzieckiem [Parental Authority Over
An Adolescent Child], Poznan: Wydawnictwo Naukowe Uniwersytetu im. Adama Mickiewicza,
1987, p. 61; KRZEMINSKI, Z, Postepowanie odrebne w sprawach ze stosunkéw miedzy rodzicami
a dzie¢mi [Separate proceedings in cases involving relations between parents and children], Warszawa:
Wydawncitwo Prawnicze, 1978, p. 22-23; KRZEMINSKI, Z., Legitymacja czynna w procesie
o ustalenie ojcostwa [Right of action in a suit to establish paternity], Palestra 1966, no 1, pp. 36-37;
PIASECK]I, K. In Kodeks rodzinny i opiekuniczy z komentarzem [Family and Guardianship Code with
Commentary], ed. 5. Warsaw: Wydawnictwo Prawnicze, 2001, p. 591-592; HAAK, H., Pochodzenie
dziecka. Komentarz [Origin of the Child: Commentary], Torun: TNOiK Dom Organizatora, 1997,
p. 140; GRZEGORCZYK, P. In T. Erecinski (ed.), Kodeks postgpowania cywilnego. Komentarz.
Tom I. Postgpowanie rozpoznawcze, art. 65 pkt 7 [Code of Civil Procedure: Commentary. Volume 1.
Exploratory proceedings, Article 65(7)], Warszawa: Wolters Kluwer, 2016, Lex/el 2016.
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They cannot independently bring an action for judicial determination of paternity. It
has been discussed in the literature whether the entitlement to bring this action is not
a corollary of granting minor parents, regardless of their age, the legal opportunity to
participate in the day-to-day custody of the child. However, it has been found that an
action to establish marital status goes beyond day-to-day custody.?® If this is the case,
in accordance with Article 66 of the Code of Civil Procedure, minors in this action
must be represented by a legal representative. The situation is similar for those parents
who do not have legal capacity at all. On their behalf, an action to establish paternity
can be brought by a legal representative.*

The child also has the legal standing to file an action for judicial determination
of paternity. If the child does not have legal capacity, the mother or father will bring
the action on their behalf. If the parents also lack full legal capacity, they do not
have parental authority, then they cannot perform the action in question on behalf of
their child. In such a case, guardianship is established for the child and a guardian is
appointed. The guardian, as the child’s legal representative, may bring an action on
behalf of the child for judicial determination of paternity (Article 155 § 2 of the Civil
Code in conjunction with Article 98 § 1 of the Civil Code). However, they should
obtain permission from the guardianship court in all major cases involving the ward
(Article 156 of the Civil Code).*

In cases of judicial determination of paternity, minor parents who have reached
the age of sixteen participate in court proceedings on determination of parentage.
Although they do not have parental authority, they have the competence to bring an
action. A minor child also has the possibility to participate in these proceedings if he
or she is represented by a legal guardian. The court, on the other hand, verifies that the
child’s welfare is not violated.

3. Adoption of a newborn child

When the parents of a child and their legal representatives do not feel ready to take
on the responsibility of raising the child, they may consider placing it for adoption.

Adoption is carried out by court decision, after meeting the prerequisites required
by law. These include the consent of the adopted child, the child’s parents (unless they
have been deprived of parental authority or are unknown or communication with them
runs into insurmountable obstacles), and the child’s guardian (Articles 119—120 of

38 SMYCZYNSKI, T., Prawo rodzinne i opiekuricze [Family and Guardianship Law], ed. 9.
Warsaw: C.H. Beck, 2018, p. 257.

39 SMYCZYNSKI, T., Prawo rodzinne i opiekuricze [Family and Guardianship Law], ed. 9.
Warsaw: C.H. Beck, 2018, p. 242; KRZEMINSKI, Z, Postegpowanie odrebne w sprawach
ze stosunkow miedzy rodzicami a dzie¢mi [Separate proceedings in cases involving relations
between parents and children], Warszawa: Wydawncitwo Prawnicze, 1978, p. 22-23. The
author describes the legal situation of a woman who is completely incapacitated, which is the
same as that of a person who has not reached the age of 13.

40 HAAK, H., Pochodzenie dziecka. Komentarz [Origin of the Child: Commentary], Torun:
TNOiK Dom Organizatora, 1997, p. 139.
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the Family Code*'). Six weeks after the birth of the child, the parents may consent to
adoption (Article 1192 of the Civil Code). They must do so in person.*? This deadline
was set to protect parents from making hasty decisions about adopting a child. Consent
given earlier, e.g. during pregnancy, is ineffective.*

Among the many issues related to adoption from the point of view of the subject
of the study, attention should be paid to the contentious issue of whether consent
to adoption depends on the exercise of parental authority,* and thus whether minor
parents have the right in question. According to some scholars who advocate the
doctrine, the right to consent is not an element of parental authority, although it is
related to it, since parents deprived of authority do not express it.*> On the other hand,
if the authority has been suspended, limited by the court, or is not available due to
minor age, then consent to adoption is required. According to the doctrine, consent
is a personal right of parents,* so the right to express it is given to persons with
limited legal capacity (Article 119 § 2 of the Civil Code). Also, the view has been
expressed in case law that “the circumstance that the mother of the child is limited
in legal capacity does not affect the legal effectiveness of her statement of consent
to the adoption of the child.”¥” The Supreme Court noted that a literal interpretation
of this provision suggests that the legislature makes no distinction between parents
with full legal capacity and those limited in such capacity. Nor was the effectiveness
of the consent of a parent with limited legal capacity made dependent on the consent
of his or her legal representative. If it had been the intention of the lawmakers to
make the effectiveness of consent to adoption conditional on the legal representative,
they would have regulated this issue precisely, for example, as they did earlier with

41 DOLECKI, H. In H. Dolecki, T. Sokotowski (ed.), Kodeks rodzinny i opiekuniczy. Komentarz
[Family and Guardianship Code: Commentary], ed. 2, Warsaw: Wolters Kluwer, p. 838—846.

42 Order of the Supreme Court of July 27, 1964, III CR 144/64, OSNCP 1965, no. 6, item 105.

43 DOLECKI, H. In H. Dolecki, T. Sokotowski (ed.), Kodeks rodzinny i opiekuniczy. Komentarz
[Family and Guardianship Code: Commentary], ed. 2, Warsaw: Wolters Kluwer, p. 845.

44 The following scholars have advocated that the right to consent is not linked to parental
authority: SOKOLOWSKI, T., Prawo rodzinne. Zarys wykiadu [Family Law: Outline of
Interpretation], ed. 5. Poznan: "Ars boni et aequi" Przedsigbiorstwo Wydawnicze — Michat
Rozwadowski, 2010, p. 177; HOLEWINSKA-LAPINSKA, E., Przysposobienie [Adoption].
In T. Smyczynski (ed.), System Prawa Prywatnego. Tom 12. Prawo rodzinne i opiekuncze [The
System of Private Law. Vol. 12: Family and Guardianship Law], Warsaw: C.H. Beck, 2003,
p- 518; cf. BUDNA E., W sprawie charakteru prawnego zgody rodzicow na przysposobienie
anonimowe dziecka [On The Legal Nature of Parental Consent to Anonymous Adoption of
a Child], Przeglgd Sqdowy 1996, no 3, p. 37 ff.

45 SMYCZYNSKI, T., Prawo rodzinne i opiekuricze [Family and Guardianship Law], ed. 9.
Warsaw: C.H. Beck, 2018, p. 307.

46 SMYCZYNSKI, T., Prawo rodzinne i opiekuricze [Family and Guardianship Law], ed. 9.
Warsaw: C.H. Beck, 2018, p. 307. Cf. PANOWICZ-LIPSKA, J., Przysposobienie, zagadnienia
wybrane [Adoption: Selected Issues]. In T. Smyczynski (ed.), Rodzina w Swietle prawa
i polityki spotecznej [Family in view of law and social policy], Poznan: Centralny Program
Badan Podstawowych, 1990, pp. 65—66. The author classifies consent as a legal-family action.

47 Decision of the Supreme Court of 13. December 1994, ref. 11l CZP 159/94, OSN 1995, no. 3,
item 53.
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regard to the acknowledgment of paternity by a father with limited legal capacity.*
They did not do so, and there is no basis for assuming that this is the result of an
oversight that created a gap in the law. In the ruling in question, the Supreme Court
also considered whether the obligation of the legal representative to give consent
derives from the general provisions of the Civil Code on legal actions (Articles 17
and 19 of the Civil Code). However, it stated that these provisions apply to binding
and dispositive actions, and such is not the nature of a statement on consent to the
adoption of a child. Making a declaration is a personal act, so it can also be made
independently by a parent with limited legal capacity. Particular attention is paid to
the requirement to obtain the consent of the parents, not the legal representatives of
the child.*

The literature points out that the right to consent to adoption ceases with the
termination of parental authority. This right exists prior to the emergence of authority,
that is, it exists for the minor mother and minor father, who has been legally established,
but does not exist when the parents have been deprived of parental authority.*

This means that the minor parents have the independent authority to give the
consent necessary for the adoption of the child, and this right does not depend on the
exercise of parental authority. Statutory representatives cannot challenge the minor
parents’ consent or refusal to give it. Nor can they substitute for the minor parent as
a participant in the proceedings, as he or she has procedural capacity in this regard. '

The right to consent does not extend to parents who have no legal capacity at all.
This follows a contrario from Article 119 § 2 of the Civil Code.>

In addition, the literature expresses the view that “the law regulates typical
relations, and parenthood before the age of 13 in Poland does is not such a relation.”

Thus, any minor mother who has limited legal capacity has the right to consent
to the adoption of a child. She becomes a mother from the moment the child is born
(Article 619 of the Civil Code). In contrast, for the father to have the right in question,
paternity must be established. The consent of the parents is not required for adoption

48 Article 74 of the Civil Code as it stood before 2008.

49 HOLEWINSKA-LAPINSKA, E., Przysposobienie [ Adoption], In T. Smyczyfiski (ed.), System
Prawa Prywatnego. Tom 12. Prawo rodzinne i opiekunicze [The System of Private Law. Vol.
12: Family and Guardianship Law], Warsaw: C.H. Beck, 2003, p. 518; ZEGADLO, R. In J.
Wiercinski (ed.), Kodeks rodzinny i opiekunczy. Komentarz [Family and Guardianship Code:
Commentary], Warsaw: LexisNexis, 2014, p. 831-832.

50 SOKOLOWSKI, T., Prawo rodzinne. Zarys wyktadu [Family Law: Outline of Interpretation],
ed. 5. Poznan: "Ars boni et aequi" Przedsigbiorstwo Wydawnicze — Michat Rozwadowski,
2010, p. 177.

51 ZEGADLO, R. In J. Wiercinski (ed.), Kodeks rodzinny i opiekuniczy. Komentarz [Family and
Guardianship Code: Commentary], Warsaw: LexisNexis, 2014, p. 831-832.

52 PIETRZYKOWSKI, K. In K. Pietrzykowski (ed.) Kodeks rodzinny i opiekunczy. Komentarz
[Family and Guardianship Code: Commentary], Warsaw 2015, p. 731.

53 HOLEWINSKA-LAPINSKA, E., Przysposobienie [Adoption]. In T. Smyczynski (ed.), System
Prawa Prywatnego. Tom 12. Prawo rodzinne i opiekuncze [The System of Private Law. Vol. 12:
Family and Guardianship Law], Warsaw: C.H. Beck, 2003, p. 519-520.
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if they are unknown. Thus, such a situation occurs, for example, if the child’s descent
from a man has not been established.*

However, even if the minor parents consent to the adoption, the court must
determine whether they are not acting under pressure from the people around them or
due to helplessness.” This is because a statement of intent, such as consent, must be
made freely and knowingly (Article 82 of the Civil Code).

In exceptional cases, when the absence of consent is manifestly contrary to
the welfare of the child, the consent of parents with limited legal capacity may be
disregarded (Article 119 § 2 of the Civil Code). As a justification for this solution,
it is pointed out that minor parents do not have parental authority, and even with
gross negligence towards the child, they cannot be deprived of this authority.> This
regulation applies when both parents have limited legal capacity. If one parent has full
legal capacity then he or she is entitled to parental authority (Article 94 § 1 of the Civil
Code), so Article 119 § 2 of the Civil Code will not apply. %’

In order to decree adoption despite the lack of consent of parents whose legal
capacity is limited, three conditions must be met concurrently.

The first is the occurrence of special circumstances justifying the ruling of
adoption despite the lack of parental consent. These may include cases in which, if
a parent had parental authority, he or she could be deprived of it, such as when he
or she grossly neglects the child, uses violence against him or her, abandons him or
her, etc.

The second premise is the refusal to consent to the adoption. It occurs when the
parents expressly state before the court that they do not consent to the adoption, but
also when they do not appear at the hearing and do not take a stand. It is important to
note that the situations in which adoption can be pronounced without parental consent
are exceptional.®® Cases in which a parent refuses to consent to the adoption should
be approached with the utmost caution, because, although they are unable to perform
their duties to the child due to their minority, they love the child and do not want to

54 DOLECKI, H. In H. Dolecki, T. Sokotowski (ed.), Kodeks rodzinny i opiekunczy. Komentarz
[Family and Guardianship Code: Commentary], ed. 2, Warsaw: Wolters Kluwer, p. 840.

55 ZEGADLO, R. In J. Wiercinski (ed.), Kodeks rodzinny i opiekuriczy. Komentarz [Family and
Guardianship Code: Commentary], Warsaw: LexisNexis, 2014, p. 830.

56 CIEPLA, H. In K. Piasecki (ed.), Kodeks rodzinny i opiekunczy z komentarzem [Family and
Guardianship Code with Commentary], ed. 5. Warsaw: Wydawnictwo Prawnicze, 2001, p. 869.

57 JEDREIEK, G., Kodeks rodzinny i opiekunczy. Komentarz aktualizowany, art. 77 k.r.o.
pkt 6 [Family and Guardianship Code: Updated Commentary, Article 77 of the Family and
Guardianship Code, paragraph 6], Warsaw: Wolters Kluwer, 2019, LEX/el. 2019

58 CIEPLA, H. In K. Piasecki (ed.), Kodeks rodzinny i opiekunczy z komentarzem [Family and
Guardianship Code with Commentary], ed. 5. Warsaw: Wydawnictwo Prawnicze, 2001, p. 870.

59 JEDREIEK, G., Kodeks rodzinny i opiekunczy. Komentarz aktualizowany, art. 77 k.ro.
pkt 6 [Family and Guardianship Code: Updated Commentary, Article 77 of the Family and
Guardianship Code, paragraph 6], Warsaw: Wolters Kluwer, 2019, LEX/el. 2019. ZEGADLO,
R. In J. Wiercinski (ed.), Kodeks rodzinny i opiekunczy. Komentarz [Family and Guardianship
Code: Commentary], Warsaw: LexisNexis, 2014, p. 830.
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lose it.®* The court should examine what the mother’s real intentions are and whether
she is acting under pressure from those around her. ©!

The third premise is that the refusal to consent to adoption is clearly contrary to
the welfare of the child. That is, under the given circumstances, there is no doubt that
the refusal harms the interests of the child.®> One example is a situation in which the
parents abuse alcohol or drugs and do not want to give up stimulants.

Full adoption cannot be pronounced without the consent of the minor parents.®
When it occurs, the consent of one of the parents may be omitted only if their consent
is not necessary for the adoption (Article 1191 of the Civil Code). These are those
cases where the parents have been deprived of parental authority or are unknown
or communication with them faces insurmountable obstacles (Article 119 § 1 of the
Civil Code).

If the child’s parents are minors, then guardianship is established for the child.*
In such a situation, the consent of the guardian is also required for adoption (Article
120 of the Civil Code). It is required even if the child’s parents, due to their minority,
are entitled to consent to the adoption. If this is the case, the power to consent exists
simultaneously on the part of the guardian and the minor parent.®® The guardian’s
stance in the adoption case is a more important matter within the meaning of Article
156 of the Civil Code, but the guardian does not need to obtain permission from the
guardianship court to give or withhold consent, as the court reviewing the adoption
case sufficiently protects the interests of the child.®

However, the guardianship court may, in view of special circumstances, decree
adoption even in the absence of the guardian’s consent, if the welfare of the child

60 HOLEWINSKA-LAPINSKA, E., Przysposobienie [Adoption]. In T. Smyczynski (ed.), System
Prawa Prywatnego. Tom 12. Prawo rodzinne i opiekuncze [The System of Private Law. Vol. 12:
Family and Guardianship Law], Warsaw: C.H. Beck, 2003, p. 526.

61 LUKASIEWICZ, R., Dobro dziecka a interesy innych podmiotow w polskiej regulacji prawnej
przysposobienia [The Welfare of the Child Versus the Interests of Other Parties in the Polish
Legal Regulation of Adoption], Warsaw: Wolters Kluwer, 2019, p. 105.

62 DOLECKI, H. In H. Dolecki, T. Sokotowski (ed.), Kodeks rodzinny i opiekunczy. Komentarz
[Family and Guardianship Code: Commentary], ed. 2, Warsaw: Wolters Kluwer, p. 841;
CIEPLA, H. In K. Piasecki (ed.), Kodeks rodzinny i opiekunczy z komentarzem [Family and
Guardianship Code with Commentary], ed. 5. Warsaw: Wydawnictwo Prawnicze, 2001, p. 870.

63 SOKOLOWSKI, T. In H. Dolecki, T. Sokotowski (ed.), Kodeks rodzinny i opiekurnczy.
Komentarz [Family and Guardianship Code: Commentary], ed. 2, Warsaw: Wolters Kluwer,
p- 843.

64 ZEGADLO, R. In J. Wiercinski (ed.), Kodeks rodzinny i opiekuriczy. Komentarz [Family and
Guardianship Code: Commentary], Warsaw: LexisNexis, 2014, p. 838, J. Gajda, in Tajemnica
przysposobienia i jej ochrona w polskim prawie cywilnym [The confidentiality and protection
of adoption in Polish civil law], Przemy$l-Rzeszow 2012, p. 118.
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Prawa Prywatnego. Tom 12. Prawo rodzinne i opiekurncze [The System of Private Law. Vol. 12:
Family and Guardianship Law], Warsaw: C.H. Beck, 2003, p. 526.
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requires it, such as when, due to age or health, the guardian will not be able to provide
adequate living conditions for the child.®’

In summary, parental consent is required for the adoption of a newborn child.
The power to give it is vested in minor parents who have limited legal capacity.
Exceptionally, the court may decree full and partial adoption despite the lack of
parental consent, when there are special circumstances in a particular situation and the
refusal to consent to adoption is manifestly contrary to the welfare of the child. Full
adoption cannot be pronounced without the consent of the minor parents. The consent
of the child’s guardian is also necessary for adoption.

Conclusion

The mother of the child is the woman who gave birth to the child, which means
that any minor who gives birth to a child will be its mother. A minor who is pregnant
may marry a man of full age for valid reasons with the permission of the court. Then,
she becomes of age and if the child is born in marriage, the mother’s husband will
be its father. For a child out of wedlock, there are two ways to determine the father:
acknowledgment of paternity and judicial determination of paternity. The right to
acknowledge paternity is held by minors (father as well as mother) who are at least
16 years old and when there are no grounds for their incapacitation. They can only
make statements before the guardianship court. The guardianship court has the ability
to verify the parents’ statements. It also verifies whether the prerequisites for the
admissibility of the declarations necessary for the acknowledgment of paternity are
met, as it has the duty to thoroughly investigate the case. The effectiveness of the
acknowledgment of paternity was not made conditional on the consent of the child’s
legal representative or the legal representative of the minor parent.

If the parents or only one of them is under the age of 16, the acknowledgment of
paternity cannot take place at all (Article 73 of the Civil Code). In such cases, the only
way to determine the origin of the child is through judicial establishment of paternity.

(2) The Code of Civil Procedure grants procedural capacity in cases to establish or
deny the origin of a child and to determine the ineffectiveness of an acknowledgment
of paternity to the child’s mother and father also if they have limited legal capacity, if
they are at least 16 years old. If the parents are younger, then they are not competent
to act independently in the proceedings.

(3) Parental consent is required for the adoption of a newborn child. Consent to
adoption is a personal right of the parents, so the right to give consent is given to
persons with limited legal capacity. The right to consent does not apply to parents with
no legal capacity at all.

Any minor mother who has limited legal capacity has the right to consent to the
adoption of a child. She becomes a mother from the moment the child is born. In
contrast, for the father to be entitled to this right, paternity must be established. In
exceptional cases, the consent of parents with limited legal capacity can be omitted.

67 DOLECKI, H. In H. Dolecki, T. Sokotowski (ed.), Kodeks rodzinny i opiekunczy. Komentarz
[Family and Guardianship Code: Commentary], ed. 2, Warsaw: Wolters Kluwer, p. 845-846.
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Summary: The Legal Situation of Minor Parents in Determining the Parentage
of their Child and Placing it for Adoption

The discussion in this article shows that the Polish Family and Guardianship Code
has tried to balance both the protection of the rights of minor parents and their child.
Although minor parents do not have parental authority over their child, they have been
granted the right to make the statements necessary from the determination of parentage
and adoption.
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Nova publikacia vydana nakla-
datel'stvom  WOLTERS KLUWER
reaguje na 50. vyrocie vydania prvej
spravy Rimskeho klubu ,,The Limits to
Growth®, ktord bola publikovana v roku
1972, a ktora vyvolala velkil pozornost
svetovych médii. Rimsky klub je totiz
medzinarodnd organizacia zdruZzujlica
vyznamnych vedcov, spolocenskych
a inych odbornikov (advokatov, priemy-
selnikov a obchodnikov). Jeho hlavnym
poslanim je vypractivanie globalnych
prognoéz, s cielom pdsobit’ na verejnu
mienku a rozvijat’ dialéog s politickymi
¢inite'mi o stave sveta a jeho perspekti-
vach, o modelovani dosledkov tendencii
civilizatného vyvoja a o nachadzani
moznych alternativ pre prezitie 'udstva
ako celku.

Kniha ,,The Limits to Growth* bola
vydana vo viac ako 30 jazykoch a v pocte
vy$som ako 35 miliénov vytlackov. Jej ob-
sah bol zaloZeny na linedrnych a exponen-
cidlnych pocitacovych simulaciach, ktoré
jednoznacne predikovali, Ze hospodarsky
rast nemdze pokracovat donekonecna,
a ze v kratkom cCase pride k vyCerpaniu
vsetkych zdrojov, vratane energetickych.
V knihe bolo vymodelované vycerpanie
cca 19 neobnovitenych zdrojov.

Obsah slavnej publikacie ,,The Li-
mits to Growth* z roku 1972 je aktudlny
aj po 50 rokoch, o ¢om svedc¢i aj cely rad
medzinarodnych konferencii, ktoré sa
v roku 2022 zameriavali na problematiku
»Limitov rastu®. Uved’'me si aspon nazvy
publikovanych sprav z niektorych z nich:

— “MIT-THE LIMITS TO
GROWTH+50 CELEBRATION
EVENT”, vytvorené The Club of
Rome, May 27, 2022.

— LEARTH4ALL PRESENCE AT
THE STOCKHOLM+50 CONFE-
RENCE®, vytvorené The Club of
Rome, June 02, 2022.

— VOLKSWAGEN FOUNDATION:
»30 YEARS THE LIMITS TO
GROWTH®, vytvorené The Club of
Rome, June 08, 2022.

Koncepcia novej monografie
,,Opportunities for Growth: The World
2100%, ktord je predmetom tejto recen-
zie, a ktora je taktiez reakciou na fakty
uvedené vo vysSie uvedenej publikacii
z roku 1972, je uplne odlisna. Skladé sa
z 3 kapitol, 6 kreativnych pripadovych
studii a zaveru.

Predhovor, spracovany byvalym
ministrom priemyslu a obchodu Ceskej
republiky Ing. J. Mladkom, CSc., po-
nuka vonkaj$i pohlad na analyzovanu
problematiku.

Prvé dve kapitoly st venované bu-
dacim technologickym a ekonomickym
trendom, ku ktorym patri segment umelej
inteligencie, 3D, RFID a problematika
holografického modelu sveta, ktory na-
hradi sucasny heliocentricky model.

V tretej kapitole autori prezentuji mi-
nulost’, su¢asnost’ 1 budicnost’ Rimskeho
klubu, a analyzujt, na zaklade vtedy zve-
rejnenych Ciselnych udajov, silné a slabé
stranky ,,The Limits to Growth“. Na jed-
nej strane je zrejmé, Ze v niektorych
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Castiach bola vtedajSia prognoza tUplne
myln4, ale na druhej strane je nutné brat’
vazne varovanie a nutnost’ riesit’ ekolo-
gické problémy a relevantné legislativne
zmeny v spoloCenskom systéme aj o pol
storocia neskor.
Sofistikovane koncipované pripa-
dové studie pojednavajt o:
— systémovych  aspektoch
civilizacie,
— vyvoji v segmente vzdelavania — ako
jedného z faktorov ekonomického

vyvoja

rastu,
— prognodzach budiceho vyvoja umelej
inteligencie — ako samo-uciaceho

nastroja zalozeného na neuro-morfo-
logickych komponentoch a kvanto-
vych pocitacoch,
— ekonomickych aspektoch kozmickych
projektov s multiplika¢nym efektom,
— holografickom modeli sveta.

Celkovo je mozné konstatovat, Ze
autorom sa v publikécii podarilo vhod-
nymi prognostickymi metédami nadvia-
zat’ na globalne prognézy vypracované
Rimskym klubom a prispdsobit’ ich
aktualnym podmienkam vyvoja l'udstva
v 21. storoci.

Z dovodu vyssie deklarovanych
analyz, modelov vyvoja a ponukanych
prognéz je mozné monografiu odporu-
cat’ k prestudovaniu tak posluchacom
vysokych §kol, ako aj vrcholovym ma-
nazérom a politikom, ktori sa podiel'aji
na prijimani opatreni nevyhnutnych pri
rieSeni krizovych, najmé ekologickych
situacii, za ucelom prezitia ludstva
na na$ej planéte aj v nasledujucich storo-
¢iach. Vzhl'adom na to, Ze je monografia
napisana v anglickom jazyku moze byt
zaujimavou publikdciou i na zahranic-
nych kniznych trhoch.

doc. JUDr. PhDr. Silvia Trelova, PhD.
Univerzita Komenského v Bratislave
Fakulta managementu
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Na pode Pravnickej fakulty Univer-
zity Matej Bela v Banskej Bystrici ako
usporiadatel’skej fakulty zorganizovala
Katedra obchodného a financného
prava v ditoch 13. — 14. septembra 2023
medzinarodnu  vedecktli  konferenciu
s nazvom ,,NeStandardné legislativne za-
sahy $tatu v neStandardnych situaciach®,
ktorda po trojrocnej pauze spdsobenej
pandémiou znovu obnovila tradiciu pra-
videlnych odbornych stretnuti katedier
obchodného prava fakult Ceskej a Slo-
venskej republiky. Tradi¢nou sucast'ou
tychto stretnuti, okrem vymeny poznat-
kov a informacii z realizacie pedagogic-
kého procesu a vymeny sktlisenosti je aj
vedecka konferencia, zamerana na aktu-
alne otazky obchodného prava.

V auguste 2023 oslavil krasne zi-
votné jubileum,70 rokov, prof. JUDr. Mi-
lan Durica, PhD., dlhoro¢ny sudca,
vysoko§kolsky pedagdég a uznavany
vedec uzko spity s Univerzitou Mateja
Bela v Banskej Bystrici a jej Pravnickou
fakultou. Cteni hostia konferencie si
v prijemnej atmosfére pripomenuli aj
tuto milt udalost’.

Vedeckda  rozprava  pokraCovala
v rdmci druhého diia medzinarodnej ve-
deckej konferencie. Auditérium opéitovne
privital prof. JUDr. Milan Durica, PhD.,
ktory pod’akoval organizacnému vyboru
za prebratie vedeckej zastity a zorgani-
zovanie vedeckej konferencie a nasledne
poziadal ucastnikov konferencie o pred-
stavenie svojich prispevkov. Priebeh
konferencie moderovala JUDr. Monika
Némethova,

PhD. Ako prvy predniesol svoj pri-
spevok s nazvom ,,Pozehnani a postrach

»adhocismu v obchodni legislativeé*
prof. JUDr. Josef Bejcek, CSc. z Prav-
nickej fakulty MU v Brne. Nésledne
vystapili prof. JUDr. Jan Husar, CSc.
z Pravnickej fakulty UPJS v Kosiciach
s prispevkom ,,Zmeny hospodarskych
systémov na Slovensku v 20. storo¢i®.
Problematiku nekalej sttaze pribliZili
doc. JUDr. Dana Ondrejovd, Ph.D.
z Pravnickej fakulty MU v Brne s pri-
spevkom ,,Podndkladové ceny jako
nekalé soutéz? a taktiez doc. JUDr. Jana
Strémy, PhD. z Pravnickej fakulty UK
v Bratislave s prispevkom ,,Nekald su-
taz influencerov?* V zmysle programu
konferencie d’alej so svojim spolo¢nym
prispevkom s nazvanym ,,Trestnopravna
ochrana obchodného tajomstva ako
nesStandardny legislativny zasah Statu?“
vystapili JUDr. Laura Bachiidkovd Ro-
zenfeldova, PhD. a Mgr. Simona Rudo-
hradska, PhD. z Pravnickej fakulty UPJS
v Kosiciach. K prezentujucim ucastni-
kom konferencie sa zapojili aj JUDr. Mi-
chal Cerny, Ph.D. z Pravnickej fakulty
UP v Olomouci s prispevkom nazvanym
wZtracena a opusténd oznaceni puvodu
v Cesku (2023)* a nasledne JUDr. Klara
Hurychova, Ph.D. z Pravnickej fakulty
UK v Prahe s prispevkom ,,Ceho je moc,
toho je prilis: k informa¢nim povinnos-
tem vetejnych akciovych spolecnosti®.

Po kratkej, ale velmi podnetnej
diskusii k predstavenym prispevkom
prezentovala tému ,,Plnenie nahradzu-
juce vlastné zdroje financovania — ver-
zia podla slovenskej pravnej upravy“
doc. JUDr. Jana Duracinska, PhD.
z Prévnickej fakulty UK v Bratislave.
Nasledovali svojim vystupenim na tému
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,»O pre-pack postupoch v konkurznom
prave: Dalsia harmonizacia na obzore?*
doc. JUDr. Ing. Jaroslav Dolny, PhD.
a JUDr. Dominika Cukerova, PhD.
z Pravnickej fakulty UPJS v Kogiciach.
V dalSej casti konferencie vystipil
Mgr. Jan Knobloch z Pravnickej fakulty
ZCU v Plzni s prispevkom na tému
»Krizova uprava rozhodovani organt
pravnickych osob“. Medzinarodnu ve-
decku konferenciu uzatvorili posledné
prispevky  ,,Omezeni podnikatelské
¢innosti ve stavu nouze“ JUDr. Petra
Papeza z Pravnickej fakulty ZCU v Plzni
a ,,Ochrana prvku kritickej infraStruk-
tary normami konkurzného prava“
Mgr. JUDr. Luciana Téroka z Pravnickej
fakulty UPJS v Kogiciach.

Po ukonéeni prednasanych prispev-
kov moderatorka konferencie JUDr. Mo-
nika Némethova, PhD. opakovane otvo-
rila diskusiu k pertraktovanym pravnym
oblastiam, po ktorej prof. JUDr. Milan
Durica, PhD. podakoval téastnikom
konferencie za prednesenie podnetnych
prispevkov a s tym spojené podnety
na problémy aplika¢nej praxe. Uprimné
pod’akovanie patri doc. JUDr. Ing. Mar-
tinovi Kubincovi, PhD. a d’al$im ¢lenom
organiza¢ného timu konferencie, ktori
vytvorili priatel'skl atmosféru a priestor
pre vedecko-odbornu diskusiu.

Prispevky ucastnikov konferencie
boli publikované aj v konferenénom
zborniku ,,Ne$tandardné legislativne za-
sahy Statu v neStandardnych situaciach,
Pocta profesorovi Milanovi Duricovi,
ktory bol vydany v tlacenej aj elektronic-
kej podobe. TeSime sa na d’alSie stretnu-
tie katedier obchodného prava Ceskej
a Slovenskej republiky.

JUDr. Aneta KSenzighova, MBA
Univerzita Mateja Bela

v Banskej Bystrici

Pravnicka fakulta

Katedra obchodného a finanéného
prava

Komenského 20

974 01 Banska Bystrica
Slovenska republika aneta.
ksenzighova@umb.sk
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State and law

Casopis Stat a pravo je vedecko-teoretickym
Casopisom pre otazky vedy o State a prave,
pravnej histérie a jednotlivych pravnych od-
vetvi pravnej praxe. Je urCeny predovsetkym
vysokoskolskym ucitelom, vedeckym pra-
covnikom, Studentom doktorandského Stadia
na pravnickych fakultach, ako aj Sirokej
pravnickej verejnosti pdsobiacej v pravnej
praxi a v $tatnych a samospravnych organoch.
Uverejiiuje povodné stidie a ¢lanky z roznych
odvetvi prava, eseje, informadcie, diskusie,
analyzy, spravy z vedeckého Zivota, recenzie
a anotacie, ako aj spravy k zivotnym jubiledm
vyznamnych predstavitelov vied o State a pra-
ve, taktiez z medzinarodnych konferencii a sym-
pozii na aktudlne vedecko-teoretické témy
a podobne.
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