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Editorial k jesennej edicii
SOCIETAS ET IURISPRUDENTIA 2015

Cteni citatelia, vazeni priatelia,

dovolte, aby som Vam predstavila tretie Cislo tretieho ro¢nika SOCIETAS
ET IURISPRUDENTIA, medzinarodného internetového vedeckého casopi-
su zameraného na pravne otazky v interdisciplinarnych suvislostiach.

Casopis SOCIETAS ET IURISPRUDENTIA vychadza pod zastitou
Pravnickej fakulty Trnavskej univerzity v Trnave a tematicky sa zameria-
va na spolocensky vyznamné prierezové suvislosti otazok verejného
a sukromného prava na narodnej, nadnarodnej, ako aj medzinarodne;j
urovni, zastipeného predovsetkym odvetviami dejiny prava, teéria pra-
va, rimske pravo, cirkevné pravo, ustavné pravo, l'udské prava a zakladné
slobody, medzinarodné pravo, eur6épske pravo, obc¢ianske pravo, hospo-
darske pravo aobchodné pravo, pracovné pravo, pravo socidlneho za-
bezpecenia, spravne pravo, pravo Zivotného prostredia, financné pravo,
pravo dusevného vlastnictva, trestné pravo a kriminolégia, prelinajuce sa
s taziskovymi oblastami spolocensko-vednych disciplin v najsirSom
zmysle, ku ktorym patria najma medzinarodné vztahy, verejna politika,
verejna sprava, psycholdgia, socioldgia, demografia, manazment a marke-
ting, medzinarodné ekonomické vztahy, svetova ekonomika, nadnarodné
ekonomiky a ndrodné ekonomiky.

Casopis vychadza v elektronickej on-line podobe pravidelne $tyrikrat
roCne, a to v terminoch 31. marec, 30. jun, 30. september a 31. december,
pricom ponuka priestor pre publikdciu prispevkov v podobe samostat-
nych vedeckych stadii, ako aj cyklov vedeckych studii, eseji zamysl'aju-
cich sa nad aktudlnou spolocenskou témou alebo dianim, recenzii publi-
kacif vztahujicich sa na hlavné zameranie ¢asopisu, a taktiezZ informicii,
ako aj sprav suvisiacich so zakladnym poslanim ¢asopisu. Na zaver kaz-
dého uceleného roc¢nika vydava redakcia casopisu v elektronickej on-line
podobe v anglickom jazyku zbornik abstraktov SOCIETAS ET IURISPRU-
DENTIA: ABSTRACT PROCEEDINGS, sprehl'adiiujici vSetky individualne
prispevky uverejnené v casopise SOCIETAS ET IURISPRUDENTIA v da-
nom roc¢niku.

Casopis prijima a publikuje vyhradne iba pévodné, doposial’ nepubli-
kované prispevky v slovenskom jazyku, ¢eskom jazyku, anglickom jazy-
ku, nemeckom jazyku, ruskom jazyku, francizskom jazyku, Spanielskom
jazyku, pol'skom jazyku, srbskom jazyku, slovinskom jazyku, japonskom

EDITORIAL 11
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jazyku, perzskom jazyku darij¢ina a po vzdjomnej dohode podla aktual-
nych moZnosti redakcie aj v inych svetovych jazykoch.

Webova stranka c¢asopisu SOCIETAS ET [URISPRUDENTIA ponuka ¢i-
tatel'skej verejnosti informacie v beznom grafickom rozhrani, a sibezne
aj v grafickom rozhrani Blind Friendly pre zrakovo hendikepovanych ci-
tatel'ov paralelne v slovenskom, anglickom a nemeckom jazyku. V uvede-
nych jazykoch zabezpecuje redakcia casopisu aj spatnd komunikaciu
prostrednictvom svojej osobitnej e-mailovej adresy. Zarovein webova
stranka Casopisu ponuka Citatelom vd'aka uplatneniu dynamického res-
ponzivneho webdizajnu moznost pristipenia a prehliadania z akéhokol-
vek zariadenia umoznujuceho prenos informacii prostrednictvom glo-
balnej siete internet.

Aktudlne, tretie Cislo tretieho ro¢nika ¢asopisu SOCIETAS ET IURIS-
PRUDENTIA pontka celkovo Sest samostatnych vedeckych studif, jednu
esej venujlicu sa mimoriadne aktualnej spolocenskej téme, jednu recen-
ziu novovydanej vedeckej monografie, ako aj jednu informéaciu - spravu
o uskuto¢nenej medzinarodnej pravnickej vedeckej konferencii v troch
réznych jazykoch - v anglictine, nemcine a slovencine. V ramci rubriky
,Stidie“ v poradi prva $tidia predstavuje vel'mi komplexne, systematicky
a prehl'adne problematiku skoncenia pracovného pomeru z hl'adiska slo-
venskej legislativy. Druha Studia pontuka citatel'om na podklade podrob-
nej analyzy pohlad na zakon o obcianskopravnej zodpovednosti za jad-
rovu $kodu a o jej finan¢nom kryti ako na novy pramen slovenského zod-
povednostného jadrového a obCianskeho prava. Nasledujica studia vel'-
mi dokladne objasiiuje, analyzuje a hodnoti aktudlny stav a kI'icové vy-
sledky tykajice sa zakladnych problémov skimania aztéckeho prava.
Stvrta $tidia precizne analyzuje a na podklade slovenskej pravnej Gpravy
objasnuje financné zdroje obci v Slovenskej republike z pohl'adu desat-
rocnej reflexie fiSkalnej decentralizacie. V poradi d’alsia stddia sa ststre-
d’uje na analyzu, sprehl'adnenie a vysvetlenie kl'icovych pilierov proble-
matiky pravneho instititu minimalneho déchodku v déchodkovom pois-
teni Slovenskej republiky. Posledna $tidia dokladne analyzuje a hibkovo
hodnoti pristupnost webovych stranok tustrednych verejno-spravnych
organov v Nitrianskom samospravnom kraji z hl'adiska uplatiovania me-
chanizmu preskakovania navigacie (tzv. Skip Navigation Mechanism).
Okrem toho, rubrika ,Eseje” prinasa vel'mi podnetny a vysoko aktualny
vedecky prispevok na tému ochrany prav deti v krajinach Rady Eurdpy,
rubrika ,Recenzie” pontka ¢itatel'om stru¢nt, no vystiznu recenziu no-
vovydanej vedeckej monografie autora Vojtecha Vladara ,Remedia spolii
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v stredovekom kdnonickom prave” a sprava v zaverecnej rubrike ,Infor-
macie” zase podrobne informuje o uskuto¢nenej medzinarodnej vedeckej
konferencii XII. Lubyho pravnické dni.

V suvislosti s vydanim tretieho ¢isla tretieho rocnika casopisu SO-
CIETAS ET IURISPRUDENTIA by sme vel'mi radi informovali vSetkych je-
ho ¢itatel'ov, prispievatel'ov aj priaznivcov, Ze ¢asopis bol dspeSne zare-
gistrovany v medzinarodnej databaze IndexCopernicus International
a poziadal o registraciu v dalSich medzinarodnych databazach. Stcasne
by sme velmi radi informovali aj o tom, Ze do okamihu vydania nového
Cisla Casopisu zaznamenali jeho webové stranky celkom 108 Kkrajin nav-
Stev (v abecednom poradi):

1. Afganistan 37. Indonézia 73. Peru

2. Alzirsko 38. Irak 74. PobreZie slonoviny
3. Argentina 39. Iran 75. Pol'sko

4. Arménsko 40. Island 76. Portoriko

5. Australia 41. Izrael 77. Portugalsko

6. Bangladés 42. frsko 78. Rakusko

7. Barbados 43. Jamajka 79. Rumunsko

8. Belgicko 44. Japonsko 80. Rusko

9. Benin 45. Juzna Afrika 81. Rwanda

10. Bielorusko 46. Juzna Koérea 82. Saudska Arabia

11. Bolivia 47. Kamerun 83. Senegal

12. Bosna a Hercegovina 48. Kanada 84. Seychely

13. Brazilia 49. Kazachstan 85. Singapur

14. Bulharsko 50. Kolumbia 86. Sint Maarten

15. Burkina Faso 51. Kosovo 87. Slovensko

16. Curagao 52. Kostarika 88. Slovinsko

17. Cyprus 53. Kuvajt 89. Spojené arabské emiraty
18. Ceska republika 54. Litva 90. Spojené kral'ovstvo
19. Cina 55. Lotyssko 91. Spojené Staty americké
20. Dansko 56. Luxembursko 92. Srbsko

21. Dominikanska republika 57. Maced6nsko 93. Sudan

22. Egypt 58. Mad'arsko 94. Syria

23. Ekvador 59. Malajzia 95. Spanielsko

24. Esténsko 60. Malta 96. Svajtiarsko

25. Fidzi 61. Mauricius 97. Svédsko

26. Filipiny 62. Mexiko 98. Taiwan

27. Finsko 63. Moldavsko 99. Taliansko

28. Francuzsko 64. Mongolsko 100.Tanzénia

EDITORIAL 13
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29. Ghana 65. Mozambik 101.Thajsko
30. Grécko 66. Nemecko 102.Togo
31. Gruzinsko 67. Nepal 103.Tunisko
32. Guinea 68. Nigéria 104. Turecko
33. Holandsko 69. Norsko 105.Ukrajina
34. Hongkong 70. Novy Zéland 106.Uruguaj
35. Chorvatsko 71. Pakistan 107.Venezuela
36. India 72. Panama 108.Vietnam

Obrazok 1 Teritoridlny prehl'ad krajin navstev webovych stranok casopisu SOCIETAS ET
IURISPRUDENTIA do okamihu vydania tretieho ¢isla tretieho ro¢nika

< -}
s

1 i

Pramen: Nastroje Google Analytics uplatnené na webovych strankach ¢asopisu SOCIETAS
ET IURISPRUDENTIA. Dostupné na internete: http://www.google.com/analytics/.
© Google Analytics.

Pri prilezitosti vydania tretieho cisla tretieho ro¢nika casopisu by
som sa vel'mi rada Uprimne pod'akovala vSetkym prispievatelom, ktori
don aktivne prispeli a podelili sa tak s ¢itatel'mi o svoje vedomosti, ski-
senosti ¢i nevSedné pohlady na problematiku pravnych otazok vich
rozmanitych interdisciplindrnych suvislostiach, a rovnako tiez vedeniu
Pravnickej fakulty Trnavskej univerzity v Trnave, vSetkym priatel'om, ko-
legom, zamestnancom Pravnickej fakulty i rektoratu Trnavskej univerzity
v Trnave za ich podporu a podnetné rady, a napokon tiez ¢lenom redakc-
nej rady Casopisu.
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Verim, Ze cCasopis SOCIETAS ET IURISPRUDENTIA poskytne pod-
netnu a inspirativnu platformu pre komunikaciu na drovni odbornej aj
obcianskej verejnosti, a rovnako aj pre vedecké a celospolocensky pri-

.....

terdisciplinarnych spolocenskych suvislosti, a to nielen na narodnej, ale
aj na regionalnej a medzinarodnej drovni.

V mene celej redakcnej rady aredakcie ¢asopisu SOCIETAS ET IU-
RISPRUDENTIA

s uctou,
Jana Koprlovj,

hlavny redaktor

Trnava 30. september 2015
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Editorial for Autumn Edition
of the SOCIETAS ET IURISPRUDENTIA 2015

Dear readers and friends,

let me introduce the third issue of the third volume of SOCIETAS ET IU-
RISPRUDENTIA, an international scientific online journal for the study of
legal issues in the interdisciplinary context.

The journal SOCIETAS ET IURISPRUDENTIA is issued under the aus-
pices of the Faculty of Law of the Trnava University in Trnava, Slovakia,
and it thematically focuses on social relevant interdisciplinary relations
on the issues of public law and private law at the national, transnational
and international levels, represented first of all by following branches of
law - legal history, theory of law, roman law, canon law, constitutional
law, human rights & fundamental freedoms, international law, European
law, civil law, economic law & trade law, labour law, social security law,
administrative law, environmental law, financial law, intellectual proper-
ty law, criminal law and criminology, connected to the key areas of social
science disciplines in the broadest understanding, those represent above
all international relations, public policy, public administration, psycholo-
gy, sociology, demography, management and marketing, international
economic relations, world economy, transnational economies and na-
tional economies.

The journal is issued in an electronic on-line version four times
ayear, regularly on March 31st, June 30th, September 30t and Decem-
ber 31st, and it offers a platform for publication of contributions in the
form of separate papers and scientific studies as well as scientific studies
in cycles, essays on current social topics or events, reviews on publica-
tions related to the main orientation of the journal and also information
or reports connected with the inherent mission of the journal. At the end
of every entire volume the journal’s editorial office releases in electronic
on-line version in the English language prepared abstract proceedings
SOCIETAS ET IURISPRUDENTIA: ABSTRACT PROCEEDINGS summarizing
the all individual contributions published in the journal SOCIETAS ET
[URISPRUDENTIA in the corresponding volume.

The journal accepts and publishes exclusively only original, hitherto
unpublished contributions in the Slovak language, Czech language, Eng-
lish language, German language, Russian language, French language,
Spanish language, Polish language, Serbian language, Slovenian language,
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Japanese language, Persian language Dari and by mutual agreement in
relation to current possibilities of the editorial office also in other world
languages.

The website of the journal SOCIETAS ET IURISPRUDENTIA offers the
reading public information in the common graphical user interface as
well as in the blind-friendly interface designed for visually handicapped
readers, both parallel in the Slovak, English as well as German languages.
In all those languages the journal’s editorial office provides also feedback
communication through its own e-mail address. At the same time the
website of the journal offers readers due to the use of dynamic respon-
sive web design accession and browsing by using any equipment that al-
lows transmission of information via the global Internet network.

The current, third issue of the third volume of the journal SOCIETAS
ET [URISPRUDENTIA offers a total of six separate scientific studies, one
essay on very important social topic, one review of newly published sci-
entific monograph as well as one piece of information - report on real-
ized legal international scientific conference in three different langua-
ges — in the English, German, and Slovak languages. Within the section
“Studies” the first study presents very broadly, systematically, and clearly
the questions of the employment termination under the Slovak legisla-
tion. The second study offers readers on the basis of a detailed analysis
aview of the Act on Civil Liability for Nuclear Damage and Its Financial
Coverage as a new source of the Slovak liability nuclear and civil legisla-
tion. The following study very carefully clarifies, analyzes, and evaluates
the current state and key results related to the basic problems of investi-
gation of the Aztec law. The fourth study accurately analyzes and on the
basis of the Slovak legislation explains the financial resources of munici-
palities in the Slovak Republic with regard to a decade reflection of the
fiscal decentralization. The next study concentrates on analyzing, ex-
plaining, and clarifying the key pillars of the issue of legal institute of the
minimum pension in the pension insurance system of the Slovak Repub-
lic. The last study very precisely analyzes and deeply evaluates the web-
sites’ accessibility of the central public administration bodies in the Nitra
region from the view of applying the skip navigation mechanism. Moreo-
ver, the section “Essays” offers very inspiring and current scientific paper
on the questions of the protection of children’s human rights in the
Council of Europe Member States, the section “Reviews” offers readers
a brief, but concise review of newly published scientific monograph writ-
ten by Vojtech Vladar “Remedia Spolii in the Medieval Canon Law”, and
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report in the final section “Information” informs in detail about interna-
tional scientific conference XII. Luby Law Days.

In relation to the release of the third issue of the third volume of the
journal SOCIETAS ET IURISPRUDENTIA we are pleased to inform all its
readers, contributors as well as fans that the journal has been successful-
ly registered in the international database IndexCopernicus International
and applied for registration in other international databases. At the same
time we would like to inform that till the date of the new issue, the jour-
nal’s websites had recorded a total of 108 countries of visits (in alphabet-
ical order):

1. Afghanistan 37. Ghana 73. Philippines
2. Algeria 38. Greece 74. Poland

3. Argentina 39. Guinea 75. Portugal

4. Armenia 40. Hong Kong 76. Puerto Rico
5. Australia 41. Hungary 77. Romania

6. Austria 42. Iceland 78. Russia

7. Bangladesh 43. India 79. Rwanda

8. Barbados 44. Indonesia 80. Saudi Arabia
9. Belarus 45. Iran 81. Senegal

10. Belgium 46. Iraq 82. Serbia

11. Benin 47. Ireland 83. Seychelles
12. Bolivia 48. Israel 84. Singapore
13. Bosnia and Herzegovina 49. Italy 85. Sint Maarten
14. Brazil 50. Jamaica 86. Slovakia

15. Bulgaria 51. Japan 87. Slovenia

16. Burkina Faso 52. Kazakhstan 88. South Africa
17. Cameroon 53. Kosovo 89. South Korea
18. Canada 54. Kuwait 90. Spain

19. China 55. Latvia 91. Sudan

20. Colombia 56. Lithuania 92. Sweden

21. Costa Rica 57. Luxembourg 93. Switzerland
22. Cote d’'lvoire 58. Macedonia 94. Syria

23. Croatia 59. Malaysia 95. Taiwan

24. Curagao 60. Malta 96. Tanzania
25. Cyprus 61. Mauritius 97. Thailand

26. Czech Republic 62. Mexico 98. The Netherlands
27. Denmark 63. Moldova 99. Togo

28. Dominican Republic 64. Mongolia 100. Tunisia

29. Ecuador 65. Mozambique 101.Turkey

18
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30. Egypt 66. Nepal 102.Ukraine

31. Estonia 67. New Zealand 103.United Arab Emirates
32. Fiji 68. Nigeria 104.United Kingdom

33. Finland 69. Norway 105.United States of America
34. France 70. Pakistan 106.Uruguay

35. Georgia 71. Panama 107.Venezuela

36. Germany 72.Peru 108.Vietnam

Figure 1 Territorial View of Visitors’ Countries in Relation to the Websites of the Journal
SOCIETAS ET IURISPRUDENTIA before Issuing the Third Issue of the Third Volume

<« - 3R
)

1 - 2 218

Source: Tools of Google Analytics in Relation to Websites of the Journal SOCIETAS ET IU-
RISPRUDENTIA. Available at: http://www.google.com/analytics/. © Google Analyt-
ics.

On the occasion of launching the third issue of the third volume of
the journal I would be delighted to sincerely thank all contributors who
contribute actively in it and share with the readers their knowledge, ex-
perience or extraordinary views on legal issues in their broadest social
context as well as the top management of the Faculty of Law of the
Trnava University in Trnava, all friends, colleagues, employees of the
Faculty of Law as well as rector’s administration at the Trnava University
in Trnava for their support and suggestive advices and, finally, also
members of journal’s editorial board.

I believe that the journal SOCIETAS ET IURISPRUDENTIA will pro-
vide a stimulating and inspirational platform for communication both on
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the professional level and the level of the civic society, as well as for sci-
entific and society-wide beneficial solutions to current legal issues in
context of their broadest interdisciplinary social relations, in like manner
at national, regional and international levels.

On behalf of the entire editorial board and editorial office of the
journal SOCIETAS ET IURISPRUDENTIA

Yours faithfully,
Jana Koprlova,

editor in chief

Trnava, Slovakia, September 30, 2015
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Termination of Employment
under the Slovak Legislation?

Andrea OlSovska
Miriam Laclavikova

Abstract: The study represents an outline of the ways of employment ter-
mination under the Slovak labour law (agreement on termination of em-
ployment relationship, notice by the employee, notice by the employer, im-
mediate termination of employment, termination of employment within
a probationary period). In particular, it focuses on the problematic part of
legislation (e.g. termination of employment by the employer for the breach
of labour discipline and dismissal by the employer due to employee’s re-
dundancy) and on the claims arising from an invalid termination of em-
ployment,

Key Words: Labour Law; Labour Code; Termination of Employment;
Agreement on the Termination of the Employment Relationship; Notice by
the Employee; Notice by the Employer; Immediate Termination of Employ-
ment; Termination of Employment within a Probationary Period; Claims
Arising from Invalid Termination of Employment; the Slovak Republic.

Termination of employment represents a significant intervention not
only in the position of the employer but also of the employee. In order to
maintain the protective function of labour law, an increased attention is
paid on the protection of the employee as she/he is the weaker party to
the employment relationship.2

According to the Article 36 of the Constitution of the Slovak Republic,
employees are entitled to fair and satisfactory working conditions and

-

The presented scientific study was carried out within the Project of the Slovak Research
and Development Agency: “The Human Dignity and the Fundamental Human Rights and
Freedoms in the Labour Law”, in the Slovak original “Déstojnost’ ¢loveka a zdkladné l'udské
prdva a slobody v pracovnom prdve”, project No. APVV-0068-11, responsible researcher
prof. JUDr. Helena Barancova, DrSc.

Compare with BARINKOVA, M. Nad skonéenim pracovného pomeru so zamestnancami so
zodpovednostou za rodinu v Slovenskej a Pol'skej republike [On Termination of Employ-
ment Relationship with Employees with Family Responsibilities in Slovakia and Poland].
Prdvni rozhledy. 2006, ro¢. 14, ¢. 7, p. 247 and following. ISSN 1210-6410.

N
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the law should provide them particular protection against an arbitrary
dismissal and discrimination at work. In conjunction with the Article 51
of the Constitution a person may claim rights under the Article 36 of the
Constitution only within the acts implementing these provisions. The act
governing the termination of employment is the Act No.311/2001 Coll.
the Labour Code, as amended (hereinafter referred to as “the Labour Co-
de”).

The question on what can be perceived as protection against arbitrary
termination of employment (not protection against the termination of em-
ployment as such) was addressed by the Constitutional Court of the Slo-
vak Republic. In its Resolution Ref. No. IV. US 150/03-41 the Court states
that “according to Art. 36 (b) of the Constitution, employees have the right
to fair and satisfactory working conditions. The law shall ensure particular
protection against an arbitrary dismissal and discrimination at work.
However, the protection against arbitrary dismissal, in the opinion of the
Constitutional Court, is not the finality of such an employment or similar
legal relationship, nor it is a prohibition of its termination, if it is terminat-
ed in accordance with constitutional and legal limits for such a procedure
of the employers. Such guarantees cannot be derived from the content of
this fundamental right and, in fact, these guarantees would also be against
the spirit of this fundamental right. Protection against an arbitrary dismis-
sal is provided by general courts and other authorities of the legal protec-
tion.”

Termination of the employment relationship is, therefore, possible
based on the ways listed exhaustively in the Section 59 of the Labour
Code and on the basis of a legal act (agreement, notice, immediate termi-
nation, termination within the probationary period) or on the basis of
a legal event (employment concluded for a fixed period shall expire at the
end of the agreed period). The termination of employment of an alien
(third countries) or of a stateless person is provided for in a special legis-
lation. Their employment relationship shall terminate on the date when
their stay on the territory of the Slovak Republic ends, based on an en-
forceable decision to withdraw a residence permit, or when there enters
into force a final resolution imposing for such a person expulsion from
the Slovak Republic or the period for which the authorization was issued

3 Resolution of the Constitutional Court of the Slovak Republic Ref No.IV.US 150/03-41
[2003-08-27].
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to stay in the Slovak Republic has elapsed (it is not necessary to perform
any act, as the employment ends automatically).

In the event of a death of an employee, this means a termination of
employment relationship. A new way of termination of the employment
relationship exists under the law and according to the Section 58 (7) of
the Labour Code* (which also creates employment of a temporarily as-
signed employee to the user employer and under the law the employ-
ment relationship with the employer who assigned the employee ends,
but not in accordance with the law).

In addition to the conditions for termination of employment provid-
ed for in the Labour Code (e.g. forms> of the delivery or various substan-
tive conditions, for example in the case of a dismissal due to organiza-
tional reasons, it is the obligation to offer a suitable job position accord-
ing to the Section 63 (2) of the Labour Code), in the case of termination of
employment under a legal act it is necessary for the valid termination of
employment to meet the requirements of a legal act in general (a legal act
should be concrete, comprehensible, in accordance with the law, etc.).
Particulars of a legal act are provided for in the Civil Code - in its general
part (Act No.40/1964 Coll. the Civil Code, as amended), which is also
used as an alternative to the first, general part of the Labour Code® (in
this section is also enshrined the legislation on legal acts).

4 If an employee is temporarily assigned contrary to the Section 58 (6) in the first or sec-
ond sentence, there happens termination of employment relationship between the em-
ployee and the employer or temporary employment agency and there is created an em-
ployment for an indefinite period between the employee and the user employer.

5 E.g. the Section 17 of the Act No. 311/2001 Coll. Labour Code, as amended: (1) A legal ac-

tion whereby an employee disclaims his/her rights in advance shall be invalid. (2) A legal

action for which prescribed consent has not been granted by a competent authority or le-
gal representative or for which the prescribed consent of the employees’ representatives
was not granted, a legal action that was not negotiated with the employees’ representa-
tives beforehand, or a legal action not executed in the expression as stipulated by this Act,
shall be deemed void only if so expressly stipulated by this Act or by special regulation.

(3) Invalidity of a legal action may not be to the detriment of an employee, unless the in-

validity was caused by himself/herself alone. If an employee sustains damage as a result

of an invalid legal action, the employer shall be obliged to provide indemnification for it.

According to the Section 1 (4) of the Labour Code, unless stipulated otherwise by the part

one of the Labour Code, the general provisions of the Civil Code shall apply to individual

and collective legal relations according to the Section 1 (1) of the Labour Code.

o
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Agreement on termination of employment

In practice, the agreement on termination of employment is considered
as a simple and seamless method of termination of employment. Accord-
ing to the Section 60 of the Labour Code, the termination agreement
should be concluded in writing; however, if it is agreed orally, such an
agreement is also valid. Employment shall terminate under the agree-
ment on the date on which the employer and employee agreed.

However, the agreement must include the reasons why the parties
decided to terminate the employment relationship and it is in the case
when the employee requests that these reasons be given or when the
employment ends for organizational reasons or for the employee’s disa-
bility.

Notice (dismissal)

It can be stated that in addition to the agreement the most commonly
used employment termination method is the notice of dismissal. Termi-
nation of employment by notice can be realized by the employer and also
by the employee. While the employee may terminate the employment by
notice for any reason or without giving a reason (Section 67 of the La-
bour Code), the employer, subject to the protective function of labour
law, may give notice to an employee only for reasons which are exhaust-
ively stipulated by the Labour Code in the Section 63 (1). In general, the
reasons for the termination of employment by the employer can be di-
vided into reasons relating to the employer’s entity - the so-called organ-
izational reasons, and reasons relating to an individual worker. The no-
tice reason must exist at the time of termination of the employment, i.e.
on the date of delivery of the notice (not as an afterthought).

In the case of a notice, the employment relationship terminates only
after the expiry of the notice period, not by its delivery. The notice period
starts from the first day of the calendar month following the delivery of
notice and ends on the last day of the corresponding calendar month.

The notice period lasts at least one month, unless otherwise stated.
The notice period lasts at least two months if the employment of an em-
ployee on the date of delivery of the notice has lasted at least one year.
The notice period of the employee to whom the employer gives a notice
on the grounds listed in the Section 63 (1) a) or b) or because the em-
ployee has lost medical fitness in the long term to perform the current
job according to medical opinion lasts at least three months if the em-
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ployment of an employee at the employer’s on the date of delivery of the
notice has lasted at least five years. A longer notice period may be agreed
in the employment contract or collective agreement (possibly, in an
agreement with the employee).

The employer may give notice to an employee only for the following

reasons: if

a) the employer or part thereof

1. ceases to exist or
2. relocates and the employee disagrees with the change of the
agreed place of work,

b) the employee becomes redundant in view of the written decision of

the employer or of the competent authority due to the change of the
employer’s tasks, technical facilities, or staff reduction in order to
ensure the effectiveness of the work or due to other organizational
changes (and the employer which is a temporary employment agen-
cy, even if the employee becomes redundant with respect to the ter-
mination of the temporary assignment pursuant to the Section 58 of
the Labour Code before the expiry of the period for which the em-
ployment for a fixed period of time was concluded; the legislation on
this notice reason is effective from September 1st, 2015),”

the employee due to her/his health condition, according to medical
opinion, lost the ability to perform previous work for long term, or
she/he is not allowed to perform it for occupational disease or risk
for the disease, or if she/he has reached the maximum permissible
exposure at the workplace determined by decision of a competent
public health authority,

d) employee

7 From March 1st, 2015, in the case when the employment with an agency for a fixed period

is concluded, it is necessary to define the duration of employment by a specific date. If

there is a premature termination of the temporary assignment before the expiry of the

fixed period, the employee is no longer assigned, but his/her employment lasts until the
expiry of the concluded period. If a temporary employment agency does not have availa-

ble another work for the employee, it can apply this notice reason. For this notice reason
there applies the same legislation as for other notice reasons, with the exception that in
the event of such an employment termination there shall not apply the obligation to offer
another job position under the Section 63 (2) of the Act No. 311/2001 Coll. Labour Code,
as amended.
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does not meet the requirements stipulated by regulations for the
performance of the agreed work (they are determined by gener-
ally binding legal regulations which may change in the course of
the employment at any time. If the employee, when concluding
the employment, was qualified for the performance of the agreed
work, there can be a situation when after some period of time
there has occurred achange of legislation and the employee
ceases to meet the requirements for the performance of the
agreed work. This may be a precondition for achieving a qualifi-
cation, skills, or having a certain length of professional experi-
ence),8

no longer meets the requirements under the Section 42 (2) of the
Labour Code,

without fault of the employer does not meet the requirements
for the proper performance of the agreed work which were stat-
ed by the employer in an internal regulation (requirements for
a proper performance of work differentiate from the prerequi-
sites for the performance of work by their sources of law, but al-
so by the fact that the conditions are set for the type of work that
the employee has agreed in the employment contract, while the
requirements apply to the concrete work task carried out within
the agreed type of work. Thanks to this narrower definition of
requirements the employer can control the work process in ac-
cordance with the concrete and actual conditions.® The employ-
er’s will to set requirements for the performance of work is not
unlimited. The employer must proceed in accordance with the
principle of adequacy and the requirements should be set so that
they are justifiable and legitimate for the particular job),

does not complete the work task in a satisfactory way and the em-
ployer has required him in writing in the last six months to re-
move this deficiency and the employee has not removed it within
areasonable time,

there are certain reasons for the employee for which the employer
could immediately terminate the employment or for aless serious
breach of labour discipline; it is possible to give notice to an employee

8 Compare with BARANCOVA, H. Zdkonnik prdce: Komentdr [The Labour Code: Commen-
tary]. 1. vyd. Praha: C. H. Beck, 2010, p. 293. ISBN 978-80-7400-172-7.

9 BELINA, M. et al. Zdkonik prdce: Komentdr* [The Labour Code: Commentary]. 1. vyd. Praha:
C. H. Beck, 2008, p. 201. ISBN 978-80-7179-607-7.
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for aless serious breach of labour discipline when she/he has been
informed about the possibility of dismissal in respect of the violation
of labour discipline in writing in the last six months.

Notice must be in writing, delivered to the other party to the em-
ployment relationship (to the employee in person)!0 and the notice of
dismissal by the employer must contain factually defined reason for termi-
nation, stated in such a way as to be unmistakable (the reason cannot be
subsequently amended), otherwise it is invalid.

The Labour Code also contains other conditions of validity of notice
by the employer (i.e. the substantive requirements) that the employer
must fulfil. If these conditions are not met, the employer’s dismissal is in-
valid. Under the Section 74 of the Labour Code, the employer’s notice
must be firstly consulted with employees’ representatives (if they oper-
ate at the employer; if not, the employer has no obligation to consult it). If
an employer wants to make an employee redundant and this employee is
at the same time the representative of employees, the employer is
obliged for termination - pursuant to the Section 240 (9) of the Labour
Code - to have a consent of representatives of employees (the employees’
representatives are protected in such a way not only during the duration
of employment, but also a half year after the end of their term of office).
Notice of employer may be given to persons with disabilities only after
prior approval of the Office of Labour, Social Affairs, and Family (Section
66 of the Labour Code).

The employer is obliged to offer the employee another suitable job
position according to the Section 63 (2) of the Labour Code, before giving
notice to an employee. The obligation to offer a suitable job does not ap-
ply for the employer if the employer gives notice because of unsatisfacto-

10 Written documents of the employer concerning the establishing, change, and termination
of an employment relationship or the establishing, change, and termination of an employ-
ee’s obligations arising from an employment contract must be delivered to the employee
in person. The employer shall deliver documents to the employee at the workplace, em-
ployee’s place of residence, or anywhere where the employee shall be intercepted. Docu-
ments delivered by using a postal company shall be dispatched by the employer to the
last known address of the employee, as recommended mail with advice of delivery and
note “to his/her own hands”. The obligation to deliver the document will be fulfilled as
soon as the employee or the employer receives the document or when the postal office
returns the document as undeliverable to the employer or employee, or if the delivery of
the document has been thwarted by acts or omissions of the employee or employer. The
effects of delivery shall also apply if the employee or the employer refuses to accept the
document.
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ry performance of the duties or due to a less serious breach of labour dis-
cipline, or on the grounds for which the employer may immediately ter-
minate the employment. The offer of a suitable job is not necessary to
proceed if the employer has no other suitable job position to offer to the
employee (the employer is not obliged to create a new job position). If
the employer is not able to continue to employ the employee, even on
part-time in a place that was agreed as a place of work, or employee is
not willing to switch to another suitable job - offered at the place which
has been agreed as place of work, or the employee is not willing to attend
the necessary preparation for this other job position, in these cases the
employer does not have to meet this offer obligation.

The offered suitable job may be any work which is available at the
employer. However, it must be a job for which the employee meets the
medical requirements. The employer should take into consideration the
fact that the other work should be suitable for the employee also from
the point of view of his/her abilities and qualifications, but the job posi-
tion does not have to match the complete employee’s qualifications (the
employer, thus, must offer also a job position that is actually several lev-
els lower than the previous position and it can even be a worse paid job).
Obviously, if it is required by the nature of the work, the employee must
also comply with other requirements stipulated by the legislation or with
the requirements of the employer.

According to the Section 64 (1) a) to e) of the Labour Code, the em-
ployer cannot give a notice to an employee within the so-called protected
period (prohibition of notice), for example during employee’s temporary
incapacity for work, at the time when an employee is pregnant or on ma-
ternity leave, or when the employee is on parental leave or when em-
ployee - a single parent is caring for a child younger than three years, or
at the time when the employee is released for along time to exercise
a public function.

The prohibition of notice does not apply absolutely, i.e. even if the
employee is in the protected period his/her employer may give him/her
the notice (Section 64 (3) of the Labour Code). An employee may decide
to terminate the employment by notice at any time during the duration of
employment.

The labour legislation always reacts to the situation in the market
which is specifically related to the processes of restructuring enterprises.
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The most frequent results of these processes are different organizational
changes of the employer resulting in a reduction of staff.

According to the Section 63 (1) b) of the Labour Code, the employer
can give a notice to the employee if she/he becomes redundant based on
the written decision of the employer or of the competent authority on the
change in her/his duties, technical equipment, or on the staff reductions
in order to increase work efficiency, or on other organizational changes.

If there raises a need for the employer to change the organization of
his/her activities, a situation may occur where the employer will no
longer need the performance of work of certain employees and they be-
come redundant for him/her. An employee is redundant for the employer
not only when the employer does not longer need his/her agreed work
performance, but also when he/she does not longer need the employee
to perform a part of his/her job description!! or only one of a number of
previously performed tasks.2 The performance of work of the redundant
employee is no longer required, the employer has no work tasks for the
employee, and therefore it is absolutely impossible to continue to employ
the employee.!3 The employer’s inability to employ the employee should
be interpreted also in a manner that while there was a decision by the
employer on organizational change and the employer may assign work
tasks to the employee, but due to the adoption of organizational change
the employer does not need such work any longer it is the case of the
employee’s redundancy (the employee’s job is unnecessary for the em-
ployer).14

11 The Czech case law is interesting because it justifies dismissal of the employee due to his/
her redundancy if a part of the employee’s job duties is eliminated (the employee’s work-
load will be reduced), provided that the employer has tried to agree with the employee on
a change in working conditions, and if no agreement is reached nor the agreement on
termination of employment is concluded then the employer may give a notice. Compare
with Resolution of the Supreme Court of the Czech Republic Ref. No.21 Cdo 1322/2002
[2003-01-14]; Resolution of the Supreme Court of the Czech Republic Ref. No. 21 Cdo 1573/
2004 [2005-02-15]; and Resolution of the Supreme Court of the Czech Republic Ref.
No. 21 Cdo 1770/2002.

12 BELINA, M. et al. Zdkonik prdce: Komentd# [The Labour Code: Commentary]. 1. vyd. Praha:
C. H. Beck, 2008, p. 196. ISBN 978-80-7179-607-7; and R 42/1982.

13R 51/1997. In: Zdkonnik prdce s judikatirou [The Labour Code with Case-Law]. 2. vyd.
Bratislava: lura Edition, 2009, p. 246. ISBN 978-80-8078-250-4.

14 Compare with Resolution of the Supreme Court of the Czech Republic Ref. No. 21 Cdo 4535/
2007 [2008-12-11].
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In order to exercise the notice reason - the employee’s redundancy,
the employer must meet specified conditions:15

+ the employer must adopt awritten decision on organizational
change, i.e. decision on a change of the employer’s roles, his/her fa-
cilities, the staff reductions in order to increase work efficiency, or
other organizational changes,

#+ the employee’s redundancy, and

+ a causal relationship between the decision on organizational change
and the employee’s redundancy.

Selection of a redundant employee is at the discretion of the employer.
In accordance with the existing relevant case-law on the selection of re-
dundant employee the decision is made solely by the employer. In a pos-
sible lawsuit the court does not examine the selection of a redundant
employee. The court only examines whether there was an organizational
change and whether in its consequence the employee became redun-
dant.16

In addition to the employee’s redundancy, there is used in practice
another notice reason - breach of labour discipline. According to the Sec-
tion 63 (1) e) of the Labour Code, the employer may give notice to an
employee if there are reasons for which the employer could terminate
the employment immediately with the employee!? or for less serious
breach of labour discipline. The employer can give notice to the employ-
ee for less serious breach of labour discipline if the employee has been
made aware in writing of the possibility of employment termination in
relation with breach of labour discipline in the past six months.

The mentioned provision, thus, contains two reasons for the em-
ployment termination in relation to labour discipline. The first notice
reason represents alegal situation when an employee seriously violates
labour discipline and the employer may decide whether to give a notice
to an employee or to terminate their employment relationship immedi-

15 BELINA, M. et al. Zdkonik prdce: Komentdr [The Labour Code: Commentary]. 1. vyd. Praha:
C. H. Beck, 2008, p. 194. ISBN 978-80-7179-607-7.

16 Resolution of the District Court of Brno Ref. No. 7 Co 612/66 [1967-01-03]; R90/1967;
Resolution of the Supreme Court of the Czech Republic Ref. No. 21 Cdo 4535/2007 [2008-
12-11]; and Resolution of the Supreme Court of the Czech Republic Ref. No.21 Cdo 172/
2007 [2007-11-20].

17 An employer may terminate an employment relationship exceptionally, only in cases
where the employee a) was lawfully sentenced for committing a willful offence; b) was in
serious breach of labour discipline.
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ately. The second reason for the notice can occur when the employee vio-
lated labour discipline in a less serious manner. If an employer wants to
terminate employment with such employee for this reason, after the first
breach of labour discipline she/he must inform the employee in writing
that if in the next six months the employee will repeat to violate the la-
bour discipline (i.e. the employee violates the same or other obligation in
a less serious manner), the employee will be given a notice (the employee
may be given a notice after two less serious breaches of labour disci-
pline).

If the employer wishes to give notice to an employee for misconduct
in labour discipline, the employer is obliged to inform the employee of
the reason for employment termination and to allow him/her to give his/
her opinion on this reason.

The degree of intensity of misconduct in labour discipline is evaluated
by the employer depending on the particular circumstances in which the
employee violated labour discipline. In determining the intensity the em-
ployer should take into account the personality of the employee, his/her
function, his/her present attitude to the work tasks in time and situation
in which there has been a breach of discipline, the degree of the employ-
ee’s fault, the manner and intensity of the violation of the employee’s
concrete obligations, the consequences of misconduct for the employer;
the employer should also consider whether the employee’s conduct
caused the damage and at the same time it is necessary to take into ac-
count the specific circumstances for the employer (i.e. the established
habits at the employer, e.g. to which extent is tolerated a certain breach
of labour discipline, etc.).18 However, in the event of litigation, only the
court is finally entitled to decide on the seriousness of the misconduct.
Many employers establish in their internal rules (especially in the staff
regulations) which breaches of work duties will be evaluated as serious
and which as a less serious labour misconduct.

As mentioned above, it is necessary to examine the particular cir-
cumstances of each breach of work duties, and although the employer
has defined in his/her internal regulations which breach of professional
duties is considered as serious and which as less serious, these regula-
tions should be taken into account only as a certain “guide”, recommen-

18 Resolution of the Supreme Court of the Czech Republic Ref. No. 21 Cdo 1252/2002 [2003-
01-21]; and Resolution of the Supreme Court of the Czech Republic Ref. No.21 Cdo 414/
2001.

STUDIES 31



a I SOCIETAS ET IURISPRUDENTIA
D | 2015, ro¢nik II1., ¢islo 3, s. 21-40
CIETAS

SO AS http://sei.iuridica.truni.sk
IVRISPRVDENTIA ISSN 1339-5467

dation, and information for employees. In a possible lawsuit such an in-
ternal regulation is not binding for the court and the court may evaluate
the seriousness of the misconduct differently from the employer in his/
her internal regulations (it is, therefore, not appropriate to “generalize”
any breach of labour discipline).

The employer must prove that the employee is culpable of the miscon-
duct, to be able to apply the notice reason - breach of labour discipline.
The employer must demonstrate that the employee violated his/her ob-
ligations, either intentionally or at least negligently.

In general, the minor violations are, for example, arriving late to
work or leaving early, failure to notify obstacles to work on time to the
employer if that employee knew about these obstacles in advance,
a short term leaving from work without the consent of the employer,
failure to comply with deadline of certain work tasks (of course, it is nec-
essary to take into account the seriousness of the concrete work task),
smoking in the workplace (unless there is not immediately endangered
the safety at work), etc. Serious misconduct in labour discipline is, for ex-
ample, a proven having, use, and serving of alcohol beverages or other
intoxicating substances in the workplace and the employee’s refusal of
breath test for alcohol consumption, and rejection to take tests for the
presence of narcotics and psychotropic substances, theft (of personal be-
longings of other employees and the things that are the property of the
employer), or the use of the employer’s assets for private purposes.

To maintain the principle of legal certainty, the Labour Code in its
Section 63 (4) allows an employer to give notice to an employee for mis-
conduct only within two months from the date when she/he learned
about the grounds for the employment termination (the so-called subjec-
tive time), no later than one year from the date when the cause of dismis-
sal arose (the so-called objective time).

In practice the breach of labour discipline is often mistaken with the
notice reason - the unsatisfactory performance of work tasks. In the case
of unsatisfactory performance of work tasks it is an objective impossibil-
ity of the employee to perform the work tasks to the satisfaction of the
employer; the employee does not violate labour obligations, but is not
able to “work in high quality”. The employer does not need to prove the
fault of the employee as it is in the case of misconduct (there is no need
to prove that the employee willfully or negligently fails to comply with
satisfactory performance of work tasks. Let us demonstrate a concrete
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situation: The employee must i.e. produce 12 products per day according
to a norm, she/he does not infringe any obligation, but simply cannot fol-
low the production pace and cannot produce the required number of
products). It should be noted that there may be situations when an em-
ployee simultaneously cannot perform job duties in a satisfactory man-
ner and at the same time violates the labour discipline.

The employer may apply this notice reason only after the employee
has been informed of the unsatisfactory performance of work tasks and
yet the alleged deficiencies are not remedied. The information on unsat-
isfactory fulfilment of work tasks by the employer must be in writing. At
the same time, the employer must provide the employee with a reasona-
ble period during which the employee has the opportunity to improve
his/her work performance. Only after these conditions are fulfilled the
employer can give an employee a notice.

The employer can be unsatisfied with the employee’s performance of
work for along time (for dismissal on grounds of misconduct in labour
discipline it is important to respect the objective and subjective dead-
lines), but if the employer wants to apply to an employee a notice for un-
satisfactory performance of work tasks, she/he can do so if she/he has
previously called upon the employee for elimination of deficiencies in the
last six months and the employee did not mitigate them within a reason-
able time.

Immediate termination of employment

In situations deserving a special consideration when working conditions
are so unfavourable that it is not acceptable for the party to the employ-
ment relationship to continue in employment it is possible to terminate
such an employment immediately.

As it is clear from the very concept of “the immediate termination of
employment”, the employment relationship shall terminate immediately,
i.e. in the moment of delivery of immediate termination of employment
to the other participant of employment. An essential differentiating fea-
ture of immediate termination of employment, as opposed to dismissal, is
the fact that the immediate termination of employment is conceptually
not related with the notice period.

The employer as well as the employee, both can immediately termi-
nate the employment, but only on the grounds exhaustively listed in the
Labour Code, while the immediate termination of employment by the
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employer is considered to be an exceptional method of termination of
employment.

In order to make the immediate termination of employment applica-
ble, we must comply with all the requirements of a legal act in general as
well as with the requirements contained in the Section 70 of the Labour
Code under which the immediate termination of employment must be in
writing and must contain a factually defined reason so that it cannot be
confused with another reason (which shall not be subsequently amend-
ed), and must be received by the other party within the prescribed peri-
od, otherwise it is invalid. If at the employer’s there are the employees’
representatives, the validity of the immediate termination of employment
by the employer requires their participation under the Sections 74 and
240 (9) of the Labour Code (as in case of a dismissal).

The employer may terminate employment only within two months
from the date when the employer became familiar with the reason for
immediate termination, but no later than one year from the date when
this reason occurred. An employee may immediately terminate the em-
ployment only within one month from the date when she/he became fa-
miliar with the reason for immediate termination of the employment re-
lationship.

The employer may, exceptionally, immediately terminate the em-
ployment only if there are any of the following reasons:

+ if an employee has been finally convicted of an intentional crime
(there is necessary final conviction; only the fact that the employee is
charged with a crime or remanded in custody is not sufficient), or

+ if the employee has seriously breached the labour discipline.

Given the fact that the immediate termination of employment is an
exceptional way of termination of employment, the Labour Code in the
Section 68 (3) provides for an exhaustive list of categories of employees
with whom the employer cannot terminate employment immediately (e.g.
pregnant employee, male/female employee on parental leave, employee
who is personally caring for a close person, who is a person with a severe
disability).

An employee may immediately terminate the employment if there are
the following reasons (if his/her employer violates certain obligations):

+ if the employee, according to medical opinion, can no longer perform
work without a serious threat to his/her health and the employer did
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not transfer him/her to another appropriate work within 15 days
from the date of submission of this report,

4 if the employer did not pay to the employee remuneration, wage
compensation, travel expenses, compensation for standby duty, re-
imbursement for temporary sick leave, or any part thereof within
15 days after the due date,

4 if the employee’s health or life is directly endangered,

4 ajuvenile employee can immediately terminate the employment also
if she/he cannot perform her/his work without risk to her/his moral
values.

Given the fact that the employee usually terminates the employment
immediately when she/he encounters herself/himself in an existential
threat, according to the Section 69 (4) of the Labour Code she/he is enti-
tled to wage compensation in the nature of a certain satisfaction and in
the amount of an average wage for the notice period of two months. In
this case the employee has terminated the employment because there
was such a compelling reason; she/he could not terminate the employ-
ment relationship in another way, for example by a dismissal.1?

Termination of employment within the probationary period

If one of the parties to the employment relationship does not want to
continue in employment during the time of the probationary period, the
employment can be easily terminated without legal restrictions. Accord-
ing to the Section 72 (1) of the Labour Code it is sufficient for the termi-
nation of employment if one of the parties to the employment relation-
ship shall notify the other party that it has terminated the employment
within a probationary period.

Within the probationary period the employment relationship may be
terminated by the employer as well as by the employee and for any rea-
son or no reason, without requiring the consent of the other party to the
employment relationship. Pursuant to the Section 72 of the Labour Code
there is only required that the written notice of termination of employ-
ment be received by the other party to the employment relationship at
least three days before the employment relationship is terminated. This
written notice must be delivered to the other party, i.e. it is necessary to
make it accessible to its recipient.

19 Compare with BARANCOVA, H. Zdkonnik prdce: Komentdr [The Labour Code: Commen-
tary]. 1. vyd. Praha: C. H. Beck, 2010, p. 321. ISBN 978-80-7400-172-7.
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However, if the notice is not realized in a written form and the notice
is not received within the prescribed period, the termination of employ-
ment is still valid because the Labour Code does not penalize the non-
compliance with these requirements with invalidity. Although in this case
the termination of employment within a probationary period is valid, the
participant of employment violated the Labour Code, and additionally,
the employer might be penalized for violation of labour legislation.

Notably, in the case of a pregnant female employee, a female employ-
ee up until the end of the ninth month after the birth, or a breast-feeding
employee employment termination in a probationary period is possible
only in exceptional circumstances and for grounds not connected with
the maternity. In addition, the employment termination of such a female
employee must be stated in writing, otherwise it is not valid.

The disputes regarding invalid employment termination

In case of invalid termination of employment relationship by legal act -
mutual agreement, during the probationary period or in case of immedi-
ate termination both parties, i.e. the employer and the employee have the
right pursuant to the Sections 77 - 80 of the Labour Code to file a court
action within a two-month preclusive period claiming invalidity of termi-
nation of the employment relationship.20

Invalidity of termination of the employment relationship is a relative
invalidity which can be claimed only by the party that is affected by the
reason for invalidity. This constitutes an exception from the principle of
absolute invalidity of legal acts set out in the Labour Code.

The basic precondition for enforcing a claim arising from an invalid
termination of employment by the employer is the notification whereby
the employee notifies his/her employer that he/she insists on his/her
continued employment. This applies analogically to the cases of invalid
termination of employment at the initiative of the employee.

If in case of an invalid notice given by the employer or in case of an
invalid termination of the employment relationship by the employer with
immediate effect or during the probationary period the employee notifies
the employer that he/she is determined to continue being employed by
him/her, his/her employment relationship continues and the employer is

20 BARANCOVA, H. Zdkonnik prdce: Komentdr [The Labour Code: Commentary]. 1. vyd. Pra-
ha: C. H. Beck, 2010, p. 530 and following. ISBN 978-80-7400-172-7.
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obliged to grant him/her a wage compensation if he/she does not assign
work to the employee in accordance with his/her employment contract.
The employee is entitled to such compensation in the amount of average
earnings from the date on which he/she notified the employer that he/she
is determined to continue being employed by him/her until the time when
the employer enables him/her to continue performing his/her work or
until the time when the court rules on the termination of employment
pursuant to the Section 79 of the Labour Code.

If the total time for which the employee should provide wage com-
pensation exceeds 12 months, the court may at the request of his/her
employer to pay wages for time in excess of 12 months be reduced, pos-
sibly to be paid for time in excess of 12 months to deny the employee at
all. Wage compensation can be awarded for a maximum time of 36
months.

If the employee gives an invalid notice of termination or unlawfully
terminates his/her employment relationship either with immediate ef-
fect or during the probationary period and the employer notified him/
her that he/she insists on him/her to continue performing his/her work,
his/her employment relationship continues. Should the employee fail to
continue performing his/her work, the employer is entitled to ask him/her
for the compensation of damage sustained as a result of his/her conduct.

If it is proven that an employment relationship was terminated un-
lawfully, the court determines in its decision - judgment - that the ter-
mination of the employment relationship is invalid and that the employ-
ment relationship continues.

Severance payment

According to the Section 76 of the Labour Code, the employee is entitled
to severance pay if the employment relationship is terminated by:
agreement for organizational reasons (Section 63 (1) a) of the Labour
Code); redundancy (Section 63 (1) b) of the Labour Code); or for the
long-term health incapacity of an employee according to a medical opin-
ion. The minimal amount of severance pay in case of termination for or-
ganizational reasons and redundancy is a multiple of the employee’s av-
erage monthly earnings and the number of months of the notice period.

If the employment is being terminated by the employer’s notice, the
employee is entitled to severance payment in the amount of his/her av-
erage monthly earnings if the employment has lasted at least 2 years and
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less than 5 years, two average monthly earnings if the employment has
lasted at least 5 years and less than 10 years, three average monthly
earnings if the employment has lasted at least 10 years and less than
20 years, or four average monthly earnings if the employment has lasted
more than 20 years.

If the employment is being terminated by mutual agreement of the
employer and the employee, the employee is entitled to severance pay-
ment in the amount of his/her average monthly earnings if the employ-
ment has lasted less than 2 years, two average monthly earnings if the
employment has lasted at least 2 years and less than 5 years, three aver-
age monthly earnings if the employment has lasted at least 5 years and
less than 10 years, four average monthly earnings if the employment has
lasted at least 10 years and less than 20 years, or five average monthly
earnings if the employment has lasted more than 20 years.

If the employment relationship is terminated by an agreement or by
notice for health reasons connected with work (i.e. a work-related injury
or occupational disease), the employee is entitled to an amount of at least
ten times the average monthly wage. The employer may also provide the
employee with severance pay in cases other than those mentioned above.

A higher compensation for dismissal can be agreed in the employ-
ment contract or in the collective agreement, or in other agreement with
the employee (but the principle of equal treatment should be respected).

Summary

Termination of employment is extremely radical intervention into the
legal status of the employee and of the employer. The Labour Code gov-
erns the termination of employment (agreement on the termination of
the employment relationship, notice by the employee, notice by the em-
ployer, immediate termination of employment, termination of employ-
ment within a probationary period) as well as the claims arising from in-
valid termination of employment by several provisions. The constitu-
tional basis of this legislation is the Article 36 of the Constitution of the
Slovak Republic, pursuant to which employees are entitled to fair and
satisfactory working conditions and the law should provide particular
protection against the arbitrary dismissal and discrimination at work.
The present study focuses specifically on the problematic part of the leg-
islation - notice by the employer due to the breach of labour discipline
and dismissal by the employer due to the employee’s redundancy - and
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on the related case law. At the same time it also highlights the claims aris-
ing from an invalid termination of employment. As a conclusion we can
state that a key feature of the provisions of the Labour Code of the Slovak
Republic on termination of employment remains the protection of em-
ployees in their position of the weaker party to an employment relation-
ship.
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Act on Civil Liability for Nuclear Damage
and Its Financial Coverage as a New Source
of the Slovak Liability Nuclear and Civil Legislation?

Marianna Novotna
Jakub Handrlica

Abstract: The study is dedicated to the key amendments of legislation re-
garding civil liability for nuclear damage occurring as of the effective date
of January 1st, 2016, by virtue of new law which regulates civil law aspects
of compensation of nuclear damage and related issues. Based on detailed
analysis of new legislation the authors offer their opinion to the realized
amendments, whereas they are trying to assess their actual impact on the
aggrieved persons on one side as well on operator as a liable person on the
other side. The authors do not avoid demonstration of possible application
complications, whether persisting from the original Atomic Act or those
which may arise out of the new legislation.

Key Words: Civil Liability; Act on Civil Liability for Nuclear Damage; Vien-
na Convention on Civil Liability for Nuclear Damage; Nuclear Damage; Op-
erator of Nuclear Installation; Substantive Causal Court Jurisdiction; the
Slovak Republic.

Introduction

On March 19th, 2015, with the effective date on January 1st, 2016,2 new
separate Act No. 54/2015 Coll. on Civil Liability for Nuclear Damage and

-

This study was prepared as outcome of research project VEGA No. 1/0256/12 “Civil Nu-
clear Liability Regime - Perspectives and Options of Its Future Development in the Slo-
vak, International and European Law”, in the Slovak original “Ob¢ianskopravny rezim
zodpovednosti za jadrové $kody - perspektivy a moznosti jeho d’alSieho vyvoja na tirovni
slovenského, medzinarodného a eurépskeho prava”.

Act on Civil Liability for Nuclear Damage and Its Financial Coverage came to force on
March 30th, 2015, except for the Articles I, III and IV which shall come to force on Janu-
ary 1st, 2016. Such set-up of the effective date is a result of substantively unsystematic
and unsubstantiated inclusion of the Article II of the mentioned act which results in the
amendment of the Act No. 106/2004 Coll. on Sales Tax from Tobacco Products and the
Article V which supplements the Act No. 85/2005 Coll. on Political Parties and Political
Movements. Both mentioned Articles came to force on March 30t%, 2015, whereas all oth-

N
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Its Financial Coverage and on amendment and supplement of certain acts
(hereinafter as “ACLND” or “Act on Liability for Nuclear Damage”) was
passed which replaces the current regulation of this issue which, from
the effective date on December 1st, 2004, was comprised in Act No. 541/
2004 Coll. on Peaceful Use of Nuclear Energy (Atomic Act) and on
amendment and supplement of certain acts (hereinafter as the “Atomic
Act”).

The path to extraction of the regulation of civil liability for nuclear
damage from the substantive regulation in the Atomic Act and to creation
of new separate legislation was nowhere near easy. Already as soon as in
year 2008 the Nuclear Regulatory Authority of the Slovak Republic (here-
inafter as the “NRA”) submitted to the session of the Slovak Government
material called “Analysis of Status and Concept of Development of New
System of Civil Liability for Nuclear Damage in the Slovak Republic”3 on
the grounds of which a bill of separate legislation regulating the compen-
sation of nuclear damage and its financial coverage was prepared. How-
ever, due to not very clear reasons from substantive and expert points of
view, the bill was dismissed in year 2010 by the Council of Legislation of
the Slovak Government with the recommendation to retain the men-
tioned regulation within the structure of the Atomic Act and, from sub-
stantive point of view, to restrict the same only to the necessary extent
arising from the Vienna Convention on Civil Liability for Nuclear Damage
as international convention binding upon the Slovak Republic in this
field.*

As mentioned in the reasoning report to the Act on Liability for Nu-
clear Damage, the pressure of non-governmental organizations support-
ing the environmental protection as well as the towns in the vicinity of
the nuclear plants® forced the NRA to revive the idea of more precise
regulation in the form of a separate legislation adoption of which subse-

er parts substantively related to the issue of liability for nuclear damage shall come to
force on January 1st, 2016.

Conceptual material “Analysis of Status and Concept of Development of New System of
Civil Liability for Nuclear Damage in the Slovak Republic” was approved by the Resolu-
tion of the Slovak Government No. 880/2008 on December 34, 2008.

At the same time, the Resolution of the Slovak Government No. 880/2008 by which the
Head of the NRA was assigned to submit to the Slovak Government the bill on civil liabil-
ity for nuclear damage and its financial coverage was revoked.

The Reasoning Report to the Government Bill on Civil Liability for Nuclear Damage and Its
Financial Coverage and on amendment and supplement of certain acts, p. 8.
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quently became part of the Government Legislative Task Plan for 2014.6
Under the patronage of the NRA the final wording of the ACLND was the
work of the members of the Interdepartmental Working Group on Civil
Liability for Nuclear Damage with the members being the representatives
of the affected authorities and organizations.”

The reasons that lead to the extraction of legal regulation of liability
for nuclear damage from the Atomic Act and to the adoption of a separate
law® laid especially in theory of law position of the liability for nuclear
damage as an institute of civil law. From this point of view, the inclusion
of the issue of compensation of damage based solely on the civil law con-
structed liability of the operator of the nuclear installation as a liable en-
tity and related civil law issues of the Atomic Act as a legal regulation of
the public (administrative) law was systematically wrong. According to
the reasoning report to the Act on Liability for Nuclear Damage, also
purely pragmatic (legislative-technical) reasons were in favour of crea-
tion of separate legislation, whereas this way the submitting entity of the
bill tried to eliminate the non-system interventions to the civil aspects of
the compensation of nuclear damage in the cases of opening of adminis-
trative parts of the Atomic Act due to the necessity of transposition of the
European legislation® and vice versa, as the case may be.

Creation of a separate legal regulation was evaluated as more appro-
priate also from the point of view of possibility to include this issue as
a separate subject matter in the Act No. 40/1964 Coll. Civil Code (herein-
after as the “CC”) as a general regulation of the private law. Possible legal
regulation of compensation of nuclear damage in the CC was and is
deemed as inappropriate and/or undesirable due to specifics of the type

o

The Slovak Government passed the bill on civil liability for nuclear damage and its finan-
cial coverage on December 10th, 2014, by the Resolution of the Slovak Government
No. 627/2014.

The Interdepartmental Working Group on Civil Liability for Nuclear Damage was created
by the Nuclear Regulatory Authority of the Slovak Republic in year 2007 from the mem-
bers of the affected government authorities, municipal authorities, operators, insurers,
and independent experts. The activity of the Interdepartmental Working Group was re-
newed in year 2013 and the result of its activity was preparation of the articulated word-
ing of the adopted Act on Liability for Nuclear Damage.

The idea of a separate legal regulation regulating the civil liability for nuclear damage has
been resonating amongst Slovak experts since 2007.

Amendment of the Atomic Act was required for instance by necessity of transposition of
the Directive No. 2009/71/Euratom (Act No. 350/2011 Coll.) and the Directive No. 2011/
70/Euratom (Act No. 143/2013 Coll.) which, from the content point of view, have no con-
nection with the issue of civil liability for nuclear damage.
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of liability deviating from “traditional” view of the delict law institutes.
The following issues are in favour of special regulation separated from
traditional subject matter of the liability for damages caused by extreme-
ly hazardous operation!? in the CC: separate concept of nuclear damage
as a compensable harm linked to international liability regime of the nu-
clear law which the Slovak law is a part of, limitation of liability of the
operator, separate regime of time limitation of exercising the right to
compensation of nuclear damage as well as specifically formulated
mechanisms of distribution of available compensation funds.

Systematization view on the new legal regulation may be summa-
rized by statement that the Act on Liability for Nuclear Damage may be
included in the set of separate civil law regulations, whereas, however, it
indicates the specifics arising from the nature of the liability for nuclear
damage as a regime which may be identified especially and preferentially
as international one forming a general fundament for national legal regu-
lations of particular countries.!? For this reason, § 2 ACLND recognizes
the Vienna Convention on Civil Liability for Damage Caused by Nuclear
Incident (hereinafter as the “Vienna Convention”)2 as a source of law
binding for the Slovak Republic, whereas the provisions thereof are di-
rectly applicable for its addressees.!® In accordance with the nature of

10 Due to its nature, the operation of nuclear installations is traditionally viewed by expert
literature as atypical example of extremely hazardous operation (see for instance
SVESTKA, J., J. SPACIL, M. SKAROVA, M. HULMAK, et al. Obéansky zdkonikI. § 1 - 459:
Komentdr [Civil Code 1. § 1 - 459: Commentary]. 1. vyd. Praha: C. H. Beck, 2008, p. 1110.
ISBN 978-80-7400-004-1), despite of its separate legal regulation.

11See NOCERA, F. La responsabilité civile nucléaire: actualisation du régime international.
Uniform Law Review. 1998, vol. 3, no. 1, pp. 15-30. ISSN 1124-3694.

12 The Vienna Convention on Civil Liability for Nuclear Damage [1963-05-21]; see document
IAEA INFCIRC 500. By its Resolution No.71 dated on January 25%, 1995, the National
Council of the Slovak Republic approved the accession of the Slovak Republic to the Con-
vention and it was approved by the President on February 23r4, 1995. In relation to the
Slovak Republic the Convention became valid on June 7%, 1995, under the Article XXIV
par. 3 of the Vienna Convention. The Slovak translation of the Vienna Convention was
published in the Collection of Laws of the Slovak Republic as the Notice of the Ministry of
Foreign Affairs No. 70/1996 Coll. on Accession of the Slovak Republic to the Vienna Con-
vention on Civil Liability for Damages Caused by Nuclear Incident. The accession charter
was kept with the Director General of the International Atomic Energy Agency on March
7th, 1995.

13 Historically, two parallel legal regimes were created at international level representing
the duality of the legal regime from the beginnings of forming of the regime of liability for
nuclear damage. On one side the so-called Vienna regime represented by the Vienna Con-
vention on Civil Liability for Nuclear Damage [1963-05-21] which is an open system with
“worldwide operation” enabling any country to become its participant without any re-
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the Vienna Convention as an international treaty ratified by the Slovak
Republic and declared in the manner stipulated by law (prior to coming
into force of the Constitutional Act No.90/2001 Coll.), this convention
was in line with the Article 154c par. 2 of the Constitution of the Slovak
Republic incorporated in the Slovak law by provision of § 2 ACLND. The
mentioned provision (probably with the aim to prevent undesired colli-
sions of the Vienna Convention with the national legal regulation in the
Act on Liability for Nuclear Damage which could be identified in relation
to the original regulation of the Atomic Act)!* enumerates those provi-
sions of the Vienna Convention which as directly applicable or as using
the enabling provisions of the Vienna Convention are not explicitly stipu-
lated in the law.

Contrary to the regulation in the Atomic Act, the new legal regulation
abandoned the notice on subsidiary application of generally binding reg-
ulations on liability for damages (the Civil Code and the Commercial
Code). The likely reason was the systematic extraction of the issue of
compensation of nuclear damage to the separate law of a civil law nature,
the nature of which, due to relations which it regulates, could implicitly
indicate the subsidiary application of the Civil Code as a legal regulation
of the general private law. The necessity of subsidiary application of gen-
eral civil regulation is justified also by non-complexity of the regulation
by the ACLND in the sense of missing regulation of content and the meth-
od of compensation of damages which is leaved by the Vienna Conven-
tion in the scope of lex fori.l®> Compared to other regulations regulating

striction; on the other side the so-called Paris regime represented by the Paris Convention
on Third Party Liability in the Field of Nuclear Energy [1960-07-29] (hereinafter as the
“Paris Convention”) open only for the countries which are members of the OECD and
which are authorized to accede to the international treaties (deriving such authorization
from its membership) which origination was initiated by the Atomic Energy Agency.
Compare with NOVOTNA, M. and P. VARGA. Vplyv tiniového prava na medzinarodny ra-
mec pravnej Upravy zodpovednostnych vztahov jadrového prava [Influence of EU Law on
the International Framework of Legal Regulation of the Liability Relations in Nuclear
Law]. Prdvny obzor. 2015, ro¢. 98, & 2, pp. 128-147. ISSN 0032-6984; and KOSNACOVA
[NOVOTNA], M. Obtianskopravna zodpovednost za jadrovii $kodu v prave EU [Civil Lia-
bility for Nuclear Damage in the EU Law]. International and Comparative Law Review.
2004, ro¢. 4, ¢. 11, p. 35. ISSN 1213-8770.

14 See more details in NOVOTNA, M. and ]. HANDRLICA. Zodpovednost’ za jadrové $kody: Vy-
zvy pre medzindrodnu a ndrodnu zodpovednostnu legislativu v post-fukushimskom obdobi
[Liability for Nuclear Damages: Challenge for International and National Liability Legisla-
tion in the Post-Fukushima Period]. 1.vyd. Bratislava: Veda, vydavatel'stvo Slovenskej
akadémie vied, 2011, p. 146 and following. ISBN 978-80-224-1218-6.

15 See the Article VIII of the Vienna Convention.
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the compensation of damages in the civil law regime which regulation
was extracted to a separate law (e.g. act on liability for damages caused
by defective product, act on liability for damages caused while exercising
state power), and which, despite of more specific link to general regula-
tion of the delict law compared to regulation of liability for nuclear dam-
age, include the provision referring to subsidiary application of the CC,16
such abandonment in the Act on Liability for Nuclear Damage may be
viewed as out of standard. At the moment it is impossible to predict what
will be the impact of the missing provision in the application practice, the
most realistic scenario is probably the implicit operation of subsidiary
application of the Civil Code using the argumentation of the position of
the Act on Liability for Nuclear Damage as a separate civil law regulation
referring to the Article VIII of the Vienna Convention.1?

Liable person and mechanism of exercising the right to
compensation of nuclear damage

Unlike typically constructed international treaties regulating the com-
pensation of damages, the Vienna Convention is not based (as none of the
international conventions regulating the issue of liability for nuclear
damages is) on direct and exclusive international liability of the coun-
tries, but as a priority from the civil law constructed liability of the opera-
tor of nuclear installation,8 who, as a sole entity, is liable for occurrence
of nuclear damage (so-called legal channelling).1® While constructing this

16 See § 6 par. 1 of the Act No. 294/1999 Coll. on Liability for Damages Caused by Defective
Product: “Unless otherwise provided in this act, the compensation of damages caused by de-
fective product shall be governed by the provisions of the Civil Code” and § 25 par. 1 of the
Act No. 514/2003 Coll. on Liability for Damages Caused while Exercising the State Power
and on amendments of some acts: “Unless otherwise provided in § 26, the legal relations in-
cluding preliminary negotiations of the claim pursuant to this act shall be governed by the
Civil Code”.

17 See the Article VIII of the Vienna Convention on Civil Liability for Nuclear Damage [1963-
05-21]: “The nature, form and the extent of compensation of damages as well as its equita-
ble distribution shall be decided pursuant to the legal regulations of the competent court
while observing the provisions of this Convention”.

18 NOVOTNA, M. and J. HANDRLICA. Zodpovednost’ za jadrové skody: Vyzvy pre medzindrodnii
a ndrodni zodpovednostnu legislativu v post-fukushimskom obdobi [Liability for Nuclear
Damages: Challenge for International and National Liability Legislation in the Post-
Fukushima Period]. 1.vyd. Bratislava: Veda, vydavatel'stvo Slovenskej akadémie vied,
2011, pp. 121-122. ISBN 978-80-224-1218-6.

19 For legal channelling concept see more AMEYE, E. Channelling of Nuclear Third Party Li-
ability towards the Operator: Is It Sustainable in a Developing Nuclear World or is There
a Need for Liability of Nuclear Architects and Engineers?. European Energy and Environ-
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so-called concentrated liability, the position of international “lawmaker”
was based on the proposition that shifting the liability for nuclear dam-
age solely to the operator of the nuclear installation is in accordance with
the principles of the civil law liability, since while using the nuclear ener-
gy as activity which is organized, managed by the operator and the oper-
ator makes profit out of it, there are certain processes of using certain
types of technology or forces of nature which alone bear relatively high
risk of harmful consequences. The operator is an entity which, due to its
position of organizing and managing entity, has the biggest influence on
the safest method of using of these dangerous sources and thus an oppor-
tunity to avert and to prevent the damages.

Obviously the concept of exclusive liability of the operator of nuclear
installation remained preserved also in the new regulation. In addition,
the ACLND removed terminology irregularities existing at the time of ef-
fect of the original regulation of the Atomic Act?? by synchronizing the
customary civil law terminology of identification of the operator as a lia-
ble entity with the terms which are defined by the Atomic Act within the
framework of the public law co-extensive terms of the given issue. While
the Atomic Act keeps using the terminology of the public law by identifi-
cation of the operator of nuclear installation as a licence holder (holder of
the licence for commissioning of the nuclear installation, operation of the
nuclear installation, the holder of the licence for the stage of decommis-
sioning, and the holder of the licence for transportation of radioactive
materials, except for holder of the license for operation of storages), the
Act on Liability for Nuclear Damage works already with the civil law term
operator, whereas mutual interconnection of these two terms is gov-
erned by provision of § 3 par. 4 letter a) ACLND which linked the legal
definition of the operator to entity to which the relevant licence was is-

mental Law Review. 2010, vol. 19, no. 1, pp. 33-58. ISSN 0966-1646; PELZER, N. Die recht-
liche Kanalisierung der Haftung auf den Inhaber einer Atomanlage - ein juristischer und
wirtschaftlicher Fehlgriff?. Versicherungsrecht. 1966, vol. 17, no. 41, pp. 1010-1014. ISSN
0342-2429; and VANDEN BORRE, T. Channelling of Liability: A Few Juridical and Eco-
nomic Views on an Inadequate Legal Construction. In: N. L. J. T. HORBACH, ed. Contempo-
rary Developments in Nuclear Energy Law: Harmonising Legislation in CEEC/NIS. 1sted.
The Hague; Boston: Kluwer Law International, 1999, pp. 13-39. ISBN 90-411-9719-2.

20 For the mentioned terminology irregularities see more in NOVOTNA, M. and J. HANDRLI-
CA. Zodpovednost' za jadrové Skody: Vyzvy pre medzindrodnu a ndrodnu zodpovednostni
legislativu v post-fukushimskom obdobi [Liability for Nuclear Damages: Challenge for In-
ternational and National Liability Legislation in the Post-Fukushima Period]. 1. vyd. Brati-
slava: Veda, vydavatel'stvo Slovenskej akadémie vied, 2011, pp. 232-233. ISBN 978-80-
224-1218-6.
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sued within the administrative proceedings by the Slovak Nuclear Regu-
latory Authority.

Pursuant to the Article V par. 1 of the Vienna Convention, liability of
the operator of the nuclear installation for nuclear damage caused by nu-
clear incident is generally based on the concept of unlimited liability
modified by the possibility of the member states to determine by their
national legal regulations the maximum amount of damages for which
the operator of the nuclear installation is liable. Despite the fact that de-
termination of the maximum line of liability was left to the member
states, these must honour mandatorily set minimum extent of liability set
by the Vienna Convention representing 5 million gold U.S. dollars per
each nuclear incident, whereas such minimum limit of liability is deter-
mined at the value of dollar as a clearing unit which is converted in the
rate to gold as of April 29th, 1963, i.e. 35 USD per one Troy ounce of pure
gold. Due to the fact that this is a so-called floating limit which depends
on the development of the price of gold in the world markets, the current
amount of minimum liability of the operator in the regime of the Vienna
Convention varies depending on these movements. Currently, the value
of gold for one Troy ounce is in the range of approximately 1 200.00 USD
per Troy ounce which is multiple of 34.29 of price of gold in which the
limit of liability of operator was determined as of April 29t, 1963. There-
fore, the current minimum limit of liability of the operator set by the Vi-
enna Convention which must be reflected by national legislations of the
member states when constructing the limited liability of the operator is
in the range of approximately 171 450 000.00 USD.

As a member state of the Vienna Convention, in its national law the
Slovak Republic opted for the concept of limited liability of the operator
by setting the financial limit to which the operator of the nuclear installa-
tion is liable for caused nuclear damage.

Original legal regulation of the Atomic Act limited the duty of the op-
erator of the nuclear installation to compensate nuclear damage up to the
limit of 300 million EUR for nuclear installations with the nuclear reactor
or nuclear reactors for energy purposes during the commissioning and
during the operation or up to the amount of 185 million EUR in case of
other nuclear installations during the commissioning and during the op-
eration and during transportation of radioactive materials, and in case of
all nuclear installations in the stage of decommissioning. The mentioned
extent (threshold) of the liability of the operator (together with the lower
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extent for nuclear installations with lower degree of risk of occurrence of
nuclear damage) remained unchanged also in the Act on Liability for Nu-
clear Damage (since its increase has taken place relatively recently?! and
under current price of gold and development of the EUR/USD conversion
rates it meets the limits set by the Vienna Convention). However, the
ACLND provided precisely to which “other” nuclear installations during
the commissioning and during the operation does the reduced limit of
liability of the operator in terminology of the Atomic Act apply in particu-
lar. These will include especially nuclear installations with the nuclear
reactor serving solely for scientific, educational, or research purposes.

The principle of financial limitation of the operator’s liability has
been previously subject of the questions which were necessary to ad-
dress in the process of negotiation of the new bill. It was especially the
issue of equitable distribution of the limited funds in case of occurrence
of nuclear damage exceeding the aggregate extent of operator’s liability.

Taking into account such limitation of liability of the defendant,
a (theoretic) question arose how the courts would decide on the amount
of the awarded compensation of damages. Due to the absence of any legal
scheme in the Atomic Act which would provide the manual for deciding
the amount of the compensation of damages, it would not be clear what
formula should be used by the judge due to the limited amount of availa-
ble compensation tools in the decision-making. Awarding the compensa-
tion in the extent of occurrence of total damage (in accordance with the
Slovak civil law principle of full compensation of damages) it would be
acceptable only in case the total required amount of compensation of all
legal actions which claims are not affected by exercising of the objection
of statute of limitations does not exceed the maximum amount which
represents a limit of the operator’s liability. However, once the required
extent of compensation of damages in aggregate exceeds the amount of
limited liability, compensation of damages in accordance with the princi-
ple of compensation of harm would become unjust, since only the claims
decided earlier would be fully compensated, whereas for the claims de-
cided later there would be no compensation funds left due to consumma-

21 Act No. 143/2013 Coll. amending and supplementing the Act No. 541/2004 Coll. on Peaceful
Use of Nuclear Energy (the Nuclear Energy Act) and on amendments and supplements to
some acts as amended by later acts, and amending and supplementing the Act No. 238/2006
Coll. on the National Nuclear Fund for Decommissioning of Nuclear Facilities and for Man-
agement of Spent Fuel and Radioactive Waste (the Nuclear Fund Act) and on amendments
and supplements to some acts as amended by later acts.
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tion thereof. This situation is even more essential due to the nature of the
occurrence of the nuclear damage: from the time point of view, primarily
the compensation of financial/property damages would be compensated
(since these are identifiable within a very short time period following the
occurrence of the nuclear incident), on the other hand, injuries and fatali-
ties (which may be viewed as socially more significant), manifested in
most cases within longer time period, would not be compensated at all
after consuming available tools in case of larger nuclear incidents.

Therefore, the new Act on Liability for Nuclear Damage addressed
this issue (especially upon impulse of the insurers as providers of the fi-
nancial security) by creation of statutory mechanisms which, upon des-
ignated scheme, determine the drawdown of the compensation tools for
particular periods for exercising of right to compensation of damages, so
that in each of such periods at least a part of allocated funds is available.

The scheme works with three time periods defined within ten year
foreclosure period for exercising the right to compensation of nuclear
damage, whereas the decisive factor is the moment of exercising the right
to compensation of nuclear damage. For the rights exercised within the
first period, i.e. by the end of the sixth month from the date of occurrence
of the nuclear incident as a result of which the nuclear damage occurred,
50 % from the statutory financial volume designated for coverage of lia-
bility for nuclear damage would be allocated for full or pro rata compen-
sation of nuclear damage. Further 30 % from the financial volume de-
termined for coverage of liability for nuclear damage and unspent part of
the volume from the first period shall be allocated for full or pro rata
compensation of nuclear damage which was exercised from the begin-
ning of the seventh month till the end of the 24t month from the date of
occurrence of the nuclear damage. Within the last period, the remaining
20 % from the statutory financial volume designated for coverage of lia-
bility for nuclear damage as well as unspent part of the volume from the
second period shall be allocated for full or pro rata compensation of nu-
clear damage which was exercised from the beginning of the 25t month
till the end of the tenth year from the date of occurrence of the nuclear
incident.

The claims for compensation of nuclear damage shall be satisfied pro
rata: all claims to compensation of nuclear damage pro rata to the finan-
cial volume allocated for satisfaction thereof within the given time peri-
od. In case the application of the mentioned distribution mechanism does
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not result in spending of the financial volume of total limit of liability (i.e.
300 million EUR or 185 million EUR), whereas in certain period the com-
pensation of nuclear damage for spending of allocated financial volume
was only prorated, after the lapse of ten years following the nuclear inci-
dent which resulted in nuclear damage all the exercised claims shall be
settled and possible deficits supplemented fully or pro rata in relation to
all exercised claims.

Even in case of application of the mentioned mechanism it may hap-
pen that certain or all of the legal actions shall be satisfied only partially
in accordance with the designated scheme (partial satisfaction may occur
in case of larger nuclear incidents), however, despite of that the men-
tioned solution may be viewed as a positive sign which together with
other changes of the new legal regulation may contribute to more trans-
parent procedure of damage compensation.

Insurance or other financial security of the liability of the operator
for nuclear damage

The extent of risk and intensity of hazard related to operation of the nu-
clear installation required, both within the regulations of the interna-
tional law and in accordance with them also within the national laws of
the member states of the international treaties regulating the liability for
damages caused by nuclear incident, linking of the operation of the nu-
clear installation to fulfilment of duty of financial security for the opera-
tor’s liability in the form of insurance or other financial security.

The operator is obliged to cover its liability for nuclear damage up to
the limit of liability set forth in § 5 par. 1, 2 and 3 of the ACLND, whereby
this represents the fulfilment of the principle of congruence (conformity)
of the extent of the operator’s liability and its financial coverage. The ob-
jective of such constructed principle was to ensure that the amount of
damages for which the operator is liable is always covered by equal
amount of available and/or quasi-available cash which represents an ad-
vantage both for the aggrieved entity as well as the operator of the nucle-
ar installation. The aggrieved entity has the certainty that possible legal
claims shall be financially covered and the operator has compensation
sources available in the form of available cash.

New legal regulation made precise the prerequisites and conditions
for provision of financial coverage of the liability, whether in the form of
insurance as a financial coverage of the liability for nuclear damage pro-
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vided by the authorized entity pursuant to the Act No.39/2015 Coll. In-
surance Act and on amendment and supplement of certain acts or in the
form of financial security as other type of financial coverage of the liabil-
ity, whereas it is deemed that financial satisfaction from the financial se-
curity and the derived satisfaction of claims of the aggrieved for compen-
sation of nuclear damage must be identical with the one in case of insur-
ance.

Insurance market (unlike other forms of financial coverage) created
a special mechanism for coverage of risk of occurrence of nuclear damage
meaning the creation of special association of insurance entities, so-
called insurance pools, via which the bearing of risk is shared amongst
more entities?2 which on the basis of the insurance contracts provide
coverage of the liability of the operators of the nuclear installations. The
insurance of risk of occurrence of nuclear damage in the Slovak Republic
is realized by the Slovak Nuclear Insurance Pool as a free association of
more insurance entities which was created at the Slovak Insurance Asso-
ciation on July 31st, 1997, by execution of the agreement on cooperation
in insuring the nuclear damages caused by operation of the nuclear in-
stallation. The Slovak Nuclear Insurance Pool is an entity which has no
legal capacity, for this reason the leading insurer - Allianz - Slovenska
poistoviia, a.s., acts on behalf of the pool on the basis of power of attor-
ney from other members of the pool.

Both the Vienna Convention as well as the Paris Convention general-
ly allow the possibility to cover the liability via means other than insur-
ance,23 therefore, from this point of view, the ACLND took advantage of
the relevant provision of the Vienna Convention which was made precise
by enumerating particular types of certain security tools of the financial
and capital markets. They include especially guarantee by domestic legal
entity or foreign legal entity allocating the funds of more operators (in-
cluding foreign operators), bank guarantee, special purpose pledged
bank deposit, or any other form of security which secures financial cov-
erage of liability for nuclear damage equally to the above-mentioned
types of financial security. The ACLND explicitly excluded participation of

22 Compare with ANDRIS, D., G. GALEY, S. REITSMA and R. WALKER. Nuclear Risks in Proper-
ty Insurance and Limitations of Insurability. Zurich: Swiss Reinsurance Company, 2003,

p. 3.
23 See the Article VII par. 1 of the Vienna Convention and the Article 10 (a) of the Paris Con-
vention.
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public funds in securing the financial coverage, even in the case the oper-
ator of the nuclear installation is directly the state.

Due to the fact that the funds of other financial security are not
common in practice and compared to the insurance they are deemed as
funds indicating lower degree of financial certainty and rentability, the
Act on Liability for Nuclear Damage provides for certain types of security
which lie in the obligation to provide financial security and comparable
activities required for reporting and registration of nuclear damages, in-
specting and determination of the extent of nuclear damage, timeliness of
satisfaction of claims to compensation of nuclear damage, and payment
of compensation for nuclear damage in the extent provided by insurance
provider. The above-mentioned means that the liability of the operator
may be covered by other financial security only in case both financial ex-
tent of the required coverage is fulfilled and in relation to possibility of
claiming and compensation the provider of other financial security must
provide extent of activities similar to insurance.

Upon operator’s decision the financial coverage of liability for nucle-
ar damage may be ensured either by insurance in the full extent or by
other financial security in the full extent, or by combination of both types
of financial coverage, whereas, however, the condition of the total cover-
age of liability for nuclear damage in accordance with the principle of
congruence, i.e. at least up to the limit of the extent of the operator’s lia-
bility, must be met.

Insurance or financial security must cover the liability of the opera-
tor for nuclear damage separately for commissioning, separately for op-
eration of the nuclear installation, separately for decommissioning of the
nuclear installation, and separately for transportation of radioactive ma-
terials.

Commissioning and operation of the nuclear installation as well as
the stage of decommissioning of the nuclear installation include also dis-
posal with nuclear damage, transportation and disposal with burnt nu-
clear fuel or transportation, and disposal with radioactive waste and
transportation of radioactive materials. The operator does not need to
conclude a special insurance or to agree a special financial security for
transportation and disposal with the nuclear material, burnt nuclear ma-
terial, or radioactive waste provided that the operator already concluded
insurance contract or agreed other financial security for the existing nu-
clear installation to be commissioned, operated, or decommissioned.
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Funds provided from the insurance or financial security shall be pro-
vided solely for the purposes of compensation of nuclear damage; they
may not be used for compensation of nuclear damage occurred at the nu-
clear installation or any property located on the land of this nuclear in-
stallation which is used or is to be used in relation to this nuclear installa-
tion, or means of transportation which at the time of the incident trans-
ported the radioactive material which caused such incident.

The concept of nuclear damage

Nuclear damage as one of the prerequisites of occurrence of liability for
nuclear damage is a specific concept regulated and arising from the liabil-
ity nuclear law. Notional determination which creates the framework of
the basic extent of the nuclear damage is regulated by international trea-
ties of the first generation (or possibly the second generation),24 with the
option for its extension by further elements on the basis of authorizing
provisions of relevant conventions via explicit regulation in national legal
regulations.

Due to the fact that the Slovak Republic is bound by unrevised word-
ing of the Vienna Convention as the convention of the first generation, in
determining the term nuclear damage the base will be the legal regula-
tion of original wording of the Vienna Convention (also due provision of
§ 3 par. 2 of the ACLND which defines the term nuclear damage as dam-
age which arose in causal link with the nuclear incident?> according to the
provisions of the international treaty).

In accordance with this legal regulation the following shall be
deemed a nuclear damage: subject to cumulative fulfilment of condition

24 The conventions of the second generation are those international treaties governing the
area of compensation of nuclear damage which were adopted as aresult of incident in
Chernobyl with the aim to amend the original regulation which in certain aspects proved
as inappropriate (Protocol of 1997 amending the Vienna Convention, Convention on Ad-
ditional Compensation, Protocol of 2004 amending the Paris Convention).

25 Pursuant to § 3 par. 1 of the Act on Liability for Nuclear Damage nuclear incident means
any occurrence pursuant to provisions of international treaty. In accordance with the Ar-
ticle I par. 1 letter 1 of the Vienna Convention the nuclear incident is any occurrence or se-
ries of occurrences of the same origin which cause nuclear damage. For the term nuclear
damage see more in NOVOTNA, M. and J. HANDRLICA. Zodpovednost za jadrové skody: Vy-
zvy pre medzindrodnu a ndrodnu zodpovednostnu legislativu v post-fukushimskom obdobi
[Liability for Nuclear Damages: Challenge for International and National Liability Legisla-
tion in the Post-Fukushima Period]. 1. vyd. Bratislava: Veda, vydavatel'stvo Slovenskej
akadémie vied, 2011, p. 169 and following. ISBN 978-80-224-1218-6.
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of causal link between the damage and radioactive features of nuclear
materials mentioned in definition of the Article [ par. 1 letter k) of the Vi-
enna Convention it shall be aloss of life or personal injury or loss or
damage to property. Other losses may be assessed as nuclear damage on-
ly if so stipulated by law of the court which is authorized to act and to re-
solve in the matter of compensation of nuclear damage (lex fori). These
may be subject to compensation only if and in such extent as identified
expressis verbis as nuclear damage by national law.

The New Act on Liability for Nuclear Damage did not take the ad-
vantage of the mentioned authorizing provision,2¢ unlike previous legal
regulation,?’ and in § 3 par. 2 it linked the concept of nuclear damage
solely with its basic definition in original (not revised) wording or the Vi-
enna Convention. Compensation of other loss than injury, loss of life, or
damage to property in the regime of compensation of nuclear damage is
not permissible according to the new legal regulation due to the wording
of law and due to precisely limited concept of nuclear damage it will not
be possible to broaden the extent of the compensable nuclear damage,
not even by extensive interpretation or by subsidiary application of gen-
eral provisions of the delict law.

Neither the Vienna Convention, nor the international doctrine offer
specification of the terms loss and damage to property and loss of life or
injury; interpretation of these terms is left by the court which would de-
cide on compensation of nuclear damage (probably in accordance with
the precedent and doctrine conclusions present in the legal environment
lex fori).

In the Slovak law the closest term to “loss or damage to property”
used by the Vienna Convention is the term “actual damage” which means
a loss objectively expressible in cash (property damage) and which lies in
real reduction of property values of the aggrieved party as a result of oc-
currence of the damaged incident. In addition to loss, when, as a result of
the nuclear incident, the aggrieved party has no knowledge on where the

26 See the Article I par. 1 letter k) (ii) of the Vienna Convention.

27In the legal regulation of the Atomic Act effective until December 31st, 2015, the Slovak
Republic took advantage of the mentioned authorizing provision of the Vienna Conven-
tion and extended the basic definition of nuclear damage applicable pursuant to the Vien-
na Convention by statutory provision of § 29 par.5 of the Atomic Act by necessary
measures for averting or reduction of radiation or reinstating the previous or similar
condition of environment if such measures were caused as a result of nuclear incident
and the nature of the matter allows so.

STUDIES 55



a I SOCIETAS ET IURISPRUDENTIA
D | 2015, ro¢nik II1., ¢éislo 3, s. 41-70

OCIET

SO > http://sei.iuridica.truni.sk
IVRISPRVDENTIA ISSN 1339-5467

lost property is located or is unable to regain it (e.g. property is located in
the area which is closed as aresult of contamination), or the property
damage assumes reduction of its value compared to the value prior to oc-
currence of nuclear incident, the term loss and damage to property with-
in the meaning of the Vienna Convention includes also destruction of
property, e.g. the total elimination of its value. However, it is obvious that
no further interpretation extension is possible and the term nuclear
damage in the extent binding for the Slovak Republic may not include e.g.
lost profit, cost of prevention measures spent after the occurrence of the
nuclear incident for the purposes of minimization or elimination of oc-
currence of nuclear damage, or environmental loss.

The fact that the adopted solution is limiting the nuclear damage to
its original extent set forth by the Convention which origination goes
back to the Sixties of the past century and taking into account the fact
that previous regulation of the Atomic Act regulated the extended con-
cept of the nuclear damage makes the return to the reduced extent sur-
prising. All the more that the trend is more towards extension of the
basic concept of nuclear damage arising from the conventions of the first
generation, whereas such trend is confirmed also by the liability nuclear
conventions of the so-called second generation which amended the orig-
inal wordings of the Vienna Convention (revised by the Protocol of
1997)28 as well as the Paris Convention (revised by the Protocol of
2004).2°

28 Protocol to Amend the Vienna Convention on Civil Liability for Nuclear Damage [1997-09-
12] [online]. 2015 [cit. 2015-08-18]. Available at: https://www.iaea.org/sites/default/
files/infcirc566.pdf. The Slovak Republic is not the part of the revised regime of liability
for nuclear damage, since to date it did not accede (and does not intend to do so in the
near future) to the Protocol of 1997 amending the original text of the Vienna Convention.

292004 Protocol to Amend the Paris Convention on Nuclear Third Party Liability [online].
2015 [cit. 2015-08-18]. Available at: https://www.oecd-nea.org/law/paris_convention.
pdf. Pursuant to the Article 2 par. 2 of the Protocol of 1997 amending the Vienna Conven-
tion the following shall be deemed a nuclear damage: loss of life or personal injury, loss of
or damage to property, economic loss arising from loss of life or personal injury, or from loss
of or damage to property if incurred by a person entitled to claim in respect of such loss or
damage, the costs of measures of reinstatement of impaired environment (unless such im-
pairment is insignificant), unless such costs fall under category of “loss of or damage to
property”, loss of income deriving from an economic interest of the aggrieved in any use or
enjoyment of the environment, incurred as a result of a significant impairment, unless such
costs fall under category of “loss of or damage to property”, the costs of preventive measures
and further loss or damage caused by such measures, any other economic loss, other than
any caused by the impairment of the environment, if permitted by the general law on civil
liability of the competent court. Pursuant to the Article I letter B) vii) of the Protocol of 2004
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Time limitation for exercising the claim to compensation of nuclear
damage

Mechanism of time limitation of claims to compensation of nuclear dam-
age remained preserved also in the new legal regulation in the sense of
combination of subjective and objective periods for exercising the claim
to compensation of nuclear damage. Also the length of the subjective
statute of limitations period was preserved in line with which the claim
to compensation of nuclear damage shall become statute-barred, unless
exercised within three years from the date when the aggrieved (or a heir
or legal successor of the aggrieved)3? learned about the nuclear damage
and about the entity which is liable for the nuclear damage or could have
learned about the same. However, a change occurred in relation to the
length and nature of the objective period commencing from the date of
nuclear incident which was shortened in the new law from original (as
a non-systematic regulation) twenty years3! to ten years and, at the same
time, the nature of such period was changed from the statute of limita-
tions period to the foreclosure (preclusive) period.

The reason for change of the nature of the objective period for exer-
cising of claim to compensation of nuclear damage was especially the dis-
crepancy arising from the Atomic Act with the wording of the Article VI
par. 1 of the Vienna Convention according to which the right to compen-
sation of nuclear damage shall be extinguished unless exercised within
ten years from the date of nuclear incident. The Vienna Convention as in-

amending the Paris Convention the following shall be deemed a nuclear damage: loss of life
or personal injury, loss of or damage to property, economic loss arising from loss of life or
personal injury or loss of or damage to property if incurred by a person entitled to claim in
respect of such loss or damage, the costs of measures of reinstatement of impaired environ-
ment (unless such impairment is insignificant) unless such measures fall under category of
“loss of or damage to property”, loss of income deriving from a direct economic interest of
the aggrieved in any use or enjoyment of the environment, incurred as a result of a signifi-
cant impairment of that environment, unless such measures fall under category of “loss of
or damage to property” and the costs of preventive measures and further loss or damage
caused by such measures.

30 Supplemented by the Act No. 54/2015 Coll. on Civil Liability for Nuclear Damage and Its
Financial Coverage and on amendment and supplement of certain acts.

31 By setting forth the twenty-year objective period the Atomic Act took advantage of the
authorizing provision of the Article VI par. 1 of the Vienna Convention which enables the
member states to stipulate by their national legal regulations longer than ten-year objec-
tive period for exercising the claim to compensation of nuclear damage provided that the
liability for nuclear damage is covered by insurance or other form of financial security for
the entire period of the prolonged objective period.
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ternational treaty of unification nature which provisions are binding for
the Slovak Republic as a member state hereby set forth objective period
which is of preclusive period nature. Since, unlike the Vienna Convention,
the Atomic Act set forth a statute of limitations period by nature instead
of preclusive one for exercising of right by the aggrieved (plaintiff), solu-
tion of such discrepancy would be (due to different notion elements and
legal consequences of institutes of statute of limitations and preclusion)
a necessary prerequisite of the decision in the case (at least from point of
view whether the court was obliged to take note of the lapse of the twen-
ty-year period mentioned in the Atomic Act ex offo or only upon objection
of the operator). For the sake of elimination of the discrepancy between
the national liability nuclear legislation and the international regime of
nuclear law the ACLND made this institute compliant with the interna-
tional legislation (also due to ambiguous issue of clash of the statute of
limitations period in the Atomic Act with the preclusive period in the Vi-
enna Convention).32

32 The solution of the given issue arises in general from the relation between international
treaty as asource of international law and legal regulations of national law. From the
point of view of international law, their mutual relationship is clear - international law
insists on its supremacy over the national laws which would result in exclusion of appli-
cation of national laws which are in contradiction with the rule set forth by the interna-
tional law. However, from the point of national law, it is impossible to determine the rela-
tion of the international treaty and national normative legal act so clearly. By the Article 7
par. 5 of the Slovak Constitution the national law absorbed, inter alia, also international
treaties which directly establish the rights or obligations of individuals or legal entities
and which were ratified and proclaimed in the manner stipulated by law. At the same
time, the mentioned constitutional paragraph determined the legal force and conditions
of application of such international treaties by defining their supremacy over the laws. In
relation to the provisions of the Vienna Convention, though establishing directly the
rights and obligations, it shall not be possible to proceed and to determine the legal force
of its rules according to the mentioned Article of the Slovak Constitution due to the rea-
son that the Vienna Convention was ratified and proclaimed prior to the effective date of
the constitutional act which amended the Slovak Constitution by extension of the funda-
mental constitutional reception rule of international law. These situation are dealt with
by intertemporal provision of the Article 154c par. 2 of the Slovak Constitution which
clearly specifies that international treaties (except for international treaties on human
rights and fundamental liberties) which were ratified by the Slovak Republic and were
proclaimed in the manner stipulated by law prior to the effective date of the Constitu-
tional Act No. 90/2001 Coll. form part of the Slovak law if so stipulated by law. Secondary
reception law anticipated by the Constitution incorporating the Vienna Convention as
a source of international law into the national Slovak law may be identified in the Atomic
Act whereby the Vienna Convention gained aspot in the national law, unfortunately
without any constitutional or statutory note regarding its hierarchy structure in the sys-
tem of sources of law and/or note on its legal force. See NOVOTNA, M. and ]. HANDRLICA.
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Also the length of the objective period for exercising the claim to
compensation of nuclear damage was significantly changed - it was
shortened from twenty years to ten years. At the first sight, shortening of
the statutory length of such period may seem as a step back in relation to
the application of the principle of protection of the aggrieved by nuclear
incident by weakening of the position of the aggrieved party who may
claim compensation of nuclear damage within shorter time limit. Howev-
er, this statement may be supported only in cases of nuclear damage rep-
resenting the personal injury. Harmful consequences of radiation to hu-
man health need not be visible immediately but may in latent form per-
sist for a long time and cause personal injury only in several years; there-
fore ten-year period is not ideal condition. However, on the contrary, in
case of nuclear damage caused to a thing or property, twenty-year stat-
ute of limitations period is in no way appropriate and in fact it does not
bring such an advantageous position for the aggrieved as it may seem.
The longer the time from the nuclear incident which caused nuclear
damage, the lower the probability that the aggrieved shall be able to
prove in possible legal proceedings the causal link between the nuclear
incident and the occurrence of nuclear damage as one of the necessary
preconditions establishing the occurrence of liability. For the sake of
avoidance of impracticable legal actions where the aggrieved would be in
the lack of proof due to considerable time distance from the moment of
occurrence of nuclear damage to a thing or property, ten-year period for
exercising the claim to compensation of nuclear damage seemed more
appropriate in the nuclear legislation.

However, the above-mentioned thesis is not supported in case of so-
called late losses of life and personal injuries, since these types of losses
may be latent and need not be necessarily manifested for a long time (ex-
ceeding the ten-year period) after exposure of the aggrieved by radia-
tion.33 Thus by reduction of the objective period from twenty to ten

Zodpovednost' za jadrové skody: Vyzvy pre medzindrodnii a ndrodnt zodpovednostnii legis-
lativu v post-fukushimskom obdobi [Liability for Nuclear Damages: Challenge for Interna-
tional and National Liability Legislation in the Post-Fukushima Period]. 1. vyd. Bratislava:
Veda, vydavatel'stvo Slovenskej akadémie vied, 2011, pp.277-278. ISBN 978-80-224-
1218-6.

33 See details in NOVOTNA, M. and J. HANDRLICA. Zodpovednost za jadrové Skody: Vyzvy pre
medzindrodnt a ndrodnu zodpovednostnu legislativu v post-fukushimskom obdobi [Liabil-
ity for Nuclear Damages: Challenge for International and National Liability Legislation in
the Post-Fukushima Period]. 1. vyd. Bratislava: Veda, vydavatel'stvo Slovenskej akadémie
vied, 2011, pp. 277-278. 1SBN 978-80-224-1218-6.
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years, the new legal regulation reduced the possibility to claim the com-
pensation of nuclear damage caused to health or life only for period of
ten years after occurrence of nuclear damage, whereby it excluded all
late losses from the options of compensation. Simple solution would be
exclusion of application of § 7 par. 8 (i.e. provisions on objective preclu-
sive period lapsing from the moment of occurrence of nuclear incident)
to the case of nuclear damage - loss of life or personal injury whereby for
these types of loss combined lapsing of subjective and objective periods
would not apply, instead, only lapsing of subjective statute of limitation
period would apply commencement of which depends on the moment of
knowledge of the aggrieved on occurrence of nuclear damage - personal
injury and loss of life and on the liable entity. Other option would be to
set longer objective period for personal losses in accordance with the
conventions of the second generation,3* thus creating dual regime of the
statute of limitations - separately for losses to property and separately
for personal injury and loss of life. However, for the sake of elimination of
clash of the Vienna Convention (which represents the instrument of full
harmonization) with the national law (the Act on Liability for Nuclear
Damage) did not select any of the above-mentioned options, whereas,
pursuant to § 7 par. 9 of the Act on Liability for Nuclear Damage, the pro-
visions stipulating the time limitation of the right to compensation of nu-
clear damage are in the position of lex specialis vis-a-vis § 106 of the Civil
Code3> which will not be applied to time limitation of the right to com-
pensation of nuclear damage.

General versus special jurisdiction of the court for proceedings and
decision on compensation of nuclear damage

Like other civil law claims to compensation of damage, the claim to com-
pensation of nuclear damage caused by nuclear incident is exercised by
legal action filed at the substantively and locally competent court. Upon

34 Regarding the prolongation of the period for exercising the right to compensation of nu-
clear damage in relation to personal injury and loss of life see PELZER, N. Focus on the
Future of Nuclear Liability Law. In: Reform of Civil Nuclear Liability: Budapest Symposium
1999. 1sted. Paris: Organisation for Economic Co-Operation and Development, 2000,
p. 430.ISBN 92-64-05885-0.

35See § 106 of the Act No. 40/1964 Coll. Civil Code, as amended: The right to compensation
for damage becomes statute-barred two years after the day on which the aggrieved party
became aware of the damage and discovered who was responsible for it. The right to
compensation for damage becomes statute-barred after three years at the latest, and if
the harm was caused deliberately, then after ten years from the day on which the event
resulting in the damage occurred; this rule does not apply to harm to one’s health.
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primary determination of jurisdiction of the state which courts are au-
thorized to act in the matter in accordance with the rules of international
law,36 secondarily it is necessary to deal with the issue of substantive and
local competence of the court within the national judicial system of the
given country. Unless the nuclear incident caused harmful consequences
outside the borders of the country where it occurred, only national pro-
cedure regulations shall apply for determination of judicial competence.

By the Article IV of the Act on Liability for Nuclear Damage (effective
as of January 1st, 2016) new provision of § 14f “Court with the agenda of
proceedings in the matter of compensation of nuclear damage” was in-
serted to the Act No.371/2004 Coll. on Seats and Districts of the Courts
of the Slovak Republic and on amendment of the Act No.99/1963 Coll.
Civil Procedure Code as amended (hereinafter as the “Act on Court Seats
and Districts”), according to which the court competent for proceedings
in the matter of compensation of damage which occurred in causal link
with the nuclear incident is the District Court Nitra, whereas its district is
the entire territory of the Slovak Republic. The Regional Court of Nitra
shall be competent to decide on appeals in the matters of compensation
of nuclear damage.

The significance of this new provision leading to separate regulation
of causal jurisdiction in case of legal actions for compensation of nuclear
damage caused by nuclear incident may be demonstrated on the limits of
original regulation which does not include such special provisions on de-
termination of the court jurisdiction in cases of compensation of nuclear
damage, resulting in application of general provisions on determination
of court jurisdiction pursuant to the Act No.99/1963 Coll. Civil Proce-
dure Code as amended (hereinafter as the “Civil Procedure Code” or
“CPC”). Thus, pursuant to original regulation provision § 84 and subs. of
CPC, was a fundamental criteria for determination of the court jurisdic-
tion. In accordance with this provision the competent court for the pro-
ceedings shall be the general court of a party against whom the legal ac-
tion is targeted (defendant), unless otherwise stipulated. In case of nu-
clear incident (i.e. in case of exercising of the right to compensation of
nuclear damage) a party against whom the legal action is targeted is an
entity which holds a status of entity that under relevant substantive law
provisions is liable for nuclear damage. The sole entity which bears liabil-
ity for caused nuclear damage is the operator of nuclear power plant,

36 See the Article XI of the Vienna Convention and the Article 13 of the Paris Convention.
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whereas the status of the operator in the Slovak Republic is awarded to
Slovenské elektrarne, a.s., with its registered office at Mlynské Nivy 47,
Bratislava, member of the ENEL Group, and Jadrovd avyradovacia
spoloc¢nost, a.s., - JAVYS, with its registered office at Tomasikova 22, Bra-
tislava. According to the originally applied general procedural regulation
of the CPC provisions of § 85 par. 2 of the Civil Procedure Code are deci-
sive pursuant to which a general court of legal entity is a court within
which district the registered office of the legal entity is located. Since the
registered office of the operators is located within the district of the same
court, in case of both operators locally competent court would be the Dis-
trict Court Bratislava II. However, alternatively, pursuant to § 87 letter b)
CPC it applies that beside the court of the defendant, also the court within
which district the incident which lays the grounds for right to compensa-
tion of nuclear damage occurred is competent. The decisive factor for de-
termination of local competence of choice in this case is the place of oc-
currence of unlawful act and/or damage incident which lay grounds for
right of compensation of damage3? (for the purposes of nuclear liability
this would be the place of occurrence of nuclear incident).

Thus, in case of nuclear accident, alternatively, also the District Court
of Trnava would be considered as a court within which district the nucle-
ar incident occurred for the cases of nuclear incident within the location
of Jaslovské Bohunice and the District Court of Levice for the cases of nu-
clear incident in location Mochovce. In case of the so-called continuous
radioactive contamination during the transportation of nuclear material
performed via districts of more countries, more courts would be compe-
tent, since the incident laying grounds for compensation of damage
would continuously be happening within the districts of more courts.

Diapason of the first instance courts authorized to act and to decide
in the matter of compensation of nuclear damage would be too wide due
to particular mentioned options for determination of the court jurisdic-
tion according to general procedure law rules (especially in the case of
continuous radioactive contamination during the transportation) which
used to bring (in theory), especially in relation with the peculiarities of

37 The question is whether it would be possible to think analogically to similar provision of
the Regulation Brussels I bis and to the court practice of the European Court of Justice on
extensive interpretation of term “fact that lays grounds for right to compensation of nu-
clear damage” in the sense of interpretation extension of such term also to a place where
damage occurred as one of the facts which lays grounds for right to compensation of
damage.
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the liability nuclear relations (limited scope of liability, risk of high oc-
currence of latent losses etc.), by factual and legal complexity of assess-
ment of the claim to compensation of nuclear damage, more unresolved
issues which in the new legal regulation of liability nuclear law were the
reasons for concentration of lawsuits regarding the compensation of nu-
clear damage in one competent court in the form of identification of spe-
cial causal jurisdiction in the Act on Court Seats and Districts.

The concept of special causal jurisdiction in the lawsuits regarding
the compensation of nuclear damage was assumed also within the new
regulation of the civil procedure which, with the effective date as of Ju-
ly 1st, 2016, would revoke the currently valid and effective Act No. 99/
1963 Coll. Civil Procedure Code. With the effective date from July 1st,
2016, provision of § 32 of the Act No.160/2015 Coll. Civil Procedure
Code regulates the jurisdiction in the lawsuits regarding the compensa-
tion of damages in similar manner as the CPC by granting the competence
to the District Court of Nitra with the district of the entire territory of the
Slovak Republic. The Regional Court of Nitra shall be competent for ap-
peals.

Opinion giving preference to concentration of the court jurisdiction
to one designated court is supported also in the Article 12 par. 4 of the
Protocol of 1997 amending the Vienna Convention3® and supplementing
the original text of the Vienna Convention from 1963 by new provision
imposing upon member states the duty to ensure that only one court
within the national judicial structure shall be competent for any nuclear
incident, i.e. to make sure that the lawsuits related to compensation of
nuclear damage are resolved by one court.3?

Despite of the fact that the Slovak Republic is not bound by the Pro-
tocol of 1997 and the fulfilment of the duty to designate one court au-
thorized to act and to decide in the matters of compensation of nuclear
damage, the pressure leading towards harmonization of the European
regime of nuclear liability grows stronger and stronger. Clear signal of
this trend includes recently adopted Decision of the Council No. 2013/

38 See the Protocol to Amend the Vienna Convention on Civil Liability for Nuclear Damage
[1997-09-12] [online]. 2015 [cit. 2015-08-18]. Available at: https://www.iaea.org/sites/
default/files/infcirc566.pdf.

39 For amendments of the “Vienna regime” of liability brought by the Protocol of 1997 see
LAMM, V. The Protocol Amending the 1963 Vienna Convention. Nuclear Law Bulletin:
No. 61 [online]. 1998, no. 1, pp. 7-24 [cit. 2015-08-18]. ISSN 0304-341X. Available at:
https://www.oecd-nea.org/law/nlb/NLB-61/vanda.pdf.
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434 /EU by which certain member states are authorized to ratify in the
interest of the European Union the Protocol amending and supplement-
ing the Vienna Convention on Civil Liability for Nuclear Damages dated
on May 21st, 1963, or to accede thereto and to make a declaration on ap-
plication of relevant internal Union law rules.*® Despite of the fact that
this so-called authorization decision*! authorized (i.e. enabled an option)
the European Union member states to which it was targeted (the Slovak
Republic, Bulgaria, the Czech Republic, Estonia, Lithuania, Hungary, and
Poland) to ratify the Protocol of 1997 amending the provisions of the Vi-
enna Convention dated in 1963, from the point of the European Union
position to the amended regime of nuclear liability which is represented
by the so-called conventions of the second generation, the original draft
of this decision is more interesting,*2 which imposed upon these member
states the duty to ratify the Protocol and/or to accede to it.43

Despite of the fact that in the near future the Slovak Republic intends
to enter into the amended “Vienna regime”, the issue of one competent
court was, not only in the process of creation of new legal regulation of
civil liability for nuclear damage, deemed as one of the important “practi-
cal” changes of procedural regime of liability for nuclear damages so as to
assist jointly with exclusive jurisdiction arising from the Vienna Conven-

40 The 2013/434/EU Council Decision of 15 July 2013 Authorising Certain Member States to
Ratify, or to Accede to, the Protocol Amending the Vienna Convention on Civil Liability for
Nuclear Damage of 21 May 1963, in the Interest of the European Union, and to Make a Dec-
laration on the Application of the Relevant Internal Rules of Union Law. O] L 220, 2013-08-
17, pp. 1-2.

41 By its procedure law provisions, the Protocol of 1997 interferes to the exclusive jurisdic-
tion of the European Union in the area of court jurisdiction and execution of decisions.
For this reason the ratification of the Protocol and/or accession to it must be authorized
by the European Union.

42 The substantial change of the wording of the authorization decision occurred after con-
siderable reservations of the member states to many of its provisions, whereas the most
intensive disapproval was present in relation to the imposing of obligatory duty of the
member states to which the decision was targeted, to accede to the amended regime of li-
ability for nuclear damages represented by the Protocol of 1997.

43 For details see HANDRLICA, J. and M. NOVOTNA. Eurépska unia a Protokol zr. 1997, kto-
rym sa dopliiuje Viedensky dohovor o ob¢ianskopravnej zodpovednosti za jadrové Skody
z 1. 1963 [European Union and 1997 Protocol Amending 1963 Vienna Convention on Civil
Liability for Nuclear Damage]. Justicnd revue. 2014, ro¢. 66, €. 2, pp. 252-268. ISSN 1335-
6461. Necessity of determination of one competent court within the country the courts of
which have jurisdiction to act on compensation of nuclear damage is not a rare initiative
of the Protocol of 1997, but this requirement is expressed also in the Protocol of 2004
amending the Paris Convention.
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tion in prevention of forum shopping** and, at the same time, to remove
(at least partially) the insufficiencies arising from the application of gen-
eral procedure law rules of determination of court jurisdiction for (in
many aspects) specific proceedings on compensation of nuclear damage.

Conclusion

The submitted paper did not try to offer exhaustive enumeration of all
provisions of the new and first separate legal regulation regulating the
liability for nuclear damage and other related institutes. Despite of
strongly interdisciplinary nature of this institute, the authors limited
their interpretation only to the civil law co-extensive terms of the given
issue (also due to the fact that the Act on Civil Liability for Nuclear Dam-
age was structured as a separate civil law regulation regulating specific
area of the delict law), whereas the related issues of the administrative
law nature (competence of the Slovak NRA in relation to application of
the ACLND, competence of the National Bank of Slovakia in relation to
the supervised entities of the financial market in financial coverage of li-
ability for nuclear damage and other) are not dealt with.

From amongst particular civil law institutes the authors tried to se-
lect and to focus on the conceptual changes vis-a-vis the original regula-
tion of the Atomic Act, assessment thereof, and clarifying the reasons
which necessarily led to such changes (although, fortunately, most of
such reasons have still only theoretic background and reflection thereof
in the new legal regulation is of a prevention nature - to prevent the
complications which could be caused by actual occurrence of nuclear
damage). From this point of view, it is necessary to highlight especially
the introduction of causal jurisdiction of the courts in the matters of deci-
sion-making regarding the compensation of nuclear damage, introduc-
tion of distribution scheme of redistributing of funds for compensation of
nuclear damage as well as solution to terminology and other irregulari-
ties of the previous legal regulation compared to the provisions of the Vi-
enna Convention as directly applicable source of the nuclear liability law.

However, the authors do not avoid critical view of the finally adopted
solutions despite of the fact that in formulation of the approved wording
of the new law which under the supervision of the Slovak Nuclear Regu-

4+ Compare with STOIBER, C., A. BAER, N. PELZER and W. TONHAUSER. Handbook on Nucle-
ar Law. 1sted. Vienna: International Atomic Energy Agency, 2003, pp. 115-116. ISBN 92-
0-105703-2.

STUDIES 65



2015, ro¢nik I11., ¢islo 3, s. 41-70
SOCIETAS http://sei.iuridica.truni.sk
IVRISPRVDENTIA ISSN 1339-5467

‘ I SOCIETAS ET IURISPRUDENTIA
CIETAS

latory Authority was prepared by the Interdepartmental Work Group for
Dealing with the Issue of Civil Liability for Nuclear Damage many times
the contradictory opinions and standpoints of its particular members
representing all affected entities were in the opposition and in the inter-
est of balancing of the interests of these entities a compromise solution
had to be sought, which, from the point of the authors and while applying
their free academic approach, need not be necessarily deemed appropri-
ate (e.g. reduction of the notional determination of nuclear damage vis-a-
vis the original regulation of the Atomic Act). Special category of negative
changes listed in the report includes those adoption of which was on one
side necessary in the interest of compliance of national legislation with
directly applicable provisions of the international treaty binding upon
the Slovak Republic, which, however, on the other side, need not neces-
sarily be deemed (also due to the time of creation of this international
treaty going back to the Sixties of the past century and then the current
approach largely preferring the development of the nuclear industry)
beneficial for the aggrieved (e.g. preclusive nature of the objective period
for exercising of right to compensation of nuclear damage).

Despite of the fact that the Slovak Republic is not bound by the more
modern regulation of the Vienna Convention regime (the Protocol of
1997), some of its elements can be identified in the new legal regulation
(e.g. determination of one court authorized to decide in the matter of
compensation of damages). The question is whether due to more signifi-
cant attempts of the European Union to interference with the issues of
the compensation of damages leading to certain form of harmonization of
the European regime of nuclear liability these would not bring in the fu-
ture the necessity to make the requirements for peaceful use of nuclear
energy stricter in respect to its liability relations. Despite of the fact that
the European Union has no explicit powers in the area of substantive as-
pects of nuclear liability,*> the effort to cover the “labyrinth of nuclear li-

45 Implicitly it would be probably possible to derive such powers from provision of the Arti-
cle 98 and the Article 203 of the Treaty Establishing the European Atomic Energy Com-
munity. See details of the issue in HANDRLICA, ]. and M. NOVOTNA. Eur6pska tnia a Pro-
tokol z r. 1997, ktorym sa dopliiuje Viedensky dohovor o ob¢ianskopravnej zodpovednos-
ti za jadrové Skody z r. 1963 [European Union and 1997 Protocol Amending 1963 Vienna
Convention on Civil Liability for Nuclear Damage]. Justi¢nd revue. 2014, roc. 66, .2,
pp. 261-262. ISSN 1335-6461.
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ability”46 with the goal to align the fundamental base points on which this
legal regime is built (the amount of limitation of liability, the extent of
compensable damages etc.) leads the European institutions to various
forms of activities in this field.#
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Grundprobleme der Erforschung
des aztekischen Rechts!

Investigation of the Aztec Law
and Its Basic Problems

Peter Vysny

Abstract: The term “Aztecs” is being mostly used as a collective name of the
inhabitants of three in the Valley of Mexico (in Central Mexico) situated al-
lied prehispanic city-states Tenochtitlan, Texcoco, and Tlacopan. Although
in recent decades various aspects of the Aztec culture have been intensively
researched, no systematic interest awakened for the Aztec law. The study
deals with the current state of research of the Aztec law, the written and
unwritten sources of its knowledge, its fundamental characteristics as a re-
search object, and its social and cultural-historical context. The paper
shows that a systematic research of the Aztec law should focus not only on
the Aztec law as such, but also on its social, economic, political, and cultur-
al contexts as well as on the Aztec worldview (ideology, religion).

Key Words: Aztecs; Law; State of Knowledge; Sources; Object of Investiga-
tion; Context; Tenochtitlan; Texcoco; Tlacopan; Mexico.

Abstrakt: Der Begriff ,Azteken” wird meist als zusammenfassende Be-
zeichnung der Bewohner der im Mexikotal (Zentralmexiko) gelegenen ver-
biindeten vorspanischen Stadtstaaten Tenochtitlan, Texcoco und Tlacopan
verwendet, Obwohl in den letzten Jahrzenten verschiedene Aspekte der az-
tekischen Kultur intensiv erforscht wurden, ist kein systematisches Interes-
se fiir das aztekische Recht erwacht. Diese Studie bringt den aktuellen For-
schungsstand des aztekischen Rechts, die schriftlichen und nichtschriftli-
chen Quellen seiner Erkenntnis, seine Grundmerkmale als Forschungsob-
jekt, sowie seinen sozialen und kulturgeschichtlichen Kontext néher. Aus
dem Beitrag geht hervor, dass sich die systematische Erforschung des azte-

1 Die Studie ist eine iiberarbeitete und erweiterte Version eines unpublizierten Konferenz-
beitrags, den ich am 26. Mai 2013 auf der von Abteilung fiir Altamerikanistik der Univer-
sitdt Bonn organisierten wissenschaftlichen Konferenz 6t German Research Meeting on
South America, Mesoamerica and the Caribbean in Bonn, 23 - 26 May 2013, ,Las Améri-
cas - The Amerikas - Die Amerikas“ Tendiendo puentes entre las Américas de hoy y ayer in
der Sektion Freies Tagungspanel: Forschungsberichte vorgetragen habe.
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kischen Rechts nicht nur auf das Aztekenrecht als solches, sondern auch auf
seinen sozialen, 6konomischen, politischen und kulturellen Kontext orien-
tieren sollte, wobei auch die Untersuchung der aztekischen Weltanschau-
ung (Ideologie, Religion) wichtig wire.

Schliisselwérter: Azteken; Recht; Forschungsstand; Quellen; Forschungs-
objekt; Kontext; Tenochtitlan; Texcoco; Tlacopan; Mexiko.

Einfithrung

Der Begriff ,Azteken” wird meist als zusammenfassende Bezeichnung der
Bewohner der im Mexikotal (Zentralmexiko) gelegenen verbiindeten
Stadtstaaten Tenochtitlan, Texcoco und Tlacopan verwendet. Diese Stadt-
staaten (altepetl) waren drei relativ selbstindige, jedoch eng zusammen-
arbeitende Zentren des Aztekischen Reiches (30er Jahre des 15. Jahrhun-
derts - Jahr 1521). In der zweiten Halfte des 15. Jahrhunderts wurde Te-
nochtitlan das bedeutendste Zentrum - die Hauptstadt des Reiches.

Die Azteken gehorten zu einer breiteren Kultur der Nahua-Indianer
(Nahua-Kultur), die zwar multiethnisch und politisch unvereinheitlicht
war, aber was ihre materielle und geistige Kultur, wie auch ihre Sprache
betrifft, war sie durch eine betrachtliche Uniformitéit gekennzeichnet.

In den letzten Jahrzenten wird die Azteken-, beziehungsweise Na-
hua-Forschung von Vertretern mehrerer wissenschaftlichen Disziplinen
(Geschichte, Archdologie, Kulturanthropologie, Religionswissenschaft
und ahnliche) auf der internationalen Ebene realisiert. Obwohl im Rah-
men dieser Forschung schon zahlreiche und verschiedenartige Themen
und Probleme intensiv erforscht wurden (aztekische Sozialstruktur und
Okonomie, territoriale Organisation und Verwaltungssystem des Azteki-
schen Reiches, Religion und ihr Einfluss auf das tagtédgliche Leben der Az-
teken und so weiter), ist kein systematisches Interesse fiir die komplexe
Rechtskultur, also eine wichtige Errungenschaft der Azteken erwacht.

Ziel dieser Studie ist es zu versuchen, die Grundprobleme einer wis-
senschaftlichen Forschung des Rechts der Azteken zu identifizieren und
ndher zu charakterisieren. Ich befasse mich zuerst mit dem aktuellen
Stand der Erforschung des aztekischen Rechts und mit den Quellen, die in
gewissem Mafle die Erkenntnis dieses Rechts ermdglichen. Dann grenze
ich das Forschungsobjekt, also das aztekische Recht auf theoretischer
Ebene ab und untersuche es aus der Beobachter- (etic) und dann aus der
aztekischen (emic) Perspektive. Schliefilich stelle ich in Kiirze den sozia-
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len und kulturgeschichtlichen Kontext dieses Rechts dar. Mit der Studie
mochte ich in groben Ziigen auch die Tatsache demonstrieren, dass eine
systematische Erforschung des Aztekenrechts einer seri6sen Untersu-
chung seines sozialen, 6konomischen, politischen und kulturellen Kon-
texts, sowie der komplexen Weltanschauung (Ideologie, Religion) der Az-
teken bedarf.

Stand der Erforschung des aztekischen Rechts

Die durch internationale Forschungen wéhrend der letzten Jahrzehnte
erlangten Erkenntnisse tiber die Azteken sind umfangreich. Das Azteken-
recht blieb jedoch abseits des Interesses der Forscher. Nur eine geringe
Anzahl wissenschaftlicher Texte befasst sich damit systematisch. Die me-
xikanische Rechtshistoriografie orientiert sich schon traditionell auf die
Rechtsentwicklung nach der Zeit der Conquista (das heifst nach dem Jah-
re 1521), wobei die wenigen Arbeiten iiber das Aztekenrecht, die in de-
ren Rahmen trotzdem entstanden sind,? im Prinzip nicht aus dem Schat-
ten der Kklassischen Arbeit des deutschen Rechtswissenschaftlers Josef
Kohler Das Recht der Azteken,? herausgegeben noch im Jahre 1892 (1),
traten. Es ist in den Quellen und in der Methode, die in diesen Arbeiten
zur Rekonstruktion des aztekischen Rechts benutzt wurden, zu sehen.
Die Autoren haben sich auf die gleichen Quellen wie Kohler (auf die friih-
kolonialen narrativen Quellen, das heifst auf Werke von Conquistadoren,
wie etwa die von Cortés und Diaz del Castillo, und von Chronisten, wie
etwa die von Durdn und Sahaguin) gestiitzt, ohne auf weitere wichtige
Wissensquellen einzugehen (unter anderem auf das reiche Archivmateri-
al amtlichen Charakters), die im Laufe des 20. Jahrhunderts von nichtju-
ristischen Sozialwissenschaften (besonders von der Ethnohistorie) in
gewissem Mafle erschlossen und bearbeitet wurden. Aufderdem haben

2 Vergleiche zum Beispiel BIALOSTOSKY, S. El hombre frente al estado azteca. In: J. L.
SOBERANES FERNANDEZ, ed. Memoria del 11l Congreso de la Historia del Derecho
Mexicano: 1983. 12 ed. México: Universidad Nacional Auténoma de México, Instituto de
Investigaciones Juridicas, 1984, S.177-187. ISBN 968-837-258-7; MARGADANT, G. F.
Introduccion a la Historia del Derecho Mexicano. 182 ed. México: Esfinge, 2007, S. 23-35.
ISBN 970-647-584-2; PORRUA VENERO, M. En torno al derecho azteca. 12 ed. México:
Porrtia, 1991. 70 S. ISBN 968-842-274-6; und SAGAON INFANTE, R. El matrimonio y el
concubinato: México prehispanico ylas costumbres que han prevalecido en las
comunidades indigenas actuales. In: ]. L. SOBERANES FERNANDEZ, ed. Memoria del
II Congreso de la Historia del Derecho Mexicano: 1980. 12 ed. México: Universidad Nacional
Auténoma de México, Instituto de Investigaciones Juridicas, 1981, S. 101-108. ISBN 968-
5800-53-7.

3 KOHLER, J. Das Recht der Azteken. 1. Aufl. Stuttgart: Ferdinand Enke, 1892. 111 S.

STUDIES 73



a I SOCIETAS ET IURISPRUDENTIA
D | 2015, ro¢nik I11., éislo 3,s. 71-103

OCIET

SO > http://sei.iuridica.truni.sk
IVRISPRVDENTIA ISSN 1339-5467

die mexikanischen Rechtshistoriker des 20. Jahrhunderts das aztekische
Recht mit der gleichen Methode wie Kohler rekonstruiert. So ist es nicht
erstaunlich, dass beinahe alle Schlussfolgerungen, die sie getroffen ha-
ben, mit denjenigen von Kohler iibereinstimmen. Die Methode von Koh-
ler, sowie die der mexikanischen Rechtshistoriker beruht auf dem Auf-
sammeln von partiellen Quellendaten, deren Klassifikation aufgrund ih-
res meistens unkritisch wahrgenommenen Inhalts, die als einfache Ein-
gliederung von Daten in die jeweiligen Rechtsgebiete (zum Beispiel Straf-
recht, Familienrecht) erfolgt, wie auch auf einer beschrankten, bezie-
hungsweise liberwiegend ,technischen (das heifdt rein juristischen, den
soziokulturellen Kontext von Rechtsnormen und -verhaltnissen ignorie-
renden) und ethnozentrisch (eurozentrisch) geprdgten Analyse dieser
Quellendaten.

Das Problem der rechtshistorischen Arbeiten tiber das Aztekenrecht
besteht, wahrscheinlich nur mit Ausnahme der Arbeiten von Carlos
Brokmann Haro* und von Mercedes Gayosso y Navarrete,® auch in der
mangelnden sozio-kulturellen Kontextualisierung der aztekischen
Rechtsregulationen - es fehlt darin ein detaillierterer Verweis auf die
geistigen (vor allem religiosen) und die materiellen (sozialen, 6konomi-
schen, politischen, militadrischen) Grundlagen des Aztekenrechts. Ein wei-
teres Problem besteht in der Verwendung von Begriffen und Interpreta-
tionsschemen, unter anderem aus der lateinischen romisch-rechtlichen
Terminologie, die dem Umfeld der Azteken fremd sind. Als ein anderes
Problem der rechtsgeschichtlichen Arbeiten, die das Aztekenrecht be-
handeln, kénnte noch deren ahistorische Perspektive erwdhnt werden;
diese ergibt sich aber logisch zumeist bei denjenigen Quellen, die die az-
tekische Rechtsentwicklung mangelhaft beschreiben.

4 BROKMANN HARO, C. La estera y la silla: Individuo, comunidad, Estado e instituciones
juridicas nahuas. 12 ed. México: Comisién Nacional de los Derechos Humanos, 2006.
125 S.ISBN 970-644-502-1.

5 GAYOSSO y NAVARRETE, M. Causas que determinaron la ausencia de la adopcion en el
derecho azteca. In: B. BERNAL, ed. Memoria del IV Congreso de Historia del Derecho
Mexicano: 1986/Tomo I. 12 ed. México: Universidad Nacional Auténoma de México,
Instituto de Investigaciones Juridicas, 1988, S. 383-397. ISBN 968-837-973-5; GAYOSSO
y NAVARRETE, M. La cosmovisién de los nahuas, punto de partida para una
interpretacién sistemdtica de su derecho. Critica Juridica. 1992, n° 11, S.59-79. ISSN
0118-3968; und GAYOSSO y NAVARRETE, M. Persona: Naturaleza original del concepto en
los derechos romano y ndhuatl. 12 ed. Xalapa: Universidad Veracruzana, 1992. 134 S. ISBN
978-92-0-924286-2.
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Soweit es mir bekannt ist, existiert im Bereich der nichtjuristischen
Gesellschaftswissenschaften nur eine monografische Arbeit iiber das
vorspanische Aztekenrecht, deren Autor Jerome A. Offner ist.6 Offners
Arbeit Law and Politics in Aztec Texcoco’ ist eine komplexe und entde-
ckende Auslegung der politischen und rechtlichen Entwicklung von
Texcoco. Unter anderem geht der Autor von den rechts-anthropologi-
schen Theorien Leopold PospiSils aus; somit ist seine Arbeit auch aus me-
thodologischer Sicht interessant. Pospisil betont zum Beispiel, dass man
das Recht als ein soziales Phinomen verstehen soll.8 Diese, auch von an-
deren Rechtsanthropologen vertretene These scheint auf den ersten
Blick ganz trivial zu sein, sie ist jedoch in gewisser Hinsicht paradigma-
tisch, da sie gegen die bis heute ausgedehnte, wenn auch sehr problema-
tische Praxis der Rechtswissenschaft stofit, das Recht vor allem nur mit
Rechtsnormen, also mit abstrakten Verhaltensregeln zu identifizieren.
Das zitierte Werk von Offner ist ein exzellentes Beispiel einer systemati-
schen Kontextualisation des analysierten Rechts. Offner bringt das in der
Stadt Texcoco und in ihrer Domane (Acolhuacan) geltende Recht in Zu-
sammenhang mit der dortigen Gesellschaft und zeigt ausfiihrlich, wie ih-
re Strukturen und Ideologien die Rechtskreation, den Rechtsinhalt, sowie
das Wirken von Rechtsregulationen in den jeweiligen Gesellschaftssekto-
ren, die Offner mit dem PospiSils Termin legal levels bezeichnet® (Rechts-

6 Susan Kellogg, die sich mit dem Rechtsleben der Azteken nach der Conquista beschiftigte
(sie stellte die reichen Ergebnisse ihrer Forschungen synthetisch in KELLOGG, S. Law and
the Transformation of Aztec Culture, 1500 - 1700. 15t ed. Norman: University of Oklahoma
Press, 1995. 285 S. ISBN 0-8061-2702-3 vor), widmete sich auch dem Recht der Azteken,
das vor der Conquista galt, jedoch nur im beschrankten Mafie, beziehungsweise nur dem
Familien-, Erb- und Sachenrecht. Wichtige Angaben {liber das Azteken-, beziehungsweise
Nahuarecht, die sich aber primar auf die koloniale und nicht vorspanische Zeit beziehen,
sind in LOCKHART, ]. The Nahuas after the Conquest: A Social and Cultural History of the
Indians of Central Mexico, Sixteenth through Eighteenth Centuries. 1sted. Stanford, CA:
Stanford University Press, 1992. 650 S. ISBN 0-8047-2317-6 zu finden.

OFFNER, J. A. Law and Politics in Aztec Texcoco. 1t ed. Cambridge; New York: Cambridge
University Press, 1983. 368 S. ISBN 0-521-23475-1.

POSPISIL, L. J. The Ethnology of Law. 2" ed. Menlo Park, CA: Cummings Publishing Com-
pany, 1978, S. 2. ISBN 0-8465-5825-4.

Pospisil geht aus der Hypothese der Multiplizitiat von Rechtssystemen in der Gesellschaft
hervor, nach der in einer konkreten Gesellschaft nicht ein einheitliches Rechtssystem
existiert, sondern verschiedene Rechtssysteme koexistieren und interagieren. Er
schreibt: ,As there are inevitable differences between the laws of different legal levels,
and because an individual, whether a member of an advanced or a primitive society, is
simultaneously a member of several subgroups of different inclusiveness... he is subject
to all the different legal systems of the subgroups of which he is a member. Consequently,
law in a given society differs among groups of the same inclusiveness (within the same

~
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ebenen; zum Beispiel Ebene des Herrschers - tlatoani und seines Rates,
Ebene der sozial-territorialen Einheit calpulli und so weiter), beeinflusst
haben.

Diskutabel ist meiner Ansicht nach Offners Blick auf das Recht von
Texcoco als auf ein in bedeutendem Maf3e originelles Rechtssystem, wel-
ches iibersieht, dass es zwischen dem Recht von Texcoco und demjenigen
von Tenochtitlan und von anderen Stiadten Zentralmexikos aufder Unter-
schieden auch zahlreiche (inhaltliche) Ahnlichkeiten gab,1° die vor allem
im Bereich des Strafrechts, das einen wesentlichen Teil des Azteken-
rechts einzunehmen schien,!! vorkamen.!2 Im Prinzip wurden in Texcoco
und Tenochtitlan die Tater derselben Hauptverbrechen (Inzest, mannli-
che, sowie weibliche Homosexualitat, Ehebruch, Trunksucht, Mord, Dieb-
stahl, Verrat, verschiedene Verletzungen der Militar- oder Priesterdiszip-
lin und &hnliche) mit denselben Strafen (in den meisten Féllen mit dem
Tod) bestraft. Die Ahnlichkeiten der Rechtssysteme von Texcoco und Te-
nochtitlan schlossen aus der verhéltnisméaf3ig deutlichen kulturellen Uni-
formitat des Mexikotals und dessen Umgebung in der Aztekenzeit,!3 be-
ziehungsweise aus der hypothetischen Existenz einer breiteren kultur-
rechtlichen Tradition Mesoamerikas.1#

legal level); thus different laws are applied to different individuals. Law also exhibits dis-
crepancies between legal systems of subgroups of different inclusiveness (between dif-
ferent legal levels), with the consequence that the same individuals may be subject to
several legal systems different in the content of their law to the point of contradiction.”
POSPISIL, L. J. Legal Levels and Multiplicity of Legal Systems in Human Societies. The
Journal of Conflict Resolution. 1967, vol. 11, no. 1, S. 9. ISSN 0022-0027.

10 LOPEZ AUSTIN, A. La Constitucién Real de México-Tenochtitlan. 12 ed. México: Universidad
Nacional Auténoma de México, Seminario de Cultura Ndhuatl, 1961, S. 82.

11 CRUZ BARNEY, O. Historia del derecho en México. 22 ed. México: Oxford University Press,
2004, S. 21-22.1SBN 970-613-775-0.

12 LEE, ]. Reexamining Nezahualcéyotl’s Texcoco: Politics, Conquests and Law. Estudios de
Cultura Ndhuatl. 2006, n° 37, S. 246-251. ISSN 0071-1675; LEE, ]. The Allure of Nezahual-
coyotl: Pre-Hispanic History, Religion, and Nahua Poetics. 15t ed. Albuquerque: University
of New Mexico Press, 2008, S.120-127. ISBN 978-0-8263-4337-6; und MOHAR
BETANCOURT, L. M. Los delitos y castigos entre acolhuas y mexicas. Comparacion de dos
documentos. In: C. VEGA SOSA, ed. Cddices y documentos sobre México. 12 ed. México:
Instituto Nacional de Antropologia e Historia, 2000, S. 227-242. ISBN 970-18-4191-3.

13Vergleiche zum Beispiel BERDAN, F. F. und M. E. SMITH. El sistema mundial
mesoamericano postclasico. Relaciones. 2004, vol. 25, n° 99, S.19-77. ISSN 0185-3929;
und SMITH, M. E. A Quarter-Century of Aztec Studies. Mexicon. 2003, vol. 25, no. 1, S. 4-10.
ISSN 0720-5988.

14 BROTHERSTON, G. Book of the Fourth World: Reading the Native Americas through Their
Literature. 1sted. Cambridge; New York, NY: Cambridge University Press, 1992, S. 140-
142.1SBN 0-521-31493-3.
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Im Bereich der nichtrechtlichen Gesellschaftswissenschaften ent-
standen weiterhin viele wissenschaftliche Arbeiten, die sich mit Proble-
men befassten, welche mit dem Aztekenrecht im engen Zusammenhang
stehen - mit der sozialen, wirtschaftlichen und politisch-administrativen
Organisation des Aztekenreiches und kleinerer Staatsgebilde, aus denen
es zusammengesetzt war, mit der aztekischen Religion, seiner besonde-
ren Verbindung mit dem Militar, resultierend in der Ideologie, dem soge-
nannten mystischen Militarismus, wie auch mit seinem Einfluss auf das
tagtagliche Leben der Azteken und so weiter, jedoch nicht mit dem Azte-
kenrecht als solchem.'> Dabei war im Sinne der verbindlichen Verhaltens-
regeln, einfach gesagt, gerade das Aztekenrecht derjenige Faktor, nach
dem sich das soziale, wirtschaftliche, politische, militarische und religio-
se Leben der Azteken effektiv richtete, was seiner Forschung unzweifel-
haft eine gewisse Wichtigkeit verleiht. Wie bekannt, sahen sich die Azte-
ken als ein Volk mit der stindigen transzendentalen Aufgabe, ,den Got-
tern beim Erhalt der Weltexistenz zu helfen”. Die Erfiillung dieser Aufga-
be, verbunden unter anderem mit regelmafigen militdrischen Feldziigen,
um neue Menschenopfer (Kriegsgefangene) fiir die Gotter zu beschaf-
fen,1¢ erforderte, das tagtigliche Leben der aztekischen Bevdlkerung ei-
ner strengen Disziplin unterzuordnen. Dies wire ohne Rechtsnormen zur
moglichen Erzwingung erforderlicher und zur Unterdriickung uner-
wiinschter Verhaltensweisen der Bevolkerung und zur Gewdhrleistung
einer gewissen Stabilitit und Funktionalitit der aztekischen Gesell-
schaftsordnung kaum méglich gewesen.

15 Vergleiche zum Beispiel Van ZANTWIJK, R. The Aztec Arrangement: The Social History of
Pre-Spanish Mexico. 15t ed. Norman: University of Oklahoma Press, 1985. 345 S. ISBN 0-
8061-1677-3.

16 Natiirlicherweise diente der Krieg nicht nur zur Beschaffung von Opfern. Man kann ihn
zwar fiir ein komplexes religioses Ritual, das mit dem Opfern der wahrend des Feldzugs
zu diesem Zweck gefangengenommenen Menschen kulminierte, halten, jedoch war er
auch ein planméfig benutztes und effektives Instrument des allméhlichen Aufbaus eines
sogenannten Oberherrschaftsreiches (hegemonic empire) und seiner Verwaltungs- und
Wirtschaftsstrukturen. Die aztekische Militarkraft, beziehungsweise die standige Dro-
hung ihrer Anwendung miisste auch der Sicherung von materiellen Interessen des azteki-
schen Staats (Tenochtitlan) und seiner Verbiindeten, beziehungsweise der aztekischen
Herrscher (tlatoque) und Elite (pipiltin), die sich vor allem durch Tributabgabe der un-
terworfenen Volker realisiert hatten, bedeutend beitragen. Diese Interessen waren weder
religios determiniert noch mit dem Kultleben verbunden. Sie sind in den Quellen kaum zu
iibersehen.
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Erkenntnisquellen des aztekischen Rechts

Die Quellen, die Informationen mit Bezug auf das aztekische Recht ent-
halten, kdnnen in ikonographische, historische, archiologische, ethno-
graphische und linguistische unterteilt werden. Hinsichtlich der Rechts-
geschichte handelt es sich um sogenannte Rechtsquellen im gnoseologi-
schen Sinn (fontes cognoscendi iuris). Diese Quellen sind keine authenti-
schen vorspanischen Formen, in denen sich das aztekische Recht - in der
vorspanischen Zeit - manifestierte und von denen es im Prinzip zwei
gibt - ungeschriebene Rechtsgewohnheiten und piktographische Rechts-
akte, wie etwa Gesetze oder Gerichtsurteile;17 sie ermoglichen jedoch,
den Inhalt des aztekischen Rechts zu erkennen (beziehungsweise zu re-
konstruieren).

A) Ikonographische Quellen. Hierzu zahlt man unter anderem Bild-
und Bild-Text-Handschriften amoxtli, auch Codexe (spanisch cddices) ge-
nannt, zum Beispiel der Codex Mendoza.'8 Heute existiert keine einheitli-
che Methode zur Analyse der Codexe, somit sind auch die Ergebnisse
konkreter Analysen nicht einheitlich.l? Laut einiger Forscher ist unter
den Codexen eine besondere Gruppe, die Codexe rechtlichen Inhalts (spa-
nisch cddices juridicos), zu unterscheiden.20

B) Historische, beziehungsweise ethnohistorische Quellen. Diese ent-
standen im 16.Jahrhundert (nach dem Jahre 1521) und in der ersten
Hélfte des 17. Jahrhunderts. Da sie urspriingliche Angaben enthalten, die
ihre Autoren aufgrund personlicher Erfahrungen mit der aztekischen Re-
alitdt, beziehungsweise durch direkte Beobachtungen der aztekischen
Lebensweise erlangt haben, durch Reproduktion des Inhaltes heute be-
reits nicht mehr existierender Codexe, durch die Dokumentation oraler
historischer Traditionen, durch gezielte Gespriache mit Azteken oder
durch kritische Erforschungen von Behauptungen anderer Autoren, kon-
nen wir sie als primdre Quellen bezeichnen.

17 MENDIETA yNUNEZ, L. El derecho precolonial. 62 ed. México: Porrua, 1992, S. 84. ISBN
968-432-630-0.

18 ECHEAGARAY, ]. I. ed. Cédice mendocino, 6, Coleccién de Mendoza: Manuscrito mexicano
del siglo XVI que se conserva en la Biblioteca Bodleiana de Oxford. 12 ed. México: San Angel
Ediciones, 1979. 194 S. ISBN 968-7108-06-1.

19 BATALLA ROSADO, J. ]. Los codices mesoamericanos: métodos de estudio. Itinerarios.
2008, vol. 8, S. 43-65. ISSN 1507-7241.

20 Siehe zum Beispiel RUZ BARRIO, M. A. Los cédices juridicos: definicién y metodologfa de
estudio. Desacatos [online]. 2011, n° 36 [zit. 2015-08-24]. ISSN 1607-050X. Zugénglich
auf: http://www.scielo.org.mx/scielo.php?pid=S1405-92742011000200011&script=sci_
arttext.

78 STUDIE



SOCIETAS ET IURISPRUDENTIA q ¢ I
2015, Volume IIL, Issue 3, Pages 71-103 D (¢
http://sei.iuridica.truni.sk SOCIETAS
ISSN 1339-5467 IVRISPRVDENTIA

Den Aussagewert dieser Quellen mindert sozusagen die darin enthal-
tene europdisierte Sichtweise der aztekischen Realitdt. lThre spezifischen
Bestandteile und Aufierungen wurden nimlich von den Autoren der
Quellen haufig mit Hilfe unterschiedlicher, dem aztekischen Umfeld
fremder Gedankenschemen und Begriffe beschrieben (bewusst oder un-
bewusst), mit denen die europdische Theologie, Philosophie, Historio-
graphie, politische Theorie oder die Jurisprudenz zu dieser Zeit operierte.
Diese Herangehensweise wird durch die nicht authentische Terminologie
belegt, die sich auf die zeitgendssischen europaischen und spanischen,
aber oft auch antiken oder biblischen Realien beziehen, die die Autoren
zur Beschreibung konkreter Elemente der Aztekenkultur nutzen.2!

Deformiert ist nicht nur das durch schriftliche Quellen vermittelte
Bild der Aztekenkultur als Ganzes, sondern auch speziell das durch diese
Quellen vermittelte Bild des Aztekenrechts. Moglicherweise ist dies zum
Beispiel im Werk Monarquia Indiana zu sehen, in dem uns sein Autor -
Juan de Torquemada das Aztekenrecht nicht nur naher bringt, sondern
auch einseitig beziiglich axiologischer und normativer Standards der
westlichen, beziehungsweise christlichen Zivilisation moralisch bewer-
tet, die er als a priori richtig, beziehungsweise ,,am besten” betrachtet.22
In den Werken der Mitglieder der hispanisierten indianischen Elite, zum
Beispiel von Ixtlilxochitl,23 ist wiederum ihr Bemiihen zu sehen, die vor-
spanische Aztekenkultur zu prasentieren, einschliefdlich deren Recht, wie
zum Beispiel beziiglich der Werte, zu denen sich die Azteken bekannten,
ungefahr vergleichbar mit der zeitgendssischen spanischen/kolonialen
Gesellschaft. Diese Autoren unterschoben den Spaniern bis zu einem ge-
wissen Mafie ein solches Bild der Aztekenkultur, welches es ihnen er-
moglichte, sie beziiglich ihrer Moralstandards zu akzeptieren. Das Motiv
dieser partiellen Manipulation historischer Fakten war das Bemiihen der
Autoren, auf die kulturelle Gleichwertigkeit der indianischen und spani-
schen, beziehungsweise kolonialen Gesellschaft hinzuweisen, und das
Bemiihen der indianischen Eliten, ihre Position in der Kolonialgesell-

21 MURIA, J. M. Sociedad prehispdnica y pensamiento europeo. 12 ed. México: Secretaria de
Educacion Publica, 1973. 223 S.

22De TORQUEMADA, ]. Monarquia Indiana: Tomo I - III. 22 ed. México: Porrua, 1969. 768,
623 und 634 S.

23De ALVA IXTLILXOCHITL, F. Obras histéricas: Tomo I. 32 ed. Toluca, México: Universidad
Nacional Auténoma de México, Instituto Mexiquense de Cultura, 1997. 566 S. ISBN 968-
484-348-8; und De ALVA IXTLILXOCHITL, F. Obras histéricas: Tomo II. 32 ed. Toluca,
México: Universidad Nacional Auténoma de México, Instituto Mexiquense de Cultura,
1997.539 S. ISBN 968-484-348-8.
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schaft zu stirken und auf diese Weise auch zu legitimieren.2* Ein mehr
oder weniger unreales, idealisiertes oder, umgekehrt, tibertrieben nega-
tives Bild der Aztekenkultur stellten (bewusst oder unbewusst) jedoch
auch andere Autoren dar.

In diesem Zusammenhang taucht allerdings die Frage auf, bis zu wel-
chem Mafle die Regulierungen des Aztekenrechts, zum Beispiel diejeni-
gen, die der Aztekenelite in der vorkolonialen Zeit umfangreiche politi-
sche und 6konomische Privilegien bringen sollten, mehr oder weniger
nur eine Konstruktion der Quellenautoren sind? Aus der Weltgeschichte
des Kolonialismus sind namlich Situationen bekannt, wenn ein bestimm-
tes einheimisches Recht in Wirklichkeit kein traditionelles vorkoloniales
Recht der lokalen Einheimischen war, sondern erst in der Kolonialzeit
geschaffen wurde, beziehungsweise von den lokalen einheimischen Eli-
ten zu ihrem Vorteil angepasst wurde.2>

Auf die Frage kann das umfangreiche Verwaltungs- und Rechts-
Archivmaterial2¢ mitsamt dem in der aztekischen Sprache Nahuatl ge-
schriebenen bedeutenden Material eine Antwort geben, beziehungsweise
sie hat sie teilweise schon gegeben. Dieses Material stammt aus der friih-
kolonialen Zeit, zum Teil hilt es die zu dieser Zeit noch andauernden
vorkolonialen Verhéltnisse fest. Durch die Analyse dieses Materials hat
James Lockhart zum Beispiel festgestellt, dass die Aztekeneliten nach
Ankunft der Kolonisatoren héchstwahrscheinlich ihre Befreiung von der
Tributabgabe und der Arbeitspflicht in der Vorkolonialzeit?” erfunden

24JOHANSSON KERAUDREN, P. La literatura indigenista en la Nueva Espafia en los albores
del siglo XVII. In: M. MASERA und E. FLORES, eds. Ensayos sobre literaturas y culturas de
la Nueva Esparia. 12 ed. México: Universidad Nacional Auténoma de México, Instituto de
Investigaciones Filolégicas, 2009, S. 33-72. ISBN 978-607-02-0960-4.

25 TAMANAHA, B. Z. Understanding Legal Pluralism: Past to Present, Local to Global. Sydney
Law Review. 2008, vol. 30, no. 3, S. 384. ISSN 0082-0512.

26 KELLOGG, S. Legal Documents as a Source of Ethnohistory [online]. 15 S. [zit. 2015-08-24].
Zuganglich auf: http://whp.uoregon.edu/Lockhart/Kellogg.pdf; LOCKHART, ]. The Na-
huas after the Conquest: A Social and Cultural History of the Indians of Central Mexico, Six-
teenth through Eighteenth Centuries. 15t ed. Stanford, CA: Stanford University Press, 1992.
650 S. ISBN 0-8047-2317-6; und LOCKHART, ],, L. SOUSA und St. WOOD, eds. Sources and
Methods for the Study of Postconquest Mesoamerican Ethnohistory. Provisional Version
[online]. 2007 [zit. 2015-08-24]. Zuganglich auf: http://whp.uoregon.edu/Lockhart/
index.html.

27 De ZORITA, A. Breve y Sumaria Relacién de los Sefiores de la Nueva Espariia. 22 ed. México:
Universidad Nacional Auténoma de México, 1963, S. 110-166.
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haben, mit dem Ziel, in der neuen Kolonialgesellschaft eine Steuerbefrei-
ung zu erreichen.28

Schriftliche Quellen berichten direkt oder indirekt iiber das azteki-
sche Recht. Im ersten Fall reproduzieren sie den Inhalt der aztekischen
Rechtsnormen - natiirlich bleibt fraglich, wie wahrheitsgetreu. Als Bei-
spiel kann die Quelle Estas son leyes que tenian los indios de la Nueva
Esparia, Anahuac o México erwihnt werden.29 Im zweiten Fall handelt es
sich um Quellenbeschreibungen aztekischer Realien (sozialer, 6konomi-
scher und politischer Institutionen, Zeremonien und Rituale, Ideenkon-
zepte und dhnliche), aber auch einmaliger geschichtlicher Aktionen und
Situationen, aus denen gewisse Rechtsbeziehungen geschlussfolgert
werden kdnnen. Indirekt enthalt auch die aztekische Literatur Informati-
onen iiber das Aztekenrecht, zum Beispiel interessante rhetorische For-
men mit standardisiertem Inhalt huehuetlahtolli.3°

C) Archdologische Quellen. Zu diesen zdhlen Prestige-Giiter (zum
Beispiel Schmuck), die die iibergeordnete soziale Stellung ihrer Besitzer
physisch symbolisierten, wie Gegenstiande, die das Tagtégliche, zum Bei-
spiel das Arbeitsleben der Azteken, belegen.

D) Ethnographische Quellen. Fiir die Erkenntnisse iiber das Azteken-
recht sind sie nur von geringer Bedeutung.3! In der Lebensweise der heu-
tigen Nahua - Indianer in Zentralmexiko haben sich zwar auch gewisse
Elemente bewahrt, die einen vorspanischen Ursprung haben kénnen,32
aber in entscheidendem Mafie sind sie das Ergebnis der kolonialzeitigen
Entwicklung der mexikanischen Geschichte.

28 LOCKHART, ]J. The Nahuas after the Conquest: A Social and Cultural History of the Indians of
Central Mexico, Sixteenth through Eighteenth Centuries. 1t ed. Stanford, CA: Stanford Uni-
versity Press, 1992, S. 106-107. ISBN 0-8047-2317-6.

29 LEON-PORTILLA, M., S. MOLINA und J. L. VELAZQUEZ. Las literaturas indigenas. 12 ed.
México: Promexa, 1985, S. 750-755. ISBN 968-34-0416-2.

30 LEON-PORTILLA, M. und L. SILVA GALEANA. Huehuetlahtolli: Testimonios de la antigua
palabra. 12 ed. México: Secretaria de Educacién Publica; Fondo de Cultura Econdémica,
1991. 242 S. ISBN 968-16-360-4-X.

31 Vergleiche dazu KOHLER, U. Ethnographische Daten als Quellen der Altamerikanistik. In:
U. KOHLER, Hrsg. Altamerikanistik: Eine Einfiihrung in die Hochkulturen Mittel- und Siid-
amerikas. 1. Aufl. Berlin: Dietrich Reimer, 1990, S. 311-322. ISBN 3-496-00936-5.

32 KARTTUNEN, F. After the Conquest: The Survival of Indigenous Patterns of Life and Be-
lief. Journal of World History. 1992, vol. 3, no. 2, S. 239-256. ISSN 1045-6007.
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E) Linguistische Quellen. Der Wortschatz von Nahuatl, wie es zum
Beispiel das Worterbuch von Alonso de Molina3? beweist, umfasst zahl-
reiche Begriffe mit einer bestimmten Rechtsbedeutung.

Das aztekische Recht als Forschungsobjekt

Wie Fernando de Trazegnies Granda anfiihrt, besteht der grundsatzliche
Unterschied zwischen dem tiberwiegend traditionellen (= ungeschriebe-
nen) Recht der indianischen Kulturen und dem iiberwiegend schriftli-
chen Recht der westlichen Zivilisation nicht in deren unterschiedlichen
Form, sondern darin, dass es sich um das Recht zweier wesentlich unter-
schiedlicher historischen Umfelder handelt. Diese Rechte sind ein norma-
tiver Ausdruck von deutlich unterschiedlichen sozialen Bedingungen, Er-
scheinungen, Beziehungen, Institutionen und dhnlichem; man kann bei
ihnen daher unterschiedliche Ursachen, Ziele, Prinzipien und Inhalte der
Rechtsregulierung erkennen und dementsprechend fehlt bei diesen
Rechtsregelungen (bildlich gesagt) der gleiche ,Geist".34 Die Frage lautet:
Ist es dessen ungeachtet zuldssig, die beiden, sowohl die westlichen als
auch die aztekischen Verhaltensregeln mit dem gleichen Begriff ,Recht”
zu bezeichnen? In Anbindung an die Wittgensteinsche Vorstellung tiber
die family resemblances, die Rodney Needham in seiner Konzeption poly-
thetischer Klassifikationen erarbeitet,3> kann die Antwort auf diese Frage
positiv sein. Die angegebene Konzeption ermdglicht es namlich, gewissen
klassifizierenden (typologisierenden) Klassen unterschiedliche soziale
und kulturelle Erscheinungen zuzuordnen - in unserem Fall der Klasse
»Recht” - allerdings nicht aufgrund dessen, dass alle einer entsprechen-
den Klasse zugehorigen Erscheinungen dieselbe gegebene Eigenschaft
hatten. Anders ausgedriickt, alle Elemente der polythetischen Klasse glei-
chen einander, doch nicht mit Hinsicht auf die einzige, gegebene Eigen-
schaft.36

Eine detailliertere Antwort auf die Frage Was ist das Recht? kann an-
gesichts des zeitlichen und des raumlich vielfiltigen Charakters dieses

33 De MOLINA, A. Vocabulario en lengua castellana y mexicana y mexicana y castellana. 62 ed.
México: Porruta, 2008. 162 S. ISBN 970-07-4744-1.

34 De TRAZEGNIES GRANDA, F. El derecho prehispanico: Una aproximacion al estudio de la
Historia del Derecho en las culturas sin Derecho. Revista de Historia del Derecho. 2002,
n° 30, S. 309. ISSN 0325-1918.

35 NEEDHAM, R. Polythetic Classification: Convergence and Consequences. Man. 1975,
vol. 10, no. 3, S. 349-369. ISSN 0025-1496.

36 NEEDHAM, R. Polythetic Classification: Convergence and Consequences. Man. 1975,
vol. 10, no. 3, S. 349-369. ISSN 0025-1496.
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Phdanomens nur in konkreten kulturellen Kontexten gegeben werden. Die
konventionelle Rechtsbetrachtung der derzeitigen westlichen Rechtswis-
senschaft ist im Prinzip nur dann vollwertig anwendbar, wenn wir uns
mit rezenten Rechten der Staaten des westlichen Zivilisationsumkreises
befassen. Die rezenten Rechtsordnungen der westlichen Staaten werden
gewohnlich als monistische (=einziges/einheitliches Rechtssystem), au-
topoietische (= geschlossene, separate), zentralisierte (= ,von oben“ ge-
schaffen, das heif3t durch den Staat als einzigem Gesetzesgeber) und hie-
rarchisch angeordnete Normensysteme verstanden, eng verbunden mit
der staatlichen Macht und formell abgetrennt (unterschieden) von nicht
rechtlichen normativen Systemen (zum Beispiel von der Moral). In
nichtwestlichen, aber dhnlich auch in westlichen vormodernen Kulturen
existiert/existierte zumindest teilweise eine Einheit der rechtlichen und
nichtrechtlichen Normen. Bei den Azteken wird diese Einheit zum Bei-
spiel durch die Ehescheidung belegt — das Recht lief} eine Scheidung zu,
das Aztekengericht bemiihte sich aber ex officio die Scheidung zu verhin-
dern und wenn es zu dieser schon kommen musste, so ging es deren aus-
driicklicher Genehmigung aus dem Weg, da die Scheidung im Wider-
spruch zu der aztekischen Moral-(Sozial-)norm stand.3” Das Gericht rich-
tete sich also anstatt einer Rechtsnorm nach einer nichtrechtlichen, also
unverbindlichen Norm, wodurch der Nichtrechtsnorm de facto der Cha-
rakter einer Rechtsnorm zuerkannt wurde, und damit hat sich die Grenze
zwischen den Systemen der Moral-(Sozial-) und den Rechtsnormen ver-
wischt.

In nichtwestlichen oder westlichen vormodernen Rechtskulturen
miissen/mussten die Rechtsnormen nicht in ein einheitliches abgegrenz-
tes System geordnet werden, sondern eher auf eine Art und Weise, die
dem Modell des sogenannten Rechtspluralismus entspricht. Ein gewisser
Nachteil dieses Modells in seiner urspriinglichen Form38 war die zu un-
gewisse Abgrenzung des Begriffes ,Recht”. Eine Losung kann die Resig-
nation auf eine wissenschaftliche = universelle Definierung des Rechts
und dessen emische Auffassung als kulturspezifische Kategorie (folk con-
cept) sein, die aus der Perspektive der Zugehorigen zu einer konkreten

37VYSNY, P. Stdt a prdvo Aztékov. 1.vyd. Trnava: Typi Universitatis Tyrnaviensis, 2012,
S.113.ISBN 978-80-8082-530-0.

38 GRIFFITHS, ]. What Is Legal Pluralism?. The Journal of Legal Pluralism and Unofficial Law.
1986, vol. 18, no. 24, S. 1-55. ISSN 0732-9113.
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Rechtskultur abzugrenzen ist.3? Auch wenn diese Vorgehensweise eine
prinzipielle Bedeutung hat, kann sie meiner Ansicht nach nicht absoluti-
siert werden. Offensichtliche Ahnlichkeiten zwischen zahlreichen Rechts-
kulturen der Welt ermoglichen unzweifelhaft die Formulierung von
transkulturell geltenden Rechtscharakteristiken.40

Der Rechtspluralismus postuliert eine parallele Wirkung von mehr
oder weniger selbstandigen Rechten, die in einer bestimmten Rechtskul-
tur zusammen kein System bilden. Anders ausgedriickt, der Rechtsplura-
lismus behauptet, dass in einer Gesellschaft nicht nur ein Recht existiert,
sondern dass in ihr mehrere, artenmaf3ig unterschiedliche Rechte koexis-
tieren, wobei diese Situation aus der Unterschiedlichkeit der sogenann-
ten semiautonomen Sozialfelder! resultiert. Es handelt sich um nicht ge-
nau definierte, aufgrund verschiedener Kriterien (zum Beispiel ver-
wandtschaftlicher, ethnischer, beruflicher) abgegrenzte, sich entwickeln-
de und unterschiedlich interagierende Sozialeinheiten, die ihr eigenes
Recht produzieren und auch realisieren. Dieses Modell lehnt die Inter-
pretation des Staates als den einzigen Gesetzgeber und den einzigen zur
Rechtseinhaltung fahigen Garanten ab.42

Ich vermute, dass das Modell des Rechtspluralismus gewissermafien
auch auf die aztekische Rechtskultur angewendet werden kann. Im Be-
reich der privatrechtlichen, vor allem familienrechtlichen Beziehungen
im Inneren der halbautonomen Kommunen, wie es die Siedlungskom-
munen Calpultin, die Kommunen von Kdmpfern, Handwerkern, Hindlern
und Priestern oder die Schulkommunen waren, aber auch in der
Kultsphdre sind mehr oder weniger selbstindige, das heifst von der
Staatsmacht mehr oder weniger unabhangige Rechte entstanden und sie
funktionierten auch. Den Charakter eines separaten Rechts hatte auch
das durch die Gerichte geschaffene Recht - wenn fiir einen konkreten
Rechtsfall keine Rechtsregelung bestand, 16sten dies die Richter so, wie
es ein ,verniinftiger Mann“ 16sen wiirde, den die Azteken mit den Aus-
driicken qualliiyollo = Mann des guten Herzens, aufrichtig, ohne Heuchlerei

39 TAMANAHA, B. Z. Understanding Legal Pluralism: Past to Present, Local to Global. Sydney
Law Review. 2008, vol. 30, no. 3, S. 390-396. ISSN 0082-0512.

40 Siehe dazu zum Beispiel FIKENTSCHER, W. Law and Anthropology: Outlines, Issues, and
Suggestions. 1t ed. Miinchen: Bayerische Akademie der Wissenschaften; C. H. Beck, 2009.
512 S.ISBN 978-3-7696-0977-6.

41 MERRY, S. E. Legal Pluralism. Law & Society Review. 1988, vol. 22, no. 5, S. 878. ISSN 0023-
9216.

42 GRIFFITHS, J. What Is Legal Pluralism?. The Journal of Legal Pluralism and Unofficial Law.
1986, vol. 18, no. 24, S. 1-55. ISSN 0732-9113.
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(Falschheit) und nahuatilpiani = ehrlicher, gerechter und héflicher, sich
nach dem Recht richtender Mann bezeichneten.*3 Die aztekische Auffas-
sung der Charaktereigenschaften eines ,verniinftigen Mannes“ ist jedoch
sehr allgemein, daher musste aufgrund des Konzeptes des ,verniinftigen
Mannes“ die Entscheidung des Richters de facto auf seiner eigenen Be-
trachtungsweise basieren. Mit einer solchen intuitiv-rationellen Losungs-
findung in Rechtsfillen hing die Entstehung von Gerichtsprédzedenzen zu-
sammen. Gemafd dem Codex Florentinus hiefd es, dass ein aztekischer
Richter das Recht nicht nur applizierte, sondern er erschuf es auch: , The
magistrate [is] a judge, a pronouncer of sentences, an establisher of ordi-
nances, of statutes...** Es ist also offensichtlich, dass bei den Azteken das
Recht nicht ausschlief3lich ,von oben“ - durch den Staat, das heifdt von
dem Herrscher (tlatoani), sondern auch teilweise von ,unten” Kreiert
wurde. In der aztekischen Gesellschaft koexistierte dann eine Gruppe
gewisser, im Prinzip selbstandiger Rechte. Das Aztekenrecht als Ganzes
war kein einheitliches System, beziehungsweise es existierte ein Recht,
welches das Ergebnis der legislativen Tatigkeit der aztekischen Herr-
scher war, ein durch die Gerichte geschaffenes Recht, wie auch verschie-
dene nichtstaatliche Rechte, was darauf hindeutet, dass die aztekische
Rechtsordnung durch das Prisma des Rechtspluralismus betrachtet wer-
den kann. Auf der anderen Seite kann in der Rechtsentwicklung von Te-
nochtitlan und wahrscheinlich noch mehr von Texcoco*s eine klare Ten-
denz erkannt werden, das Staatsmonopol zur Kreierung und Applikation
des Rechts durchzusetzen. Deshalb kann auch das Modell des Rechtsmo-
nismus als Art und Weise der theoretischen Charakterisierung des Azte-
kenrechts eine gewisse Relevanz haben.

Insbesondere der Charakter der legislativen Tatigkeit der azteki-
schen Herrscher (tlatoque) dient als Beweis fiir die Rechtsentwicklung
zum Staatsmonopol. Dabei handelte es sich in einem nicht niher be-
stimmbaren (offensichtlich jedoch bedeutenden) Ausmafd nicht um die
Schaffung neuer Rechtsnormen, sondern eher um die ,Konservierung*

43 OFFNER, J. A. Law and Politics in Aztec Texcoco. 15t ed. Cambridge; New York: Cambridge
University Press, 1983, S. 69-71. ISBN 0-521-23475-1.

4 De SAHAGUN, B. Florentine Codex: General History of the Things of New Spain: The People:
Part XI. Book 10. 15t ed. Santa Fe, N.M.; Salt Lake City, Utah: School of American Research;
University of Utah, 1974 [reprint], S. 15. ISBN 0-87480-007-2.

45 OFFNER, ]. A. Law and Politics in Aztec Texcoco. 1%t ed. Cambridge; New York: Cambridge
University Press, 1983. 368 S. ISBN 0-521-23475-1.
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alterer Rechtsnormen,4¢ und zwar entweder der Normen des Gewohn-
heitsrechts oder der von den herrschenden tlatoque frither herausgege-
benen Normen. Diese ,Konservierung“ beruhte unter anderem auf der
Inkorporation, Systematisierung, schriftlichen Fixierung und staatlichen
Sanktionierung der Normen des Gewohnheitsrechts, auf der Rekonfirma-
tion von Rechtsregulationen, die frither von den herrschenden tlatoque
herausgegeben wurden, und auf der Einfithrung von Prozessformen, mit
denen die materialrechtlichen Normen effektiv ,ins Leben“ gefiihrt wur-
den. Mit anderen Worten: im Aztekenrecht pradominierte die Tradition
iiber die Innovationen, wobei von den tlatoque deren Erhalt erwartet
wurde.*” Die Azteken betrachteten ihre schriftlich erfassten Gesetze, wie
auch die nichtschriftlich erfassten Gewohnheiten als ein ehrwiirdiges
Werk der Vorfahren, welches zu respektieren war.*8

Die Entwicklung in Richtung Staatsmonopol bei der Rechtsanwen-
dung bestatigen diese Tatsachen: die Errichtung eines entwickelten Sys-
tems von staatlichen Gerichten,*® der Ausschluss eines Selbsthilfe-
Gerechtigkeitsvollzugs durch Privatpersonen (wenn zum Beispiel ein
Ehemann seine untreue Ehefrau umgebracht hatte, wurde er hingerich-
tet, weil er sich die Befugnis angemafit hatte, die Todesstrafe aufzuerle-
gen, die ausschliefilich nur dem Herrscher zusteht),50 aber auch Legalis-
mus, das heifdt eine gewisse Herrschaft des Rechts, die in der rigorosen
Durchsetzung existierender Rechtsnormen bestand.>!

Es scheint, dass die Rechtswirkung in der Aztekengesellschaft sehr
effektiv war. Die pflichtgeméafie Kindererziehung (bei beiden Geschlech-
tern) in 6ffentlichen Schulen (telpochcalli, calmecac) trug dazu bei, dass
die Zoglinge mit den Normen der Aztekengesellschaft vertraut gemacht

46 LEE, ]. Reexamining Nezahualcoyotl’s Texcoco: Politics, Conquests and Law. Estudios de
Cultura Ndhuatl. 2006, n° 37, S. 246-250. ISSN 0071-1675.

47 LEON-PORTILLA, M. und L. SILVA GALEANA. Huehuetlahtolli: Testimonios de la antigua
palabra. 12 ed. México: Secretaria de Educacion Publica; Fondo de Cultura Econémica,
1991, S. 148-149. ISBN 968-16-360-4-X.

48 De SAHAGUN, B. Historia general de las cosas de la Nueva Espaiia: Tomo I. 12 ed. Madrid:
Dastin, 2001, S. 610. ISBN 84-492-0223-X.

9 VYSNY, P. Stdt a prdvo Aztékov. 1.vyd. Trnava: Typi Universitatis Tyrnaviensis, 2012,
S.103-104. ISBN 978-80-8082-530-0.

S0VYSNY, P. Stdt a prdvo Aztékov. 1.vyd. Trnava: Typi Universitatis Tyrnaviensis, 2012,
S.92.ISBN 978-80-8082-530-0.

S1OFFNER, ]. A. Law and Politics in Aztec Texcoco. 15t ed. Cambridge; New York: Cambridge
University Press, 1983, S. 66-86. ISBN 0-521-23475-1.

86 STUDIE



SOCIETAS ET IURISPRUDENTIA q ¢ I
2015, Volume IIL, Issue 3, Pages 71-103 D (¢
http://sei.iuridica.truni.sk SOCIETAS
ISSN 1339-5467 IVRISPRVDENTIA

wurden.52 Effektiv war auch die Rechtsanwendung durch die Gerichte,
was durch eine verhaltnismafdig genaue Definierung der Rechtsbefugnis-
se der einzelnen Gerichtsorgane, eine rationelle Organisation des Ablau-
fes der Gerichtsprozesse und deren verhaltnismafdige Schnelligkeit mog-
lich war: kein Gerichtsprozess durfte langer als 80 Tage dauern.>3

Zur Effektivitat des aztekischen Rechts trug unzweifelhaft auch die
Angst vor strengen, aus der Rechtsverletzung drohenden Sanktionen bei.
Oft ging es um die Todesstrafe. Bestandteil der Staatspolitik war ndmlich
die Gewahrleistung der Rechtseinhaltung durch eine gewisse Einschiich-
terung der Adressaten mit Hilfe von Rechtsnormen, wie es zum Beispiel
aus der Ansprache hervorgeht, die der neugewdhlte Herrscher (tlatoanti)
an die Einwohner von Tenochtitlan richtete. In dieser Rede warnt der
Herrscher seine Zuhorer davor, rechtsbriichig zu werden, sonst konnten
sie von der Justiz bestraft werden, die er metaphorisch mit einem Raub-
tier vergleicht, welches alle Delinquenten ohne Unterschied unbarmher-
zig auffrisst, und er betont, dass demjenigen, der einmal diesem Raubtier
in die Hande fillt, keiner mehr helfen konne, auch nicht der Herrscher
selbst.54

Wolfgang Fikentscher grenzte den Rechtsbegriff aus interkultureller
Perspektive folgendermafien ab:

Das Recht hat einen preskriptiven Charakter — das Recht driickt nicht
das aus, was es in der sozialen Realitdt ist, sondern legt das fest, was es in
der sozialen Realitdt sein soll, das heifdst das Recht soll die soziale Realitdt
dndern. Das, was dem Recht nach sein soll, ist das autorisierte und sanktio-
nierte Ergebnis der methodischen Applikation von Werten in einem gewis-
sen (sozialen) System und einem gewissen Zeitraum. Das Recht hat seinen
Zweck, der in der Gerechtigkeit als Begriff mit kulturell spezifischem Inhalt
besteht.>5

52 HINZ, E. Das Aztekenreich: Soziale Gliederung und institutioneller Aufbau. In: U. KOHLER,
Hrsg. Altamerikanistik: Eine Einfilhrung in die Hochkulturen Mittel- und Stidamerikas.
1. Aufl. Berlin: Dietrich Reimer, 1990, S. 191-192. ISBN 3-496-00936-5.

53 LOPEZ AUSTIN, A. La Constitucién Real de México-Tenochtitlan. 12 ed. México: Universidad
Nacional Auténoma de México, Seminario de Cultura Ndhuatl, 1961, S. 97-105.

5¢ De SAHAGUN, B. Historia general de las cosas de la Nueva Espaiia: Tomo I. 12 ed. Madrid:
Dastin, 2001, S. 476. ISBN 84-492-0223-X.

55 FIKENTSCHER, W. Law and Anthropology: Outlines, Issues, and Suggestions. 15t ed. Miin-
chen: Bayerische Akademie der Wissenschaften; C. H. Beck, 2009, S. 66-69. ISBN 978-3-
7696-0977-6.
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Das Fikentschersche Rechtsverstindnis charakterisiert allgemein
auch das Wesen des Aztekenrechts. Auch das Aztekenrecht legte fest, was
in der aztekischen sozialen Realitat ,sein sollte”, wobei das, was nach az-
tekischem Recht sein sollte, wurde von der Staatsgewalt im voraus auto-
risiert, sanktioniert und durch methodische Organisation, das heif3t
durchs Einbringen gewisser, in Rechtsnormen ausgedriickter Werte in
das Sozialsystem, erreicht. Das, was nach aztekischem Recht sein sollte,
war zugleich das, was richtig und gerecht war, das heifdt, dass die legale
Gerechtigkeit iber der intuitiven Gerechtigkeit stand. Dabei war nicht
das richtig und gerecht, was die Azteken subjektiv als ,gut” empfinden
konnten, sondern eine solche Ordnung der Gesellschaft und der zwi-
schenmenschlichen Beziehungen, die die Erfiillung der tibernatiirlichen
Aufgabe des aztekischen Staates ermdglichte. Das Aztekenrecht musste
dann ein Werkzeug zur Disziplinierung der Bevoélkerung sein und das
war es auch. Das Recht regelte das Leben jedes Einzelnen, von der Geburt
bis zum Tod, wenn es zum Beispiel vorschrieb: piktographische Regist-
rierung von Geburten, Trauungen, Todesfallen oder der Anzahl der ar-
beits- und kampffahigen Manner im Rahmen der jeweiligen Calpultin;
zudem sollte man die Kinder zur Erziehung in die offentlichen Schulen
schicken, die sie allseitig auf das Leben in der aztekischen Gesellschaft
und zur Erfiilllung der fiir diese niitzlichen Aufgaben vorbereiteten; harte
Bestrafung bei Nichterfiillung der Tributpflicht und Arbeitspflicht, wie
auch bei verschiedenen Delikten von Seiten der Kdmpfer oder Verfehlun-
gen von Seiten der Beamten und Richter und so weiter. Auf die explizite
,Ordnungsfunktion“ des Aztekenrechts verweist letztendlich auch der
aztekische Rechtsbegriff (te)nahuatilli, der als Befehl, Anweisung oder
auch Pflicht ibersetzt werden kann.5¢

Die Azteken entwickelten keine eigene Rechtswissenschaft. Aus ih-
rem religios-philosophischen System, ihrer Literatur, dem Wortschatz
ihrer Sprache Nahuatl und &hnlichem kdénnen wir jedoch gewisse
Rechtsprinzipien und charakteristische Merkmale des Rechts, Rechtsbe-
griffe, wie auch Konzepte mit gewisser Rechtsbedeutung, wie zum Bei-
spiel das Regierungskonzept, sowie die Personen-, Familien-, Ehe-, Ver-
mogens-, Verbrechens-, und Rechtsbruch-Konzepte und dhnliche abstra-
hieren.

56 SIMEON, R. Diccionario de la lengua ndhuatl o mexicana. 42 ed. México: Siglo Veintiuno,
1984, S. 305-475. ISBN 968-23-0573-X.
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Ein konkretes Beispiel: das Verbrechenskonzept. Das aztekische Ver-
stindnis eines Verbrechens kann nicht mit dem westlichen, christlichen
Verstiandnis einer Stinde identifiziert werden, auch wenn es in den Quel-
len de facto so vorkommt. Bei den Azteken war ndmlich ein Delikt kein
Verhalten, das im Widerspruch mit den Moralnormen stand - es wurde
nicht als das genaue Gegenteil des Guten, als etwas Bdses an sich selbst
verstanden, da es keine ausgepragte Dichotomie - Schwarz-Weifdmalerei
existierte. Ein Delikt war ein Verhalten, das mit den Sozialnormen im Wi-
derspruch stand, das heifst eine unerwiinschte Stérung der herrschenden
Sozialordnung. Ein Delikt war zugleich ein Verhalten, welches Schande
iiber den Delinquenten brachte, die die ganze Gesellschaft in Gedanken
mit ihm teilte. Angesichts dessen, dass die Sozialordnung im aztekischen
Verstandnis einen ubernatiirlichen Charakter hatte, musste auch die
Wiedergutmachung eines, durch ein Delikt verursachten Schadens einen
iibernatiirlichen Charakter haben. Deshalb war das Mittel dieser Wieder-
gutmachung - konkret die Bestrafung des Delinquenten, vor allem im Fall
des Vollzugs der Todesstrafe, ein Ritual mit einem gewissen religiosen
Inhalt und einem genau festgelegten Zeitpunkt, Ort und definierter Um-
setzungsweise. Zum Beispiel war es bei einer Hinrichtung von Ehebre-
chern durch Steinigung theoretisch moglich, dass die eigentliche Bedeu-
tung der Hinrichtung - die Vergeltung der Staatsgewalt am Téter fiir den
Ehebruch - in den Hintergrund geschoben wurde. Das Bewerfen des
Verurteilten mit Steinen konnte eine vollig andere, religiose Konnotation
haben - die geworfenen Steine konnten symbolisch als herabfallender
Regen eine zeugungsfihige und fruchtbare Kraft reprasentieren,
wodurch die Steinigung in den Augen der Azteken zum ,Generator” einer
allgemeinen ibernatiirlichen Gunst - einer fruchtbaren Kraft werden
konnte. Der Strafvollzug wére in einem solchen Fall de facto eine soge-
nannte homoopathische Magie. Mit anderen Worten ausgedriickt, ein De-
likt konnte durch dessen iibernatiirliche Umwandlung in ein bestimmtes,
fiir die Welt positives Phdnomen eliminiert oder neutralisiert werden.
Der erwadhnte Ehebruch war eine schwerwiegende Straftat, die Ehebre-
cher mussten also sterben, doch konnte das eigentliche Begehen von
Ehebruch in der ubernatirlichen Ebene ,erlost“ und somit eliminiert
werden - durch sein Potential die fruchtbare Kraft als notwendige
Grundlage des irdischen Lebens freizusetzen, da Ehebruch in seinem We-
sen ein Sexualakt, das heifdt ein fruchtbarer Akt war.5”

57 Vergleiche dazu JOHANSSON KERAUDREN, P. Miquiztlatzontequiliztli. La muerte como
punicioén o redencién de una falta. Estudios de Cultura Ndhuatl. 2010, n° 41, S.91-136.
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Die Eliminierung eines Deliktes als rituelle, sozusagen mechanische
Wiedergutmachung des durch das Delikt verursachten Schadens, vollzo-
gen durch Menschen, ist nicht identisch mit der Eliminierung einer Siinde
durch deren Vergebung durch Gott, wie wir dies aus der christlichen Kul-
tur kennen. Auch die in den Quellen erwahnte ,Beichte” vor einem Pries-
ter der Gottin Tlazolteotl, die sogenannte neyolmelahualiztli (die Kunst
der wahrheitsgetreuen Offenbarung des Herzens) war keine Beichte im
christlichen Sinne. Die Aufgabe der Gottin Tlazolteotl bestand ndmlich
nicht darin, Siinden zu vergeben, sondern ein Delikt, beziehungsweise
dessen schadliche Wirkungen {iibernatiirlich zu ,absorbieren®, bezie-
hungsweise ein Delikt in ein gewisses positives Phdnomen umzuwan-
deln. Da die Azteken das Delikt bildlich mit Schmutz und vor allem mit
Exkrementen verglichen, kann diese Aktivitat von Tlazolteotl cum grano
salis als ,rituelle Koprophagie“ bezeichnet werden.s8

Das Aztekenrecht als Ganzes wurde mit dem Ausdruck tenahuatilli
bezeichnet, seine einzelnen Regulationen mit dem Ausdruck nahuatilli.>®
Gerechtigkeit nannte man tlamelahuacachiualiztli. Dieses Wort ist
dadurch interessant, dass es den Ausdruck tlamelahua = geradeaus/di-
rekt gehen®0 beinhaltet, woraus man schliefden kann, dass das, was ge-
recht/richtig war, das heif3t im Einklang mit dem Recht stand, bei den Az-
teken als etwas verstanden wurde, was direkt/geradlinig ist, bezie-
hungsweise als etwas, was das Gegenteil von krumm ist. Ein gleiches
bildliches Verstidndnis, beziehungsweise den gleichen linguistischen
Ausdruck von Gerechtigkeit finden wir auch in anderen Kulturen, bezie-
hungsweise Sprachen der Welt.

Die aztekische Weltanschauung hatte nicht den Charakter eines rati-
onellen Verstdndnisses des Lebensraumes als einer gewissen objektiven
Realitdt, sondern ganz im Gegenteil ging es um ein ganz subjektives
Wahrnehmen oder ,Erleben” eines Raumes, der als Resultat einer kon-
struierten spezifischen Lebenswelt, in concreto einer sakralen Landschaft
betrachtet werden kann. Diese Landschaft bedeutete in der aztekischen

ISSN 0071-1675.

58 JOHANSSON KERAUDREN, P. Miquiztlatzontequiliztli. La muerte como punicién
o redencién de una falta. Estudios de Cultura Ndhuatl. 2010, n° 41, S. 91-136. ISSN 0071-
1675.

59 SIMEON, R. Diccionario de la lengua ndhuatl o mexicana. 42 ed. México: Siglo Veintiuno,
1984, S.305-475. ISBN 968-23-0573-X.

60 OFFNER, ]. A. Law and Politics in Aztec Texcoco. 15t ed. Cambridge; New York: Cambridge
University Press, 1983, S. 244. ISBN 0-521-23475-1.
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Auffassung eine iibernatiirliche Weltordnung, geschaffen durch Gotter.
Es kann vorausgesetzt werden, dass so wie fiir die Azteken die Weltord-
nung heilig war, waren in ihren Augen auch die Werkzeuge heilig, die zu
deren Erhaltung dienten, und dazu gehorte auch das Recht. Die Hypothe-
se des sakralen Charakters des Aztekenrechts unterstiitzt zum Beispiel
auch Diego Duran, wenn er schreibt, dass die Gesetze des tlatoani Mo-
tecuhzoma 1. (1440 - 1469) auf die gesamte aztekische Gesellschaft einen
so positiven Effekt hatten, dass sie allgemein eher als ein gottliches als
ein menschliches Werk betrachtet wurden.t! Die Sakralitdt des Rechts
war auch durch die Person des Gesetzgebers gegeben: tlatoani wurde
zwar nicht als Gott betrachtet,62 aber nach Ansicht der Azteken siedelten
in seiner Person in aufRergewohnlichem Mafie gottliche Krafte,3 die sein
Handeln lenkten und heiligten, das heifdt seine Werke, in diesem Fall die
Gesetze, sakral legitimierten. Tlatoani wurde auch als Sprecher der Got-
ter betrachtet; wenn er bei bestimmten Anldssen die Elite (pipiltin)
und/oder das gemeine Volk (macehualtin) iiber das Recht informierte
und es ihnen erklarte,®* wurde er von seinen Zuhorern (theoretisch) so
verstanden, dass er ihnen den Willen Gottes mitteilte und erklarte. Be-
deutend war auch, dass er ihnen diesen Willen personlich in seinen Vor-
tragen vermittelte. Auch der verbalen Ausdrucksform tlatoanis verlieh
man eine gewisse Heiligkeit und wohltuende Wirkung.6s

Das Aztekenrecht trug zum Erhalt der iibernatiirlichen Weltordnung
bei, die als ein gewisses bonum commune verstanden wurde und deshalb
musste allein das Recht schon ,gut“ sein. Der ,gute” Typ des menschli-
chen Verhaltens konnte somit nur ein im Einklang mit dem Recht ste-
hendes Verhalten sein. Einzig und allein nur ein solches Verhalten er-
moglichte dem Menschen, ein relativ zufriedenes und gliickliches Leben
zu fiihren, wie es zum Beispiel aus einem huehuetlahtolli ersichtlich ist,
das als eine erziehende Rede des Vaters an den Sohn konzipiert ist. Der

61 DURAN, D. Historia de las Indias de Nueva Espana e Islas de Tierra Firme: Tomo I. 12 ed.
México: Consejo Nacional para la Cultura y las Artes, 2002, S. 267. ISBN 970-18-8397-7.

62 GRAULICH, M. La royauté sacrée chez les aztéques de México. Revista Espariola de
Antropologia Americana. 1998, n° 28, S. 99-117. ISSN 0556-6533.

63 BRUMFIEL, E. M. The Politics of High Culture: Issues of Worth and Rank. In: J. RICHARDS
und M. van BUREN, eds. Order, Legitimacy, and Wealth in Ancient States. 1sted. Cam-
bridge; New York, NY: Cambridge University Press, 2000, S. 134. ISBN 0-521-77671-6.

64 HINZ, E. Das Aztekenreich: Soziale Gliederung und institutioneller Aufbau. In: U. KOHLER,
Hrsg. Altamerikanistik: Eine Einfiihrung in die Hochkulturen Mittel- und Stidamerikas.
1. Aufl. Berlin: Dietrich Reimer, 1990, S. 199-200. ISBN 3-496-00936-5.

65 SULLIVAN, Th. D. Tlatoani and Tlatocayotl in the Sahagun Manuscripts. Estudios de
Cultura Ndhuatl. 1980, n° 14, S. 227.1SSN 0071-1675.
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Vater schildert darin dem Sohn in bunten Farben das triste Schicksal ei-
nes Menschen, der aus eigenem Willen heraus aufhdrte, das Recht, das
heifst den Willen Gottes, zu respektieren: einen solchen Menschen kann
die formelle Strafe nicht verfehlen, er wird jedoch auch informell schwer
bestraft - durch seinen Ausschluss aus der Gesellschaft: jeder wendet
sich von ihm ab, niemand kiimmert sich um ihn und niemand hilft ihm; er
ist fortan keine vollwertige Person mehr, sein Leben verliert den Sinn.t6

Die Azteken betrachteten das Recht aber auch als unerbittliche und
gefahrliche Kraft:67 kein Delinquent konnte ihr, das heifdt seiner Bestra-
fung, entkommen.®8

Die aztekische Rechtsanschauung kann man sich auch durch die na-
here Betrachtung bestimmter allgemeiner Verhaltensmuster (-ideale)
vorstellen, deren Einhaltung den Azteken als Voraussetzung fiir ein rich-
tiges Leben empfohlen wurde.

Bemerkenswert ist vor allem der ethische Imperativ in qualli, in
yectli (in qualli = das, was [fiir den Menschen] geeignet ist oder das, was
[dem Menschen] zusagt; in yectli = das, was richtig ist). Dieser Imperativ
gab jedem Einzelnen die Méglichkeit, das zu tun, was er subjektiv wollte,
aber nur soweit dies nicht zum Schaden anderer Einzelner, gegebenen-
falls der aztekischen Gesellschaft als Ganzes geschah.t?

Weitere allgemeine Verhaltensmuster, die in Rechtsnormen konkre-
tisiert wurden, sind vor allem im huehuetlahtolli enthalten. Zur Illustra-
tion fiithre ich ein Verhaltensmuster an, welches durch den Vater dem
Sohn in einem huehuetlahtolli’® empfohlen wurde. Der Vater empfiehlt
seinem Sohn: bescheiden und enthaltsam zu sein (seine Emotionen zu
beherrschen), nicht mit seinem Vermdgen zu prahlen, seinen Lebensun-
terhalt mit ehrlicher Arbeit zu verdienen, gehorsam zu beiden Eltern und

66 LEON-PORTILLA, M. und L. SILVA GALEANA. Huehuetlahtolli: Testimonios de la antigua
palabra. 12 ed. México: Secretaria de Educacion Publica; Fondo de Cultura Econémica,
1991, S. 55-85. ISBN 968-16-360-4-X.

67 OFFNER, ]. A. Law and Politics in Aztec Texcoco. 15t ed. Cambridge; New York: Cambridge
University Press, 1983, S. 243-245. ISBN 0-521-23475-1.

8 De SAHAGUN, B. Historia general de las cosas de la Nueva Espaiia: Tomo I. 12 ed. Madrid:
Dastin, 2001, S. 599-607. ISBN 84-492-0223-X.

6 LEON-PORTILLA, M. Toltecdyotl: Aspectos de la cultura ndhuatl. 12 ed. México: Fondo de
Cultura Econémica, 2003, S. 318-319. ISBN 968-16-0611-6.

70 LEON-PORTILLA, M. und L. SILVA GALEANA. Huehuetlahtolli: Testimonios de la antigua
palabra. 12 ed. México: Secretaria de Educacion Publica; Fondo de Cultura Econémica,
1991, S. 47-86. ISBN 968-16-360-4-X.
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zu Offentlichen Autoritiaten zu sein, sich mit den Eltern tiber die Heirat zu
beraten, sich um die Ehefrau und Kinder zu kiimmern, alle Menschen zu
respektieren (und deshalb zum Beispiel nicht tiber Alte und Kranke zu
lachen), nicht unbedacht und ohne ausreichende Kenntnisse liber eine
Sache zu sprechen, sich nicht in fremde Dinge einzumischen, keine Ge-
riichte zu verbreiten, sich nicht zu streiten und Menschen nicht gegenei-
nander aufzuhetzen, Respekt gegeniiber fremdem Eigentum zu haben,
nicht zu stehlen, keinen Ehebruch zu begehen, keine Prostituierten auf-
zusuchen, sich nicht dem Gliicksspiel zu widmen und dhnliches.

Sozialer und kulturgeschichtlicher Kontext des aztekischen Rechts

Die Quellen ermdglichen es nicht, iiber ein einheitliches Recht von
Zentralmexiko zu sprechen. Die Quellen erméglichen es aber auch nicht
zu behaupten, dass die dortigen Stadtstaaten nach grundsatzlich unter-
schiedlichen Rechten verwaltet wurden. Eine gewisse Ahnlichkeit ihrer
Rechte hing mit ihren historischen Interaktionen und der gemeinsamen
kulturellen Grundlage zusammen. Ihr Bestandteil war das sogenannte
toltecayotl, das heifdt das renommierte geistige, kulturelle, wie auch poli-
tische Erbe der im 12.Jahrhundert untergegangenen Zivilisation der Tol-
teken. Die Azteken verstanden jedoch das toltecayotl oder - sit venia ver-
bo - Toltekentum als Erbe nicht nur aufgrund der Toltekenkultur, son-
dern auch der Kultur von Teotihuacan (sie unterging im 8. Jahrhundert),
die ihre mythisch-historischen Traditionen (falsch) mit der historisch
jungeren Kultur der Tolteken identifizierte. Es scheint, dass das Tolte-
kentum auch irgendeine Form der ethisch-rechtlichen Tradition beinhal-
tete. Diese wurde als tlamanitiliztli, das heifdt altertiimliche Lebensweise
bezeichnet.”!

Das Toltekentum war die Legitimitatsquelle der Macht der Herrscher
von Tenochtitlan und anderer Stadtstaaten - diese Herrscher betrachte-
ten sich als Nachfolger derer des Toltekenreiches, wobei sie sich auf ihre
genealogischen Verbindungen - die realen oder die fingierten - zu den
toltekischen Herrschern beriefen.’2 Das Toltekentum hatte aber auch ei-
ne weitere Bedeutung - die aztekische Religion und die gesamte Le-
bensweise, also auch das aztekische politische System und das Recht wa-

71 LEON-PORTILLA, M. La filosofia ndhuatl estudiada en sus fuentes. 72 ed. México:
Universidad Nacional Auténoma de Méxic, Instituto de Investigaciones Histéricas, 1993,
S. 234. ISBN 968-36-2854-0.

72SMITH, M. E. The Aztecs. 1st ed. Malden, MA: Blackwell Publishers, 1996, S. 42. ISBN 1-
55786-496-9.
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ren in ihrem Prinzip kein Original, sondern gingen aus den langjahrigen
kulturellen Traditionen von Zentralmexiko hervor.

Die Azteken bemiihten sich, sozusagen an das Toltekentum ,anzu-
schlieflen”. In dem zeitgenossischen Verstindnis konnten sie nur durch
die Aufnahme des Toltekentums den Status einer gewissen ,Zivilisiert-
heit” erreichen und ihr Staat (Tenochtitlan) konnte mit seinen imperialen
Ambitionen eine Legitimitét erreichen - die aztekischen Herrscher konn-
ten sich fiir die Erben der politischen Macht der toltekischen Herrscher
erklaren. Der ,Anschluss an das Toltekentum erfolgte auch ganz an-
schaulich: die Azteken situierten in Tenochtitlan Gegenstinde teoti-
huacaner und toltekischer Provenienz an offentliche Stellen und imitier-
ten in ihrer Stadt teotihuacane und toltekische Architektur- und Kunststi-
le.”3 Die physische Vergegenwartigung von Teotihuacan in Tenochtitlan
hatte aber auch eine andere Funktion: Teotihuacan sollte stindig als ein
heiliger Ort in Erinnerung der Azteken bleiben, wo ihr Alter/ihre Welt -
die sogenannte Fiinfte Sonne (nahui ollin) - entstand, beziehungsweise
wo die Welt ihren perfekten Zustand erreicht hatte - seine Bewohnbar-
keit durch Menschen, und dies alles dank der Selbstaufopferung der Got-
ter. Dadurch, dass sich die Gotter selbst aufopferten, entstand bei den
Menschen ihnen gegeniiber etwas wie eine iibernatiirliche ,Schuld”
(nextlahualiztli). Die Existenz dieser ,Schuld“ musste standig betont wer-
den, da ihre ,Riickzahlung®, das heif3t die regelmafdige ,Erndhrung der
Gotter” durch {ibernatiirliche Krafte, die aus den menschlichen Opfern
frei wurden, war der hauptséchlichste Grund fiir die Existenz des azteki-
schen Staates und aufierdem legitimierte er dessen Expansion als ein
notwendiges Mittel zur ,Beschaffung” der unabdinglich erforderlichen
Opfer (die Kriegsgefangenen) fiir die Gotter.7+

,Die Riickzahlung der Schuld an die Gotter” wurde von der azteki-
schen Elite pipiltin organisiert. Diese Verantwortung steigerte ihr Presti-
ge par excellence, sie kann also als ein Faktor bezeichnet werden, der we-
sentlich zu ihrer privilegierten Stellung in der Gesellschaft beitrug.”s Zwi-
schen der pipiltin und dem gemeinen Volk macehualtin gab es ndmlich
deutliche Unterschiede in den 6ffentlichen und den privaten Rechten und

72LOPEZ LUJAN, L. und A. LOPEZ AUSTIN. Los mexicas en Tula y Tula en Mexico-
Tenochtitlan. Estudios de Cultura Ndahuatl. 2007, n° 38, S. 33-83. ISSN 0071-1675.

7#HAMANN, B. The Social Life of Pre-Sunrise Things: Indigenous Mesoamerican Archaeolo-
gy. Current Anthropology. 2002, vol. 43, no. 3, S. 351-382. ISSN 0011-3204.

75 HAMANN, B. The Social Life of Pre-Sunrise Things: Indigenous Mesoamerican Archaeolo-
gy. Current Anthropology. 2002, vol. 43, no. 3, S. 355-357. ISSN 0011-3204.
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Pflichten.”¢ Die Nichtgleichstellung der pipiltin und der macehualtin wur-
de auch in den Rechtsnormen offen verankert, zum Beispiel in den Geset-
zen von Motecuhzoma I.,,77 die iiberwiegend als Luxus beschrdnkende Ge-
setze galten - im Gegensatz zu den pipiltin wurde es den macehualtin
durch diese Gesetze unter Androhung der Todesstrafe untersagt, Presti-
ge-Giiter wie Kleidung aus Baumwolle, Schmuck aus edlen Materialien
oder einige Lebensmittel (zum Beispiel Kakao) zu erwerben und zu be-
sitzen, wie auch in pompdseren Behausungen zu leben und dergleichen.

Trotz dem Angefiihrten ist es jedoch nicht erforderlich, das Azteken-
recht als typisches ,Recht mit Klassencharakter” zu verstehen, wie es Jo-
hanna Broda tut,’8 da die pipiltin mehrere wichtige (Vermogens-, Macht-)
-rechte oder -vorteile nicht automatisch von Geburt an hatten, sondern
sich diese zuerst verdienen mussten, vor allem durch tapferes Verhalten
im Kampf und durch Gefangennahme feindlicher Kampfer - zukiinftiger
Gotteropfer, nach deren Anzahl sogar die Verdienste der aztekischen
Kampfer ,gemessen wurden“.”®

Die pipiltin hatten dem Staat, beziehungsweise seinem Herrscher ge-
geniliber auch ernsthafte Pflichten, wie regelmafiige Teilnahme an Feld-
ziigen, Beteiligung an den bedeutenden Kosten in Verbindung mit religi-
6sen Ritualen, Beschenkung des Herrschers, der Mitglieder der Elite,
aber manchmal auch der macehualtin und anderen.8? Aufierdem unterlag
das Verhalten der pipiltin strengeren Regeln, als das Verhalten der
macehualtin, wobei es sogar galt, dass, falls die pipiltin einige Straftaten
(zum Beispiel Trinkerei) begangen, diese strenger bestraft wurden, als
wenn die gleichen Straftaten von den macehualtin begangen wurden.
Diese strengere Strafe fiir die pipiltin war dabei meist der Tod. Das Be-
mithen des aztekischen Gesetzgebers bestand darin, die pipiltin dazu zu
bringen, sich nach dem Schlagwort noblesse oblige zu verhalten, also in

76 VYSNY, P. Stdt a prdvo Aztékov. 1.vyd. Trnava: Typi Universitatis Tyrnaviensis, 2012,
S. 64 und folgende. ISBN 978-80-8082-530-0.

77 DURAN, D. Historia de las Indias de Nueva Espana e Islas de Tierra Firme: Tomo I. 12 ed.
México: Consejo Nacional para la Cultura ylas Artes, 2002, S.264-267. ISBN 970-18-
8397-7.

78 BRODA, J. El aparato juridico del Estado mexica: Algunas reflexiones acerca de lo publico
y lo privado en el México prehispanico. Nueva Antropologia. 1989, vol. 10, n° 36, S. 41 und
folgende. ISSN 0185-0636.

79 De SAHAGUN, B. Historia general de las cosas de la Nueva Esparia: Tomo I1. 12 ed. Madrid:
Dastin, 2001, S. 684-687. ISBN 84-492-0224-8.

80 VYSNY, P. Stdt a prdvo Aztékov. 1.vyd. Trnava: Typi Universitatis Tyrnaviensis, 2012,
S. 64-69. ISBN 978-80-8082-530-0.
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ihrem Verhalten den macehualtin ein Beispiel zu sein. Die pipiltin muss-
ten jedoch auch aus einem anderen - spezifischeren Grund auf die Rich-
tigkeit ihres Verhaltens achten - von den pipiltin glaubte man, dass sie in
grofierem Mafie als die macehualtin mit gewissen iibernatiirlichen Kraf-
ten begabt waren, die ihnen ein gewisses ,natiirliches“ Recht verliehen,
iiber die macehualtin zu regieren, aber auch die Kraft, die Versuchung zu
schlechten Taten zu iiberwinden; deshalb wurde eine beliebige Siinde,
die ein Mitglied der Elite beging, als strafbare Vergeudung dieser beson-
deren Krifte betrachtet, was strengstens bestraft werden musste.81

Die Ungleichheit zwischen den pipiltin und den macehualtin milderte
auf der anderen Seite das Verdienstprinzip bei dem Erwerb von Titeln,
militarischen und zivilen Funktionen und persénlichen, Vermégens- oder
politischen Rechten. Kein Angehoriger der Elite (pillli) konnte eine mili-
tarische oder zivile Funktion innehaben ohne sich zuvor wahrend staat-
lich organisierter Feldziige ausgezeichnet zu haben.82 Bei den pipiltin ist
es jedoch schwierig, zwischen den Rechten, die ihnen automatisch von
Geburt an zustanden, und den Rechten, die sie nur erwerben konnten,
wenn sie Verdienste hatten, zu unterscheiden.83 Die Moglichkeit eines
gewissen Aufstiegs in der sozialen Hierarchie aufgrund militarischer
Verdienste wurde auch den macehualtin gegeben. Die macehualtin, denen
es so gelang, auf der gesellschaftlichen Leiter ,aufzusteigen®, erreichten
allerdings nie eine vollkommen vergleichbare Stellung mit der der pipil-
tin.84

Schlussbemerkung

Wie die mexikanische Rechtshistorikerin Mercedes Gayosso y Navarrete
sehr iiberzeugend zeigt8® und wie in groben Ziigen auch aus dieser Studie
hervorgeht, muss die komplexe und stark religios geprigte Weltan-
schauung der Azteken zum Ausgangspunkt einer wissenschaftlichen For-

81 TRIGGER, B. G. Understanding Early Civilizations: A Comparative Study. 15t ed. Cambridge;
New York: Cambridge University Press, 2003, S. 235. ISBN 0-521-82245-9.

82 De ZORITA, A. Breve y Sumaria Relacion de los Sefiores de la Nueva Esparia. 22 ed. México:
Universidad Nacional Auténoma de México, 1963, S. 28.

83 LOPEZ AUSTIN, A. La Constitucién Real de México-Tenochtitlan. 12 ed. México: Universidad
Nacional Auténoma de México, Seminario de Cultura Ndhuatl, 1961, S. 56.

84 ,OPEZ AUSTIN, A. La Constitucién Real de México-Tenochtitlan. 12 ed. México: Universidad
Nacional Auténoma de México, Seminario de Cultura Ndhuatl, 1961, S. 57.
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schung des Aztekenrechts werden. In der aztekischen Gesellschaft, ahn-
lich wie in anderen vormodernen Gesellschaften, kam es zu keiner sys-
tematischen Ausdifferenzierung des Rechts (Begriff von Niklas Luhmann),
sodass sich das aztekische Recht zu einem betrachtlichen Teil mit den
nichtrechtlichen normativen Systemen, beziehungsweise Systemen der
Sozialkontrolle (Sozialnormen, Ritualen) deckte. Demzufolge sollte die
Forschung des Aztekenrechts nicht bei der Rechtsnormenanalyse bleiben
(dies auch wegen des Mangels an Quellen, die den Charakter von Rechts-
normenkatalogen haben); sie sollte sich intensiv mit dem sozialen, 6ko-
nomischen, politischen und kulturellen Kontext dieses Rechts beschafti-
gen.
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Financ¢né zdroje obci
v Slovenskej republike v desatrocnej reflexii
fiSkalnej decentralizaciel

Financial Resources of Municipalities
in the Slovak Republic with Regard to a Decade
Reflection of Fiscal Decentralization

Jana KneZova

Abstract: On January 1, 2015, ten years have passed since the implemen-
tation of the new system of financing the municipalities in the Slovak Re-
public established through the process of fiscal decentralization. The fiscal
decentralization was realized to strengthen the relative financial autono-
my of local governments by managing their own resources. The main goal
was to support the local and regional self-governments to become stable
and efficient subsystem of the public administration. Decade of existence of
new legislative funding rules for local self-government gives a great oppor-
tunity for a critical assessment of the development of the municipal financ-
ing system, with regard to the challenges in the external environment as
well as internal problems by financial ensuring of public goods and ser-
vices. This study focuses mainly on analyzing the possibilities of multi-
source funding of municipalities in terms of the most important incomes in
the local budgets and on assessing the impact of the key changes on the de-
velopment of their financial management. The results show still relatively
strong dependence on centralized incomes and other external sources. Dif-
ferent factors contributed to the financial instability, in particular the
global financial crisis, long-unsolved problems in connection with frag-
mented settlement structure as well as the associated lack of capacity of
municipalities to provide some public goods and services, and other legisla-
tive changes.

Key Words: Fiscal Decentralization; Municipal Revenues; Own Revenues;
Local Taxes; Fees; Loans; Budgets; Repayable Receipts; Transfers; Relative
Financial Autonomy; the Slovak Republic.

-

Stadia vznikla ako stéast rie$enia grantu VEGA & 1/0652/15 s ndzvom ,Funkény mest-
sky region ako inovativny pristup k integrovanému rozvoju izemia v podmienkach Slo-
venskej republiky*.
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Abstrakt: Dria 1. janudra 2015 uplynulo desat' rokov od implementdcie no-
vého systému financovania obci v Slovenskej republike zavedeného pro-
strednictvom procesu fiskdlnej decentralizdcie. Fiskdlna decentralizdcia
bola realizovand s cielom posilnit relativnu financnu sebestacnost’ tizemnej
samosprdvy v nakladani s vlastnymi zdrojmi a prispiet’ k tomu, aby sa obce
na miestnej trovni a vyssie tizemné celky na urovni regiondlnej stali stabil-
nym a pevhym subsystémom verejnej sprdvy. Desatrocnica existencie no-
vych legislativnych pravidiel financovania tizemnej samosprdvy ddva dos-
tatocny doévod na kritické zhodnotenie vyvoja financovania obci, a to
s ohladom na vyzvy v externom prostredi i vniitorné problémy pri financ-
nom zabezpeceni poskytovanych verejnych statkov a sluZieb. Stidia sa za-
meriava najmd na analyzu moZnosti viaczdrojového financovania obci
z pohladu objemovo najvyznamnejsich zloZiek v miestnych rozpoctoch a na
zhodnotenie dopadu klti¢ovych zmien na vyvoj ich financného hospoddre-
nia. Vysledky naznacuji stdle pomerne silnu zdvislost' na centrdlne vybera-
nych prijmoch a ostatnych externych zdrojoch. Pod vykyvy vo finanénej
stabilite obci sa podpisalo mnoZstvo réznych faktorov, ku ktorym patrili
najmd globdlna financnd kriza, dlhodobo neriesené problémy spdté s frag-
mentovanou sidelnou struktiirou, a s tym suvisiaca nedostato¢nd kapacita
obci zabezpelovat' niektoré verejné statky a sluzby, legislativne zmeny
a iné.

Klucové slova: Fiskdlna decentralizdcia; prijmy obce; vlastné prijmy;
miestne dane; poplatky; tivery; rozpocty; ndvratné prijmy; transfery; rela-
tivna financnd autonémia; Slovenskd republika.

Uvod

Decentralizacia je jednym z Ustrednych pojmov spatych s reformnymi
procesmi na lokdlnej drovni. V80. a 90.rokoch minulého storocia sa
v suvislosti so zmenou politicko-ekonomického reZimu mnohych krajin
strednej avychodnej Eur6py stala nastrojom ich demokratizacie.?
V transformujtcich sa ekonomikach sa zlyhanie autokratickych rezimov

N

Autori Lacina a Cechak uvadzaju, Ze spolo¢nym menovatelom vietkych reforiem, ktoré
boli realizované v eurépskych krajinach v 20. storodi, je usilie o zabezpecenie Styroch pi-
lierov, na ktorych stoji demokraticka verejna sprava: principy dobrej spravy prehlbujtce
demokraciu, decentralizdcia, dekoncentracia a subsidiarita. BlizSie pozri LACINA, K. a V.
CECHAK. Vyvoj systémii ver'ejné sprdvy. 1. vyd. Praha: Professional Publishing, 2001, s. 42.
ISBN 80-86419-13-4.
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stalo impulzom pre rozsiahle decentraliza¢né iniciativy,? ktoré prebieha-
ji v roznych podobach a formach aj v sic¢asnosti.

V kazdom S$tate sa vykon verejnej spravy uskutocnuje na niekol'kych
urovniach, v podobe tzv. ,multilevel governance” (spravidla na narodnej,
strednej - regionalnej, krajskej, okresnej a podobne, miestnej - lokalnej,
obecnej, municipalnej, a délezité su aj vazby k nadnarodnej trovni). KI'a-
¢ovou otazkou je miera sebestacnosti jednotlivych trovni v oblasti roz-
hodovacej, kompetencnej, ako aj v oblasti finan¢nej a vzajomné vztahy
medzi nimi. Vo vSeobecnosti princip decentralizicie predstavuje taky
sposob konstituovania verejnej spravy, kedy je vyznamna ¢ast pravomo-
ci vo verejnej sprave prenesend z organov Statnej spravy na Gzemnu sa-
mospravu, pripadne na iné institucie.

Proces decentralizacie predstavuje stubor politik, ktory zahfia poli-
tické, administrativne a fiSkdlne zmeny s dopadmi na takmer vSetky as-
pekty rozvoja. Struktiira medzivladnych vztahov ovplyviiuje vo vyraznej
miere ucinnost a spravodlivost poskytovania verejnych sluzieb, ma so-
cidlny a ekonomicky dopad na celkovy vyvoj krajiny, na regionalne roz-
diely i makroekonomicku stabilitu. Del'ba moci a zodpovednosti medzi
jednotlivé trovne verejnej vlady vyvolava mnohé otazky tykajice sa in-
Stituciondlnej kapacity, etiky a kontroly v sprave veci verejnych a podob-
ne. Avsak, ako sa ukazuje v praxi, d'alekosiahle désledky decentralizacie
su casto prehliadané,* pricom sposob, akym sa uskutocnuje vykon verej-
nej moci, sa v suvislosti s aktualne prebiehajicimi krizami v globalnom
rozmere ukazuje ako jeden z kli¢ovych faktorov d'alSieho napredovania.
Decentralizovany model spravy Statu je v krajindch Eurépskej tnie Stan-
dardom atento koncept vyjadruje aj Eurdépska charta miestnej samo-
spravy, kde sa v €l. 3 ods. 1 uvadza: ,Miestna samosprava oznacuje pravo
a sposobilost’ miestnych organov v medziach zdkona spravovat a riadit
podstatnu Cast verejnych zalezitosti v ramci ich kompetencii a v zaujme
miestneho obyvatel'stva.“> Miera a stupein decentralizacie je plne na roz-

w
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hodnuti kazdej krajiny a na tieto ucely sa vykonavajui aj r6zne medzina-
rodné porovnania, ktoré sleduju na zdklade zvolenej metodiky vybrané
indikatory vo financnej, politickej i kompetencnej oblasti (spravidla aj
v spojitosti s konkrétnymi modelmi ,, multilevel governance®).6

Medzi hlavné prinosy decentralizicie mozno zaradit najma posilne-
nie inStitatov demokracie, posilnenie vplyvu ob¢anov a nimi volenych
predstavitel'ov, posilnenie samospravnych principov, pruznejsie a efek-
tivnejSie uspokojovanie Specifickych sluZieb vregiénoch a obciach. De-
centralizacia by mala viest kvysSej zodpovednosti volenych organov,
k zvySovaniu miery informovanosti obc¢anov, ako aj k vyssej mobilizacii
miestnych zdrojov. Na druhej strane vsak decentralizacia m6zZe sp6sobo-
vat rozdiely v Standarde sluZieb, vyZaduje si zlozitejSie riadenie, vyspelu
obciansku spolo¢nost a déslednu verejnd kontrolu. Samotna decentrali-
zacia nebyva jadrom naznacenych problémov ¢i negativnych ddsledkov,
problémom moZe byt skér zle koncipovana alebo realizovana decentrali-
zacia.” Zaroven je potrebné podotknut, Ze centralizacia a decentralizacia
ako dva vyhranené koncepty nestoja proti sebe v opozicii, skor je Ziaduca
ich vzajomna komplementarita. Nastolenie vhodnej rovnovahy centrali-
zacie a decentralizacie je zasadnou podmienkou pre efektivne a i¢inné
fungovanie demokratickej vlady. Okrem Standardnych statkov a sluZieb,
ktoré nie je vhodné decentralizovat (napriklad oblast obrany, ochrany
zdravia a podobne) sa podl'a Niznanského et al.8 objavuju v 20. storoci
okrem vyraznych decentralizacnych procesov zaujimavé protichodné
centralizacné tendencie v ramci narodnych $tatov a zo strany Eur6pskej

narodny dokument, ktory obsahuje principy miestnych samosprav, ¢im urcuje dolezitost
Uzemnej samospravy ako zakladu kazdého demokratického systému. Slovensko ju podpi-
salo v roku 1999 a do platnosti vstupila v roku 2000.

Blizsie pozri napriklad CHARBIT, C. Governance of Public Policies in Decentralised Con-
texts: The Multi-Level Approach [online]. 2011. 23 s. [cit. 2015-08-06]. OECD Regional De-
velopment Working Papers, no.2011/04. Dostupné na: http://dx.doi.org/10.1787/5kg
883pkxkhc-en; a ALCID], C., A. GIOVANNINI, F. INFELISE a]. NUNEZ FERRER. Division of
Powers between the European Union, Member States, Candidate and Some Potential Candi-
date Countries, and Local and Regional Authorities: Fiscal Decentralisation or Federalism
[online]. 1sted. Committee of the Regions of the European Union, 2014. 222 s. [cit. 2015-
08-06]. ISBN 978-92-895-0794-3. Dostupné na: http://cor.europa.eu/en/documenta-
tion/studies/Documents/Division-of-powers-fiscal-decentralisation.pdf.

NEUBAUEROVA, E. Finanéné aspekty decentralizdcie verejnej sprdvy. 1.vyd. Bratislava:
Ekoném, 2003, s. 14. ISBN 80-225-1711-9; a NIZNANSKY, V. a M. HAMALOVA. Decentrali-
zdcia a Slovensko. 1.vyd. Trencin: Institat aplikovaného manazmentu, 2013, s. 28-31.
ISBN 978-80-89600-18-2.

NIZNANSKY, V., V. CIBAKOVA a M. HAMALOVA. Tretia etapa decentralizdcie verejnej sprd-
vy na Slovensku. 1. vyd. Bratislava: Wolters Kluwer, 2014, s. 45. ISBN 978-80-8168-138-7.
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Unie vo vztahu k ndrodnym Statom. Ako dévod tohto reverzného procesu
sa uvadza najmd nevyhnutnost ochrany zakladnych hodnét, noriem
a principov S$tatnosti, pri uplatneni principu subsidiarity na narodnej
a nadnarodnej Grovni.

Hl'adaniu optimalnych modelov prerozdelenia vztahov medzi jednot-
livymi droviiami verejnej vlady sa venuje tedria fiSkalneho federalizmu
(Musgrave, Oates, Buchanan, Tiebout a d'als{), ktora vyuZiva koncept de-
centralizacie pri vysvetl'ovani presivania zodpovednosti v rozhodovani,
zabezpecovani verejnych statkov a sluzieb a ich financovani. Autorky Lit-
vack a Seddon dokonca tvrdia, Ze zakladnym prvkom decentralizacie je
prave finan¢na zodpovednost. Ak ma miestna tiroven ucinne plnit decen-
tralizované funkcie a dlohy, musi mat’ dostato¢né vlastné prijmy alebo
prijmy presunuté z centralnej vlady, ako aj prdvomoc rozhodovat’ o ich
pouziti.?

Fiskalnou decentralizaciou sa prerozdel'ujui verejné finan¢né zdroje
v zaujme vytvorenia podmienok na relativnu finan¢nd autonémiu nizsich
spravnych urovni. Fiskalna decentralizacia vychadza z predpokladu, Ze
poskytovanie statkov a sluZieb na miestnej drovni je efektivnejsie a u¢in-
nejSie, pretoZe lepSie reaguje na preferencie obyvatel'ov, umoziuje pria-
mu participaciu ob¢anov a ich lepSiu kontrolu. Okrem ekonomickych fak-
torov je dolezity aj rozmer politicky. Vyjadruje stupen demokratizacie
tym, Ze miestna samosprava rozhoduje o poskytovani a financovani slu-
Zieb na zaklade vopred danych a transparentnych pravidiel, s déorazom
na miestne Specifika.l? Bez uskutocnenia fiSkalnej decentralizicie nie je
mozné realizovat proces reStrukturalizicie hospodarstva smerom k po-
siliovaniu trhovej ekonomiky a demokratického charakteru Statu.

Teoria fiskalnej decentralizicie presla istym vyvojom, ktory sumari-
zuje Porcelli,!! a podobne aj Dziobek et al.12 v dvoch etapach. Prva etapa,

9 LITVACK, J. a]. SEDDON, eds. Decentralization Briefing Notes [online]. World Bank Insti-
tute, 1999, s.3 [cit. 2015-08-06]. WBI Working Papers. Dostupné na: http://sitere-
sources.worldbank.org/WBI/Resources/wbi37142.pdf.

10 PROVAZNIKOVA, R. Financovdni mést, obci a regionii: Teorie a praxe. 1.vyd. Praha: Grada,
2007, s. 44.1SBN 978-80-247-2097-5.

11 PORCELLI, F. Fiscal Decentralisation and Efficiency of Government. A Brief Literature Re-
view [online]. 2009. 12 s. [cit. 2015-08-06]. Dostupné na: http://www2.warwick.ac.uk/
fac/soc/economics/staff/fporcelli/dec_efficiency_gov.pdf.

12 DZIOBEK, C., C. GUTIERREZ MANGAS a P. KUFA. Measuring Fiscal Decentralization - Ex-
ploring the IMF’s Databases [online]. 2011. 30 s. [cit. 2015-08-06]. IMF Working Paper,
no. WP/11/126. Dostupné na: http://www.imf.org/external/pubs/ft/wp/2011/wpl1l
126.pdf.
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reprezentovand nazormi klasickych autorov ako Samuelson, Musgrave
a Arrow, dospela k nazoru, Ze pre centrdlnu droveti je najlepsie, aby pre-
brala na seba ulohy v oblasti makroekonomickej stabiliza¢nej politiky
a zabezpecovala verejné statky narodného vyznamu. Miestna samospra-
va by kvoli znalosti miestnych podmienok mala mat zverené zabezpeco-
vanie lokalnych verejnych statkov, s istym dohl'adom narodnej vlady pre
pripad vzniku neZiaducich nerovnosti. Prva generacia autorov sa venova-
la tiez vhodnosti dafilového urcenia a dospela k ndzoru, Ze miestne vlady
by mali mat v rukdch najma dan z nehnutel'nosti a uzivatel'ské poplatky
tak, aby nebol mozny lI'ahky prenos danového zakladu. Druha generacia
tedrie fiskalnej decentralizacie obohatila skimanie fiskalnej decentrali-
zacie o d’alSie dodlezité témy, najma z politickej vedy a ekondmie. Kl'iCo-
vymi otazkami v spojitosti s tedriou fiskalneho federalizmu sa stali mo-
ralny hazard, spésob poskytovania informaécif, problém asymetrickych
informdcii, vztahy medzi jednotlivymi Groviiami verejnej vlady a podob-
ne. Prevladal nazor, Ze financovanie prostrednictvom vlastnych miest-
nych zdrojov je UcinnejSie nez prostrednictvom transferov z prerozdelo-
vacich procesov. Tieto teoretické konstrukcie sa vel'mi vyrazne vyuzivaju
pri kreovani konkrétnych modelov fiskalnej decentralizicie v praxi.

Fiskalna decentralizacia v Slovenskej republike ako siicast reformy
verejnej spravy

Decentralizacia bola spolu s modernizaciou stanovena ako zakladny pi-
lier komplexnej a systémovej reformy verejnej spravy v Slovenskej re-
publike, datovanej od roku 1999,13 respektive 2000.14 Teédria rozliSuje
niekol'ko zakladnych foriem decentralizacie, predovsetkym politickd,
administrativnu, fiSkalnu, pripadne trhovd.’> Mozno konsStatovat, Ze
v podmienkach Slovenska sa uplatnili vSetky spomenuté formy.

13 Uznesenim ¢. 695/1999 v auguste 1999 vlada zobrala na vedomie ,Stratégiu reformy ve-
rejnej spravy”.

14 Schvalenie ,Koncepcie decentralizdcie a modernizdcie verejnej sprdvy” uznesenim vlady
Slovenskej republiky ¢. 230/2000.

15 Trhova decentralizacia je Specifickd forma decentralizacie, ktora sa tyka SirSieho spolo-
Censko-ekonomického ramca, a to najma prechodu z centrdlne planovanej ekonomiky na
trhovo orientované hospodarstvo. Jej zakladnym prejavom je privatizacia ako umoznenie
pristupu sukromného sektora k moznostiam poskytovat' a zabezpecovat niektoré verejné
statky ¢i dereguldcia v zmysle zniZovania zasahov $tatu do urcitého sektora. V uzSom slo-
va zmysle je trhova decentralizdcia vhimana vo forme kontrahovania zabezpecenia verej-
nych sluzieb stikromnymi podnikmi, ¢o je v sucasnosti vo velkej miere regulované aj pro-
strednictvom procesu verejného obstaravania.
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Politickd decentralizacia, ktord sa spaja najma s prerozdelenim ve-
rejnej moci na niZsie drovne, prebehla hned v porevolu¢nom obdobi, a to
sfunkénenim samospravy obci. Vroku 1990 bol prijaty zdkon ¢. 369/
1990 Zb. o obecnom zriadeni v zneni neskorsich predpisov (d’alej len
»Zakon o obecnom zriadeni“), ktorym doslo k obnoveniu a vytvoreniu re-
alnej samospravy na miestnej urovni. Obce sa stali zakladom Uzemnej
samospravy a tymto krokom sa zaroveii poloZili vychodiskd formovania
duélneho modelu verejnej spravy,1¢ ktory pretrvava dodnes. Boli prijaté
aj dva samostatné zakony, a to zadkon ¢. 377/1990 Zb. o hlavhom meste
Slovenskej republiky Bratislave vzneni neskorsich predpisov azakon
€.401/1990 Zb. o meste KoSice v zneni neskorsich predpisov. Zakonom
€.346/1990 Zb. o vol'bach do organov samospravy obci v zneni neskor-
Sich predpisov, ktorym sa ustanovil spdsob obsadzovania funkcie staros-
tu a poslancov obecného zastupitel'stva ako orgdnov samospravy obci, sa
proces politickej decentralizacie na tirovni obci pre dané obdobie zavfsil.
Zaklady relativnej ekonomickej samostatnosti obci boli dané zakonom
¢.138/1991 Zb. o majetku obci v zneni neskorsich predpisov. Naslednym
logickym krokom bola decentralizacia kompetencii (administrativna de-
centralizacia). Narodna rada Slovenskej republiky schvalila zakon ¢. 416/
2001 Z.z. o prechode niektorych p6sobnosti z organov $tatnej spravy na
obce a na vyssie izemné celky v zneni neskorsich predpisov. Na zdklade
tohto zdkona $tat previedol v rokoch 2002 az 2004 v piatich etapach viac
ako 400 kompetencii na obce a vysSie izemné celky, a rovnako is nimi
suvisiaci majetok. Proces decentralizacie vSak pokracoval aj nadalej
a v obmedzenej miere pokracuje dodnes. Spominany zakon zaroven vy-
medzil vychodisko pre origindlne/originarne a prenesené kompetencie
na zaklade tzv. interpreta¢ného pravidla, ktoré hovori: ,Ak zdkon pri
uprave posobnosti obce alebo vyssieho izemného celku (samospravneho
kraja) neustanovuje, Ze ide o preneseny vykon pdsobnosti $tatnej spravy,
plati, Ze ide ovykon samospravnej posobnosti obce alebo vysSieho
uzemného celku (samospravneho kraja).“17 Toto interpretacné pravidlo

16 Dudlny - oddeleny model verejnej spravy znamena také organiza¢né usporiadanie verej-
nej spravy, v ktorom su Statna sprava a samosprava (Gizemna samosprava) relativne le-
gislativne, inStituciondlne, funk¢ne aj finan¢ne oddelené. Zadkonné normy upravuju posta-
venie kazdého subsystému, a aj ich vzdjomné vztahy. Uzemni samospravu v Slovenskej
republike predstavuji obce na miestnej trovni a vyssie izemné celky (samospravne kra-
je) na regionalnej Grovni.

17 Pozri § 4 ods. 2. Zdkon ¢. 416/2001 Z.z. o prechode niektorych pdsobnosti z orgdnov stdtnej
sprdvy na obce a na vyssie tizemné celky v zneni neskorsich predpisov.
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je zapracované aj v zdkone o obecnom zriadeni, konkrétne v § 4 ods. 4.18
Pre izemnu samospravu sa vytvorili dva druhy kompetencii:1°

% origindlne - tzv. vlastnd samosprdvna pdsobnost, kedy si Gzemn4 sa-
mosprava spravuje svoje vlastné zalezitosti relativne samostatne,
kona vo vlastnom mene ana vlastni zodpovednost a financuje ich
(prevazne) z vlastnych zdrojov;

4 prenesené kompetencie (delegovand $tdtna sprdva), ktoré obec vyko-
nava v mene Statu a za kvalitu vykonu ktorych nesie zodpovednost
stat, pricom su zaroven financované i kontrolované statom. Uzemna
samosprava moéze byt na vykon prenesenej pdsobnosti opravnena
jedine zakonom.

Dal$im nevyhnutnym krokom po masivnom presune kompetencif zo
Statu na samospravu bolo jej finan¢né posilnenie, ¢o sa udialo procesom
fiSkalnej decentralizicie od 1.januara 2005. Bol prijaty Uplne novy legis-
lativny ramec, ktory nastavil parametre financovania v novych suvislos-
tiach.

Zakladnym zakonom upravujicim financovanie obci sa stal zakon
€.583/2004 Z.z. orozpoctovych pravidlich Uzemnej samospravy
aozmene adoplneni niektorych zdkonov v zneni neskorsich predpisov
(d'alej len ,zakon o rozpoctovych pravidlach izemnej samospravy*). Ten-
to zakon priamo upravuje rozpocty uUzemnej samospravy, Ktorymi su
rozpocet obce a rozpocet vyssieho tizemného celku, rozpoctovy proces,
pravidla rozpoctového hospoddarenia, zostavovanie a schval'ovanie zave-
recného Uctu obce a zaverecného uctu vysSieho tzemného celku, financ-
né vztahy medzi Statnym rozpoctom a rozpoctami obci a $tatnym rozpoc-
tom a rozpoctami vys$sich izemnych celkov, finan¢né vztahy medzi roz-
poctami obci a rozpoctami vyssich izemnych celkov navzajom, ako aj fi-
nanc¢né vztahy rozpoctov obci arozpoctov vyssich tizemnych celkov
k inym pravnickym osobam a fyzickym osobam.20

18 Zdkon ¢ 369/1990 Zb. o obecnom zriadeni v zneni neskorsich predpisov.

19 Zdkon ¢. 369/1990 Zb. o obecnom zriadeni v zneni neskorsich predpisov; Zdakon ¢. 377/1990
Zb. o0 hlavnom meste Slovenskej republiky Bratislave v zneni neskorsSich predpisov; Zdkon
€. 401/1990 Zb. o0 meste Kosice v zneni neskorsich predpisov; Zdkon ¢ 346/1990 Zb. o vol-
bdch do orgdnov samosprdvy obci v zneni neskorsich predpisov; Zdkon ¢ 138/1991 Zb.
o majetku obci v zneni neskorsich predpisov; a Zdkon ¢. 416/2001 Z.z. o prechode niektorych
podsobnosti z orgdnov Stdtnej sprdvy na obce a na vysSie uizemné celky v zneni neskorsich
predpisov.

20 Zdkon ¢. 583/2004 Z.z. o rozpocltovych pravidldch tizemnej samosprdvy a o zmene a doplne-
ni niektorych zdkonov v zneni neskorsich predpisov. Ustanovenia zakona sa vztahuji na
mestské Casti v Bratislave a v KoSiciach, ktoré st pravnickymi osobami, v rovnakom roz-
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Z hl'adiska prijmovej zadkladne sa prijali predpisy upravujice financ-
né zdroje, ktoré sa mali stat’ kI'i¢ovymi pre posilnenie finan¢nej autonoé-
mie obci. Ide o zdkon ¢. 564/2004 Z.z. o rozpo¢tovom urceni vynosu dane
z prijmov izemnej samosprave a o zmene a doplneni niektorych zakonov
v zneni neskorsich predpisov (dalej len ,zakon o rozpoc¢tovom urceni vy-
nosu dane z prijmov Uzemnej samosprave“). Uvedeny zakon upravuje
presné percentudlne rozpoctové urcenie, terminy poukazovania, spésob
rozdel'ovania a poukazovania vynosu dane z prijmov fyzickych osob do
rozpoctov obci a rozpoctov vyssich iizemnych celkov ako podielovej da-
ne, ktorej vynosu sa stat vzdal v prospech financovania izemnej samo-
spravy. Tymto zakonom doslo k vyraznej zmene oproti predchadzajtce-
mu spOsobu urcovania podielovych dani, ktoré boli vytyCované kazdo-
rocne v zakone o Staitnom rozpocte na nasledujuci rok, s ur¢enim abso-
ldtnej hodnoty podielu zcelkového vynosu (dan z prijmov fyzickych
0s6b) alebo s ur¢enim podielu na celkovom vybere prislusnej dane (dan
z prijmov pravnickych osdb, cestna dam).2! V poslednych rokoch sa vsak
spominany zakon pod vplyvom réznych faktorov niekol'’kokrat zmenil, co
bude rozobraté v d'alSej Casti Studie. Rozdel'ovanie vynosu tejto dane na-
sledne upravuje nariadenie vlady ¢. 668/2004 Z.z. o rozdel'ovani vynosu
dane z prijmov izemnej samosprave.22

Finan¢na samostatnost obci, ktord mala priniest fiSkalna decentrali-
zacia, je vyjadrena najma zakonom ¢. 582/2004 Z.z. o miestnych daniach
a miestnom poplatku za komunalne odpady a drobné stavebné odpady
v zneni neskorsich predpisov (d’alej len ,zakon o miestnych daniach®).
V tomto predpise su upravené vsetky naleZzitosti tykajliice sa miestnych
dani a miestneho poplatku, ako st zaklad dane, sadzba dane, predmet
dane a podobne.23

V ramci fiskalnej decentralizacie bol prijaty aj zakon ¢. 523/2004 Z.z.
o rozpoctovych pravidlach verejnej spravy a o zmene a doplneni niekto-
rych zakonov v zneni neskorsich predpisov (d'alej len ,zakon o rozpocto-
vych pravidlach verejnej spravy“). Z hl'adiska finan¢ného systému obci je

sahu ako na obce. Pri ur¢ovani prijmov a vydavkov rozpoctu mestskych casti sa vsak pri-
hliada na podmienky vymedzené Statiitom mesta.

21 Zdkon ¢ 564/2004 Z.z. o rozpoctovom urceni vynosu dane z prijmov uzemnej samosprdve
a o zmene a doplnenti niektorych zdkonov v zneni neskorsich predpisov.

22 Nariadenie vlddy Slovenskej republiky ¢ 668/2004 Z.z. o rozdel'ovani vynosu dane z prijmov
tizemnej samosprdve z 1. decembra 2004.

23 Zdkon ¢. 582/2004 Z.z. o miestnych daniach a miestnom poplatku za komundlne odpady
a drobné stavebné odpady v zneni neskorsich predpisov.
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dolezité najma to, Ze uvedeny zdkon vymedzuje okrem definovania za-
kladnych pojmov a suvislosti (napriklad rozpoctovej klasifikacie a po-
dobne) tykajucich sa celej sistavy rozpoctov verejnej spravy, vratane
Statneho rozpoctu, aj zriad'ovanie a hospodarenie rozpoctovych organi-
zacii a prispevkovych organizacii, ktorych zriad'ovatel'om su okrem Statu
a samospravnych Krajov aj obce.?*

Novy systém financovania mal zabezpecit zvySenie relativnej financ-
nej sebestacnosti samospravy posilnenim jej vlastnych prijmov, zvySenie
samostatnosti v rozhodovani o prijmoch a vydavkoch, ako aj zodpoved-
nosti za kvalitu hospodarenia. Podstatou zmeny bol prechod od poskyto-
vania dotacii zo Statneho rozpoctu k financovaniu samospravnej posob-
nosti prostrednictvom datniovych prijmov, najma v oblasti samospravne;j
poOsobnosti.

Prechod na novy systém sa realizoval postupne. Ako uZ bolo nazna-
¢ené vyssie, v rokoch 1990 az 2002 bolo financovanie obci ur¢ované kaz-
doro¢ne zakonom o $tatnom rozpoéte. Struktiru prijmov tvorili predo-
vSetkym dotacie zo Statneho rozpoctu, podiely na centralnych daniach,
vlastné a ostatné prijmy. Objem financii sa vSak z roka na rok menil v za-
vislosti na zdkone o Stdtnom rozpocte.

V rokoch 2002 az 2004 boli pocas piatich etap presunu kompetencii
na obce nové ulohy financované tzv. decentralizacnou dotaciou. V roku
2004 prebehla rozsiahla danova reforma a po jej realizacii sa mohlo za-
Cat' s procesom fiskalnej decentralizacie. Od roku 2005 nastal zasadny
zlom v systéme financovania obci.

Nové pravidla financovania sa stali kombinaciou posilnenia daro-
vych prijmov a transferov z narodnej tirovne, co mozno zhrnuat nasle-
dovne:2>

4 na obce bola presunuti pravomoc vyberat miestne dane a poplatok
za komunalny a drobny stavebny odpad,

4 zadkonom sa definoval podiel obci na dani z prijmov fyzickych oséb
(tzv. podielova dan) a v nariadeni vlady sa urcil vzorec delenia po-
dielu obci do ich rozpoctov,

24 Zdkon ¢ 523/2004 Z.z. o rozpoctovych pravidldch verejnej sprdvy a o zmene a doplnenf nie-
ktorych zdkonov v zneni neskorsich predpisov.

25 NIZNANSKY, V., V. CIBAKOVA a M. HAMALOVA. Tretia etapa decentralizdcie verejnej sprd-
vy na Slovensku. 1. vyd. Bratislava: Wolters Kluwer, 2014, s. 148. ISBN 978-80-8168-138-
7.
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+ na preneseny vykon $tatnej spravy si obciam poskytované ucelové
doticie z centralnej irovne.

Vlastna posobnost vyplyva z priamej podstaty samospravy, a preto
v novych podmienkach doslo k zakotveniu jej financného zabezpecenia.
Sposob financovania vlastnej posobnosti sa odvija od jeho vymedzenia
v Ustave Slovenskej republiky. Ustava Slovenskej republiky v ¢lanku 65
uvadza: ,Obec a vy$$i izemny celok su pravnické osoby, ktoré za pod-
mienok ustanovenych zadkonom samostatne hospodaria s vlastnym ma-
jetkom a so svojimi finan¢nymi prostriedkami. Obec a vyssi izemny celok
financuju svoje potreby predovsSetkym z vlastnych prijmov, ako aj zo
statnych dotacii. Zakon ustanovi, ktoré dane a poplatky su prijmom obce
aktoré dane a poplatky st prijmom vyssieho izemného celku. Statnych
dotacii sa mozno doméahat len v medziach zakona.“2¢6 Podobne spdsob fi-
nancovania preneseného vykonu $tatnej spravy upravuje Ustava Sloven-
skej republiky v ¢lanku 71: ,Na obec a vyss$i izemny celok moZno zako-
nom preniest vykon urcenych tiloh miestnej Statnej spravy. Naklady tak-
to preneseného vykonu Statnej spravy uhradza stat. [...] Vykon Statnej
spravy preneseny na obec alebo na vyssi uzemny celok zakonom riadi
a kontroluje vlada. Podrobnosti ustanovi zakon.“?? Zakon o obecnom
zriaden{ v tomto zmysle d'alej konkretizuje Struktiru nakladov, ktoré ma
$tat na preneseny vykon Statnej spravy uhradzat. V § 5 ods. 1 je uvedené:
»,Na obec moZno zakonom preniest niektoré ulohy Statnej spravy, ak je
ich plnenie tymto spdsobom racionalnejsie a efektivnejsie. S prenesenim
uloh na obec $tat poskytne obci potrebné finan¢né a iné materialne pro-
striedky. 28

Vyssie uvedenym legislativnym rdmcom sa vytvoril novy systém fi-
nancovania obci, ktorého funkénost bola naslednym socio-ekonomickym
vyvojom dostatoCne preverena.

Fiskalna decentralizacia bola sucastou reformy verejnej spravy, a za-
rovenl sucastou projektu Reformy riadenia verejnych financii, ktory pre-
biehal od roku 2005.2° KI'i¢ovym cielom projektu bolo zlepSovanie roz-

26 Pozri ¢l. 65 ods. 1 a 2. Ustavny zdkon & 460/1992 Zb. Ustava Slovenskej republiky v plat-
nom znent.

27 Pozri ¢l. 71 ods. 1 a 2. Ustavny zdkon & 460/1992 Zb. Ustava Slovenskej republiky v plat-
nom znent.

28 Pozri § 5 ods. 1. Zdkon ¢. 369/1990 Zb. o obecnom zriadeni v zneni neskorsich predpisov.

29 Reforma riadenia verejnych financii. In: Ministerstvo financii Slovenskej republiky [online].
2015 [cit. 2015-08-06]. Dostupné na: http://www.finance.gov.sk/Default.aspx?CatID=
3549.
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poctového a finanéného riadenia v oblasti verejnych financii. Aj ked’ boli
aktivity zamerané najma na S$tatnu uroven riadenia, mnohé aktivity za-
siahli skor ¢i neskdr aj miestnu samospravu. Rozvinuli sa koncepty viac-
rocného a programového rozpoctovania, zaviedli sa nové riadenie dlhu aj
Statna pokladnica, zmeny v oblasti tié¢tovnictva s cielom zjednotenia sys-
tému verejného tictovnictva a podobne.

Prijmy obce

Prijmova zakladna obce je po fiskalnej decentralizacii tvorend na princi-
pe viaczdrojovosti. Okrem tohto principu by prijmy obce mali byt vo vse-
obecnosti konStruované tak, aby boli dostato¢ne vynosné, do istej miery
zavislé na aktivite obce, a tak, aby samosprava mala mozZnost' urcité zdro-
je sama ovplyvnit. Zaroven je vhodné, aby boli rovnomerne rozloZené
v ¢asovom i priestorovom ponimani, aby sa mohli zabezpecovat verejné
statky v priblizne rovnakej kvalite i kvantite v istom ¢asovom horizonte,
mali by byt relativne dobre planovatelné a z hl'adiska ich vyberu aj ad-
ministrativne nenarocné.

Zakon ¢.583/2004 Z.z. orozpoctovych pravidlach Uizemnej samo-
spravy v § 5 vymedzuje nasledujice druhy prijmov:3°

a) vynosy miestnych dani a poplatkov podl'a osobitného predpisu,

b) nedanové prijmy z vlastnictva a z prevodu vlastnictva majetku obce
a z ¢innosti obce a jej rozpoctovych organizicii,

c) uroky a iné prijmy z finan¢nych prostriedkov obce,

d) sankcie za poruSenie finan¢nej discipliny uloZené obcou,

e) dary avynosy dobrovolnych zbierok v prospech obce,

f) podiely na daniach v sprave statu podl'a osobitného predpisu,

g) dotacie zo Statneho rozpoctu na thradu nakladov preneseného vy-
konu S$tatnej spravy v stulade so zdkonom o Staitnom rozpocte na pri-
slusny rozpoctovy rok a dotacie zo Statnych fondov,

h) dalSie dotécie zo Statneho rozpoctu v stilade so zdkonom o Statnom
rozpocte na prislusny rozpoctovy rok,

i) ucelové dotacie z rozpoctu vyssieho uzemného celku alebo z rozpoc-
tu inej obce na realizaciu zmlav podl'a osobitnych predpisov,

j)  prostriedky z Eurdpskej Uinie a iné prostriedky zo zahranicia poskyt-
nuté na konkrétny tcel,

k) iné prijmy ustanovené osobitnymi predpismi.

30 Pozri § 5. Zdkon ¢& 583/2004 Z.z. o rozpoctovych pravidldch tizemnej samosprdvy a o zmene
a doplnenti niektorych zdkonov v zneni neskorsich predpisov.
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Dalej zdkon uvadza, Ze obce mdzu na plnenie svojich tloh pouZit aj
prostriedky mimorozpoctovych peniaznych fondov, zisk z podnikatel'skej
Cinnosti - t.,j. prostriedky ziskané zrozdielu medzi vynosmi a ndkladmi
z podnikatel'skej Cinnosti po zdaneni, navratné zdroje financovania
a zdruZené prostriedky.

Existuje niekol’ko moznosti klasifikacie prijmov obce, avSak z hl'adi-
ska povahy po6sobnosti, ktord obce v sticasnosti maju (a taktiez s ohla-
dom na ciel fiSkalnej decentralizacie), je vel'mi uzito¢né vymedzenie tzv.
vilastnych prijmov, nakol'ko su prejavom relativnej financnej autondmie
obce a obec o nich rozhoduje samostatne. Za vlastné prijmy sa povazuju
prijmy obce uvedené pod pism. a) az f). To neplati pri dare, ak darca urci
ucel, na ktory sa maju darované prostriedky pouZit. Za vlastné prijmy sa
povazujui aj prijmy zodpovedajice pism.k), ak tak ustanovi osobitny
predpis. Prijmy obce uvedené pod pism. g) aZ j) moéZe obec pouZit len
v sulade s icelom, na ktory sa prostriedky poskytli, si teda prisne tcelo-
vo viazané.3!

Okrem vyssie uvedeného je mozné rozliSovat prijmy obce aj z inych
hl'adisk, spravidla podla toho, ¢o vo financ¢nej politike obce konkrétne
sledujeme (Obrazok 1). NajcastejSie v literatire uvadzané ¢lenenia moz-
no sumarizovat nasledovne:32

+ z Casového hladiska na bezné (kratkodobé, neinvestitné prijmy)
a kapitdlové (dlhodobé, investicné prijmy),

+ z hladiska navratnosti na ndvratné (napriklad rézne uvery) a nend-
vratné (napriklad dane, dotacie),

+ z hladiska pravidelnosti na pravidelné (predstavujice stabilny zdroj,
napriklad dafiové prijmy) a nepravidelné (mimoriadne prijmy, napri-
klad z predaja majetku),

+ z hl'adiska formy a typu na dariové a nedariové,

+ zhladiska zavaznosti na obligatérne (povinné, napriklad miestny
poplatok za komunalny odpad a drobné stavebné odpady) a fakulta-
tivne (spravidla suvisiace srozhodnutim prislusného organu oich
vybere, napriklad verejné zbierky),

31 Pozri § 5. Zdkon ¢ 583/2004 Z.z. o rozpoctovych pravidldch tizemnej samosprdvy a o zmene
a doplnent niektorych zdkonov v zneni neskorsich predpisov.

32 MITALOVA, ]. a P. MOLITORIS. Prdvno-ekonomické aspekty rozpoctov vo verejnej sprdve.
1. vyd. KoSice: Univerzita Pavla Jozefa Safarika v Kog$iciach, 2006. 83 s. ISBN 80-7097-
653-5.
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4 z hladiska viazanosti na prijmy neti¢elové, ktoré nie si ucelovo via-
zané, a prijmy ucelové, ktoré moZzno pouzit len na vopred urceny
ucel,

4 z hl'adiska moZnosti planovania na relativne dobre pldnované, respek-
tive pldnovatelné, ktoré sa realne predpokladaju v prislusnom roz-
pocte, su do istej miery stabilné a vedia sa aspon ramcovo odhadnut,
a doplnkové (prileZitostné, ndhodné), ktoré spravidla tvoria v rozpoc-
te objemovo menej vyznamnu cast (napriklad sankcie, pokuty a po-
dobne),

4+ zhladiska zdrojovej zakladne na prijmy od réznych skupin obyvatel-
stva, stikromnej sféry, inych cldnkov rozpoctovej ststavy a podobne,

4+ zhladiska vlastnej aktivity na interné, ktoré je mozné generovat
z vlastnej ¢innosti obce, a externé, ktoré obec dostava z vyssich urov-
ni verejnej spravy (napriklad od $tatu, z rozpoc¢tu nadnarodnej tirov-
ne a podobne),

4 z hladiska vykondvanych kompetencii na prijmy, ktoré sliZia na za-
bezpecenie origindInych kompetencii (vlastné prijmy), a prijmy, ktoré
slazia na financovanie preneseného vykonu Stdtnej sprdvy (dotdcie),
a podobne.

Portfélio prijmov obce sa koncentruje v rozpocte a vtomto smere sa
uplatiluje povinna rozpoctova klasifikacia,33 ktora triedi prijmy do rov-
norodych poloziek a kategoérii. Novela zakona o rozpoctovych pravidlach
Uzemnej samospravy3* spresnila minimalnu tUroven uplatnenia ekono-
mickej klasifikacie pri predlozeni rozpoctu na schvalenie obecnému za-
stupitel'stvu v ¢leneni na bezny, kapitalovy a financné operacie. V kontex-
te ekonomickej klasifikacie je doéleZité Clenenie prijmov obce najma na
daiiové a nedanové a bezné a kapitalové. Tento pohl'ad umoZiuje analy-
zovat' zdroje obce z hl'adiska ich objemovej vyznamnosti. Z hl'adiska bez-
nych prijmov sa za najdolezitejSie povazuju danové prijmy, a to predo-

33 Opatrenie Ministerstva financii Slovenskej republiky ¢. 74/2004 Z.z., ktorym sa ustanovuje
druhovd klasifikdcia, organizacnd klasifikdcia a ekonomickd klasifikdcia rozpoctovej klasi-
fikdcie z 8. decembra 2004. Tato klasifikacia sa priebezne aktualizuje podl'a potreby (jedna
z poslednych zmien v suvislosti s metodikou ESA 2010, prostriedkov Eurépskej tunie
a podobne ¢.329/2014 Z.z. je u¢innd od 1. januara 2015). Funk¢na klasifikacia sa pouziva
v zmysle vyhlasky Statistického tiradu Slovenskej republiky. Vyhldska Statistického tiradu
Slovenskej republiky ¢ 257/2014 Z.z., ktorou sa vyddva statistickd klasifikdcia vydavkov ve-
rejnej sprdavy (SK COFOG) z 18. septembra 2014 (G¢innd od 1. oktébra 2014).

34 Zdkon ¢& 426/2013 Z.z., ktorym sa meni a dopliia zdkon & 583/2004 Z.z. o rozpoltovych
pravidldch tizemnej samosprdvy a o zmene a doplneni niektorych zdkonov v zneni neskor-
Sich predpisov.
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vSetkym vynosy podielovej dane, a v otdzke investi¢nych potrieb su to
najma externé moznosti financovania vo forme nenavratnych transferov
z prostriedkov Eurépskej tnie, pripadne navratnych zdrojov financova-
nia. R6znorodost prijmov mala vplyv na celkovy vyvoj objemu financii,
s ktorymi disponovali obce v poslednych desiatich rokoch, a preto im bu-
de venovana blizsia pozornost. Graf 1 dokumentuje, Ze od roku 2005 ma-
li prijmy obci aZ do roku 2010 stipajtci charakter, d'al$i vyvoj bol pozna-
¢eny najma dopadmi hospodarskej krizy a prejavil sa nielen vo vypadku
danlovych prijmov ako rozhodujicej polozky beznych rozpoctov, ale aj
v spravani sa obci pri ziskavani d’alSich zdrojov do rozpoctu (napr. uve-
rova politika), pri reSpektovani novonastavenych pravidiel suvisiacich
s prebiehajicimi zmenami.

Obrazok 1 Prijmy obce

ik

Prameni: Vlastné spracovanie.
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Graf 1 Vyvoj objemu prijmov obci v Slovenskej republike v rokoch 2005 az 2014

Vyvoj celkovych prijmov obci v Slovenskej republike
v rokoch 2005 aZ 2014 (v mil. EUR)

4500 + 4015,7 3998,6 3986,83962,4

2000 | 3606,3 3758,3 3784,6
3299,9

3500 31989

2835,0

G

3000
2500
2000 -
1500

1000 -+
500 -

2005 2006 2007 2008 2009 2010 2011 2012 2013 2014

Prame: Statny zavereény tGicet: Navrh $tatneho zavereéného tiétu SR za rok [2005 - 2014].
In: Ministerstvo financii Slovenskej republiky [online]. 2015 [cit. 2015-08-06]. Do-
stupné na: http://www.finance.gov.sk/Default.aspx?CatID=3557; Uzemna samo-
sprava: Vyhodnotenie vysledkov rozpoctového hospodarenia obci a vyssich tizem-
nych celkov za rok [2012 - 2014]. In: Ministerstvo financii Slovenskej republiky [on-
line]. 2015 [cit. 2015-08-06]. Dostupné na: http://www.finance.gov.sk/Default.
aspx?CatID=8506; a Obce [2009 - 2014]. In: Rozpocet.sk [online]. 2015 [cit. 2015-
08-06]. Dostupné na: http://www.rozpocet.sk/app/homepage/rozpocetVCislach/
rozpocetVerejnejSpravy/rozpocet0S/2015/210/.

Darové prijmy

Vlastné danové prijmy st jednym zo zdkladnych prejavov istého stupna
finan¢nej autonémie miestnych samosprav a su ¢asto vyuzivanym indika-
torom pre hodnotenie stupna fiskalnej decentralizacie v State ¢i urcenia

miery sebestac¢nosti samospravy. Do rozpoctov obci plynt v sti¢asnosti
tieto dane:

4+ vynos podielovej dane - dane z prijmov fyzickych osob, a

4+ miestne dane, medzi ktoré patria dan z nehnutel'nosti (dar z pozem-
kov, dan zo stavieb, dan z bytov a z nebytovych priestorov v bytovom
dome - dan z bytov) a miestne dane za Specifické sluzby: dan za psa,
dai za uzivanie verejného priestranstva, danl za ubytovanie, dainl za
predajné automaty, daint za nevyherné hracie pristroje, dail za vjazd
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a zotrvanie motorového vozidla v historickej ¢asti mesta, daii za jad-
rové zariadenie.3>

Tabul'ka 1 Podiel daiovych prijmov na celkovych prijmoch obci vrokoch 2005 az 2014

(v %)
Podiel danovych prijmov na celkovych prijmoch obci v rokoch 2005 az 2014 (v %)
Rok Celkm{é prijmy Daﬁow{é prijmy P(:s:;l :: ‘Zzﬁz”:‘l’l}}z;ﬂ-
v mil. EUR v mil. EUR prijmoch v %

2005 2835,0 1210,0 42,7
2006 32999 1354,1 41,0
2007 31989 1442,1 45,1
2008 3606,3 1685,2 46,7
2009 37583 1620,3 43,1
2010 4015,7 1421,4 35,4
2011 3998,6 16184 40,5
2012 3784,6 1673,7 44,2
2013 3986,8 17205 43,2
2014 3962,4 1808,5 45,6

Prameii: Statny zavereény tidet: Navrh $tatneho zavere¢ného ti¢tu SR za rok [2005 - 2014].
In: Ministerstvo financii Slovenskej republiky [online]. 2015 [cit. 2015-08-06]. Do-
stupné na: http://www.finance.gov.sk/Default.aspx?CatID=3557; Uzemna samo-
sprava: Vyhodnotenie vysledkov rozpoctového hospodarenia obci a vy$sich tizem-
nych celkov za rok [2012 - 2014]. In: Ministerstvo financii Slovenskej republiky [on-
line]. 2015 [cit. 2015-08-06]. Dostupné na: http://www.finance.gov.sk/Default.
aspx?CatID=8506; a Obce [2009 - 2014]. In: Rozpolet.sk [online]. 2015 [cit. 2015-
08-06]. Dostupné na: http://www.rozpocet.sk/app/homepage/rozpocetVCislach/
rozpocetVerejnejSpravy/rozpocet0S/2015/210/.

Objemovo najvynosnejSou datiou pre obecny rozpocet je nepochybne
vynos podielovej dane (Graf2). Dan z prijmov fyzickych oséb ako po-
dielova dan je centrdlne vyberanou damnou, ktorej spravu zabezpecuju
urady S$tatnej spravy. Celkovy vynos dane sa podla percenta urceného
zakonom o rozpoc¢tovom urceni vynosu dane z prijmov Uzemnej samo-
sprave rozdel'uje medzi 2 890 obci (vratane 138 miest).36 Spdsob rozde-
lenia upravuje uz spominané nariadenie vlady ¢. 668/2004 Z.z. o rozde-

35 Povahu miestnej dane ma aj poplatok za komundlne odpady a drobné stavebné odpady,
ktory vyberaju obce obligatérne a je upraveny v zdkone o miestnych daniach.

36 Pocet obci a miest. In: Statisticky tirad Slovenskej republiky - databdza DATAcube. [online].
2015 [cit. 2015-08-06]. Dostupné na: http://datacube.statistics.sk/TM1WeDbSK/ (tdaj je
platny k 31. decembru 2013).
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I'ovani vynosu dane z prijmov Gizemnej samosprave, ktoré urcuje presné
kritérid rozdelenia.3” Podielova dan ma urcené Styri kritérid rozdel'ova-
nia, ktoré vychadzaji z poctu obyvatel'stva, nadmorskej vysky obce, vel-
kostnej kategorie obce, poctu obyvatel'ov nad 62 rokov a poctu Ziakov
Skolskych zariadeni. Kritéria sa vytvarali vo vdzbe na origindlne kompe-
tencie obci, nakol'ko sa vychadzalo z predpokladu, Ze vynos podielovej
dane bude jednym z hlavnych zdrojov financovania origindlnych kompe-
tencif.

Graf 2 Vyvoj danovych prijmov obci v Slovenskej republike v rokoch 2005 az 2014

Vyvoj danovych prijmov obci v Slovenskej republike
v rokoch 2005 az 2014 (v mil. EUR)
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Pramen: Statny zavereény Giet: Navrh $tatneho zavereéného tiétu SR za rok [2005 - 2014].
In: Ministerstvo financii Slovenskej republiky [online]. 2015 [cit. 2015-08-06]. Do-
stupné na: http://www.finance.gov.sk/Default.aspx?CatID=3557; Uzemna samo-
sprava: Vyhodnotenie vysledkov rozpoctového hospodarenia obci a vyssich tizem-
nych celkov za rok [2012 - 2014]. In: Ministerstvo financii Slovenskej republiky [on-
line]. 2015 [cit. 2015-08-06]. Dostupné na: http://www.finance.gov.sk/Default.
aspx?CatlD=8506; a Obce [2009 - 2014]. In: Rozpocet.sk [online]. 2015 [cit. 2015-
08-06]. Dostupné na: http://www.rozpocet.sk/app/homepage/rozpocetVCislach/
rozpocetVerejnejSpravy/rozpocet0S/2015/210/.

V kritéridch dochadzalo v priebehu rokov k istym miernym dpravam,
a aj v sucasnosti prebieha Siroka diskusia o ich ,spravodlivom* nastaveni.

Ako priklad mozno uviest kritérium ,5 % podl'a poctu obyvatel'ov obce,
ktori dovfsili vek Sestdesiatdva rokov, s trvalym pobytom na tizemi obce

37 Nariadenie viddy Slovenskej republiky ¢ 668/2004 Z.z. o rozdel'ovani vynosu dane z prijmov
tizemnej samospradve z 1. decembra 2004.
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k 1.januaru predchadzajiceho kalendarneho roka“. V sicasnosti moZzno
odévodnene uvazovat, ¢i tento indikator dostatocne reflektuje trendy
demografického vyvoja na Slovensku.3® Starnutie obyvatel'stva sposobuje
Coraz vyssie naroky na financovanie socialnych sluzieb poskytovanych
obcami, napriklad na financovanie opatrovatel'skej sluzby, jedalni, pre-
pravnej sluzby a podobne, zvySuje sa tiez dopyt po zriadovani dennych
stacionarov a ostatnych sluzieb a zariadeni na komunitnej tirovni. Dal$i
priklad suvisi s faktom, Ze uZz pri tvorbe kritérii sa objavovali kritické hla-
sy o nie celkom korektnom nastaveni kritéria ,pocet obyvatel'ov prepoci-
tany koeficientom v zavislosti od zaradenia obce do vel'kostnej katego-
rie“. P6vodne bolo toto kritérium nastavené ako motivacné pre spolupra-
cu mensich sidel a neutraliziciu externalit, ktoré vznikaju mestam ako
centram osidlenia. Politické rokovania vSak sposobili, Ze oproti pévod-
nému navrhu v prospech malych obcf stratili mest4, a to najma stredne
vel'ké a vel'ké mesta (nad 20 000 obyvatel'ov). Teda tie, ktoré s nielen
centrami osidlenia, ale irozvoja, a vykonavaju svoje funkcie nielen pre
vlastnych obyvatel'ov, ale i pre denne ¢i tyZdenne dochadzajtcich obyva-
tel'ov svojho okolia. Tymto krokom sa posilnilo horizontalne finan¢né vy-
rovnavanie, teda prelievanie uzitkov z malych obci do miest, a prispelo sa
k posilneniu financ¢nej kapacity malych obci.3? V kontexte fragmentova-
nej, rozdrobenej sidelnej Struktiry Slovenska, ktora sa vyznacuje velkym
poctom malych obci,*? sa z dlhodobého hl'adiska ukazuje uvedeny krok
ako pomerne diskutabilny a v sti¢casnosti sa objavujui rézne moznosti ako
pristupit k rieSeniu tohto stavu (napriklad cez koncept tvorby funkénych
mestskych regiéonov a podobne),*! pricom téma komunalnej reformy
v zmysle konsolidacie sidelnej Struktiry zostava stale Zivou témou.

38 Hlavnymi ¢rtami vyvoja obyvatel'stva Slovenskej republiky v prvej polovici 21. storocia
bude zniZovanie prirastku obyvatel'stva a starnutie.” VANO, B., D. JURCOVA a]. MESZA-
ROS. Prognédza vyvoja obyvatel'stva SR do roku 2050 [online]. Bratislava: INFOSTAT - Insti-
tut informatiky a Statistiky, Vyskumné demografické centrum, 2002, s. 14 [cit. 2015-08-
06]. Dostupné na: http://www.infostat.sk/vdc/pdf/prognoza2050vdc2.pdf.

39 Bliz$ie pozri CAVOJEC, J. a D. SLOBODA. Fiskdlna decentralizdcia a obce [online]. Bratisla-
va: Konzervativny institit M. R. Stefanika, 2005, s. 19 [cit. 2015-08-06]. Dostupné na:
http://www.konzervativizmus.sk/upload/pdf/fisk_dec.pdf.

40 A% 70 % obci v Slovenskej republike je velkostnej $truktdiry do 1 000 obyvatel'ov. NIZ-
NANSKY, V. et al. Medziobecnd spoluprdca a zlu¢ovanie obci na Slovensku: Vyskumnd $tidia
[online]. Bratislava: Merkury, 2009, s.12 [cit. 2015-08-06]. Dostupné na: http://www.
komunal.eu/images/pdf/Model_komunalnej_reformy_na_Slovensku.pdf.

41 Koncept ,city region” je v siCasnosti presadzovany aj cez politiky Eurépskej inie 2014 az
2020 - cez stratégie ,trvalo udrzatelného mestského rozvoja“ (Integrovany regionalny
operacny program 2014 - 2020), pricom sa presadzuje systémovy pristup krozvoju
miest ako vyznamnych centier osidlenia a tahunov rozvoja aj okolitého izemia.
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Z praktického hl'adiska, obce a mesta dostavaju kazdy mesiac 1/12
z celkovej ro¢nej podielovej dane. Od roku 2005 bolo urcené, Ze v pri-
slusnych rozpoctovych rokoch bude prijmom rozpoctu obci podiel vo
vyske 70,3 % (ako prijem rozpoctu vyssich uzemnych celkov bol urc¢eny
podiel na dani vo vyske 23,5 % a zvysok 6,2 % bol ponechany ako rezer-
va). Na isté obdobie (roky 2009 az 2011) predstavoval tento systém jas-
né a stabilné pravidla, ktoré umoziovali obciam a mestam relativne dob-
re planovat a progndzovat financie. Z teoretického hl'adiska je nedostat-
kom dochodkovych dani, medzi ktoré patri aj dan z prijmov fyzickych
0s0b, skutocnost, Ze su silne zavislé na hospodarskom vyvoji krajiny. Ta-
to vazba sa naplno v praxi prejavila v ¢ase hospodarskej krizy, kedy stu-
pala nezamestnanost’ a nasledne bol aj vynos tejto dane nizsi, o sa pre-
mietlo v nizsich prijmoch obecnych rozpoctov, ato najma vroku 2010
(Graf 3).

Diia 13.februara 2009 bolo podpisané Memorandum o spolupraci
pri rieSeni dopadov finan¢nej a hospodarskej krizy na slovensku spoloc-
nost medzi Vladou Slovenskej republiky a Zdruzenim miest a obci Slo-
venska. V Memorande sa Vlada Slovenskej republiky okrem iného zavia-
zala aj vyhodnotit dopad prijatej zmeny parametrov fiSkalnej decentrali-
zacie na roky 2009 a 2010 z dévodu zmeny zakona o dani z prijmov a na
zaklade principov solidarity a subsidiarity prijat mechanizmy na ich do-
financovanie.*? Vypadky prijmov v obecnych rozpoctoch boli rieSené aj
mimoriadnymi doticiami, napriklad Uznesenim vlady Slovenskej repub-
liky ¢. 868 zo dna 2. decembra 2009 bola obciam schvalena mimoriadna
dotacia zo zdrojov Statneho rozpoctu Slovenskej republiky vsume
100 mil. EUR na vykrytie vypadku dane z prijmov fyzickych osob a zlep-
Senie vychodiskovej situdcie v roku 2010 a podobne.

Zaujimavy je v tomto kontexte d’al$i vyvoj ohl'adom vynosu podielo-
vej dane. Od 1.januara 2012 sa znizil podiel obci na vynose dane z prij-
mov fyzickych osob zo 70,3 % na 65,4 % (u vyssich tizemnych celkov to
bol pokles z 23,5 % na 21,9 %). Podl'a odévodnenia centralnej vlady bol
dévodom nadmerny rast prijmov Uzemnej samospravy. V dovodovej
sprave Kk prijatej novele zdkona o rozpoctovom urceni vynosu dane
z prijmov Gzemnej samosprave sa tiez uvadza, ze tento krok bol realizo-
vany s cielom zniZenia vynosu pre pretrvavajucu hospodarsku krizu,

42 MRVA, ]. Vypocet a ucel pouzitia: Dot4cia na krytie vypadku dane z prijmov FO obciam
v roku 2009. In: Inprost s.r.o. - Obecné noviny [online]. 2010, ¢.5 [cit. 2015-08-06]. Do-
stupné na: http://www.inprost.sk/vypocet-ucel-pouzitia.
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a zarovell sa sledoval zdmer vlady uskutoc¢nit’ konsolidaciu verejnych fi-
nancif a znizit deficit verejnych financii.¥3 Od 1.janudra 2014 sa pocas
jedného roka zvysil podiel obci na dani z prijmov fyzickych oséb na 67 %.
Na zaklade novely ¢.333/2014 Z.z. je v sicCasnosti s i¢innostou od 1. ja-
nuara 2015 podla § 2 vynos dane prijmom rozpoctov obci vo vyske
68,5 %.4* V Case spracovavania Stidie vydala Vlada Slovenskej republiky
vyhlasenie, Ze na rok 2016 zvysi podiel obecnych samosprav z vynosov
dane z prijmov fyzickych oséb na 70 %.45 Z hl'adiska objemu financii sa
po vykyve v rokoch 2009 a 2010, aj napriek miernym zmendm v percen-
tualnom deleni vynosu, udrzala celkova suma prerozdelenych prostried-
kov na akceptovatel'nej tirovni.

Tabul’ka 2 Vyvoj rozdelenia podielovej dane v Slovenskej republike

Vyvoj rozdelenia podielovej dane v Slovenskej republike

Rok Podiel na vynose DPFO urceny pre obce
2005 -2011 70,3 %
2012 -2013 65,4 %
2014 67,0 %
2015 68,5 %
2016 70,0 %?

Prameni: Vlastné spracovanie.

Je dolezité zdoraznit, Ze podiel na dani z prijmov fyzickych oséb je
povazovany podl'a zdkona za vlastny prijem. Uvedené vymedzenie je vSak
z roznych dovodov pomerne rozporuplné.*¢ Hl'adisko dcelu pouzitia jej
vynosu na vlastné originadlne kompetencie dava isté opravnenie na jej za-

43Vladny navrh zakona, ktorym sa meni a dopliia zakon & 595/2003 Z.z. o dani z prijmov
v zneni neskorsich predpisov a ktorym sa meni a dopliiia zdkon ¢&. 564/2004 Z.z. o rozpoé-
tovom urceni vynosu dane z prijmov izemnej samosprave a o zmene a doplneni niekto-
rych zakonov v zneni neskorsich predpisov. In: Ndrodnd rada Slovenskej republiky [onli-
ne]. 2015 [cit. 2015-08-06]. Dostupné na: http://www.nrsr.sk/web/Default.aspx?sid=
zakony/zakon&MasterID=3921.

4 Zdkon & 333/2014 Z.z., ktorym sa meni a dopliia zdkon & 595/2003 Z.z. o dani z prijmov
v zneni neskorsich predpisov a ktorym sa menia a dopliiajii niektoré zdkony.

45 Premiér: V rozpocte r. 2016 zvySime podiel z vynosov DPFO pre mesta a obce na 70 %. In:
Urad vlddy Slovenskej republiky [online]. 2015-04-28 [cit. 2015-08-06]. Dostupné na:
http://www.vlada.gov.sk/premier-v-rozpocte-r-2016-zvysime-podiel-z-vynosov-dpfo-
pre-mesta-a-obce-na-70/.

46 Bliz$ie pozri MOLITORIS, P. a]. KNEZOVA. Podiel na dani z prijmov fyzickych osob -
vlastny/nevlastny prijem obce. In: A. KICOVA a M. STRKOLEC, eds. Verejné financie Slo-
venskej republiky: Vybrané aspekty a tendencie vyvoja. 1. vyd. KoSice: Univerzita Pavla Jo-
zefa Safarika v KoSiciach, 2011, s. 55-62. ISBN 978-80-7097-854-5.
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radenie do kategorie vlastnych prijmov. Na druhej strane, obce nemézu
redlne ovplyvilovat konstrukciu jej celkovej vysky ¢i sposob delenia, na-
kol'’ko je to dané zdkonom a nariadenim vlady. Podobne hodnotu niekto-
rych kritérii, podl'a ktorych sa nasledne vynos deli (napriklad nadmorska
vyska a podobne), nie je moZné menit. Polemizovat mozno azda o Krité-
riach ako je pocet obyvatel'ov, kde by napriklad dobra komunalna politi-
ka miestnej samospravy mohla sposobit pristahovanie vac¢sieho poctu
I'udi a podobne, avSak redlne uc¢inky sa skér diskutabilné. Tabul'ka 2 na-
zorne dokumentuje, Ze z hl'adiska daiiovych prijmov je vynos podielovej
dane absolutne kl'i¢ovym (viac ako 70 % z danovych prijmov). Vo vazbe
na udaje z Tabul'ky 1, ktoré vyjadruju viac ako 40 %-ny podiel danovych
prijmov na celkovych prijmoch obci, a zarovei s reSpektovanim vyznamu
vlastnych prijmov, ktorymi sa financuje samospravna posobnost, sa jeho
vyznam eSte znasobuje. Na celkovych prijmoch sa vynos podielovej dane
podiela vySe 30 % (Tabul'ka 4).

Graf 3 Vyvoj podielu dane z prijmov fyzickych oséb na danovych prijmoch obci v rokoch

2005 az 2014

Vyvoj vynosu podielovej dane rozdelenej na obce
v rokoch 2005 azZ 2014 (v mil. EUR)
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Pramen: Statny zavereény Gicet: Navrh $tatneho zavereéného tiétu SR za rok [2005 - 2014].
In: Ministerstvo financii Slovenskej republiky [online]. 2015 [cit. 2015-08-06]. Do-
stupné na: http://www.finance.gov.sk/Default.aspx?CatID=3557; Uzemna samo-
sprava: Vyhodnotenie vysledkov rozpoctového hospodarenia obci a vyssich tizem-
nych celkov za rok [2012 - 2014]. In: Ministerstvo financii Slovenskej republiky [on-
line]. 2015 [cit. 2015-08-06]. Dostupné na: http://www.finance.gov.sk/Default.
aspx?CatlD=8506; a Obce [2009 - 2014]. In: Rozpocet.sk [online]. 2015 [cit. 2015-
08-06]. Dostupné na: http://www.rozpocet.sk/app/homepage/rozpocetVCislach/
rozpocetVerejnejSpravy/rozpocet0S/2015/210/.
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Tabulka 3 Podiel jednotlivych druhov dani na danovych prijmoch obci v Slovenskej repub-
like v rokoch 2005 az 2014 (v %)

Podiel jednotlivych druhov dani na danovych prijmoch obci v Slovenskej republike
v rokoch 2005 az 2014 (v %)

Podiel vynosu Podiel miest- paltcneibodict gachoinosic]

DPFO na daiio- | nvch dani na da- dane z nehnu- | dani za Specific-

Rok 2 . nye i tel'nosti na da- | ké sluzby na da-
vych prijmoch | novych prijmoch | . ", pe @ -

obci v % obci v % novych prijmoch | novych prijmoch

obciv % obciv %

2005 72,7 27,3 17,1 10,2
2006 73,9 26,1 16,5 9,6
2007 74,6 25,4 15,8 9,6
2008 76,7 23,3 14,1 9,2
2009 74,5 25,5 15,7 9,8
2010 70,0 30,0 18,7 11,3
2011 72,8 27,2 17,0 10,2
2012 71,5 28,5 18,2 10,3
2013 71,5 28,5 18,3 10,2
2014 72,0 28,0 18,1 9,9

Prameii: NIZNANSKY, V., V. CIBAKOVA a M. HAMALOVA. Tretia etapa decentralizdcie verej-
nej sprdvy na Slovensku. 1. vyd. Bratislava: Wolters Kluwer, 2014, s. 157. ISBN 978-
80-8168-138-7; a Uzemna samosprava: Vyhodnotenie vysledkov rozpo&tového
hospodarenia obci a vyssSich uzemnych celkov za rok [2012 - 2014]. In: Minister-
stvo financii Slovenskej republiky [online]. 2015 [cit. 2015-08-06]. Dostupné na:
http://www.finance.gov.sk/Default.aspx?CatID=8506.

Naznacené pomery vyrazne v prospech podielovej dane evokuju nie-
kol'ko délezitych otazok. Prvou, a istym spésobom principialnou je otaz-
ka skutoc¢nej fiSkalnej sebestac¢nosti obci v konStrukcii podielovej dane
ako vlastného prijmu v stlade s ciel'mi fiskalnej decentralizacie. Dosta-
to¢né financné krytie cez vlastné zdroje umoZiuje obciam ich ustavou
garantovanu samospravu vykonavat v zmysle samospravnej vrchnosten-
skej posobnosti, na druhej strane je podielova dan takto ponechana viac
v sprave Statu. Nemozno vSak opomenut vztah Kk realizacii vyberu dane
ajej nasledného poukazovania do rozpoctov obci. Neexistencia nakladov
spojenych so spravou dane robi tento druh prijmu pre obce relativne lac-
nym.

Okrem tychto aspektov méze pdsobit podielova dan ako vlastny pri-
jem skresl'ujico pri mnohych medzinarodnych porovnaniach, ktoré
vlastné danové prijmy (podielova dan a miestne dane) Casto vyuzivaju
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pri vyjadrovani stupiia fiSkalnej decentralizacie. Napriklad v kompara-
tivnej Studii autorov Alcidi et al. z roku 2014 sa uvadza, Ze ,,... prijmova
sebestaCnost (vlastné prijmy v pomere k celkovym zdrojom) uUzemnej
samospravy?’ je vyssia, ako je priemer Euroépskej unie (62 % oproti
53 %). Zavislost' na ustrednej Statnej sprave je nizsia, nez je priemer Eu-
répskej unie (38 % proti 47 %). Celkovy pomer, ktory zachytava aspekty
fiSkalnej decentralizacie v oblasti prijmov aj vydavkov, ukazuje, Ze Slo-
vensko ma stupeii fiskalnej decentralizacie na drovni 14 %, c¢iZe je niZsia
ako priemer v Eur6pskej inii (18 %).“48

Tabul'ka 4 Podiel vynosu podielovej dane na celkovych prijmoch obci vrokoch 2005 az

2014 (v %)

Podiel vynosu podielovej dane na celkovych prijmoch obci
v rokoch 2005 az 2014 (v %)

Rok Celkov_‘é prijmy Podie!ové dan l:;;?:;::ﬁgsc“eﬁ?:‘:;i:
v mil. EUR v mil. EUR prijmoch obci v %
2005 2835,0 879,8 31,0
2006 32999 1001,2 30,3
2007 31989 1075,8 33,6
2008 3606,3 1292,0 35,8
2009 3758,3 1206,8 32,1
2010 4015,7 995,2 24,8
2011 3998,6 11791 29,5
2012 3784,6 1197,0 31,6
2013 3986,8 12305 30,9
2014 3962,4 1301,6 32,8

Pramei: Statny zavereény ticet: Navrh $tatneho zavereéného tiétu SR za rok [2005 - 2014].
In: Ministerstvo financii Slovenskej republiky [online]. 2015 [cit. 2015-08-06]. Do-
stupné na: http://www.finance.gov.sk/Default.aspx?CatID=3557; Uzemna samo-
sprava: Vyhodnotenie vysledkov rozpoctového hospodarenia obci a vyssich tizem-
nych celkov za rok [2012 - 2014]. In: Ministerstvo financii Slovenskej republiky [on-
line]. 2015 [cit. 2015-08-06]. Dostupné na: http://www.finance.gov.sk/Default.

47V tejto sprave vratane prijmov vyssich uzemnych celkov ako urovne regionalnej samo-
spravy.

48 ALCIDI, C., A. GIOVANNINI, F. INFELISE a ]. NUNEZ FERRER. Division of Powers between
the European Union, Member States, Candidate and Some Potential Candidate Countries,
and Local and Regional Authorities: Fiscal Decentralisation or Federalism [online]. 1st ed.
Committee of the Regions of the European Union, 2014, s.173-178 [cit. 2015-08-06].
ISBN 978-92-895-0794-3. Dostupné na: http://cor.europa.eu/en/documentation/stu-
dies/Documents/Division-of-powers-fiscal-decentralisation.pdf.
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aspx?CatID=8506; a Obce [2009 - 2014]. In: Rozpocet.sk [online]. 2015 [cit. 2015-
08-06]. Dostupné na: http://www.rozpocet.sk/app/homepage/rozpocetVCislach/
rozpocetVerejnejSpravy/rozpocet0S/2015/210/.

Na vyjadrenie ukazovatel'a finan¢nej sebestacnosti existuje v litera-
ture niekol'’ko metodik. K najfrekventovanejSim patria nasledujice pome-
rové ukazovatele: vlastné prijmy/celkové prijmy, daiiové prijmy/celkové
prijmy, danové prijmy + dotacie/celkové prijmy, danové prijmy + dota-
cie/celkové vydavky; naslednymi dpravami mozno vyjadrit prijmovu,
vydavkovu ¢i daniova decentralizaciu.*® K najpouzivanejSim mozno zara-
dit uz vyssie prezentovany podiel vlastnych prijmov obce k celkovym
prijmom obce.50 Vel'mi ¢astym je tieZ podiel datiovych prijmov k celko-
vym prijmom, ¢o sa €asto oddévodiiuje tvrdenim, Ze prave v oblasti datio-
vych prijmov ma miestna samosprava pravomoc urc¢ovat datiovu zaklad-
nu a danovu sadzbu, ¢o plati najma v pripade miestnych dani. Za posled-
nych desat rokov to bolo v Slovenskej republike v priemere 42,57 % (Ta-
bul’ka 1).

Kym v pripade podielovej dane sa o vlastny prijem jedna len z hl'adi-
ska slobody rozhodovania o jej pouziti a pripadne z hl'adiska stability,
ktoru svojim charakterom a objemom vyjadruje, miestne dane si omno-
ho CistejsSim prototypom vlastnych prijmov. V ich pripade obce rozhoduju
o ich ukladani, ako aj o podobe zakladnych konstruk¢nych prvkov. Vyssie
menovanych osem miestnych dani®! ma fakultativny charakter, povin-
nymi sa stavaju az ich zavedenim vo vSeobecne zavdznom nariadeni. To
znamend, Ze miestne dane ukladaji obce ako vyjadrenie ich relativnej
samostatnosti slobodne av silade so zdkonom upravuju sadzby dani,
zniZenie dani, oslobodenie od dani a podobne. Iba organy samospravy su
opravnené rozhodnut, ktoré druhy miestnych dani na svojom tzemi za-
vedu, avsak ani v pripade miestnych dani nie je autonémia obci bezvy-
hradna. Druhy miestnych dani si dané taxativnym vypoctom v zakone,
zaroveil sd v nom regulované niektoré maximalne sadzby dani (napriklad

49 MALICKA, L. Tendencie vyvoja datiovych prijmov miestnych samosprav v kontexte fiskal-
nej decentralizacie. In: M. SEBOVA, T. CERNENKO, L. MALICKA, E. ZARSKA, ]. KNEZOVA, 1.
KOROBANICOVA aV. CERNAKOVA. Aktudlne koncepty ekonomiky a riadenia samosprdv.
1. vyd. Kosice: Technicka univerzita v KoSiciach, Ekonomicka fakulta, 2012, s. 77-104.
ISBN 978-80-553-1264-4.

50 BOBAKOVA, V. a S. SEDLAKOVA. Finanéné riadenie. 1. vyd. KoSice: Univerzita Pavla Jozefa
Saférika v Kosiciach, 2012. 143 s. ISBN 978-80-7097-938-9.

51 Zdkon ¢. 582/2004 Z.z. o miestnych daniach a miestnom poplatku za komundlne odpady
a drobné stavebné odpady v zneni neskorsich predpisov.
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pri dani z nehnutel'nosti), moZnosti oslobodenia od dane ¢i isté regulati-
vy vztahujice sa k vymedzeniu predmetu dane.

Ako ukazuji ddaje z Tabulky 3, miestne dane dosahujui v desatroc-
nom horizonte priemer cca 27 % danovych prijmov. V porovnani s obje-
mom podielovej dane st zdrojom finan¢ne slabsim, ale nezastupitelnym
najma z hladiska moZnosti vacSieho vplyvu obci na ich konStrukciu.
V priemere 17 % sa na celkovom objeme miestnych dani podiel'a dan
z nehnutel'nosti, ¢o potvrdzuje skér uvedené teoretické vychodiska
o vhodnosti majetkovych dani pri kreovani a posiliiovani finan¢nej sebe-
stacnosti miestnej samospravy.

Vlastné nedanové prijmy obce

Napriek nespornej doleZzitosti datiovych prijmov z pohl'adu fiskalnej de-
centralizacie nemozno nespomenut d’alSie zdroje financovania obce, pri
ktorych mozZnost ziskavania umocnuje relativnu finan¢nd autondémiu.
Vlastné nedanové prijmy nie st tak objemovo vyznamnou polozkou roz-
poctov obci, ale z hl'adiska viaczdrojového financovania a prejavu financ-
nej slobody su jeho vel'mi déleZitou stcastou.

Za jeden zo zadkladnych zdrojov patriacich do skupiny vlastnych ne-
danovych prijmov si povazované prijmy z vlastného podnikania.5? Obec
zriad'uje spravidla podniky,>3 respektive organizacie za ucelom produk-
cie verejnych statkov a sluzieb na neziskovom principe. Existuje aj moz-
nost’ zriad'ovat obecné podniky za tcelom dosahovania zisku, v praxi
vSak tento druh prijmu predstavuje skor ojedinelt skupinu v podobe po-
dielu na zisku po zdaneni. Pojem ,obecny” podnik sa v praxi vyuziva ako
univerzalne pomenovanie viacerych typov organizacii. Obecny podnik
moze mat roznu pravnu formu; napriklad druzstvo, neziskova organiza-
cia poskytujlica vSeobecne prospesné sluzby, obchodna spolo¢nost (na-
priklad spolo¢nost s ru¢enim obmedzenym a podobne). Naklady na pod-
nikatel'skt ¢innost’ musia byt kryté vynosmi z nej. Zisk z podnikatel'skej
¢innosti po zdanen{ zostava v plnom rozsahu obci ako doplnkovy zdroj
financovania. Obce majui mozZnost majetkovej icasti v podnikoch, v praxi

Vv

je vSak tento druh vyuzivany skor vacsimi obcami a mestami. Vzhl'adom

52 Obec pri vykone samospravy vykonava vlastnu investi¢na ¢innost a podnikatel'sku ¢in-
nost' v zaujme zabezpecenia potrieb obyvatel'ov obce a rozvoja obce. § 4 ods. 3 pism. k).
Zdkon ¢& 369/1990 Zb. o obecnom zriadeni v zneni neskorsich predpisov.

53 Pod pojmom obecny podnik sa v tomto texte myslia aj mestské podniky (mesto ako obec
so Statitom mesta).
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na fakt, Ze méze prinasat’ do rozpoctu znacny objem financif, no na dru-
hej strane je spojeny aj s urcitou mierou rizika, je potrebné désledne zva-
zZit finan¢nu poziciu, a hlavne finanént prognézu podniku, do ktorého sa
samosprava rozhodne vloZit penazny i nepenazny vklad. Ak je totiz
hospodarskym vysledkom podnikatel'skej ¢innosti obce k 30. septembru
rozpoctového roka strata, obec je povinna zabezpecit, aby bola do konca
rozpoctového roka vyrovnana alebo urobit také opatrenia na ukoncenie
podnikatel'skej ¢innosti, aby sa v dalSom rozpoctovom roku uz nevyko-
navala.>* V suvislosti s obecnymi podnikmi sa objavuje ¢asto koncept so-
cialneho podniku,55 kde obce mozu plnit doélezita tlohu pri jeho zriado-
vani. Socidlne podniky su Specifickou formou podnikania, ktora nie je
primarne zamerana iba na dosiahnutie zisku, ale sleduje aj iné efekty,
najma podporu vytvarania uzito¢nych pracovnych miest, a tym aj rieSe-
nie miestnych socio-ekonomickych problémov spatych s nezamestnanos-
tou apodobne.’® Tento krok moZe generovat a prinasat v buduicnosti
d’alSie ekonomické aktivity, ktoré budi znamenat pre obec prisun d’al-
Sich finan¢nych prostriedkov.

Obecna samosprava je opravnena samostatne hospodarit nielen s fi-
nanénymi prostriedkami, ale aj s vlastnym majetkom. Zakladnu regulaciu
predstavuje uz spominany zakon €. 138/1991 Zb. o majetku obci v zneni
neskorsich predpisov, ktory vymedzuje vsetky dolezité ramce nakladania

54 Pozri § 18 ods. 2. Zdkon ¢ 583/2004 Z.z. o rozpoctovych pravidldch tizemnej samosprdvy
a o zmene a doplnenti niektorych zdkonov v zneni neskorsich predpisov.

55 Socialny podnik je podla § 50b ods.1 zakona o sluzbach zamestnanosti: ,,... pravnicka
osoba alebo fyzickd osoba, ktora a) zamestnava zamestnancov, ktori pred prijatim do
pracovného pomeru boli znevyhodnenymi uchiddzaémi o zamestnanie v pocte, ktory
predstavuje najmenej 30 % z celkového poctu jeho zamestnancov, b) poskytuje podporu
a pomoc zamestnancom, ktori pred prijatim do pracovného pomeru boli znevyhodneny-
mi uchadzatmi o zamestnanie, najst zamestnanie na otvorenom trhu prace, c) najmenej
30 % z finan¢nych prostriedkov ziskanych z prijmu z predmetu ¢innosti, ktoré zostant po
uhrade vSetkych vydavkov na predmet ¢innosti za prislusné zdanovacie obdobie podla
danového priznania, kazdoro¢ne pouzije na vytvaranie novych pracovnych miest alebo na
zlepSovanie pracovnych podmienok, d) je zapisana v registri socialnych podnikov.“ Pozri
§ 50b ods. 1. Zdkon ¢ 5/2004 Z.z. o sluzbdch zamestnanosti a o zmene a doplneni niekto-
rych zdkonov v zneni neskorsich predpisov.

56V stidasnosti vychadzajt pre potreby praxe aj rézne prirucky, pozri bliz$ie LEDECKY, V.,
M. BEDNAROVA, L. VAGNEROVA, 1. HOLECKO a S. LEDECKY. Manudil pre starostov a dob-
rovolnikov o zakladani obecnych podnikov [online]. 2014. 46 s. [cit. 2015-08-06]. Dostup-
né na: https://epic-salparadis.c9.io/wp-content/uploads/2014/08/Manu%C3%A1l-pre-
pre-starostov-a-dobrovo%C4%BEn%C3%ADKkov-o-zakladan%C3%AD-obecn%C3%
BDch-podnikov.pdf.
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s majetkom.57 V § 8 zdkona o obecnom zriadeni su za majetok obce urce-
né veci vo vlastnictve obce a majetkové prava obce (vratane majetkovych
prav subjektov, ktoré obec zriadila).>8 Autorska dvojica Papcunova - Ba-
lazova®® dodava, Ze s kolektivnym vlastnictvom obecného majetku sa
spaja aj kolektivne rozhodovanie o jeho vyuzivani organmi obce. Existen-
cia obecného majetku je predpokladom ekonomickej samostatnosti obce
a slazi predovSetkym na zabezpecenie samospravnych uloh, poskytova-
nie verejnych statkov a sluZzieb, napliianie verejnych potrieb v zmysle za-
konnych predpisov pre vSetky subjekty pdsobiace v obci. Ide o tzv. netr-
hové vyuzivanie majetku, ale zakon pripusta aj vyuzivanie majetku na
trhové ucely - teda na podnikatel'sku ¢innost, ktora v zmysle rozoberanej
problematiky moze sluzit na ziskanie prijmov do rozpoctu obce. Je vsak
potrebné spomentt, Ze majetok moze byt vyuzivany aj na viaceré ucely
sucasne; ide o tzv. viacicelovost vyuzivania toho istého druhu majetku.
V zmysle tychto zdsad moZu obce majetok aj prenajimat a predavat.
O predaji alebo prenajme by sa malo rozhodovat na zdklade spol'ahlivej
ekonomickej analyzy, pretoze predajom sa ziska znac¢ny jednorazovy ka-
pitalovy prijem, vyuzitim prendjmu sa zase zabezpecuji bezné prijmy na
thradu beznych vydavkov. Vo viacerych pripadoch sa obce vzdavaju
priamej moZnosti ziskania prijmu z prendjmu majetku v zaujme zlepSo-
vania podmienok pre miestnych podnikatel'ov. V majetkovej politike na-
priklad zniZenim najmu vyvijaju snahu o podporu miestnej ekonomiky
s tym Ucelom, aby rastla celkova financna sila obce, aby sa vytvarali na-
sledne dalsie druhy prijmov (alebo sa zlepSenim ekonomického rozvoja
obmedzili niektoré vydavky) pre obec a podobne.

Finan¢né investovanie predstavuje moznost ziskania druhu prijmu,
ktory vyuzivaju skor vacsie samospravne jednotky a celkovo nie je v slo-
venskych podmienkach frekventovanym spdsobom ziskavania prijmov
do rozpoctu obci. Intenzita angazovania sa na finan¢nom a kapitalovom
trhu suvisi aj s urovnou jeho rozvinutia, ako aj s fazou ekonomického
cyklu (¢i sa ekonomika nachadza vo faze rastu, stagnacie ¢i krizy a po-
dobne).

Obce mo6zu vyberat rdzne druhy poplatkov; dblezitd skupinu pred-
stavuju spravne poplatky.6? Spravne poplatky sa mézu tykat oblasti pod-

57 Zdkon ¢. 138/1991 Zb. o majetku obci v zneni neskorsich predpisov.

58 Pozri § 8. Zdkon ¢. 369/1990 Zb. o obecnom zriadeni v zneni neskorsich predpisov.

59 BALAZOVA, E. aV. PAPCUNOVA. Manazment samosprdvI. 1.vyd. Zilina: Municipalia,
2008. 134 s. ISBN 978-80-552-0045-3.

60 Zdakon ¢. 145/1995 Z.z. o sprdvnych poplatkoch v zneni neskorsich predpisov.
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I'a stavebného zdkona, vSeobecnej vnutornej spravy (napriklad osvedce-
nia a podobne), obchodnej ¢innosti a inych. Spravidla ide o platby za urci-
té ikony, administrativne sluzby a podobne. Osobitnti formu predstavuju
uzivatel'ské poplatky. Zavadzaju sa na financovanie takych statkov, kde
urcita cast nakladov na ich zabezpecenie je financovana z rozpoctu a cast
si hradi prostrednictvom uzivatel'ského poplatku ob¢an sdm (napriklad
mestskd hromadnad doprava apodobne). Nezanedbatelnymi prijmami
z oblasti poplatkov st poplatky, ktoré si obce a mesta urcuju za isté Speci-
fické sluzby alebo pouZivanie statkov (niekedy aj vo forme uZivatel'skych
poplatkov). K najcastejSim patria cintorinske poplatky, poplatky za sluz-
by v domoch smiutku, poplatky v obecnej kniznici, poplatky za prenajom
zasadacich miestnosti obecného tdradu, kultirneho domu na rézne akcie
a udalosti, poplatky za vyhlasovanie inzercie v miestnom rozhlase a po-
dobne. V Slovenskej republike je v sicasnosti na irovni obci zavedeny uz
vysSie spominany obligatérny miestny poplatok za komunalne odpady
adrobné stavebné odpady, ktorého vySku stanovuju prislusné organy
samospravy a ktory vo svojej podstate ma skor podobu daniového prijmu.

Sankcie a pokuty uz vo svojej podstate naznacuju, Ze ide o nadhodné,
tazko planovatel'né prijmy, priCom zakon reguluje niektoré skuto¢nosti.6!

Portfélio vlastnych nedatiovych prijmov obci dopiiiaji ostatné vlast-
né prijmy, kam patria najma vynosy z verejnych zbierok, ktoré obec vy-
hlasuje na vopred urceny tcel,52 dary a prijmy zo zdruzovania prostried-
kov. Moznost zdruzovania prostriedkov vznikla ako logickd odozva na
problém, kedy mnohé obce nedokazali zabezpeCovat niektoré statky
a sluzby samostatne vo svojej rézii, pretoze si nedokazali pokryt naklady
na ich vykon. ZdruZovanie prostriedkov na vykon urcitych dohodnutych
Cinnosti, ktoré su tak na zdklade vopred dohodnutych zmluvnych vzta-
hov zabezpecené pre viaceré samospravy spolocne, vedie k dsporam
z rozsahu a celkovo k zvySovaniu efektivnosti. Obce mézu zdruzovat pro-
striedky uzatvorenim zmluvy podla Obcianskeho zakonnika. Nakolko

61V § 13 zakona o obecnom zriadeni sa uvadza: ,Pokuta je prijmom obce. [...] Obec moze
pravnickej osobe alebo fyzickej osobe opravnenej na podnikanie ulozit pokutu do 6 638
EUR, ak a) porusi nariadenie, b) neudrzuje Cistotu a poriadok na uzivanom pozemku ale-
bo na inej nehnutel'nosti, a tym narusi vzhl'ad alebo prostredie obce, alebo ak znecisti ve-
rejné priestranstvo alebo odklada veci mimo vyhradenych miest, ¢) nesplni v urcenej le-
hote bez vazneho doévodu povinnost uloZenu starostom poskytnut osobnu pomoc alebo
vecnu pomoc pocas odstraniovania a pri odstraiiovani nasledkov zivelnej pohromy alebo
pri inej mimoriadnej udalosti.“ Pozri § 13 ods. 9 a 10. Zdkon ¢ 369/1990 Zb. o obecnom
zriadeni v zneni neskorsich predpisov.

62 Pozri § 9 ods. 2. Zdkon ¢. 369/1990 Zb. o obecnom zriadeni v zneni neskorsich predpisov.
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moZu obce tieZ zriad'ovat mimorozpoctové ucelové fondy arezervny
fond vo vyske urcenej ich zastupitel'stvom, pricom vSak najmenej 10 %
z prebytku rozpoctu tvoria povinne,3 existuje tu moznost systematickej
koncentracie zdrojov na presne vymedzené a odovodnené ticely.

Nenavratné zdroje

Napriek faktu, Ze sa na obce fiskalnou decentralizaciou preniesol vlastny
objem financii, iplna financna sebestacnost nebola jej cielom. Popri
moznosti ziskavat vlastné prijmy arozhodovat o nich sa ista miera fi-
nancovania z vysSich urovni verejnej spravy aj z hl'adiska teoretického
modelovania ukazuje ako nevyhnutng, priam Ziaduca. Finan¢né vztahy
k miestnej samosprave st vymedzené ako: podiely na daniach v sprave
Statu, doticie na dhradu nakladov preneseného vykonu Statnej spravy,
d'alSie dotacie v stlade so zdkonom o Statnom rozpocte na prislusny roz-
poctovy rok.6+

V oblasti nenavratnych zdrojov financovania sa mozno stretnut
v odbornej literattire s pojmami ako transfer, dotacia, grant, pricom vy-
svetlenia sa liSia. Ako najuniverzalnejsi pojem sa zauZzival termin trans-
fer, ¢o je vo vSeobecnosti nendvratna platba, ktora smeruje ku prijimate-
I'ovi na zlepSenie jeho financnej situacie alebo s oh'adom na iny tcel.

Dotacie ako zakladné nenavratné penazné transfery maji niekolko
poddb, najddlezitejsi vSak byva ucel ich pouZitia. Je dblezité spoment, Ze
v pripade podielovej dane sa $tatny rozpocet de facto vzdava vynosu da-
ne z prijmov fyzickych oséb a prerozdeluje ho izemnej samosprave tiez
ako akusi netdcelovt ,dotaciu“ na vykon vlastnych origindlnych kompe-
tencii. Dotacie maju prevazne Ucelovy charakter, ¢i uz je to v pripade
opakujucich sa dotécii, ako je napriklad financovanie preneseného vyko-
nu Statnej spravy (dotacie na Skolstvo,®5 socidlne veci a podobne), alebo
v pripade mimoriadnych dotacif (napriklad jednorazova dotacia vlady na

63 Pozri § 10 a 15. Zdkon ¢& 583/2004 Z.z. o rozpoctovych pravidldch tizemnej samosprdvy
a o zmene a doplneni niektorych zdkonov v zneni neskorsich predpisov.

64 Pozri § 3 ods. 1. Zdkon ¢ 583/2004 Z.z. o rozpoctovych pravidldch tizemnej samosprdvy
a o zmene a doplnenti niektorych zdkonov v zneni neskorsich predpisov.

65 Oblast Skolstva, kde je zavedené tzv. normativne financovanie, patri k najproblematickej-
Sim kompeten¢nym oblastiam, pricom $kolstvo preslo niekol’kymi zmenami nastavenia
pravidiel a podmienok financovania. Spésob financovania Skolstva je odvodeny od toho,
¢i ide o financovanie preneseného vykonu $tatnej spravy v Skolstve (tzv. normativne fi-
nancovanie) alebo o financovanie originalnych kompetencii v $kolstve, kde (okrem napri-
klad poplatkov v materskych $kolach a podobne) hlavny objem zdrojov ma tvorit vynos
podielovej dane.
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zmiernenie dopadov financ¢nej krizy spésobenych vypadkom ¢i zniZenym
vynosom dane z prijmov fyzickych os6b,%¢ dotacia v pripade rieSenia na-
sledkov Zivelnej pohromy alebo prirodnej katastrofy a podobne).

Hl'adisko kofinancovania umoznuje klasifikaciu ucelovych dotacii na
dotacie nepodmienené a podmienené, ktoré sa vyuzivaji najma v pripade
kapitalovych investicii a pri poskytovani grantov a prispevkov z fondov
Eurépskej unie. Z hl'adiska pldnovania prijmov obce v oblasti dotacif je
dolezité, ¢i ide o dotaciu narokovatel'nt, ¢o znamen4, Ze po splneni vo-
pred zadanych podmienok ma obec narok na finan¢né prostriedky (na-
priklad normativ v skolstve a podobne), alebo o dotaciu nenarokovatel-
nu, kde sa o finan¢né prostriedky sutazi (napriklad programy z minister-
stiev, z fondov Eurépskej inie a podobne).

V stiasnosti sa nenahraditelnym prijmom v oblasti kapitalovych in-
vesticif stali prostriedky zo Strukturdlnych fondov Eurépskej tinie a inych
zahrani¢nych finan¢nych nastrojov. Aktualne sa Slovenska republika na-
chadza v obdobi, kedy dobieha realizacia projektov z predchadzajiceho
programovacieho obdobia rokov 2007 az 2013 a o¢akavaji sa nové vy-
zvy pre Cerpanie financnych prostriedkov na obdobie rokov 2014 az
2020. Dnla 20.juna 2014 uzavrela Slovenska republika s Eurépskou ko-
misiou Partnerskd dohodu o vyuzivani eurépskych Strukturdlnych a in-
vesti¢nych fondov v rokoch 2014 az 2020. Partnerska dohoda definuje
stratégiu a priority pre efektivne a G€inné investicie v objeme 15,3 mld.
EUR na najbliz$ich desat’ rokov. Strukturalne fondy a Kohézny fond pred-
stavuju 13,7 mld. EUR, Eurdpsky pol'nohospodarsky fond pre rozvoj vi-
dieka 1,55 mld. EUR aEurépsky namorny arybarsky fond 15,8 mil.
EUR.%7 Slovenska republika bude v programovom obdobi rokov 2014 az
2020 cerpat eurdpske strukturalne ainvesticné fondy prostrednictvom
operacnych programov v ramci ciel'a ,Investovanie do rastu a zamestna-
nosti“ avramci ciel'a ,Eurépska tizemna spolupraca“. Samostatnym re-
zimom sa bude riadit Program rozvoja vidieka. Problémov spatych s cer-
panim tychto externych zdrojov je niekol'ko, ¢i uz ide o komplikované
administrativne procesy, problémy s vyskou kofinancovania, korupctné
kauzy, proces verejného obstaravania a podobne, avsak z hl'adiska obje-

66 Napriklad v suvislosti s vykrytim vypadku dane z prijmov fyzickych oséb v ¢ase finan¢nej
krizy (obciam bola poskytnuta dotdcia na zaklade uznesenia vlady Slovenskej republiky
¢.868/2009 a podobne).

67 Partnerska dohoda SR na roky 2014 - 2020. In: Partnerskd dohoda [online]. 2015. 295 s.
[cit. 2015-08-06]. Dostupné na: http://www.partnerskadohoda.gov.sk/data/files/107_
partnerska-dohoda-sr.docx.
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movej vyznamnosti sd uvedené zdroje kIticové a nenahraditelné v mno-
hych investi¢nych projektoch obecnej samospravy.

Navratné zdroje financovania

V situacii nedostato¢nych prijmov vedie poziadavka vyrovnaného roz-
poctového hospodarenia samospravy k vyuzivaniu navratnych zdrojov.
Uzemné samosprava sa moZe uchadzat v bankach a inych peiaznych ts-
tavoch o rozne druhy uverov. Na trhu sa dnes mozno stretnut’ s ponukou
roznych municipalnych - komunalnych uverov. Ide najma o tieto typy:
kontokorentny uver, preklenovaci Gver spojeny s vyuzivanim fondov Eu-
répskej unie, napriklad dvery na zabezpecenie povinnej miery spolufi-
nancovania projektov s podporou fondov Eurépskej tinie a na preklenu-
tie casového obdobia medzi potrebou tthrady casti opravnenych vydav-
kov projektu aich refundaciou vo forme nendvratného finan¢ného pri-
spevku zo zdrojov Eurdpskej unie, Gvery na financovanie investi¢nych
akcii, zaruky pre obce pri ¢erpani pomoci zo Statneho fondu rozvoja by-
vania a mnohé iné Specializované uverové produkty.

V desatroc¢nej reflexii zdrojovej zakladne prijmov obci v Slovenskej
republike moZno konstatovat' vyrazné sprisnenie podmienok pre moz-
nost’ ziskavania navratnych zdrojov financovania. Ku Kklasickym pravid-
lam pouzivania navratnych zdrojov financovania pribudli nové pravid-
14,68 ktoré su dosledkom vaznych opatreni po financnej krize. Aj ked' sa
u obci vyZaduje minimalne vyrovnané rozpoctové hospodarenie, skutoc-
nost, Ze obecné rozpocCty sud sucastou rozpoctu verejnej spravy, ktory
podlieha kritéridm rozpoctovej zodpovednosti,®® viedla k zavedeniu vel-
mi striktnych obmedzeni. Tie riesi zdkon o rozpoctovych pravidlach
Uzemnej samospravy, ako aj ustavny zakon ¢.493/2011 Z.z. o rozpocto-
vej zodpovednosti.”0 Zakladné pravidlo je, Ze obec moZe na plnenie svo-

68 Pozri § 17. Zdkon ¢ 583/2004 Z.z. o rozpoctovych pravidldch tizemnej samosprdvy a o zme-
ne a doplneni niektorych zdkonov v zneni neskorsich predpisov.

69 Pakt stability a rastu je dohoda medzi ¢lenmi Eurozény o koordinacii ich rozpoctovych
politik tak, aby pripadnymi vysokymi schodkami $tatnych rozpoctov alebo vysokymi ve-
rejnymi dlhmi neohrozovali stabilitu eura a nezvysovali inflaciu v eurozdne. Zakladné kri-
térid rozpoctovej zodpovednosti su: schodok verejnych financii nesmie prekrocit 3 %
HDP a verejny dlh musi byt mensi ako 60 % HDP.

70 Napriek tomu, Ze zakon je u¢inny od 1. marca 2012, niektoré ddlezité ustanovenia ohl'a-
dom obci a vy$sich tzemnych celkov nadobudli G¢innost prave v tomto roku, a to 1. janu-
ara 2015. Od tohto roku plati, Ze ak celkova suma dlhu obce dosiahne 60 % skuto¢nych
beznych prijmov predchddzajiceho rozpoctového roka aviac, obec je povinna zaplatit
pokutu, ktort ukladi Ministerstvo financii, a to vo vyske 5 % z rozdielu medzi celkovou
sumou dlhu a 60 % skuto¢nych beznych prijmov predchadzajiceho rozpoctového roka
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jich uloh prijat ndvratné zdroje financovania, len ak celkova suma dlhu
obce neprekro¢i 60 % skutocnych beznych prijmov predchadzajiiceho
rozpoctového roka a suma roc¢nych splatok navratnych zdrojov financo-
vania vratane uhrady vynosov neprekroc¢i 25 % skuto¢nych beznych
prijmov predchadzajiceho rozpoctového roka. Ostatné d’alSie konkrét-
nosti su obsiahnuté v spominanych zakonoch. VSeobecne plati, Ze tivero-
vé zdroje by sa mali vyuZivat len na oddévodnené kapitdlové investicie
a v sulade s konkrétnymi podmienkami v platnej legislative.

Z hl'adiska portfélia navratnych prijmov je slabo vyuZivana emisia
komunalnych dlhopisov’! (komunalnych obligacii).”? T4 predstavuje
vyznamnu alternativu financovania komunalnych projektov, priamo an-
gaZuje obyvatel'ov na rozvoji obce a zabezpecenim verejnej obchodova-
tel'nosti dlhopisov sa obec zviditeltiuje aj v radoch Specializovanych in-
vestorov avytvara si tak vyhodnejSie podmienky pre vydanie dalSich
emisif v budicnosti. Vydavanie komundalnych dlhopisov bolo podla do-
stupnych informéacii v uplynulych rokoch realizované najmi mestami
(hlavne v 90.rokoch 20.storocia), svacsimi ¢i mensimi Uspechmi,
a v kontexte d'alSieho rozvoja najma u vacsich samospravnych jednotiek
moZe byt opdtovnou vyzvou pre zlepSenie prijmovej stranky ich rozpoc-
tov.

Z teoretického hl'adiska existuju aj d’alSie formy navratného financo-
vania, ktoré st, podobne ako komunalne obligacie, vyuzivané v miestnej
samosprave skor obmedzene, napriklad komunalny leasing, zmenky
ainé.

(povinnost' uplatiiovat’ toto ustanovenie sa neuplatni poc¢as 24 mesiacov po¢nuc prvym
diilom nasledujicim po dni, v ktorom sa uskutocnilo ustanovujice zasadnutie obecného
zastupitel'stva, ak nebola vo vol'bach ako novy starosta, novy primator zvolena ta ista fy-
zicka osoba ako v predchadzajiicom volebnom obdobi). Ustavny zdkon ¢ 493/2011 Z.z.
o0 rozpoctovej zodpovednosti.

71Zakon o dlhopisoch definuje v§20 ods.1 komunalny dlhopis nasledovne: ,Dlhopisy
oznacené ako komunalne obligacie mdze vydavat' a) banka, ktora z pefiaznych prostried-
kov ziskanych predajom komunalnych obligacii poskytne komundlny tver vy$Siemu
uzemnému celku, ktory o vydanie komunalnych obligacii poziadal, alebo obci, ktora o vy-
danie komunalnych obligacii poziadala, pricom vyssi tzemny celok alebo obec za ich vy-
danie ruci svojim nehnutelnym majetkom, b) obec, ktora za vydanie komunalnych obliga-
cif ruci svojim majetkom, c) vyssi izemny celok, ktory za vydanie komunalnych obligacif
ruci svojim majetkom.” Pozri § 20 ods. 1. Zdkon ¢ 530/1990 Zb. o dlhopisoch v znenfi ne-
skorsich predpisov.

72V sulade s § 11 ods. 4 pism. b) zdkona o obecnom zriadeni emisiu komunalnych dlhopisov
schval'uje obecné zastupitel'stvo, ktoré rozhodne o celkovej vyske objemu vydavanych dl-
hopisov. Zdkon ¢. 369/1990 Zb. o obecnom zriadeni v zneni neskorsich predpisov.
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Fiskalna decentralizacia bola jednou zo zakladnych stcasti reformy ve-
rejnej spravy na Slovensku a jej cielom bolo posilnit’ relativnu finanéna
autonémiu Uzemnej samospravy. Bola istym zaviSenim decentralizac-
nych procesov (po politickej, administrativnej a trhovej decentralizacii)
amala byt krokom k lepsej finan¢nej stabilite a dlhodobej udrZatel'nosti
finan¢ného hospodarenia obcf a vysSich tzemnych celkov. Pocas uplynu-
lych desiatich rokov bol finanény systém miestnej samospravy konfron-
tovany s mnohymi zmenami v externom prostredi, a zdroven sa musel
vysporiadat s mnohymi vnitornymi problémami.

Pre obce sa vytvorilo Siroké portfélio réznych druhov prijmov, kto-
rych vyuzivanie a zodpovedné riadenie si dnes vyZaduje profesionalny
finanény manazment. Jednym z hlavnych vysledkov realizovanych re-
formnych zmien bolo legislativne stanovenie vlastnych prijmov, o kto-
rych rozhoduje obec samostatne. Su prejavom miestnej demokracie a st
z nich zabezpecCované verejné statky a sluzby vykonavané v ramci origi-
nalnych kompetencii. NajvyznamnejSou polozkou vlastnych prijmov
v beZnom rozpocte je podiel na vynose dane z prijmov fyzickych osob,
ktory tvori v priemere viac ako 70 % danovych prijmov. Podielova dai
vSak vyvoladva mnohé otazky tykajlce sa jej zaradenia medzi vlastné
prijmy, vhodného nastavenia kritérii pre jej delenie, ¢i meneného percen-
ta prisluchajiceho obciam v poslednych rokoch. Aktualny vyvoj sice na-
znacuje navrat k péovodnej vyske percentualneho podielu, avsak kltco-
vou témou zostava zabezpecenie vacsej stability v planovani a prognézo-
vani zdrojov pre obce do budicna. V priebehu analyzovaného obdobia
moZno registrovat niektoré navrhy na zmeny, napriklad vo forme po-
dielu na mixe viacerych dani a podobne, ktoré by si vSak vyZadovali hlb-
Sie rozpracovanie, vratane dopadovych analyz.

Miestne dane st objemovo menej vyznamnou poloZkou v rozpoctoch
obci, ale z hl'adiska ich podstaty, t.j. najma slobodou obcf pri ich ustano-
vovani a vybere, predstavuju skuto¢ny vlastny prijem. Napriek niektorym
uz uskuto¢nenym Upravam v konstrukcii miestnych dani sa predmetom
odbornych diskusii v sicasnosti stava zavedenie tzv. poplatku za rozvoj,
ktory by umoznil miestnej samosprave lepSie znasat externality spojené
s prudkou investicnou vystavbou a podobne, otazne je tiez prehodnote-
nie dane z nehnutel'nosti vo vazbe na mozné vytvaranie cenovych map
v Uzemi a podobne. K vlastnym nedafiovym prijmom obce patria prijmy
z podnikania, prijmy z nakladania s majetkom, prijmy z finan¢ného inves-
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tovania, poplatky, sankcie a pokuty, prijmy z mimorozpoctovych fondov
a ostatné nedaiiové prijmy. Podnikatel'ska ¢innost' nie je pre obec typic-
k3, ale v pripade jej prevadzkovania existuje moZnost navySovania prij-
mov v rozpocte, a to aj v spojitosti s efektivnym vyuzivanim majetku.

Okrem danovych avlastnych nedanovych prijmov predstavuju naj-
vyznamnej$iu polozku transfery z vyssich trovni verejnej spravy. Posil-
nenie finan¢nej sebestacnosti obci prostrednictvom fiSkalnej decentrali-
zacie znamenalo nielen ustanovenie vlastnych prijmov, ale aj optimaliza-
ciu prerozdel'ovacich vztahov z vyssich drovni. NajvyznamnejSie dotacie,
ktoré st poskytované obciam na bezné ucely, su dotacie od ministerstiev
Slovenskej republiky na preneseny vykon $tatnej spravy. Dalsiu déleZitd
oblast’ predstavuju kapitalové investicie. Vlastné zdroje vSak nepokryva-
ju finanéné naroky miestnej samospravy v pripade investi¢nych potrieb.
Ak vSak vezmeme do uvahy fakt, Ze zadkladnou ulohou obce pri vykone
samospravy podla § 1 ods. 2 zdkona o obecnom zriadeni ,,... je starostli-
vost' o vSestranny rozvoj jej Uzemia a o potreby jej obyvatel'ov*,’3 je otaz-
ny najma objem financii, ktoré sui obce schopné vyclenovat na rozvojové
aktivity z vlastnych zdrojov. Posledné roky ukazuju silnu zavislost na do-
taciach z externych fondov a programov, najma z fondov Eurépskej unie,
a na navratnych zdrojoch financovania. Dopady finan¢nej krizy sa preja-
vili aj v sprisneni pravidiel s nakladanim s navratnymi zdrojmi financo-
vania, ktoré su casto vyuzivané nielen na kapitalové investicie, ale aj na
kofinancovanie projektov zexternych financnych programov, fondov
a grantov. PredovSetkym malé obce maju problém s financovanim aktivit
mimo beznej prevadzky a otazka konsolidacie sidelnej Struktiry vo vaz-
be na systém financovania obci sa ukazuje ako velmi aktudlna. Vysoka
zavislost na centralne vyberanych prijmoch je potom len logickym vyus-
tenim existencie vel'kého poctu malych obci, ktorych vlastna absorp¢na
i produk¢na kapacita je na velmi nizkej Grovni. Sicasny stav spoluprace
obci, ktory reprezentujui najma forma spolo¢nych obecnych tdradov
aroznych zdruzeni obci, je odrazom praktickej potreby integracie niekto-
rych ¢innosti z dévodu dspor z rozsahu a potreby vyssej profesionalizacie
vykonu. Optimalizacia decentralizovanej spravy na miestnej irovni si vy-
Zaduje rozsiahly kompeten¢ny a procesny audit. Analyza financovania
jednotlivych kompetenénych oblasti znamena v tejto savislosti d’alsie dé-
lezité hl'adisko v mozaike obrazu financovania obci.

73 Pozri § 1 ods. 2. Zdkon ¢& 369/1990 Zb. o obecnom zriadeni v zneni neskorsich predpisov.
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Celkovo mozno konStatovat, ze v rokoch 2005 az 2010 mali celkové
prijmy obci stipajici charakter, pricom d'al${ vyvoj bol poznaceny najma
dopadmi hospodarskej krizy. Systém nastaveny procesom fiSkalnej de-
centralizacie predstavoval pre uvedenu etapu jasné a stabilné pravidla,
ktoré umoznovali miestnej samosprave relativne dobre planovat a prog-
noézovat financie. Finan¢na kriza naplno odhalila silné a slabé stranky
ovplyviiujice funkénost finanéného systému obci a v spojitosti s nasled-
nymi legislativnymi a politickymi zadsahmi otvorila mnoho otdzok pre
d'al$i vyvoj. NemozZno tiez ignorovat ani vnutorné dilemy, s ktorymi
miestna samosprava dlhodobo zapasi a ktoré sa tykaju jej celkovej sily
a vyznamu v spolo¢nosti. FiSkalnu decentralizaciu je preto potrebné ana-
lyzovat komplexne, teda najmi vo viazbe na celkovd viziu reformnych
procesov v Uzemnej samosprave, ako aj z hl'adiska fungovania celého sys-
tému verejnej spravy.

Financ¢ny systém obci je sticastou celkového finan¢ného systému ve-
rejnej spravy a jeho kvalita vyrazne vplyva na kvalitu spravy obci, regio-
nov icelého Statu. Po desiatich rokoch fungovania nového systému sa
ukazuje ako nanajvys vhodné prehodnotit minimalne citlivost nastave-
nia jednej podielovej dane na pripadné vykyvy ekonomiky a kritéria pre
jej delenie, ako aj otazku redlnej finan¢nej autonémie obci a schopnost
financovania rozvoja obci vo vazbe na sidelnt Struktdru. Decentralizicia
ako jeden zo znakov demokratizicie spolocnosti a vyspelej obcianskej
spolo¢nosti by nemala ist na ukor ostatnych principov dobrej spravy
arespektovania zakladnych parametrov pre dodrzanie efektivnosti,
funkcnosti, ic¢innosti a istej moZnej miery stability v nestabilnych vonkaj-
Sich podmienkach. Dobra sprava veci verejnych je totiZ vyrazom dodr-
Ziavania zakladnych principov a zdsad vo vzajomnych suvislostiach tak,
aby posobili navzajom harmonizovane a vytvarali predpoklady pre d’alsi
vyvazeny a udrzatel'ny rozvoj.
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InStitat minimalneho déchodku
v dochodkovom poisteni Slovenskej republiky?!

Minimum Pension in the Pension
Insurance System of the Slovak Republic

Mikulas Krippel

Abstract: The presented study deals with the enrolled amendment of the
Social Insurance Act No. 461/2003 Coll. This amendatory act institutes re-
peatedly the minimum pension within the pension insurance system of the
Slovak Republic. The paper recalls the obsolete institutes — the minimum
pension and the social pension known from the Social Security Act
No. 100/1988 Coll. and highlights the previous method of calculating the
pension. At the same time, the author analyzes the newly introduced insti-
tute of a minimum pension and describes conditions for entitlement to the
minimum pension as well as calculation of the amount of the disability pen-
sion. He also presents some arguments for and against the introduction of
this institute and some arguments for and against the approved form of the
minimum pension.

Key Words: Pension Insurance; Pension; Disability Pension; Minimum Pen-
sion; Social Insurance; Old Age Pension; Social Insurance Act; Pension In-
creases; the Slovak Republic.

Abstrakt: PredloZend Studia sa zaoberd aktudlne schvdlenou novelou zd-
kona ¢ 461/2003 Z.z. o socidlnom poisteni, ktord opdtovne zavddza do dé-
chodkového systému Slovenskej republiky institit minimdlneho déchodku.
Ciel'om prispevku je pripomenut’ zrusené institiity minimdlneho a socidlne-
ho déchodku v zdkone ¢. 100/1988 Zb. o socidlnom zabezpeceni, poukdzat
na doterajsi spdsob vypoctu déchodku, analyzovat' novozavddzany institit
minimdlneho déchodku z hl'adiska podmienok ndroku na jeho priznanie
a spésob vypoctu jeho sumy. Autor uvddza taktieZ niektoré argumenty za
a proti zavedeniu uvedeného instititu, pripadne argumenty za a proti za-
vedeniu tohto institiitu v schvdlenej podobe.

1 Vedecky prispevok bol vypracovany vramci vyskumného projektu APVV oznaceného
APVV-0068-11 s nazvom ,Dostojnost ¢loveka a zakladné l'udské prava a slobody v pra-
covnom prave“, zodpovedna riesitel'ka prof. JUDr. Helena Barancova, DrSc.
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KTlticové slovad: Déchodkové poistenie; déchodok; invalidny déchodok; mi-
nimdlny déchodok; socidlne poistenie; starobny déchodok; zdkon o socidl-
nom poistenti; zvysSovanie déchodkov; Slovenskd republika.

Uvod

Sttidia sa zaobera aktualne schvalenou novelou zakona ¢. 461/2003 Z.z.
o socialnom poisteni (d'alej len ,Zakon o socialnom poisteni“), ktora, ok-
rem iného, opatovne zavadza do déchodkového systému Slovenskej re-
publiky institit minimalneho déchodku. Tato zmena nadobudla Gc¢innost
dnia 1.jula 2015. Cielom prispevku je pripomenut zruseny institit mini-
malneho déchodku vymedzeny v zdkone ¢. 100/1988 Zb. o socidlnom za-
bezpeceni, poukazat na doterajsi sposob vypoctu déchodku, analyzovat
novozavadzany institit minimalneho doéchodku z hl'adiska podmienok
naroku na jeho priznanie a z hl'adiska spésobu vypoctu jeho sumy. Zame-
rom prispevku je taktiezZ uviest niektoré argumenty za a proti zavedeniu
uvedeného institutu, pripadne predstavit niektoré argumenty za a proti
zavedeniu tohto inStititu v schvalenej podobe.

V suCasnosti prijaty institit minimalneho dochodku nie je koncipo-
vany ako samostatna davka, ale ako osobitna tiprava zvysSenia starobné-
ho déchodku/invalidného déchodku vyplacaného po doviseni déchod-
kového veku.2 Vzhl'adom na uvedenu skutocnost budeme v d'alSom texte
pouZivat’ pojem zvySenie déchodku na minimalny déchodok, respektive
dorovnanie dochodku na minimalny dochodok, zvysenie dochodku na
sumu minimalneho déchodku, atd. Skutocnost, Ze nejde o samostatnu
davku zo systému socialneho poistenia, ma vyznam z hl'adiska podmie-
nok na jeho priznanie a vyplatu - Socialna poistovna rozhodne o pripad-
nom zvySeni dochodku na minimdalny déchodok ex offo, bez nutnosti
podat Ziadost' zo strany poistenca. Napriek tomu, Ze minimalny décho-
dok nie je samostatnou davkou v systéme socidlneho poistenia, je po-
trebné pre tdito upravu dochodku splnit’ zo strany poistenca urcité pod-
mienky. Predmetné podmienky si podrobne rozoberieme v nasledujticich
statiach.

2 Institit minimalneho déchodku je legislativne zavedeny v zdkone o socidlnom poisteni
v novom ustanoveni § 82b s ndzvom ,ZvySenie sumy starobného déchodku a sumy inva-
lidného déchodku vyplacaného po doviseni dochodkového veku na sumu minimalneho
déchodku®. Zdkon & 140/2015 Z.z., ktorym sa meni a dopliia zdkon ¢ 461/2003 Z.z. o so-
cidlnom poisteni v znenf neskorsich predpisov a ktorym sa menia a dopliajii niektoré zdko-
ny.
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Institit minimalneho dochodku a socialneho dochodku v zakone
o socialnom zabezpeceni

V minulosti sme inStitit minimalneho déchodku mali zakotveny v star-
Som pravnom predpise upravujucom déchodkové zabezpecenie - v za-
kone ¢. 100/1988 Zb. o socidlnom zabezpeceni. Institit minimalneho do-
chodku bol v déchodkovom systéme Slovenskej republiky do 31. decem-
bra 2003 realizovany jednak ako fakultativny socidlny déchodok, ktory
sa priznaval invalidnym obc¢anom alebo ob¢anom nad 65 rokov, a jednak
ako minimalne garantovana suma dochodku.

Podl'a zakona o socidlnom zabezpeceni predstavoval starobny doé-
chodok najmenej 550 K¢s mesacne, neskér 550 Sk mesacne (obdobne pre
invalidny d6chodok).3

Socidlny déchodok sa mohol fakultativne priznat obcanovi, ktorého
Zivotné potreby neboli zabezpecené a ktory zaroven dosiahol vek 65 ro-
kov, alebo bol invalidny. Socialny déchodok mohol byt priznany az do
sumy Zivotného minima pre jednu plnoletu fyzickd osobu, ak bol socialny
dochodok jedinym zdrojom prijmu déchodcu. Ak poberatel’ socidlneho
dochodku mal aj iny déchodok alebo iny prijem, socidlny déchodok sa
mohol priznat' v takej sume, aby thrn déchodkov, thrn socidlneho do-
chodku a iného prijmu, alebo thrn déchodkov ainého prijmu sa rovnal
sume zivotného minima pre jednu plnoletu fyzicku osobu.*

D4 sa konstatovat, Ze sucCasny institit minimalneho déchodku je
v urcitych ¢rtach podobny socidlnemu déchodku prizndvanému podla
skorsieho predpisu:

1. podmienkou pre dorovnanie na minimalny dochodok je doviSenie
dochodkového veku (pri socidlnom dochodku to bolo dovisenie 65
rokov);

2. suma minimdlneho déchodku je naviazana na sumu Zivotného mini-
ma (pri 30-tich rokoch kvalifikovaného obdobia déchodkového pois-
tenia ide o sumu vo vyske 136 % sumy Zivotného minima pre jednu
plnoletu fyzicku osobu; socialny dochodok mohol byt priznany az do
sumy zivotného minima pre jednu plnoletu fyzickd osobu);

3 Pozri § 25 a § 32. Zdkon ¢. 100/1988 Zb. o socidlnom zabezpeceni v zneni neskorsich pred-
pisov (v stiCasnosti uz zruSeny pravny predpis).
4 Pozri § 52. Zdkon ¢. 100/1988 Zb. o socidlnom zabezpeceni v zneni neskorsich predpisov.
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3. do sumy minimalneho dochodku sa zahffiaji aj iné déchodkové
prijmy (suma socidlneho déchodku sa zniZovala o sumu iného vypla-
caného déchodku).

Rozdiely medzi sticasnou konstrukciou minimalneho déchodku a so-
cialnym dochodkom spocivaji najma v nasledovnych skutocnostiach:

1. podmienkou naroku na socidlny déchodok nebolo ziskanie potreb-
ného obdobia déchodkového poistenia - socidlny déchodok mohol
byt priznany aj osobam, ktoré neziskali Ziadne obdobie dochodkové-
ho poistenia; podmienkou naroku na si¢asny minimalny déchodok
je ziskanie minimalne 30 rokov kvalifikovaného obdobia dochodko-
vého poistenia;

2. narok na socidlny dochodok mohol vzniknat' aj invalidnym osobam,
ktoré eSte nedovrsili dochodkovy vek.

InStitat minimalneho déchodku, ako aj socidlneho déchodku vypadol
zo systému socialneho poistenia prijatim zakona o socialnom poisteni. Od
1.januara 2004 bola suma dochodku v zasade vymeriavana podl'a zaslu-
hovosti len v zavislosti od redlnej vysky dosiahnutych vymeriavacich za-
kladov v jednotlivych rokoch rozhodujiceho obdobia na urcenie prie-
merného osobného mzdového bodu a v zavislosti od realnej dizky ziska-
ného obdobia déchodkového poistenia.

Podmienky naroku na zvyS$enie sumy déchodku na minimalny
dochodok

Podmienka statusu poberatel'a déchodku, ktorému sa déchodok
zvysuje na minimdlny déchodok

Zakladnou podmienkou pre zvysSenie sumy déchodku na minimalny do-
chodok je, Ze ide o poberatela starobného doéchodku alebo invalidného
dochodku po doviSeni déchodkového veku. Opravnena osoba musi teda
dovrsit dochodkovy vek, a zarovenn musi mat priznany a vyplacany sta-
robny dochodok/invalidny dochodok.

Poberatel'ovi pred¢asného starobného dochodku nemédze v obdobi
do dovisenia déchodkového veku vzniknat narok na dorovnanie na mi-
nimalny déchodok. Uvedeny narok moéze vzniknut najskdr po doviSeni
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dochodkového veku, kedy sa predcasny starobny dochodok stava ex lege
starobnym d6chodkom.5

Poberatel’ invalidného dochodku ma narok na zvySenie sumy inva-
lidného d6chodku na minimalny déchodok az po doviseni dochodkového
veku. Ak poberatel invalidného dochodku dovrsi déchodkovy vek, logic-
ky mu musi vzniknat' aj narok na starobny déchodok.¢ Ak poZiada o pri-
znanie starobného dochodku, porovna sa suma starobného déchodku so
sumou vyplacaného invalidného dochodku, a d'alej sa vyplaca vyssi do-
chodok, pricom narok na nizsi z tychto déochodkov zanikne.” Bez ohl'adu
na to, ¢i bude v konkrétnom pripade vyssi starobny déchodok alebo inva-
lidny déchodok, v pripade, Ze vyssi z déchodkov bude nizsi ako minimal-
ny dochodok, bude mat’ poistenec ex lege narok na dorovnanie.

Institat minimalneho déchodku sa vztahuje len na priamy (zakladny)
dochodok z vlastného dochodkového poistenia jednotlivca. ZvySenie do-
chodku nema za ciel riesit situaciu pozostalych, preto sa nevztahuje na
upravu pozostalostnych déchodkov, ktoré by v zasade nemali byt hlav-
nym prijmom ich poberatel'ov. Vac¢Sinou sa pozostalostné déchodky vy-
placaju ako doplnok k hlavnému prijmu zo zarobkovej Cinnosti alebo
k zakladnému déchodku vdovy/vdovca, alebo sa vyplacaju sirote v ¢ase
jej studia.

5 Podl'a § 69a ods. 1 zakona o socidlnom poisteni je pred¢asny starobny déchodok po dovr-
Seni déchodkového veku starobny dochodok. Zdkon ¢ 461/2003 Z.z. o socidlnom poisteni
v zneni neskorsich predpisov.
6 Podmienka potrebného obdobia dochodkového poistenia na narok na starobny déchodok
je najmenej 15 rokov (pozri § 65 ods. 1 zakona o socidlnom poisteni). Nakol'’ko podla § 72
ods. 1 pism. g) zakona o socialnom poisteni pocet rokov dochodkového poistenia na vznik
naroku na invalidny dochodok poistenca vo veku nad 45 rokov je najmenej 15 rokov, je
isté, Ze poistenec, ktorému vznikol narok na invalidny déchodok vo veku nad 45 rokov, uz
podmienku 15 rokov na narok na starobny déchodok spiiia. Nakol'ko podla § 60 ods. 4
zakona o socidlnom poisteni je obdobim déchodkového poistenia aj obdobie poberania
invalidného déchodku priznaného a vyplacaného Socidlnou poistoviiouy, a to do dovi$enia
déchodkového veku alebo priznania pred¢asného starobného dochodku, je nepochybné,
Ze poistenec, ktorému vznikol narok na invalidny dochodok vo veku nizSom ako 45 rokov,
podmienku 15 rokov na narok na starobny déchodok spiia s ohladom na to, %e dopo&ita-
né obdobie do doviSenia dochodkového veku alebo priznania pred¢asného starobného
déchodku bude dlhsie ako 15 rokov. Zdkon ¢. 461/2003 Z.z. o socidlnom poisteni v znenf
neskorsich predpisov.
Pozri § 81 ods. 1 zakona o socidlnom poisteni - sibeh invalidného dochodku a starobné-
ho dochodku. Zdkon ¢ 461/2003 Z.z. o socidlnom poisteni v zneni neskorsich predpisov.

~
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Podmienka maximdlnej vysky celkového tihrnu déchodkov

Druhou podmienkou pre zvySenie sumy déchodku na minimalny décho-
dok je logicky skutocnost, Ze redlny uhrn vSetkych déchodkov nedosahu-
je ani vySku minimalneho déchodku (podmienka maximalnej vysky cel-
kového uhrnu déchodkov). Zvysenie déchodku na sumu minimalneho
dochodku prichadza do dvahy len vtedy, ak je zdkonnd suma minimalne-
ho déchodku vyssia ako thrn stiim vsetkych déchodkov, na ktorych vypla-
tu moéZe poistencovi vznikndt narok. Vynimkou je vyplata déchodku
z II. déchodkového piliera (d’alej len ,II. pilier”) u poberatel'a starobného
dochodku, pretoze déchodok z II. piliera poberatela starobného déchod-
ku sa nezapocitava do uvedeného uhrnu. Zakonna suma minimalneho
dochodku musi byt teda vyssia ako redlny thrn:

1. okrem starobného déchodku/invalidného déchodku vyplacaného po
doviseni dochodkového veku aj

2. pripadne vyplacaného vdovského dochodku alebo vdoveckého do-
chodku,

3. pripadne vyplacaného dochodku zo systému socialneho zabezpece-
nia policajtov a vojakov,?

4. dobchodku z II. piliera u poberatel'a invalidného déchodku,?

5. pripadne vyplacaného déchodku z cudziny,1® ktory je obdobny sta-
robnému doéchodku, invalidnému déchodku, pozostalostnému do-
chodku alebo dochodku z osobitnych systémov, pripadne zo systému
dochodkového sporenia v cudzine.

Z uvedeného vyplyva, Ze celkovy thrn dochodkov je dhrnom do-
chodkovych davok, na ktoré vznikol narok a vyplacaji sa zo systému so-
cidlneho poistenia (starobny déchodok, invalidny déchodok, vdovsky do-
chodok, vdovecky dochodok), zo systému socialneho zabezpecenia poli-
cajtov a profesionalnych vojakov a z cudziny vyplacanych obdobnych do-

8 Moze ist' o vysluhovy dochodok, invalidny vysluhovy dochodok, vdovsky vysluhovy do-
chodok, vdovecky vysluhovy ddchodok, ¢iasto¢ny invalidny déchodok alebo invalidny d6-
chodok. Zdkon ¢ 328/2002 Z.z. o socidlnom zabezpeleni policajtov avojakov a o zmene
a doplnent niektorych zdkonov v zneni neskorsich predpisov.

9 Moze ist o starobny dochodok alebo pozostalostny déchodok vyplacany Zivotnou pois-
toviiou na zaklade zmluvy o poisteni déchodku zo starobného déchodkového sporenia
alebo starobny dochodok vyplacany formou programového vyberu déchodkovou staro-
bnou spolo¢nostou.

10 Cudzinou na ucely dorovnavania déchodku na minimalny déchodok je iny clensky Stat
Euroépskej tnie, $tat, ktory je zmluvnou stranou dohody o Eurépskom hospodarskom
priestore a Svajéiarskou konfederaciou, a §tat prislu$ny podla medzinirodnej zmluvy,
ktorou je Slovenska republika viazana.
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chodkovych davok. V pripade poberatela invalidného déchodku sa do
celkového thrnu prijmov zapocitava aj dochodok zo systému starobného
déchodkového sporenia. U¢elom minimalneho doéchodku je zabezpetit
poistencovi minimalny déchodkovy prijem v pripade, Ze jeho realny do-
chodkovy prijem nedosahuje hranicu zakonnej sumy minimalneho do-
chodku. Minimalny dochodok vsak prichadza do uvahy az ako posledné
rieSenie po tom, ¢o ani thrn déchodkov zo vSetkych systémov nedosahu-
je tuto hranicu. Preto je nevyhnutné splnenie podmienky, aby boli uplat-
nené vSetky naroky na déchodkové davky zvyssie spomenutych systé-
mov:

I. ak poistencovi vznikol narok na pozostalostny déchodok podla za-
kona o socidlnom poisteni alebo déchodok zo systému socidlneho
zabezpecenia policajtov a vojakov, potom podmienkou pre dorovna-
vanie déchodku na minimalny déchodok je aj skuto¢nost, Ze si pois-
tenec uplatnil narok na tieto déchodky;

II. ak poistenec je alebo bol sporitelom podla zakona ¢.43/2004 Z.z.
o starobnom ddéchodkovom sporeni!! (dalej len ,Sporitel“) a pobera
invalidny dochodok po doviseni dochodkového veku, podmienkou
zvySenia sumy na minimalny déchodok je uzatvorenie zmluvy o pois-
teni déchodku zo starobného déchodkového sporenia alebo dohody
o vyplacani dochodku programovym vyberom. Zaroven sa vyZaduje,
aby sporitel’ - poberatel’ invalidného déchodku po doviseni déchod-
kového veku nemal na osobnom déchodkovom ucte evidované do-
chodkové jednotky tvorené z povinnych prispevkov, ktoré nie su
predmetom dohody o vyplacani déchodku programovym vyberom,
pripadne, aby mu bola vyplatend nasporena suma dochodku v rezi-
me mald suma. Predmetna podmienka sa nevyZzaduje u poberatela
starobného déchodku, nakol'ko u neho sa déchodok z II. piliera neza-
pocitava do celkového déchodkového prijmu.

Na tomto mieste povaZujeme za doleZité upozornit na skutoc¢nost, Ze
do celkového thrnu déchodkov sa zahfiiaji sumy aktualne vyplacanych
dochodkov, t.j. sumy déchodkov vratane ich kaZzdorocnej valorizacie.12

11 Zdkon ¢. 43/2004 Z.z. o starobnom déchodkovom sporeni a o zmene a doplneni niektorych
zdkonov v zneni neskorsich predpisov.

12Podla § 82 ods. 20 zdkona o socidlnom poisteni sa kazdoro¢né zvysenie dochodkovych
davok zlucuje s dochodkovou davkou. Zdkon ¢& 461/2003 Z.z. o socidlnom poisteni v zneni
neskorsich predpisov.
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Podmienka kvalifikovaného obdobia déchodkového poistenia

Tretou zakladnou podmienkou pre dorovnavanie dochodku na minimal-
ny dochodok je ziskanie kvalifikovaného obdobia déchodkového poiste-
nia vrozsahu najmenej 30 rokov (podmienka kvalifikovaného obdobia
dochodkového poistenia).

Takzvané kvalifikované obdobie déchodkového poistenia na tcely
minimalneho dochodku (dalej len ,Kvalifikované obdobie“) je obdobie
dochodkového poistenia, a tiez obdobie, ktoré sa pripocitalo k obdobiu
dochodkového poistenia na urcenie sumy invalidného déchodku. Do kva-
lifikovaného obdobia je mozné zapocitat len obdobie ziskané v kalendar-
nom roku, za ktory sa osobny mzdovy bod urcil najmenej v hodnote
0,241. Uvedena podmienka ma vylucit z kvalifikovaného obdobia roky,
v ktorych poistenci dosiahli osobny mzdovy bod (d'alej len ,0MB*) nizsi
ako 0,241. Nakol'ko osobny mzdovy bod je pomer osobného vymeriava-
cieho zakladu (d’alej len ,0VZ“) a vSeobecného vymeriavacieho zakladu
(dalej len ,,VVZ“) v danom roku (napriklad OMB 2013 = OVZ 2013 / VVZ
2013) a VVZ je 12-nasobok priemernej mzdy, poistenec platiaci poistné
na déchodkové poistenie zvymeriavacieho zakladu zodpovedajiceho
priemernej mzde bude mat’ za taky rok OMB rovné 1. V praxi to znamena
napriklad nasledujtce:

a) pre poistencov, ktori mali po cely rok status zamestnanca podla zdko-
na o socidlnom poistent:

Zamestnanci budi mat konkrétny rok zapocitany do kvalifikovaného
obdobia, ak ich mzda, respektive odmena z prace na zdklade dohody
o praci vykonavanej mimo pracovného pomeru (d’alej len ,Dohoda“) bola
vyssia ako cca % priemernej mzdy (napriklad v roku 2013 bola priemer-
na mzda 824 EUR, poistencovi sa teda bude rok 2013 zapocitavat vtedy,
ak bol déchodkovo poisteny ako zamestnanec s prijmom nad 198,60
EUR). V praxi to znamen3, Ze uvedenu podmienku by vzhl'adom na vysku
minimalnej mzdy mali spihat vSetci zamestnanci v pracovnom pomere
(odhliadnuc od zamestnancov s pracovnym pomerom na krat$i pracovny
Cas). Zamestnanci s pracovnym pomerom na krat$i pracovny cas a za-
mestnanci pracujici na dohodu budi spiiiat’ tito podmienku v zavislosti
od vysky ich mzdy/odmeny. Ohrozit' splnenie predmetnej podmienky
u zamestnanca by mohla skuto¢nost, ak by bol zamestnanec pocas roka
dlhsie obdobie docasne praceneschopny, poberal materské, alebo oSet-
roval pribuzného;
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b) pre poistencov, ktori boli pocas celého kalenddrneho roka povinne dé-
chodkovo poisteni ako samostatne zdrobkovo ¢innd osoba (d'alej len
,,SZCO”], alebo ktori boli pocas celého kalenddrneho roka dobrovolne
ddochodkovo poistent:

Uvedenu podmienku by vzhl'adom na vysku minimalneho vymeria-
vacieho zakladu povinne ddchodkovo poistenej SZCO a dobrovol'ne dé-
chodkovo poistenej osoby mali dané osoby spliat;

c) pre poistencov, ktori neboli déchodkovo poisteni pocas celého kalen-
ddrneho roka (napriklad z dévodu prerusenia déchodkového poistenia
v pripade rodicovskej dovolenky):

Predmetnt podmienku budi spiiiat, ak platili poistné na déchodkové
poistenie (respektive platil za nich Stat alebo Socidlna poistoviia) spolu
za kalendarny rok v sume rovnajtcej sa pribliZne trojndsobku priemernej
mzdy (napriklad vroku 2013 v sume vo vyske 2 472 EUR). Treba zdo-
raznit, Ze aj v pripade, Ze tito poistenci vdanom roku dosiahli osobny
mzdovy bod asporii vo vyske 0,241, do kvalifikovaného obdobia sa im za-
pocitaja len dni, za ktoré ziskali obdobie déchodkového poistenia (neza-
pocitava sa cely kalendarny rok, ak pocas celého roka neboli déchodkovo
poisteni);

d) pre poberatelov invalidného déchodku vypldcaného Socidlnou pois-
tovriou, ktorym sa invalidny déchodok vypldcal pocas celého kalenddr-
neho roka:

Tato podmienku budd spiiiat, pretoze za dané obdobie im patri
osobny mzdovy bod vo vyske 0,3;13

e) pre poistencov, ktori ziskali nahradné doby podla zdkona ¢. 100/1988
Zb. o socidlnom zabezpecleni v zneni neskorsich predpisov:

Uvedenti podmienku budt spihat, pokial' tito doba trvala po cely
rok. Za dané obdobie im totiZ patri osobny mzdovy bod vo vyske 0,3.14

13 Pozri § 60 ods. 4 zakona o socidlnom poisteni. Podl'a § 62 ods. 2 zakona o socialnom pois-
teni za obdobie dochodkového poistenia za poberanie invalidného déchodku vyplacaného
Socidlnou poistoviiou, ktoré trvalo cely kalendarny rok, patri osobny mzdovy bod vo vys-
ke 0,3. Ak toto obdobie trvalo len ¢ast kalendarneho roka, osobny mzdovy bod sa ur¢i ako
sucin pomernej ¢asti osobného mzdového bodu a poctu dni tohto obdobia. Zdkon ¢. 461/
2003 Z.z. o socidlnom poisteni v zneni neskorsich predpisov.

14Podla § 255 ods. 3 zadkona o socidlnom poisteni za nahradnu dobu, dobu $tudia a dobu
vykonu civilnej sluzby, ktoré sa hodnotia ako doba zamestnania, ziskané podl'a predpisov
ucinnych pred 1. januarom 2004 a ktoré trvali cely kalendarny rok, patri osobny mzdovy
bod vo vyske 0,3. Ak tieto doby trvali len ¢ast kalendarneho roka, osobny mzdovy bod sa
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Z vyssie uvedeného je zrejmé, Ze podmienky zapocitania ziskaného
obdobia dbéchodkového poistenia do kvalifikovaného obdobia nie su
prisne. Napriek tomu, v niektorych pripadoch nebude urcitym poisten-
com niektory rok do kvalifikovaného obdobia zapocitany. Bude to najma
v pripadoch, ak poistenec prevaznu cast roka nebol dochodkovo poisteny
(napriklad sezénny zamestnanec ¢i poistenec, ktory vacsiu Cast roka bol
na rodi¢ovskej dovolenke bez poberania materského), ak mal poistenec
prevaznu cast roka vylicenud povinnost platit poistné (napriklad bol do-
Casne praceneschopny), alebo tiez v pripade, ak poistenec dosahoval len
vel'mi nizke zarobky (napriklad z prace na zaklade dohody o praci vyko-
navanej mimo pracovného pomeru).

Okrem toho sa do kvalifikovaného obdobia 30 rokov zapocitava aj
obdobie dochodkového poistenia ziskané pred 1.janudrom 1993; pod-
mienka minimdalnej hodnoty osobného mzdového bodu sa za toto obdo-
bie bude povazovat za splnend. Do kvalifikovaného obdobia 30 rokov sa
zapocitava taktiezZ obdobie déchodkového poistenia ziskané v ¢lenskych
Statoch Eurdpskej unie, d'alej v statoch, ktoré st zmluvnou stranou doho-
dy o Eurépskom hospodarskom priestore a Svajé¢iarskou konfederaciou,
ako aj v Statoch, s ktorymi ma Slovenska republika uzatvorent zmluvu
o socialnom zabezpeceni. Napokon sa do kvalifikovaného obdobia 30 ro-
kov zapocitava tiez obdobie dochodkového poistenia ziskané v kalendar-
nom roku, v ktorom boli splnené podmienky naroku na starobny docho-
dok alebo invalidny déchodok, pripadne do ktorého patri den, od ktorého
bol priznany starobny déchodok alebo invalidny déchodok podl'a predpi-
sov ucinnych pred 1.januarom 2004. Obdobie dochodkového poistenia
v poslednom kalendarnom roku, v ktorom:

a) poistenec dovrsil dochodkovy vek,

b) poistenec sa stal invalidnym, alebo

c) poistenec splnil podmienku poZadovaného obdobia dochodkového
poistenia na narok na starobny déchodok,

Casto netrva cely kalendarny rok, ale len do okamihu socidlnej uda-
losti, s ktorou zakon o socidlnom poisteni spaja narok na starobny dé-
chodok alebo invalidny dochodok (t.,j. trva len ¢ast posledného kalendar-
neho roka). Nebolo by teda od6évodnené vyzadovat na zapocitanie dané-
ho obdobia do kvalifikovaného obdobia, aby aj v tomto poslednom Kka-

urc¢i ako sucin pomernej ¢asti osobného mzdového bodu a poctu dni tychto dob. Zdkon
¢. 461/2003 Z.z. o socidlnom poisteni v zneni neskorsich predpisov.

154 STUDIE



SOCIETAS ET IURISPRUDENTIA I
2015, Volume IIL, Issue 3, Pages 145-182 D |
http://sei.iuridica.truni.sk SOCIETAS
ISSN 1339-5467 IVRISPRVDENTIA

lendarnom roku poistenec dosiahol osobny mzdovy bod minimdlne
0,241.

Suma minimalneho déchodku

Vypocet sumy starobného a invalidného déchodku podl'a zdkona
o socidlnom poisteni vo vztahu k urceniu sumy minimdlneho
déchodku

Davkovu formulu (tj. parametre vypoctu sumy) kaZzdej dochodkovej
davky tvoria tri zdkladné parametre: priemerny osobny mzdovy bod (d’a-
lej len ,POMB*), obdobie déchodkového poistenia (d’alej len ,0DP*) a ak-
tudlna déchodkova hodnota (d’alej len ,,ADH"). Vzhl'adom na skuto¢nost,
Ze zvySovanie déchodkov na zakonnu hodnotu minimalneho déchodku sa
bude tykat' len starobnych déchodkov a invalidnych déchodkov, ktoré su
vyplacané nadalej po dovisSeni dochodkového veku, v dalSom texte sa
budeme venovat vypoctu sumy len u tychto dvoch dochodkovych davok.

Suma starobného déchodku (d’alej len ,S“) sa urc¢i ako sdcin prie-
merného osobného mzdového bodu, obdobia déchodkového poistenia
ziskaného ku diiu vzniku naroku na starobny déchodok a aktualnej do-
chodkovej hodnoty.15

Suma invalidného déchodku poistenca, ktory ma percentualny po-
kles schopnosti vykonavat zarobkovt ¢innost o viac ako 70 % (1> 70 %),
sa ur¢i ako sucin priemerného osobného mzdového bodu, obdobia do-
chodkového poistenia ziskaného ku ditu vzniku naroku na invalidny do-
chodok, ku ktorému sa pripocita obdobie od vzniku naroku na invalidny
dochodok do dovrSenia déchodkového veku, a aktualnej dochodkovej
hodnoty.16

Suma invalidného déchodku poistenca, ktory ma percentualny po-
kles schopnosti vykonavat zarobkovu ¢innost najviac 0 70 % (I < 71 %),
sa urc¢i ako sucin percentualneho poklesu schopnosti poistenca vykona-
vat' zarobkovu Cinnost’ (t.j. miery poklesu, d’alej len ,MP“), priemerného
osobného mzdového bodu, obdobia déchodkového poistenia ziskaného
ku dniu vzniku naroku na invalidny déchodok, ku ktorému sa pripocita
obdobie od vzniku naroku na invalidny déchodok do dovisenia déchod-
kového veku, a aktualnej déchodkovej hodnoty.1”

15 Pozri § 66 ods. 1. Zdkon ¢. 461/2003 Z.z. o socidlnom poisteni v zneni neskorsich predpisov.
16 Pozri § 73 ods. 1. Zdkon ¢. 461/2003 Z.z. o socidlnom poisteni v zneni neskorsich predpisov.
17 Pozri § 73 ods. 2. Zdkon ¢. 461/2003 Z.z. o socidlnom poisteni v zneni neskorsich predpisov.
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Vyjadrenie vyssie uvedenych skuto¢nosti v matematickych vzorcoch:
S =POMB x ODP x ADH
[>70% =POMB x ODP x ADH
<71 % =MPx POMB x ODP x ADH

Tabul'ka 1 Sumy minimalneho déchodku v zavislosti od poctu ziskanych rokov kvalifikova-
ného obdobia déchodkového poistenia v roku 2015

Sumy minimalneho déchodku v zavislosti od poctu ziskanych rokov
kvalifikovaného obdobia dochodkového poistenia v roku 2015

Ziskané obdobie | Suma minimalneho dochodku vyjadrena | Suma minimalneho
ddochodkového percentom sumy Zivotného minima pre ddéchodku v roku
poistenia v rokoch jednu plnoletu fyzicka osobu 2015 vEUR
30 rokov 136 % ZM 269,50 €
31 rokov 138 % ZM 273,40 €
32 rokov 140 % ZM 277,40 €
33 rokov 142 % IM 281,30 €
34 rokov 144 % IM 285,30 €
35 rokov 146 % ZM 289,30 €
36 rokov 148 % ZM 293,20 €
37 rokov 150 % ZM 297,20 €
38 rokov 152 % ZM 301,10 €
39 rokov 154 % ZM 305,10 €
40 rokov 157 % ZM 311,10 €
41 rokov 160 % ZM 317,00 €
42 rokov 163 % ZM 322,90 €
43 rokov 166 % ZM 328,90 €
44 rokov 169 % ZM 334,80 €
45 rokov 172 % IM 340,80 €
46 rokov 175 % ZM 346,70 €
47 rokov 178 % ZIM 352,70 €
48 rokov 181 % ZM 358,60 €
49 rokov 184 % ZM 364,50 €
50 rokov 187 % ZM 370,50 €

Pramefi: Vlastny vypocet autora. Poznamka: Udaje v tabul'ke vyplnil autor na ziklade plat-
nej sumy zivotného minima pre jednu plnoletd fyzicki osobu k 1. januaru 2015
(k 1. januaru kalendarneho roka, v ktorom sa urcuje suma dochodku). Suma zivot-
ného minima pre jednu plnoletu fyzickd osobu k 1. januaru 2015 bola 198,09 EUR.
Pozri § 2 pism. a). Zdkon ¢& 601/2003 Z.z. o Zivotnom minime a o zmene a doplneni
niektorych zdkonov v zneni neskorsich predpisov.

156 STUDIE




SOCIETAS ET IURISPRUDENTIA q ¢ I
2015, Volume IIL, Issue 3, Pages 145-182 D ¢
http://sei.iuridica.truni.sk SOCIETAS
ISSN 1339-5467 IVRISPRVDENTIA

Suma minimalneho dochodku je stanovena na 136 % sumy Zivotného
minima pre jednu plnoletu fyzickd osobu podla zdkona o Zivotnom mi-
nime, platnej k 1. januaru kalendarneho roka, v ktorom sa urcuje suma
starobného déchodku alebo suma invalidného déchodku vyplacaného po
dovrseni dochodkového veku, ak poistenec ziskal minimalne kvalifikova-
né obdobie déchodkového poistenia v rozsahu 30 rokov.18 V pripade, ak
poistenec ziskal kvalifikované obdobie dochodkového poistenia v rozsa-
hu od 31 rokov do 39 rokov, sa za kazdy ziskany d'al$i rok nad ziskanych
30 rokov suma miniméalneho dochodku zvysuje o 2 %. V pripade, ak pois-
tenec ziskal kvalifikované obdobie déchodkového poistenia v rozsahu 40
a viac rokov, suma minimalneho déchodku sa zvysuje za kazdy d’alsi zis-
kany rok nad ziskanych 39 rokov az o 3 % (Tabulka 1).

Rozdiel medzi sumou minimalneho dochodku a sumou starobného
alebo invalidného dochodku bez zvysSenia na minimalny dochodok bude
financovany zo Statneho rozpoctu zrozpoctovej kapitoly Ministerstva
prace, socidlnych veci a rodiny. Pre zistenie okruhu poistencov, ktorych
predmetna zmena priamo pozitivne ovplyvni, a takisto z hl'adiska vyme-
dzenia miery pozitivneho efektu vyjadrenej v konkrétnych sumach zvy-
Senia déchodku je doélezité urcit, o akil sumu sa takymto spé6sobom zvysi
dochodok pri meniacej sa vySke parametra priemerného osobného
mzdového bodu. Pre vysvetlenie doleZitosti skimania daného vztahu
uvadzame:

1. suma dochodku sa priamo Umerne zvySuje s rastom parametra ob-
dobie dochodkového poistenia; suma vysky minimalneho déchodku
sa tieZ priamo Umerne zvysuje s rastom parametra obdobie dochod-
kového poistenia;

2. aktudlna déchodkova hodnota je konstanta, ktorej hodnota zavisi od
medziro¢ného rastu priemernej mzdy a vyjadruje ,rast déchodkov
v Case“;19 suma vysSky minimalneho déchodku sa bude kazdy rok me-

18 Hodnota 136 % sumy Zivotného minima sa odvija od posudzovania hmotnej ntidze a je
nastavena tak, aby poberatel’ minimalneho déchodku v zdsade nebol odkazany na davku
v hmotnej nudzi a prispevky k ddvke v hmotnej nudzi. Pozri Dévodovd sprdva k zdkonu
& 140/2015 Zz, ktorym sa meni a dopliia zdkon ¢ 461/2003 Zz. o socidlnom poisten{
v zneni neskorsich predpisov a ktorym sa menia a dopliiajii niektoré zdkony.

19 Pozri k tomu eSte komentdr k § 64: ,Vyznam dochodkovej hodnoty v konstrukcii dochod-
ku je ten, Ze premiena zasluhovost na peniaze. Je to vlastne hodnota jedného priemerné-
ho osobného mzdového bodu. Mechanizmus d’al§ieho ur¢ovania déchodkovej hodnoty by
mal zarucit, aby dlhodobo platilo, Ze vSetci obcania za 40 priemernych osobnych mzdo-
vych bodov dostanu pri prvom vymerani déchodok vo vyske 50 % z predchadzajicej
priemernej mzdy v hospodarstve, a to bez ohl'adu na to, v ktorom roku im bol déchodok
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nit' v zavislosti od zvySovania hodnoty Zivotného minima pre jednu
plnolett fyzicka osobu;20
3. suma dochodku sa priamo Umerne zvySuje srastom parametra
priemerného osobného mzdového bodu; suma vysky minimalneho
dochodku nie je vobec ovplyvnena parametrom POMB.

Inymi slovami, pre poistencov s nizkymi déchodkami, ktorych suma
sa bude dorovnavat na sumu minimalneho déchodku, nebude rozhodu-
juce, aky skutocny POMB dosiahli, nakol'ko ich POMB vobec nebude
ovplyviiovat sumu ich minimalneho déchodku (Tabulka 3). Napriklad
poistenec A s POMB = 0,3 a ODP = 30 rokov bude mat’ rovnaky minimdlny
dbéchodok ako poistenec B s POMB = 0,7 a ODP = 30 rokov; obidvaja budu
mat’ rovhaky minimdlny déchodok v roku 2015 v sume 269,50 EUR. Rozdiel
je vtom, Ze skuto¢ny dbchodok bez zvysenia na minimdlny déchodok by
u poistenca A bol len 96,20 EUR (do minimdlneho déchodku sa mu doplati
aZ 173,30 EUR), naproti tomu u poistenca B by skutocny déchodok bez zvy-
Senia na minimdlny déchodok bol 224,50 EUR (do minimdlneho déchodku
sa mu doplati len 45 EUR).

Na rozdiel od uvedeného, pre poistencov s nizkymi déchodkami, kto-
rych suma sa bude dorovnavat na sumu minimalneho déchodku, bude
nad’alej rozhodujuce, ako dlho boli zicastneni na déchodkovom poisteni
(Tabul'ka 2). Je to preto, lebo suma minimalneho déchodku poistencov
s dlh§im ODP bude vyssia (napriklad u poistenca s ODP 45 rokov bude
vroku 2015 minimalny déchodok v sume 340,80 EUR) ako suma mini-
malneho déchodku poistencov s kratSim ODP (napriklad u poistenca
s ODP 30 rokov bude v roku 2015 minimalny déchodok v sume 269,50
EUR). Samozrejme, pre poistenca je doélezité ziskat dlhsSie obdobie do6-
chodkového poistenia aj preto, aby poistencovi vobec vznikol narok na
minimalny déchodok (potrebuje ziskat minimalne 30 kvalifikovanych
rokov).

prvykrat vymerany.“ HVOJNIK, I. Zakon o socidlnom poisteni: Komentar. In: Epi.sk - elek-
tronické prdvne informdcie [online]. 2015 [cit. 2015-08-17]. Dostupné na: http://epi2.epi.
sk/Main/Default.aspx?Template=~/Main/TArticles.ascx&phContent=~/Comments/Rule
Comments.ascx&RulelD=28752&CTypelD=1.

20 ZvySovanie zivotného minima zavisi od aktualne niZsej z veli¢in: rast ¢istych penaznych
prijmov na osobu zisteny Statistickym tiradom Slovenskej republiky alebo rast Zivotnych
nakladov nizkoprijmovych domacnosti za rozhodujtice obdobie zisteny Statistickym tra-
dom Slovenskej republiky. Pozri § 5 ods. 2. Zdkon ¢. 601/2003 Z.z. o Zivotnom minime
a o zmene a doplnenfi niektorych zdkonov v zneni neskorsich predpisov.
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Tabul'ka 2 Hrani¢na hodnota POMB, pri ktorej poistencovi nevznikne narok na doplatok
(suma realneho dochodku sa rovna presne sume minimalneho déchodku)

Hrani¢na hodnota POMB, pri ktorej poistencovi nevznikne narok na doplatok
(suma realneho déchodku sa rovna presne sume minimalneho déchodku)

Hvokoch | POMB | ADH2015 | oS H 2015 | dachodol
30 rokov 0,84 10,686 5 269,50 € 269,50 €
31 rokov 0,83 10,686 5 273,40 € 273,40 €
32 rokov 0,81 10,686 5 277,40 € 277,40 €
33 rokov 0,80 10,686 5 281,30 € 281,30 €
34 rokov 0,79 10,686 5 285,30 € 285,30 €
35 rokov 0,77 10,686 5 289,30 € 289,30 €
36 rokov 0,76 10,686 5 293,20 € 293,20 €
37 rokov 0,75 10,686 5 297,20 € 297,20 €
38 rokov 0,74 10,686 5 301,10 € 301,10 €
39 rokov 0,73 10,686 5 305,10 € 305,10 €
40 rokov 0,73 10,686 5 311,10 € 311,10 €
41 rokov 0,72 10,686 5 317,00 € 317,00 €
42 rokov 0,72 10,686 5 322,90 € 322,90 €
43 rokov 0,72 10,686 5 328,90 € 328,90 €
44 rokov 0,71 10,686 5 334,80 € 334,80 €
45 rokov 0,71 10,686 5 340,80 € 340,80 €
46 rokov 0,71 10,686 5 346,70 € 346,70 €
47 rokov 0,70 10,686 5 352,70 € 352,70 €
48 rokov 0,70 10,686 5 358,60 € 358,60 €
49 rokov 0,70 10,686 5 364,50 € 364,50 €
50 rokov 0,69 10,686 5 370,50 € 370,50 €

Pramen: Vlastny vypocet autora. Poznamka: Redlny déchodok je zvySeny este o kazdoro¢nu
valorizaciu, napriklad starobny d6chodok sa v roku 2015 zvySoval o 5,20 EUR, in-
validny dochodok s MP > 70 % sa v roku 2015 zvySoval o 4,60 EUR.

Z uvedeného vyplyva, Ze minimalny déchodok zotrie rozdiely medzi
d6chodkami poistencov, ktori pracovali, respektive boli déchodkovo po-
isteni, pripadne ziskali obdobie déchodkového poistenia za rovnako dlhé
obdobie, avsak platili poistné zrozdielnych vymeriavacich zakladov.
Princip zasluhovosti v davkovej formule déchodku nie je vyjadreny len
poctom ziskanych rokov obdobia dochodkového poistenia, ale aj vySkou
POMB ako priemeru osobnych mzdovych bodov dosiahnutych v rozhodu-
jucom obdobi. VySka osobného mzdového bodu za kazdy kalendarny rok
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Ucasti poistenca na déchodkovom poisteni zavisi od vysky odvedenych
(zaplatenych) prispevkov do zakladného fondu starobného poistenia
alebo do zdkladného fondu invalidného poistenia. Inymi slovami, v do-
sledku vyplacania minimalneho déchodku sa zotrie rozdiel v déchodku
medzi poistencami, ktori sice ziskali rovnako dlhé obdobie dochodkové-
ho poistenia, avsak platili rozdielne prispevky na déchodkové poistenie
(vyssSie a nizSie poistné).2!

PretoZe minimalny doéchodok nie je koncipovany ako samostatna
davka, ale ako osobitna uprava zvysSenia starobného déchodku/invalid-
ného dochodku vyplacaného po dovrseni déchodkového veku, Socidlna
poistovna rozhodne o zvysSeni dochodku na minimalny déchodok ex offo,
bez nutnosti podat osobitnu Ziadost zo strany poistenca.22 Socidlna pois-
toviia posudi od 1.jula 2015 narok na zvySenie starobného déchodku na
minimalny déchodok pri priznani ndroku na starobny déchodok. Narok
na zvySenie invalidného déchodku na minimdalny déchodok posudi So-
cialna poistoviia po doviseni déochodkového veku poberatela invalidné-
ho déchodku po 1. juli 2015.

21 Napriklad poistenci A aj B boli dochodkovo poisteni 30 rokov; poistenec A dosiahol POMB
vo vyske 0,84 a poistenec B dosiahol POMB vo vyske 0,3; obidvaja maji narok na décho-
dok vo vyske 269,50 EUR, aj ked' poistenec A si na tato vysku ,realne zarobil” a poisten-
covi B bolo doplatené na déchodok zo statneho rozpoctu 173,30 EUR. Poistencom, ktori
boli déchodkovo poisteni 30 rokov a dosiahli POMB rovny alebo vyssi ako 0,84, $tat na
déchodok nebude doplacat, lebo maju déchodok vyssi alebo rovny minimalnemu doé-
chodku. Poistenci A aj B boli déchodkovo poisteni 40 rokov; poistenec A dosiahol POMB
vo vyske 0,73 a poistenec B dosiahol POMB vo vyske 0,3; obidvaja maju narok na décho-
dok vo vyske 311,10 EUR, aj ked’ poistenec A si na tato vysku ,realne zarobil“ a poisten-
covi B bolo doplatené na déochodok zo Statneho rozpoctu 182,80 EUR. Poistencom, ktor{
boli déchodkovo poisteni 40 rokov a dosiahli POMB rovny alebo vyssi ako 0,73, Stat na
déchodok nebude doplacat, lebo maji déchodok vyssi alebo rovny minimalnemu do-
chodku. Poistenci A aj B boli dochodkovo poisteni 45 rokov; poistenec A dosiahol POMB
vo vyske 0,71 a poistenec B dosiahol POMB vo vyske 0,3; obidvaja maji narok na décho-
dok vo vyske 340,80 EUR, aj ked' poistenec A si na tito vysku ,realne zarobil” a poisten-
covi B bolo doplatené na déchodok zo statneho rozpoctu 196,50 EUR. Poistencom, ktori
boli déchodkovo poisteni 45 rokov a dosiahli POMB rovny alebo vyssi ako 0,71, $tat na
déchodok nebude doplacat, lebo maji dochodok vyssi alebo rovny minimalnemu do-
chodku.

22 Poznamka: Na rozdiel od naroku na vyplatu samostatnej davky zo systému socidlneho
poistenia, pre ktorej priznanie a vyplacanie je potrebné podat zo strany poistenca ziadost
o priznanie, respektive ziadost o vyplatu davky. Podl'a § 109 ods. 2 zakona o socidlnom
poisteni narok na vyplatu davky vznika splnenim podmienok ustanovenych tymto zako-
nom na vznik naroku na davku, splnenim podmienok naroku na jej vyplatu a podanim
Ziadosti o priznanie alebo vypldcanie ddvky. Zdkon ¢. 461/2003 Z.z. o socidlnom poisteni
v zneni neskorsich predpisov.
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Tabul'ka 3 Vyska doplatku do minimalneho déchodku v roku 2015 zo skuto¢ne vymeraného
dochodku na zaklade redlnych vymeriavacich zakladov, z ktorych sa platilo po-
istné

Vyska doplatku do minimalneho déchodku v roku 2015 zo skutoéne vymeraného
dochodku na zaklade realnych vymeriavacich zakladov, z ktorych sa platilo poistné

Starobny dochodok | Starobny déchodok | Starobny dochodok

POMB =0,3 POMB = 0,5 POMB = 0,7

Ziskané

obdobie oL p Doplatok p Doplatok 3 Doplatok
dochodko- MmlAmal }lealny do mini- }lealny do mini- E{ealny do mini-

2 R ny docho- | déchodok 3 dochodok 2 dochodok 2
vého pois- dok vEUR malneho vEUR malneho vEUR malneho
tenia v ro- ddchodku dochodku dochodku

koch

30rokov | 269,50 € 96,2 173,30 € 160,3 109,20 € | 2245 45,00 €

31rokov | 273,40€ 99,4 174,00 € 165,7 107,70€ | 2319 41,50 €

32rokov | 27740€ | 1026 174,80 € 171,0 106,40€ | 2394 38,00 €

33rokov | 281,30€| 1058 175,50 € 176,4 10490€ | 2469 34,40 €

34rokov | 28530€( 1091 176,20 € 181,7 103,60 € | 254,4 30,90 €

35rokov | 28930€| 1123 177,00 € 187,1 102,20€ | 2619 27,40 €

36rokov | 293,20€ | 115,5 177,70 € 192,4 100,80 € | 269,3 23,90 €

37rokov | 297,20€| 1187 178,50 € 197,8 9940€ | 2768 20,40 €

38rokov | 301,10€ | 121,9 179,20 € 203,1 98,00 € [ 284,3 16,80 €

39rokov | 30510€| 1251 180,00 € 208,4 96,70 € | 2918 13,30 €

40rokov | 311,10€| 1283 182,80 € 213,8 97,30 € 2993 11,80 €

41rokov | 317,00€| 1315 185,50 € 219,1 9790€ | 3068 10,20 €

42rokov | 32290€ | 1347 188,20 € 224,5 98,40 € | 314,2 8,70 €

43 rokov | 32890€| 1379 191,00 € 229,8 99,10 € | 321,7 7,20 €

44 rokov | 33480€| 1411 193,70 € 235,2 99,60 € [ 329,2 5,60 €

45rokov | 340,80 €| 1443 196,50 € 240,5 100,30 € | 336,7 4,10 €

46rokov | 346,70€ | 1475 199,20 € 245,8 100,90 € | 344,2 2,50 €

47 rokov | 352,70€ | 150,7 202,00 € 251,2 101,50 €| 3516 1,10 €

48rokov | 358,60€ | 1539 204,70 € 256,5 102,10€ | 359,11 nie je

49rokov | 364,50€| 1571 207,40 € 261,9 102,60 €| 366,6 nie je

50rokov | 370,50€ | 160,3 210,20 € 267,2 103,30 €| 3741 nie je

Pramen: Vlastny vypocet autora. Poznamka: Redlny déchodok je zvySeny este o kazdoro¢nu
valorizaciu, ktoru tabul'ka nezohl'adniuje, napriklad starobny déchodok sa v roku
2015 zvysoval 0 5,20 EUR, invalidny déchodok s MP > 70 % sa v roku 2015 zvySo-
val 0 4,60 EUR. Vyska doplatku bude teda realne nizsia o kazdoro¢nu valorizaciu,
napriklad starobny dochodok sa vroku 2015 zvySoval o 5,20 EUR, invalidny d6-
chodok s MP > 70 % sa v roku 2015 zvySoval o 4,60 EUR.
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V pripade uz vyplacanych dochodkov, Socidlna poistoviia rozhodne
bez Ziadosti do 60 dni od zistenia rozhodujucich skuto¢nosti (najma
ohl'adom splnenia podmienky maximalnej vysky celkového thrnu do-
chodkov, kde je potrebné zistit sumu déchodku vyplacaného z cudziny,
dochodku z osobitného systému policajtov avojakov; apripadne tiez
ohl'adne splnenia podmienky kvalifikovaného obdobia dochodkového
poistenia, kde je nutné napriklad zistit' dizku obdobia déchodkového po-
istenia ziskaného v cudzine). Za icelom zistenia rozhodujicich skutoc-
nosti Socidlna poistoviia zasle niektorym poberatelom déchodkov pi-
somnud vyzvu na preukadzanie skutocnosti rozhodujucich pre narok na
minimalny déchodok.23

Zvysenie sumy déchodku na sumu minimdlneho déchodku
u poistencov, ktori maji okrem starobného déchodku alebo
invalidného déchodku aj iny déchodkovy prijem

AKk sa poistencovi vyplaca po doviseni dochodkového veku okrem staro-
bného déchodku alebo invalidného dochodku aj:

a) vdovsky déchodok alebo vdovecky dochodok,

b) ddchodok zo systému socidlneho zabezpecenia policajtov a vojakov,

¢) dochodok z cudziny, ktory je obdobny starobnému déchodku, inva-
lidnému dochodku, pozostalostnému déchodku,

d) vpripade poberatela invalidného déchodku aj déchodok z II. piliera,
ak bol poistenec sporitel'om,

tj. ak poistenec pobera po doviSeni déchodkového veku popri staro-
bnom alebo invalidnom dochodku aj iny dochodkovy prijem (s vynimkou
poberania déchodku z II. piliera u poberatela starobného déchodku), po-
tom suma zvySenia déchodku na minimalny déchodok bude maximalne
do vysky rozdielu sumy minimalneho déchodku a celkového déchodko-
vého prijmu tvoreného z uvedenych prijmov.24 Suma zvySenia na mini-

23 Pozri § 293dl zdkona o socidlnom poisteni v zneni zakona ¢. 140/2015 Z.z. i¢inného od
1.jtla 2015. Zdkon & 140/2015 Z.z., ktorym sa meni a dopliia zdkon & 461/2003 Z.z. o so-
cidlnom poisteni v znenf neskorsich predpisov a ktorym sa menia a dopliajii niektoré zdko-
ny.

24 Pozri § 82b ods. 3 zdkona o socidlnom poisteni v zneni zakona ¢. 140/2015 Z.z.: Suma
starobného dochodku alebo suma invalidného dochodku vyplacaného po dovrSeni do-
chodkového veku sa zvysi tak, aby suma tohto dochodku alebo tihrn stim podl'a pismena c)
sa rovnal sume minimalneho déchodku... Zdkon & 140/2015 Z.z., ktorym sa meni a dopliia
zdkon ¢. 461/2003 Z.z. o socidlnom poisteni v zneni neskorsich predpisov a ktorym sa menia
a dopliiajii niektoré zdkony. Do celkového tihrnu déchodkov na uréenie minimalnej sumy
déchodku poberatel'a starobného déchodku sa zapocitava starobny déchodok a pozosta-
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malny dochodok u sporitela - poberatela starobného déchodku méoze
byt eSte o Cosi niZsia, ¢o objasnime v nasledujicom texte.

Suma minimdlneho déchodku poberatel'a starobného dochodku,
ktory bol sporitel'om v II. pilieri

Je potrebné zdoraznit, Ze spdsob urcenia sumy minimalneho déchodku
v pripade sporitela - poberatel'a starobného déchodku sa odliSuje od si-
tudcie sporitel'a - poberatel’a invalidného déchodku po doviseni déchod-
kového veku:

1. minimalny déchodok sporitel'a - poberatel'a invalidného déchodku
sa po dovi$eni déchodkového veku pomerne neznizuje o dizku ob-
dobia sporenia v II. pilieri,2> avSak zato sa do celkového déchodkové-
ho prijmu sporitel'a - poberatel'a invalidného déchodku zapocitava
starobny dochodok alebo predcasny starobny dochodok vyplacany
z I piliera;26

2. minimalny déchodok sporitel'a - poberatela starobného déchodku sa
zniZuje v pomere, v akom boli v jednotlivych rokoch odvadzané pri-
spevky na jeho osobny ucet v IL. pilieri voci celkovym prispevkom na
starobné doéchodkové poistenie asporenie,?’” pricom do obdobia

lostny déchodok zo systému socidlneho poistenia, dochodok zo systému socialneho za-
bezpecenia policajtov a vojakov, a napokon déchodok z cudziny, ktory je obdobny staro-
bnému ddchodkuy, invalidnému ddchodku, pozostalostnému dochodku. Nezapoditava sa
doéchodok z II. piliera. Do celkového thrnu déchodkov na uréenie minimalnej sumy do-
chodku poberatela invalidného déchodku po doviSeni dochodkového veku sa zapocitava
invalidny déchodok a pozostalostny dochodok zo systému socidlneho poistenia, décho-
dok zo systému socidlneho zabezpecenia policajtov a vojakov, a tiez déchodok z cudziny,
ktory je obdobny starobnému déchodku, invalidnému déchodku, pozostalostnému do-
chodku, a napokon aj déchodok z II. piliera.

25 Poznamka: § 82b ods. 2 zakona o socidlnom poisteni v zneni zakona ¢. 140/2015 Z.z. sa
vztahuje len na poberatel'a starobného dochodku. Zdkon ¢. 140/2015 Z.z., ktorym sa meni
a dopliia zdkon & 461/2003 Z.z. o socidinom poisteni v znenf neskorsich predpisov a ktorym
sa menia a dopliiajii niektoré zdkony.

26 Podl'a § 82b ods. 3 prva veta zdkona o socidlnom poisteni v zneni zakona ¢. 140/2015 Z.z.:
Suma starobného déchodku alebo suma invalidného déchodku vyplacaného po doviseni
dochodkového veku sa zvysi tak, aby suma tohto déchodku alebo ithrn siim podl'a pisme-
na c¢) sa rovnal sume minimalneho déchodku... v spojeni s § 82b ods. 3 pism. c) treti bod
zakona o socidlnom poisten{ v zneni zdkona ¢. 140/2015 Z.z. Zdkon ¢. 140/2015 Z.z., kto-
rym sa meni a dopliia zdkon & 461/2003 Z.z. o socidlnom poisteni v znenf neskorsich predpi-
sov a ktorym sa menia a dopliiajii niektoré zdkony.

27 Podl'a § 82b ods. 2 zdkona o socidlnom poisteni v zneni zakona ¢. 140/2015 Z.z. suma mi-
nimalneho déchodku poberatela starobného dochodku, ktory je sporitel’ alebo bol spori-
tel podl'a zakona ¢. 43/2004 Z.z. o starobnom déchodkovom sporeni, sa zniZuje rovnako,
ako sa znizuje suma starobného ddéchodku sporitela. Zdkon ¢ 140/2015 Z.z., ktorym sa
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Ucasti na starobnom déchodkovom sporeni sa zapocitava len kvalifi-
kované obdobie hodnotené na sumu minimalneho déchodku. AvSak
do celkového dochodkového prijmu sporitela - poberatel'a staro-
bného déchodku sa nezapocitava starobny déchodok alebo predcas-
ny starobny déchodok vyplacany z II. piliera.28

Z vyssie uvedeného vyplyva, Ze minimalny déchodok sporitel'a - po-
beratel'a starobného déchodku bude nizsi{ ako minimalny déchodok po-
beratel'a starobného déchodku, ktory bol pocas celej pracovnej kariéry
iba vo vSeobecnom priebeznom systéme.

Priklad:

Poistenec ziskal obdobie 30 kvalifikovanych rokov obdobia déchodko-
vého poistenia, ¢o zodpovedd 10 950 driom kvalifikovaného obdobia dé-
chodkového poistenia. Z toho bol sporitelom 10 rokov, ¢o zodpovedd 3 650
driom, a tychto 10 rokov patri do obdobia pred 1. septembrom 2012 (pri-
spevky do II. piliera tvorili vtedy % prispevkov na starobné poistenie — boli
vo vyske 9 % z vymeriavacieho zdkladu). Jeho POMB je v hodnote 0,5 a re-
dlny starobny déchodok je v sume 160,30 EUR. Za obdobie sporenia ziskal
prdvo na doZivotny déchodok z II. piliera v sume 40 EUR. Poistenci, ktori
neboli sporitel'mi v I1. pilieri a ziskali 30 kvalifikovanych rokov, maji ga-
rantovany minimdlny déchodok v sume 269,50 EUR.

Pomernd vyska minimdlneho déchodku patriaca za jeden deri kvalifi-
kovaného obdobia = 269,50 EUR / 3 650 = 0,024 611 872 EUR.

Pomernd vyska minimdlneho déchodku patriaca za 10 rokov (dlZka
obdobia sporenia) = 0,024 611 872 EUR x 3 650 = 89,833 333 33 EUR.

meni a dopliia zdkon & 461/2003 Z.z. o socidlnom poisteni v zneni neskorsich predpisov
a ktorym sa menia a dopliiajii niektoré zdkony. Podl'a § 66 ods. 6 zakona o socialnom pois-
teni sa suma starobného dochodku poistenca, ktory je sporitel alebo bol sporitel, sa za
obdobie tcasti na starobnom déchodkovom sporeni: a) pred 1. septembrom 2012 zniZi
01/2 pomernej sumy starobného déchodku patriacej za obdobie ucasti na starobnom
déchodkovom sporeni; b) od 1.septembra 2012 do 31. decembra 2016 zniZi o 2/9 po-
mernej sumy starobného déchodku patriacej za obdobie ti¢asti na starobnom déchodko-
vom sporeni. Zdkon ¢ 461/2003 Z.z. o socidlnom poisteni v zneni neskorsich predpisov.

28 Poznamka: § 82b ods. 3 pism. c) treti bod zadkona o socidlnom poisteni v zneni zakona
¢.140/2015 Z.z. sa tyka len sporitela - poberatel'a invalidného déchodku po doviSeni do-
chodkového veku. Zdkon & 140/2015 Z.z, ktorym sa meni a dopliia zdkon ¢ 461/2003 Z.z.
o socidlnom poisteni v zneni neskorsich predpisov a ktorym sa menia a dopltiajii niektoré
zdkony.

164 STUDIE



SOCIETAS ET IURISPRUDENTIA q ¢ I
2015, Volume IIL, Issue 3, Pages 145-182 D ¢
http://sei.iuridica.truni.sk SOCIETAS
ISSN 1339-5467 IVRISPRVDENTIA

ZniZenie pomernej vysky minimdlneho déchodku patriacej za obdobie
sporenia pred 1. septembrom 2012 (o polovicu) = 89,833 33333 EURx ¥ =
44,916 666 67 EUR = 45 EUR.

Minimdlny ddéchodok sa zniZi o 45 EUR, tj. 269,50 EUR - 45EUR =
224,50 EUR.

Tomuto poistencovi stdt doplati k starobnému déchodku sumu 224,50
EUR - 160,30 EUR = 64,20 EUR. Dany poistenec md vSak i ndrok na staro-
bny déchodok z I1. piliera (podla zadania v sume 40 EUR). Uhrnom bude
mat’ preto poistenec déchodkovy prijem 224,50 EUR (minimdlny ddécho-
dok) + 40 EUR (starobny déchodok z II. piliera), spolu teda 264,50 EUR. Ak
by predmetny poistenec nebol sporitel, jeho minimdlny déchodok by bol
269,50 EUR, stdt by mu doplatil az 269,50 EUR - 160,30 EUR = 109,20 EUR.

Z uvedeného prikladu vyplyva, Ze celkovy déchodkovy prijem spori-
tel'a - poberatel'a starobného dochodku zavisi od diZky sporenia, od po-
meru prispevkov do I piliera k prispevkom do vSeobecného systému
a od vysky déchodku z II. piliera. V praxi teda moZze byt celkovy déchod-
kovy prijem sporitel'a, ktorému $tat doplaca do sumy minimalneho dé-
chodku, vyssi (napriklad vtedy, ak by mal poistenec z uvedeného prikla-
du dbéchodok zII. piliera v sume 50 EUR), ale, na druhej strane, celkovy
dochodkovy prijem sporitel'a méze byt tiez nizsi v porovnani s celkovym
déchodkovym prijmom nesporitela s rovnakymi zarobkami. Cim dlhsie
obdobie bol poistenec sporitelom v II. pilieri, tym nizsi bude mat’ garan-
tovany (minimalny) dochodok. Takyto poistenec ma vSak popri minimal-
nom déchodku narok aj na déchodok z II. piliera.

Ministerstvo prace, socidlnych veci arodiny Slovenskej republiky
obhajovalo uvedent odlisnu Upravu pre sporitel'ov poukazanim na riziko
sporenia v II. pilieri. Podl'a nazoru ministerstva by $tat nemal garantovat
rovnaki sumu minimalneho déchodku aj tym, ktori isli neuvazene do ri-
zika sporenia v II. pilieri. Odporcovia takto prijatej pravnej ipravy tvrdia,
Ze minimalny déchodok by mal byt urcéeny v rovnakej sume pre kazdého,
bez ohl'adu na to, ¢i poistenec (ne)bol sporitelom. Odporcovia poukazuja
na diskrimindaciu, a teda na neudstavnost prijatého riesenia.

Zakonodarca mohol upravit urcenie sumy minimalneho déchodku
sporitel'ov v zadsade tromi sp6sobmi:

1. Urcenie rovnakej sumy minimalneho déchodku pre vsetkych - pre
sporitel'ov inesporitelov v kombinacii stym, Ze do celkového do6-
chodkového prijmu na urcenie sumy minimalneho déchodku sa ne-
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zapocitava dochodok z II. piliera. Ak by v§ak mali sporitelia s nizkymi
prijmami narok na rovnaki sumu minimalneho déchodku ako ne-
sporitelia, boli by vo vyhodnejSom postaveni. Popri minimalnom dé-
chodku totiz sporitelia maji narok aj na déchodok z II. piliera.

2. Urcenie rovnakej sumy minimalneho déchodku pre vsetkych - pre
sporitel'ov inesporitelov v kombinacii stym, Ze do celkového do-
chodkového prijmu na urcenie sumy minimalneho déchodku sa za-
pocitava déchodok z II. piliera. Takdto pravna uprava plati v sucas-
nosti pre poberatel'ov invalidného déchodku po doviseni dochodko-
vého veku, ktori su zaroven sporitel'mi. Otazkou je, ¢i bolo spravne
odliSne upravit sumu minimalneho déchodku sporitela — poberatel'a
starobného dochodku.

3. ZniZenie sumy minimalneho déchodku zodpovedajice pomeru pri-
spevkov do 1. piliera (vSeobecného systému riadeného Socidlnou po-
istoviiou) a IL. piliera v spojeni s tym, Ze do celkového dochodkového
prijmu na uréenie sumy minimalneho déchodku sa nezapocitava do-
chodok zII piliera. Uvedend pravna dprava plati v sucCasnosti pre
poberatel'ov starobného dochodku, ktori st zaroven sporite'mi a ma-
ju narok aj na déchodok z II. piliera.

Autor $tudie sa domnieva, Ze ak sa uz zdkonodarca rozhodol posilnit
princip solidarity v systéme déchodkového poistenia tym, Ze zaviedol in-
$titut minimalneho déchodku, potom by takato prijmova solidarita ne-
mala byt vyhradena len pre urciti Cast os6b (nesporitel'ov). Ciel'om za-
vedenia minimalneho dochodku je aj podl'a dévodovej spravy k novele
zakona zabezpecit poistencovi, ktory pocas vdcsiny svojho pracovného Zi-
vota vykondval zdrobkovtu ¢innost, déchodkovy prijem na takej urovni, aby
nebol ako jednotlivec odkdzany na pomoc v hmotnej ntidzi,?° teda zjedno-
dusene, ciel'om novej pravnej Upravy je zvyhodnit nizkoprijmové skupi-
ny oso6b, ktoré vsak vacsinu zivota pracovali. V désledku uvedenej prav-
nej upravy poistenci, ktori do déchodkového systému zaplatili viac pena-
zi (prispevkov), preukazuju solidaritu poistencom, ktori do dochodkové-
ho systému prispeli redlne menej. Ak uzndme za opravnenu urcitil mieru
solidarity (minimalny dochodok), ma byt takato solidarita selektovana
a vyrazne vys$Sia u nesporitel'ov?

29 V§eobecna tast. Dévodovd sprdva k zdkonu ¢ 140/2015 Z.z., ktorym sa meni a dopliia zd-
kon ¢ 461/2003 Z.z. o socidlnom poisteni v zneni neskorsich predpisov a ktorym sa menia
a dopliiajii niektoré zdkony.
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Ziada sa na tomto mieste uviest, Ze vetci poistenci (sporitelia aj ne-
sporitelia) prispievaju v sicasnosti pri plateni poistného v rovnakej mie-
re do rezervného fondu solidarity (4,75 % zvymeriavacieho zakladu).
Uvedené prostriedky sa v poslednych rokoch takmer vyhradne pouZivaja
na krytie deficitu v zakladnom fonde starobného poistenia, pricom zave-
denie minimalneho déchodku dany deficit len prehibi. Starobné dochod-
ky zo vSeobecného systému su financované v sticasnosti nielen zo za-
kladného fondu starobného poistenia, ale aj z rezervného fondu solidari-
ty. Poistenec - sporitel prispieva 100 % mierou do rezervného fondu so-
lidarity, ktorého prostriedky st v sucasnosti spotrebovavané na vyplatu
starobnych déchodkov zo vSeobecného systému. V doésledku pomerného
zniZenia sumy starobného déchodku sporitel'a nevyuziva sporitel de fac-
to v plnej miere prostriedky rezervného fondu solidarity. Napriek tomu
nema garantovanu rovnakd vysku minimalneho déchodku v porovnani
s nesporitelom.

Zakonna uprava socidlnych prav nesmie byt ponechana svojvoli za-
konodarcu, ale ma respektovat ¢lanok 1 Listiny zakladnych prav a slo-
b6d3° (upravujici zasadu rovnosti) a ¢lanok 3 ods. 1 Listiny zakladnych
prav aslobdd (upravujici zdkaz diskriminacie azarucenie zakladnych
prav a slobdd vSetkym bez rozdielu pohlavia, rasy, farby pleti, jazyka, vie-
ry anabozenstva, politického ¢i iného zmySl'ania, narodného alebo so-
cialneho povodu, prislusnosti k narodnostnej alebo etnickej mensine, ma-
jetku, rodu alebo iného postavenia).3! Skutoc¢nost, Ze urcita osoba je spo-
ritelom v II. pilieri, m6Zeme povazovat za iné postavenie.

Je spravodlivé priznat, Ze model ¢. 2 m6Ze podporovat motivaciu po-
istenca stat' sa sporitelom v II. pilieri, nakol'ko v pripade, ak by sporitel
dosiahol z II. piliera len nizky dochodok, celkovy dochodkovy prijem by
mal stale Stdtom garantovany na urovni sumy minimalneho dochodku.
Takto by riziko nevynosného investovania preslo ¢iastoCne zo strany
sporitel'a na Stat. Na druhej strane je mozné, Ze sporitelia svoje uspory
zhodnotia v II. pilieri vynosnejSie, a prave v désledku ich dcasti na spore-
ni bude ich celkovy déchodkovy prijem vy$si ako suma minimalneho do-
chodku garantovana nesporitel'om.

30 Listina zakladnych prav a slobdd bola prijata ako ustavny zakon Federdlneho zhromaz-
denia Ceskej a Slovenskej Federativnej Republiky ¢. 23/1991 Zb.

31 Pozri k tomu Ndlez Ustavniho soudu Ceské republiky sp. zn. PL US 8/07 [2010-03-23] [onli-
ne]. 2015 [cit. 2015-08-17]. Dostupné na: http://nalus.usoud.cz/Search/ResultDetail.
aspx?id=65742&pos=1&cnt=1&typ=result.
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Uznavame, Ze $tat garantuje rovnakd vySku minimalneho dochodku
pre sporitel'ov aj nesporitelov vrozsahu ich prispevkov platenych do
vSeobecného systému. Ak vSak bolo cielom dpravy prostrednictvom mi-
nimalneho déchodku zabezpecit minimalnu Zivotni uUroven vsSetkym
osobam, ktoré pracovali asponn 30 rokov, mala by sa takato socidlna
ochrana vztahovat na sporitel'ov aj nesporitel'ov rovnako. Vo svojej pod-
state je minimalny dochodok davkou S$tatnej socidlnej pomoci, pretoze
ide z hl'adiska poistného systému o nesystémovu davku (nekrytd pri-
spevkami), a tieZ preto, Ze dorovnanie do sumy minimalneho déchodku
je financované zo Statneho rozpoctu. Davky socialnej pomoci by mali byt
v zasade poskytované rovnakému okruhu oséb, pricom pre ich vyplatu je
rozhodujuci findlny stav (napriklad hmotna nidza), a nie predosly spo-
sob Zivota Ci predchadzajlice rozhodnutia (¢ast na sporeni v II. pilieri).
Nerovnaké zaobchadzanie spocivajice v niZsej socidlnej ochrane sporite-
l'ov podl'a nds mdéZeme povazovat za zasah do ustavného principu rov-
nosti,32 a to napriek tomu, Ze je mozn4 situdcia, Ze sporitelia mézu mat’
v kombinacii s dochodkom z II. piliera a dorovnanim pomernej sumy do
minimalneho déchodku celkovy dochodkovy prijem vyssi ako nesporite-
lia s rovnakymi prijmami. Uvedena situdcia by vSsak nemohla nastat, ak
by aj pre sporitelov - poberatel'ov starobného dochodku bola prijata
rovnaka pravna dprava ako pre poberatel'ov invalidného déchodku po
doviseni dochodkového veku - t,j. vSeobecne rovnaka suma miniméalne-
ho déchodku, pricom do jeho sumy sa zapocitava aj dochodok z II. piliera.
Takéto rieSenie by sme povazovali za najvhodnejsie (t.j. model 2).

Vypocet sumy pozostalostného déchodku po poberatel'ovi, ktorému
bol déchodok zvyseny na sumu minimdlneho déchodku

Uéelom institdtu minimalneho déchodku nie je zabezpecovat’ a zvy$ovat
prijem pozostalych. Nakol'’ko je suma pozostalostného déchodku priamo
odvodena od sumy zakladného déchodku (suma vdovského ddéchodku
a vdoveckého dochodku je 60 % zo sumy zakladného déchodku; suma
sirotského ddéchodku je 40 % zo sumy zakladného dochodku, z ktorého
bola vymerana), bolo nevyhnutné v zakone vyslovne ustanovit, Ze na ur-

32 0dpoved na tito otazku da zrejme az Ustavny std Slovenskej republiky. Skupina poslan-
cov zvaZuje podat’ podnet na Ustavny siid Slovenskej republiky. ONUFEROVA, M. Sporite-
lia v druhom pilieri budt mat’ niz$i minimalny déchodok. In: Dennik N [online]. 2015-05-
13 [cit. 2015-08-17]. Dostupné na: https://dennikn.sk/131220/sporitelia-v-druhom-
pilieri-budu-mat-nizsi-minimalny-dochodok/.
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Cenie sumy pozostalostného dochodku sa pouZije suma starobného/in-
validného déchodku bez jej zvySenia na sumu minimalneho déchodku.33

Urcenie pevnej sumy zvySenia pre kaZdorocné zvySovanie déchodkov
vzhl'adom na existenciu instititu minimdlneho déchodku

Pevna suma zvySenia starobnych a invalidnych dochodkov zavisi okrem
iného aj od priemernej mesac¢nej sumy starobného déchodku, priemernej
mesacnej sumy invalidného déchodku priznaného zdévodu poklesu
schopnosti vykonavat zarobkovu cinnost o viac ako 70 % a priemerne;j
mesacnej sumy invalidného doéchodku priznaného zdévodu poklesu
schopnosti vykondvat zarobkovu ¢innost najviac o 70 %.3* Na urcenie
priemernej mesacnej sumy uvedenych déchodkov sa zohl'adiiuje suma
starobného déchodku a suma invalidného déchodku bez jej zvySenia na
sumu minimdalneho déchodku.35 To znamen4, Ze pri kazdoro¢nom valori-
zovani dochodkov sa vychadza z redlnych stim starobnych a invalidnych
dochodkov. Ak by sa do priemeru sim déchodkov zahfnala aj suma do-
chodku zvysena na minimalny dochodok, vysledna pevna suma, o ktoru
by sa kazdoroc¢ne zvySovali starobné a invalidné déchodky, by bola vys-
Sia, o by nebolo Zelané.

Kazdorocné zvysovanie déchodkov a institiit minimdlneho déchodku

Nakol'ko sa vyplacané déchodky zvysuju kazdy rok k 1.januaru o pevnu
sumu, vyvstava logicky otazka, ¢i:

33Podla § 75 ods. 4 zakona o socialnom poisteni v zneni zdkona ¢. 140/2015 Z.z. G¢inného
od 1.jula 2015 sa na urcenie sumy vdovského dochodku zohl'adiiuje suma starobného
déchodku a suma invalidného dochodku bez jej zvySenia na sumu minimélneho déchod-
ku. Podl'a § 77 ods. 5 zdkona o socialnom poisteni v zneni zakona ¢. 140/2015 Z.z. Gcin-
ného od 1.jdla 2015 sa na urcenie sumy sirotského déchodku zohl'adiiuje suma staro-
bného déchodku a suma invalidného dochodku bez jej zvySenia na sumu minimalneho
dochodku. Zdkon ¢ 140/2015 Z.z., ktorym sa meni a dopliia zdkon & 461/2003 Z.z. o socidl-
nom poisteni v zneni neskorsich predpisov a ktorym sa menia a dopliiajii niektoré zdkony.

34 Pozri § 82 ods. 1 a ods. 2 zakona o socidlnom poisteni. Ddchodky sa zvySujui kazdorocne
o urcené percento z priemernej mesacnej sumy vyplacaného konkrétneho druhu déchod-
ku (napriklad starobné déchodky sa zvySuju kazdoro¢ne o urc¢ené percento z priemernej
mesacnej sumy starobného dochodku, vykazanej na zaklade tidajov Sociadlnej poistovne
k 30. junu kalendarneho roka, ktory predchadza kalenddrnemu roku zvySovania). Zdkon
¢. 461/2003 Z.z. o socidlnom poisteni v zneni neskorsich predpisov.

35Pozri § 82 ods. 1 pism. a) zdkona o socidlnom poisteni v zneni zadkona ¢. 140/2015 Z.z.
uginného od 1.jila 2015. Zdkon ¢ 140/2015 Z.z., ktorym sa menf a dopliia zdkon ¢& 461/
2003 Z.z. o socidlnom poisteni v zneni neskorsich predpisov a ktorym sa menia a dopliiajii
niektoré zdkony.
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a) Socidlna poistoviia zvysi o pevni sumu kaZdoro¢ného zvySenia vy-
placany déchodok, ktory bol po 1.jdli 2015 zvySeny na sumu mini-
malneho dochodku. To by znamenalo, Ze napriklad poistenec poberd
starobny déchodok v sume 200 EUR, po 1. jili 2015 je mu zvyseny na
sumu minimdIneho déchodku 269,50 EUR; od 1. janudra 2016 je valo-
rizovany o pevnu sumu, napriklad o 5 EUR, spolu 269,50 EUR + 5 EUR =
274,50 EUR. Uvedend moZnost vSak nie je spravna, aj ked’ doslovnym
vykladom § 82 ods. 2 zdkona o socidlnom poisteni3¢ by sme mohli
uvaZzovat aj o takomto postupe;

b) Socialna poistovna zvysi o pevni sumu realny déchodok (bez zo-
hl'adnenia zvysSenia na minimalny déchodok), a nasledne valorizova-
ny déchodok porovna so sumou minimalneho déchodku. Ak je valo-
rizovany realny déchodok nizsi ako minimalny déchodok, potom So-
cidlna poistovia vypocita opatovne sumu, o ktord sa déchodok zvysi
az na sumu minimalneho dochodku. Redlne tak nemusi nastat zmena
v sume vyplacaného déchodku.

Priklad:

Poistenec poberd starobny dochodok v sume 200 EUR, po 1. juli 2015 je
mu zvy$eny na sumu minimdlneho déchodku 269,50 EUR; od 1.janudra
2016 je valorizovany o pevni sumu, napriklad o 5 EUR, spolu 200 EUR +
5 EUR na sumu 205 EUR. Nakolko je tdto suma niZsia ako minimdlny dé-
chodok, je dany déchodok opdtovne dorovnany na minimdlny déchodok
vsume 269,50 EUR. Sprdvnost takéhoto postupu potvrdzuje aj text z dévo-
dovej spravy k zdkonu, ktorym sa zaviedol minimdlIny déchodok.37

36V § 82 ods. 1 a ods. 2 zdkona o socidlnom poisteni je pouzité spojenie starobny déchodok
vypldcany k 1. janudru prislu§ného kalenddrneho roka sa zvysuje, teda aktudlne vypldcany
starobny ddchodok sa zvysuje. Zdkon ¢. 461/2003 Z.z. o socidlnom poisteni v zneni neskor-
sich predpisov.

377 dovodovej spravy k zdkonu ¢. 140/2015 Z.z. k¢l.1 kbodom 11 a 12: ,ZvySenie staro-
bného déchodku alebo invalidného déchodku po doviseni déchodkového veku na mini-
malny déchodok patri poberatel'ovi tejto déchodkovej davky len pocas obdobia, pokym
poistencov thrnny déchodkovy prijem nepresiahol ustanovent hranicu. Narok na mini-
malny dochodok prichadza do uvahy, ak starobny, respektive invalidny déchodok vo vy-
meranej, zakonnej sume, do ktorej nepochybne patri aj valorizacia, je nizsi ako minimalny
déchodok. Preto je potrebné pri posudzovani naroku na zvySenie (valorizaciu) starobné-
ho ddchodku, respektive invalidného déchodku po doviseni déchodkového veku vycha-
dzat' zo sumy tejto dochodkovej davky pred jej zvySenim na minimalny déchodok. Z tohto
dévodu sa zvySenie na minimdalny déchodok nevalorizuje. Pred valorizaciou minimalneho
déchodku sa zvySenie podla § 82b z tohto déchodku odpocita. Po vykonani valorizacie sa
znovu posudi narok na minimalny déchodok. Zvysenie déchodku (valorizacia) sa pripoci-
ta k sume starobného déchodku alebo invalidného déchodku, ktorych suma bola ur¢ena
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MoZe nastat’ aj situdcia, Ze redlny thrn déchodkov presiahne z dévo-
du valorizacie déchodkov ustanoventi sumu minimalneho déchodku. Od-
vtedy sa prestane realizovat dorovnavanie dochodku na minimalny dé-
chodok.

Priklad:

Poistenec poberd starobny déchodok v sume 266 EUR, po 1. juli 2015 je
mu zvySeny na sumu minimdlneho déchodku 269,50 EUR; od 1.janudra
2016 je valorizovany o pevnil sumu, napriklad o 5 EUR, spolu 266 EUR +
5 EUR na sumu 271 EUR. Nakolko je tdto suma vyssia ako suma minimdl-
neho déchodku, zvySenie na minimdlny déchodok sa poberatelovi déchod-
kovej ddvky vypldcat d’alej nebude.

Vzhl'adom na uvedenu interpreta¢nu nejasnost by bolo potrebné do-
slednejSie upravit v § 82 zdkona o socidlnom poisteni kazdoro¢nu valori-
zaciu starobnych a invalidnych déchodkov, ktoré boli predtym zvySované
na sumu minimalneho déchodku.

Stibeh minimdlneho déchodku s inymi déchodkami

Pri sibehu viacerych déchodkov je potrebné vychadzat zo sumy reélne-
ho déchodku, bez zohl'adnenia sumy zvySenia na minimalny déchodok.
V pripade suibehu zakladného déchodku a pozostalostného dochodku sa
vyplaca dalej vyssi dochodok v plnej sume a niz$i{ déchodok sa vyplaca
v sume jednej polovice. Pri posudzovani podmienok pre zvySovanie d6-
chodku na minimdalny déchodok je nutné zistit, ¢i thrn vSetkych realne
vyplacanych doéchodkov nepresahuje zakonnd sumu minimalneho dé-
chodku. U poberatel'a viacerych déchodkov podl'a zakona o socidlnom
poisteni je preto potrebné najprv vykonat stibeh déchodkov. Po vykonani
subehu sa porovnava uhrn realne vyplacanych dochodkov s vyskou mi-
nimalneho déchodku poistenca, zavislou od dizky kvalifikovaného obdo-
bia déchodkového poistenia:

1. Vpripade, ak je suma minimalneho déchodku vyssia ako tthrn redlne
vyplacanych déchodkov, starobny dochodok sa zvysi tak, aby sa tthrn
vyplacanych déchodkov rovnal sume minimalneho déchodku.

na zaklade obdobia déchodkového poistenia a vymeriavacich zakladov a stava sa ich su-
Castou. Z uvedeného dévodu sa musia v prvom rade tieto dochodky valorizovat, a az po-
tom posudzovat, ¢i su splnené podmienky na ich zvysenie podla § 82b (minimalny do-
chodok).“ Dévodovd sprdva k zdkonu ¢& 140/2015 Z.z, ktorym sa meni a dopliia zdkon
¢ 461/2003 Z.z. o socidlnom poisteni v zneni neskorsich predpisov a ktorym sa menia a do-
pliiajii niektoré zdkony.
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Priklad:

Poistenec s kvalifikovanym ODP = 40 rokov poberd starobny déchodok
v sume 150 EUR a vdovsky déchodok v sume 100 EUR.

Stibeh: 150 EUR > 100 EUR, z toho vyplyva, Ze starobny déchodok sa
bude vypldcat’ po stibehu v sume 150 EUR a vdovsky déchodok v sume 50
EUR.

Minimdlny déchodok pre poistenca s kvalifikovanym ODP 40 rokov =
311,10 EUR.

Celkovy tihrn vypldcanych déchodkov 150 EUR + 50 EUR = 200 EUR je
niZsi ako minimdlny déchodok v sume 311,10 EUR, preto sa déchodok pois-
tenca zvysi aZ na tiito sumu.

Takyto postup je logicky, nakol'’ko pri vyplate viacerych déchodkov je
az po vykonani sibehu déchodkov jasné, aky je celkovy thrn vyplaca-
nych dochodkov. Tento thrn moZeme nasledne porovnat so sumou mi-
nimalneho dochodku.

2. Vpripade, ak bol starobny déchodok alebo invalidny déchodok zvy-
Seny na sumu minimalneho déchodku a neskér bol tomuto poisten-
covi priznany pozostalostny déchodok, opatovne je potrebné pri su-
behu vychadzat z realnych sim déchodkov.

Priklad:

Poistenkyria s kvalifikovanym ODP = 40 rokov poberd starobny décho-
dok vypldcany v sume 140 EUR, zvySeny po 1. juli 2015 na sumu minimdl-
neho déchodku 311,10 EUR. Ndsledne md priznany vdovsky ddéchodok
v sume 300 EUR.

Stibeh: 300 EUR > 140 EUR, z toho vyplyva, Ze vdovsky déchodok sa bu-
de vypldcat’ po stibehu v sume 300 EUR a starobny déchodok sa bude vy-
pldcat’ v sume jednej polovice, tj. 70 EUR. Celkovy tihrn starobného do-
chodku a vdovského déchodku je 370 EUR, ¢o je suma vysSia ako minimdlny

ddchodok, preto uz nie je potrebné déchodok upravovat’ na minimdlny dé-
chodok.38

38 Poznamka: Ak by sme napriklad v tomto priklade vykonali stibeh starobného dochodku
v sume zvySenej na minimalny déchodok, v skuto¢nosti by sa kratil na polovicu vyssi
vdovsky dochodok, ¢o by pre uvedenu poistenkynu nebolo vyhodné (311,10 EUR > 300
EUR). Potom by thrn starobného déchodku v sume 140 EUR a polovi¢ného vdovského

ktory by po zvySeni na minimalny déchodok bol len v sume 311,10 EUR.
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Minimalny déchodok a pomoc v hmotnej nudzi

Systém socidlneho zabezpecenia je okrem poistného systému tvoreny aj
systémom S$tatnej socidlnej podpory a systémom Statnej socialnej pomo-
ci. Jednym zo zakladnych pilierov socidlnej pomoci je poskytovanie po-
moci v hmotnej ntidzi osobam, ktorych prijem, respektive spolo¢ny pri-
jem vSetkych ¢lenov domacnosti nedosahuje sumu Zivotného minima, av-
Sak len za predpokladu, Ze si ¢lenovia domacnosti nevedia alebo nemézu
pracou, vykonom vlastnickeho prava alebo iného prava k majetku alebo
uplatnenim narokov zabezpecit prijem alebo zvysit prijem. Pomoc
v hmotnej niidzi sa realizuje najma prostrednictvom poskytovania davky
v hmotnej nidzi a prispevkov k davke v hmotnej nudzi.

Poberatel'ovi starobného déchodku, respektive poberatel'ovi invalid-
ného dochodku po doviseni déchodkového veku moéze vzniknut predo-
vSetkym narok na davku v hmotnej nidzi, ndrok na ochranny prispevok
anarok na prispevok na byvanie. V pripade, ak ide o domacnost jednot-
livca, potom je vyska davky v hmotnej nidzi v sume 61,60 EUR mesacne,
ochranny prispevok je vsume 63,07 EUR mesacne a prispevok na byva-
nie je v sume 55,80 EUR mesacne,3° spolu ide o davky a prispevky v sume
180,47 EUR.

Suma pomoci v hmotnej nidzi sa uré¢i ako rozdiel medzi thrnom
tychto sim a thrnom stim prijmov domacnosti. Za prijem je povazovany,
samozrejme, aj doéchodok, avsak nezapocitava sa na ucely pomoci
v hmotnej nidzi v plnej sume, ale je zniZeny o 25 %. V pripade, ak poiste-
nec ziskal obdobie déchodkového poistenia viac ako 25 rokov, potom sa
uvedend suma zvySuje o 1 % priznaného starobného déchodku za kazdy
d'alsi rok dochodkového poistenia ziskaného po 25. roku dochodkového
poistenia.

Priklad:

Poistenec ziskal obdobie déchodkového poistenia 30 rokov, byva vo
vlastnom alebo prenajatom byte, poberal pred 1. jiillom 2015 starobny doé-
chodok v sume 200 EUR a poZiadal o pomoc v hmotnej nudzi.

Riesenie:

1. suma ddvok pomoci v hmotnej niidzi vo vyske = 180,47 EUR;

39 Pozri § 10 ods. 2 pism. a), § 11 ods. 2 pism. a) a 14 ods. 2 pism. a). Zdkon ¢. 417/2013 Z.z.
0 pomoci vhmotnej nidzi a ozmene adoplneni niektorych zdkonov v zneni neskorsich
predpisov.
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2. suma starobného déchodku = 200 EUR;

3. zniZenie zapocitatelnej sumy déchodku za 30 rokov ODP = 200 EUR -
(25+5) % z 200 EUR = 140 EUR;

4. pomoc v hmotnej niidzi = 180,47 EUR - 140 EUR = 40,47 EUR.

Uvedeny poistenec mal ndrok okrem daného déchodku aj na pomoc
v hmotnej ntidzi v sume 40,47 EUR. Celkovo dosiahol jeho prijem spolu s vy-
pldcanym starobnym déchodkom sumu 240,47 EUR.

Z uvedeného vyplyva, Ze poberatel starobného dochodku alebo inva-
lidného dochodku ako jeho jediného prijmu, ktory Zil sam vo vlastnom
alebo prenajatom byte, respektive s pravom dozivotného uzivania, mal
pred 1.julom 2015 narok na pomoc v hmotnej nidzi v zasade vtedy, ak
suma jeho zapocitatelnych prijmov nepresiahla sumu 180,47 EUR. V pri-
pade, ak poberatel starobného déchodku ako jeho jediného prijmu ziskal
30 rokov obdobia dochodkového poistenia, mal narok na pomoc v hmot-
nej nudzi, ak 70 % jeho starobného dbéchodku nepresahovalo sumu
180,47 EUR (t.j. v pripade, ak jeho starobny déchodok nepresahoval su-
mu 257,80 EUR). Poberatel' invalidného dochodku ako jeho jediného
prijmu mal narok na pomoc v hmotnej nddzi, ak 75 % jeho invalidného
dochodku nepresahovalo sumu 180,47 EUR (t,j. v pripade, ak jeho inva-
lidny dochodok nepresahoval sumu 240,60 EUR).

Poberatelia starobného déchodku/invalidného déchodku v déchod-
kovom veku, ktori ziskali 30 rokov kvalifikovaného obdobia déchodko-
vého poistenia, nebudu po 1.juli 2015 odkazani na pomoc v hmotnej nu-
dzi. Suma zvySenia déchodku, o ktord sa dorovnava dochodok na sumu
minimalneho dochodku, sa zapocéitava v plnom rozsahu do prijmov osoby
na ucely pomoci v hmotnej nidzi.*® VzhI'adom na vysku minimalneho do6-
chodku vo vztahu k sticasnej sume pomoci v hmotnej ntidzi je objektivne
nemozné, aby osobe, ktorej bol zvySeny dochodok na minimalny décho-
dok, vznikol narok na davku v hmotnej nidzi alebo na prispevky k davke
v hmotnej nudzi. Preto pri hodnoteni ekonomickych dopadov novoprija-
tej Upravy minimalneho déchodku je okrem vydavkov na dorovnavanie
dochodkov nutné zohl'adnit' aj dsporu spocivajicu v zastaveni poskyto-
vania pomoci v hmotnej ntidzi poberatelom starobnych déchodkov/in-
validnych doéchodkov po doviSeni dochodkového veku, ktori ziskali 30
rokov kvalifikovaného obdobia déchodkového poistenia.

40 Pozri &l VIL. Zdkon ¢ 140/2015 Z.z., ktorym sa meni a dopliia zdkon ¢ 461/2003 Z.z. o so-
cidlnom poisteni v znenf neskorsich predpisov a ktorym sa menia a dopliajii niektoré zdko-
ny.
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Argumenty za a proti zavedeniu institiitu minimalneho déchodku

Financ¢nd ndrocnost institiitu minimdlneho déchodku

Argumentom proti zavedeniu inStititu minimalneho déchodku je iste je-
ho finan¢na narocnost. Nakolko zvysenie sumy dochodku na sumu mi-
nimalneho déchodku nesuvisi s vySkou odvedenych prispevkov na poist-
nom na starobné dochodkové poistenie - nie je protiplnenim za pred-
chadzajuce platenie prispevkov, vydavky na takto zvySené déchodky ne-
mozu byt hradené z prostriedkov vzakladnom fonde starobného do-
chodkového poistenia. Na tihradu uvedenych nakladov poskytuje financ-
né prostriedky $tat na osobitny ucet Socialnej poistovne.*! V roku 2016
pojde o sumu priblizne 32 miliénov EUR, urcent pre cca 72 000 poisten-
cov.#Z Pocet dotknutych oséb poberajicich pomoc v hmotnej nddzi, ktoré
uvedend zmena pozitivne ovplyvni, sa predpoklada v roku 2015 v pocte
3200 osdb. Uspora na davkach pomoci v hmotnej ntidzi v roku 2016 sa
odhaduje na 823 615 EUR.

Zakladny fond starobného déchodkového poistenia je uz niekolko
rokov v strate; napriklad v roku 2013 bol zaznamenany bilanény rozdiel
medzi prijmami a vydavkami fondu v sume 1 292 889 000 EUR. Uvedeny
deficit bol v danom roku kryty prostriedkami z rezervného fondu solida-
rity a prebytkami v ostatnych zakladnych fondoch socidlneho poistenia.
Aj v pripade, ak by sme deficit zniZzili o postipené prispevky na starobné
dochodkové sporenie (vroku 2013 v celkovej sume 413 627 000 EUR),
deficit zadkladného fondu starobného dochodkového poistenia v roku
2013 dosiahol viac ako 879 miliénov EUR.#43 Pri takychto suméach pred-
stavuje planovanych 32 miliénov EUR, vyclenenych na dorovnanie dé-
chodkov na sumu minimalneho déchodku, nie az taka vel’kd sumu.

41 Pozri § 168a ods. 1 zakona o socidlnom poisteni v zneni zakona ¢. 140/2015 Z.z. G¢inného
od 1.jula 2015. Zdkon ¢ 140/2015 Z.z, ktorym sa meni a dopliia zdkon ¢ 461/2003 Z.z.
o socidlnom poisteni v zneni neskorsich predpisov a ktorym sa menia a dopliiajii niektoré
zdkony.

42 Pozri DoloZka vplyvov na rozpocet verejnej sprdvy, na zamestnanost vo verejnej sprdve
a financovanie ndvrhu k zdkonu ¢& 140/2015 Z.z., ktorym sa meni a dopliia zdkon ¢& 461/
2003 Z.z. o socidlnom poisteni v zneni neskorsich predpisov a ktorym sa menia a dopliiajii
niektoré zdkony.

43 Pozri Sprava o hospodareni Socialnej poistovne v roku 2013. In: Socidlna poistovria [onli-
ne]. 2014. 18s. [cit. 2015-08-17]. Dostupné na: http://www.socpoist.sk/ext_dok-01_14_
02_sprava-o-hosp-sp-v-roku-2013---dr-sp/57159c.
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Zld socidlna situdcia osoby sa md riesit’ v systéme socidlnej pomoci

Dal$im argumentom proti zavedeniu instititu minimalneho déchodku by
mohlo byt, Ze z1a socidlna situacia ma byt rieSena v inom podsystéme so-
cidlneho zabezpecenia, a to v systéme socidlnej pomoci a vyhradne pro-
strednictvom pomoci v hmotnej nidzi. Pred 1. jilom 2015 mal poberatel
starobného déchodku alebo invalidného déchodku po doviseni déchod-
kového veku v pripade prijmov pod hranicou Zivotného minima narok na
davku v hmotnej nddzi, na ochranny prispevok, a pokial' ma uzivacie pra-
vo k nehnutel'nosti (vlastnictvo, ndjom, pravo dozivotného uzivania), po-
tom mal narok aj na prispevok na byvanie, a to vSetko v sume 180,47
EUR. V pripade, ak poberal dochodok, ¢ast sumy déchodku sa mu zapoci-
tavala do tejto sumy, av§ak maximalne do vysSky 75 % sumy ddchodku
(mohla sa zapocitavat aj len do vySky 60 % sumy dochodku, a to v pripa-
de, ak ziskal 40 rokov obdobia déchodkového poistenia). Viac sme sa
o uvedenej skuto¢nosti zmienili v predchadzajtcej stati.

AKk by sa doterajSia vySka pomoci v hmotnej ntidzi pre dant skupinu
0s0b zdala nizka, bolo by mozné zvysit sumu napriklad ochranného pri-
spevku pre tuto skupinu o0sob, respektive znizit mieru zapocitania do-
chodkov ako prijmov v sume celkovej pomoci v hmotnej nidzi.

Takisto je potrebné poukazat’ na skuto¢nost, Ze prislusny Urad pra-
ce, socialnych veci a rodiny posudzuje pri poskytovani pomoci v hmotne;j
nudzi aj to, Ci si Ziadatel nemoze zvysit svoju deklarovanu Zivotnu uro-
vell svojim majetkom alebo uplatnenim narokov. Nepriazniva socidlna
situacia takychto os6b sa skima a pravidelne kontroluje. Narok na mini-
malny déchodok budd mat aj ti, ktor{ si vd'aka svojmu majetku ziju ,nad
pomery beznych I'udi“, avs§ak z urcitych dévodov maji nizky déchodok.
Pomoc v hmotnej nudzi sa neposkytuje tym, ktorych socialna situacia je
zabezpecena inymi prijmami, napriklad z prenajimania nehnutelnosti,
vysokym prijmom manZela v spolo¢nej domacnosti, inym prijmom doé-
chodcu z pracovnej ¢innosti. MoZe dochadzat' tieZ k paradoxom, ked' na-
rok na minimalny déchodok budd mat’ aj osoby, ktoré sice maji vymera-
ny nizky dochodok, ale st v dobrej financ¢nej situacii a materialne zabez-
pecené.

Na druhej strane sa Ziada poukazat na skutoc¢nost, Ze zavedenim in-
Stititu minimalneho déchodku dochadza k zniZeniu byrokracie, t.j. na-
kladov spojenych so zistovanim skuto¢nosti oh'adom naroku na pomoc
v hmotnej nidzi a ndkladov spojenych s poskytovanim pomoci v hmotnej
nudzi. Podobne bude dotknuta skupina déchodcov odbremenena od po-
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davania opakovanych Ziadosti o pomoc v hmotnej nidzi (minimalny do-
chodok bude Socialna poistoviia vyplacat ex offo).

Podporovatelia minimalneho dochodku dalej ¢asto poukazuju na
skutocnost, Ze déchodcovia s nizkymi déchodkami, ktori maji narok na
socialne davky, nemaju prehl'ad, na ktoré davky maji narok ¢i ktora insti-
tucia davky vyplaca. Mnohi z nich z uvedenych dévodov neZiadaju o vset-
ky davky, na ktoré maju narok, aj ked’ Zijui na hranici chudoby.

Je minimdlny déchodok spravodlivy?

Minimalny déchodok je nepochybne instititom, ktory znamena posilne-
nie solidarity v naSom déchodkovom systéme. Za vel'mi pozitivne pova-
Zujeme to, Ze narok na dorovnanie nizkeho déchodku vznikne len pois-
tencom, ktori ziskali obdobie 30 rokov kvalifikovaného obdobia dochod-
kového poistenia a Ze jeho vyska bude rozdielna priamo imerne zvysuju-
cemu sa poctu ziskanych rokov ucasti na dochodkovom poisteni. Na mi-
nimalny déchodok budi mat teda narok len ti, ktori ,pracovali“ dosta-
tocne dlhé obdobie a narok na dorovnanie dochodku na sumu minimal-
neho déchodku nevznikne tym, ktorf ,,nepracovali” vel'ku ¢ast' svojho Zi-
vota. Podporovatelia minimalneho dochodku by mohli tvrdit' priblizne
nasledovné: je socidlne spravodlivé, aby osoby, ktoré vacsiu cast svojho
Zivota pracovali, avsak dosahovali len vel'mi nizke prijmy, mali Statom
garantovanu aspoi urciti minimalnu vysku dochodku.

Na druhej strane, institit minimalneho dochodku stiera rozdiel me-
dzi dochodkami, napriek rozdielnym prispevkom poistencov na déchod-
kové poistenie - teda napriek skutocnosti, Ze niektori poistenci pocas
svojho zivota zaplatili do systému ddéchodkového poistenia ovel'a viac
penazi ako poistenci, ktorych sa bude tykat zvysenie na minimalny do-
chodok. Princip zasluhovosti, ktory moZeme pozorovat na proporénom
pomere medzi vySkou odvedenych prispevkov na poistnom na starobné
dochodkové poistenie a vySkou starobného déchodkuy, je realizovany vy-
poctovym parametrom priemerného osobného mzdového bodu. Pri pri-
jati sicasného zakona o socidlnom poisteni bol vypocet starobného do6-
chodku nastaveny tak, aby poistenec, ktory pracoval 40 rokov a zarobky
mal na Urovni priemernej mzdy, dosiahol starobny déchodok vo vyske
50 % aktualnej hrubej priemernej mzdy, teda déchodok na urovni pri-
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blizne 65 % svojho ¢&istého prijmu.4* Cistd zasluhovost v systéme do-
chodkového poistenia vSak uZz davnejSie neexistuje; zasluhovost bola
oslabenad prostrednictvom institdtov redukcie a maximalnej hodnoty
priemerného osobného mzdového bodu, a taktiez v dosledku zapocitava-
nia osobného mzdového bodu maximalne v hodnote 3 (napriek tomu, Ze
poistné na déchodkové poistenie sa moze platit az do vysky 5-nasobku
priemernej mzdy). Nova pravna uprava minimalneho déchodku zasluho-
vost v déchodkovom systéme eSte viac oslabi.

Odporcovia minimalneho déchodku by mohli tvrdit' priblizne nasle-
dovné: ak mal niekto po cely Zivot nizke zarobky a tomu zodpovedajicu
Zivotnu uroven, nizkym doéchodkom nedochddza k rapidnemu poklesu
jeho doterajsej Zivotnej irovne (predsa len su vacSinou naklady na Zivot
pracujuceho vysSie ako naklady doéchodcu a mzda za pracu by mala byt
vysSia ako ddéchodok). Zavedenim instititu minimalneho d6chodku sa
garantuje vSetkym dbéchodcom, ktori ziskali 43 rokov kvalifikovaného
obdobia déchodkového poistenia, v sicasnosti dochodok na tdrovni Cistej
minimalnej mzdy v hospodarstve Slovenskej republiky.*> Aj najnizsia
vymera minimalneho dochodku pri ziskanych 30 kvalifikovanych rokoch
v sume 269,50 EUR predstavuje aZ 82 % Cistej minimalnej mzdy. Odpor-
covia minimalneho d6échodku by mohli poukazat na skuto¢nost, Ze ga-
rantovat dochodok aspoinl na trovni ¢istej minimalnej mzdy je nespra-
vodlivé voci I'ud’'om, ktori v siCasnosti poberaju taky isty prijem a pritom
pracuju (a casto nemaju zabezpecené stale byvanie, alebo maji malé de-
ti).

Na minimdlny déchodok majii ndrok aj osoby Zijiice v zahranic¢i

Za problematické mbézeme povazovat aj to, Ze zvySenie déchodku na mi-
nimalny déchodok bude patrit’ aj osobam, ktoré vacsinu svojich poist-
nych dob ziskali podla predpisov inych $tatov, no podla slovenskych
pravnych predpisov ziskali urcitd poistnti dobu. Takymto osobam vznikol
narok na ciastkovy dochodok zo systému déchodkového poistenia v Slo-
venskej republike. Ak thrn slovenského déchodku a déchodku vyplaca-

4 Poistenec s hrubou mzdou 1 000 EUR po zrazeni preddavku na dan a poistného na so-
cidlne a verejné zdravotné poistenie ma ,v ¢istom“ mzdu 761,68 EUR. Dochodok 500 EUR
je 65 % tejto Cistej mzdy.

450d 1.janudra 2015 je minimalna mzda 380 EUR; po zrazeni preddavkov na dan (takmer
ziadnych, nakol'’ko sa uplatiiuje institit nezdanitelného minima) a poistného na socidlne
averejné zdravotné poistenie ma poistenec ,v ¢istom“ mzdu cca 327 EUR a minimalny
dochodok poistenca s ODP 43 rokov je 328,90 EUR.
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ného z cudziny bude nizsi ako minimalny déchodok, dhrnny dochodok sa
zvys$i na sumu minimalneho dochodku. Ak totiZ poberatel’ déchodku Ziju-
ci v zahrani¢i splni zdkonom stanovené podmienky, ma narok na mini-
malny déchodok rovnako, ako poberatel’ dochodku Zijici na tizemi Slo-
venskej republiky. Podmienkou je, Ze takémuto poberatel'ovi Socialna po-
istovna vyplaca starobny déchodok alebo invalidny déchodok po dovi-
Senf déchodkového veku.#6 Takto bude nas stat doplacat k déchodku zo
systému Slovenskej republiky aj poberatel'om dochodku Zijicim v zahra-
nici, ktorych nepriaznivou socidlnou situdciou by sa mal primarne zaobe-
rat’ Stat, v ktorom Zziju.4?

Zaver

InStitat minimalneho déchodku nie je v systéme déchodkového zabezpe-
Cenia dplne nova vec, v minulosti sme v zakone o socidlnom zabezpeceni
poznali minimalnu vymeru dochodku, ako aj institit socidlneho déchod-
ku. Institit minimalneho déchodku je vSak Uplne novym v ramci systému
socialneho poistenia. Nejedna sa o samostatni dochodkova davku v do-
chodkovom poisteni, ale o davkové plnenie, ktorym sa zvySuje suma niz-
keho starobného doéchodku alebo invalidného déchodku vyplacaného d’a-
lej aj po dovrSeni déchodkového veku. Z toho vyplyva tieZ skutocnost, Ze
Socialna poistoviia ho bude priznavat avyplacat ex offo, bez nutnosti
osobitnej ziadosti zo strany poberatela déchodku. Pre dorovnanie do-
chodku na sumu minimalneho déchodku bude vSak nutné zo strany pois-
tenca splnit hmotnopravne podmienky, predovSetkym podmienku ma-
ximdlnej vysky celkového thrnu dochodkov a podmienku kvalifikované-
ho obdobia dochodkového poistenia. Samotna vySka minimalneho do-
chodku bude zavisiet, a zaroven bude priamo imerne rast v zavislosti od
dizky ziskaného kvalifikovaného obdobia ddchodkového poistenia
a v zavislosti od sumy Zivotného minima.

Nakol'ko vydavky na zvySovanie dochodkov budud financované zo
Statneho rozpoctu, na rozdiel od redlnej sumy déchodku, ktora je vypla-

46 Tento nazor potvrdzuje Socidlna poistoviia. Pozri Minimalny ddchodok. In: Socidlna pois-
tovria [online]. 2015 [cit. 2015-08-17]. Dostupné na: http://www.socpoist.sk/minimalny-
dochodok/60217s?set_subframe=.

47 Skutocnost, Ze ,slovensky déchodok” poberaju ako ¢iastkovy doéchodok osoby, ktoré na
Slovensku neziju, je v poriadku, pretoze urcitu cast svojej pracovnej kariéry prispievali
do nasho déchodkového systému. Ich &iastkovy slovensky déchodok zodpoveda dizke ich
ziskanej poistnej doby a vyske ich prispevkov. Problém je v tom, Ze davkové plnenie, kto-
ré ma charakter davky socialnej pomoci, sa vyplaca aj osobam, ktoré v Slovenskej repub-
like nemaju trvaly alebo prechodny pobyt.
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cana zo zakladného fondu starobného poistenia spravovaného Socialnou
poistoviiou, je dbleZité porovnavat vypocet redlnej sumy starobného
ainvalidného déchodku podla zdkona o socidlnom poisteni vo vztahu
k urceniu sumy minimalneho déchodku (napriklad urcenie hranicnej
hodnoty POMB, pri ktorej poistencovi nevznikne narok na doplatok, t.j.
suma redlneho déchodku sa rovna presne sume minimalneho déchodku).

V suvislosti so zavedenim instititu minimalneho déchodku bolo po-
trebné skimat aj d'alSie stvisiace otazky, napriklad vypocet sumy pozos-
talostného dochodku po poberatel'ovi, ktorému bol déchodok zvyseny na
sumu minimalneho déchodku, urcenie pevnej sumy zvysenia pre kazdo-
ro¢nu valorizaciu dochodkov vzhl'adom na existenciu instititu minimal-
neho dochodku, kazdoro¢né zvySovanie déchodkov a inStitit minimalne-
ho dbéchodku, sibeh minimalneho dochodku s inymi déchodkami, mini-
malny déchodok vo vztahu k pomoci v hmotnej nidzi.

Okrem nesporného socidlneho prinosu minimalneho déchodku spo-
¢ivajuceho vo zvyseni Zivotnej tirovne v sticasnosti asi 75 000 déchodcov,
je potrebné vnimat aj namietky proti zavedeniu uvedeného institutu,
medzi ktoré patria najma finan¢na naroc¢nost instititu minimalneho do-
chodku, nesystémovost rieSenia zlej socidlnej situacie osoby (zla socidlna
situacia by sa mala rieSit v systéme socialnej pomoci), spravodlivost toh-
to inStititu vo vztahu k zasluhovosti ¢i dorovnavanie déchodku na mi-
nimalnu sumu aj osobam zijucim v zahranici.

Bez ohl'adu na to, ¢i je prijata podoba pravnej upravy minimalneho
dochodku, poskytujica sporitelom nizZ$iu socidlnu ochranu, vsulade
s Ustavnym principom rovnosti v socidlnych pravach, domnievame sa, Ze
neplni désledne voci vSetkym poberatel'om starobného dochodku (t..
poberatel'om starobného déchodku, ktori st sporitel'mi) svoj deklarova-
ny ciel’ - zabezpecit osobam, ktoré pracovali prevaznu cast svojho Zivota,
aspon minimalnu mieru socialneho zabezpecenia zodpovedajicu vopred
ur¢enému nasobku sumy Zivotného minima.
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Applying the Skip Navigation Links
in the Context of the Websites’ Accessibility
of Central Public Administration Bodies
in the Nitra Region?

Jana Koprlova

Abstract: The study focuses in its main aim on seeking yet undetected or
undefined deficits in relation to applying the skip navigation mechanism on
the websites of the central public administration bodies in the Nitra Region
in the context of improving the websites accessibility and it consists of two
separate parts. The first part presents a basic introduction to the questions
of skip navigation links, with the key attention paid to the following three
main areas: applying of skip navigation links, visual hiding of skip naviga-
tion links, and web browsers’ bug related to skip navigation links. The sec-
ond part of the study concentrates on the basis of analysis of applying the
skip navigation links on the websites of the central public administration
bodies in the Nitra Region on the processes focused on detection of poten-
tial deficits and gaps in the websites’ accessibility or related possible non-
compliance with the legislation in force.

Key Words: Websites; Websites’ Accessibility; Skip Navigation Links; Public
Administration; Central Public Administration Bodies; Compliance with
Legislation in Force; the Nitra Region; Analysis.

Introduction

The on-line form of presentation and communication of the public ad-
ministration authorities via Internet belongs not only to the most effec-
tive forms of communications - in relation to the territorial impact of the
communicated information, but also to the most problematic - in the
context of technical realization due to a number of specific standards re-
quired by handicapped web users with various forms of disabilities. In
the following study the author focuses on the questions of applying the
skip navigation links as key elements by building the websites.

1 This study was created within the institutional project of the Faculty of Law of Trnava
University in Trnava No. 10/2013 “Websites’ Accessibility in Public Administration”, in
the Slovak original “Pristupnost webovych stranok vo verejnej sprave”.
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While sighted web users use their eyes as a built-in skip navigation
mechanism which enables them to bypass several links with only one
click or to move directly to the link they want to reach with the mouse,
for users with some forms of visual or motor disabilities means bypass-
ing the navigation links or direct browsing the website a very serious
technical problem. Importance and wide-social interest in solving this
problem is reflected also in the adopted related legislation which is in the
Slovak Republic represented by the latest Ministerial Decree of the Minis-
try of Finance of the Slovak Republic No.55/2014 Coll. of Standards for
Information Systems of Public Administration issued on March 4t, 2014,
and effective from March 15th, 2014.2

The aim of the study is to analyze applying the skip navigation links
on the websites of the central public administration bodies in the Nitra
Region. In the context of the research questions we define the main hy-
pothesis as follows: Homepages of the central public administration bodies
in the Nitra Region apply technically correctly the skip navigation links
mechanism.

Skip navigation links

The following part of the study familiarizes the readers with the main
questions of applying of skip navigation links, visual hiding of skip navi-
gation links, and web browsers’ bug related to skip navigation links.

Applying of skip navigation links

The idea of applying the skip navigation links is simple: they serve to
provide a link at the top of the webpage which jumps the user down to an
anchor or target at the beginning of the main content. For the most part it
seems to be easy, though there is more than one way to accomplish the
goal. From the technical view the process of creating the skip navigation
link could be explained through a HTML code as it is shown in the follow-
ing example:3

2 See Vynos Ministerstva financii Slovenskej republiky ¢. 55/2014 Z.z. o Standardoch pre in-
formacné systémy verejnej sprdvy zo 4. marca 2014 [Ministerial Decree of the Ministry of
Finance of the Slovak Republic No. 55/2014 Coll. of Standards for Information Systems of
Public Administration issued on March 4t, 2014].

3 “Skip Navigation” Links. In: WebAIM: Web Accessibility in Mind [online]. 2013-10-25
[cit. 2015-09-01]. Available at: http://webaim.org/techniques/skipnav/; and KOPRLOVA,
J. Applying the Skip Navigation Links in the Context of the Websites’ Accessibility of Cen-
tral State Administration Bodies in the Slovak Republic. Societas et iurisprudentia [online].
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+ HTML code:

<body>

<a href="#main-content">Skip to Main Content</a>

<main id="main-content">
<h1>Heading</h1>
<p>This is the first paragraph.</p>.

Visual hiding of skip navigation links

By building the website the most required form of applying the skip nav-
igation mechanism is to make it invisible. For hiding the skip links there
are several techniques to be applied. Two parallel conditions should be
necessarily taken into account in this process: the first one means the re-
quirement of visual hiding of the skip links content, and the second one
represents the requirement of accessibility of the skip links content for
screen readers. Nowadays, the best known and most often used CSS code
“visibility: hidden;/display: none;” satisfies the only first one from the two
above-mentioned conditions and so it cannot be recommended in rela-
tion to its non-visibility and inaccessibility for screen readers. An effec-
tive solution of this problem, satisfying the both conditions, offer the fol-
lowing HTML and CSS codes:*

+ HTML code:

<div class="hidden">This text is hidden.</div>;
% CSScode:

.hidden {

position: absolute;
left: -10000px;
top: auto;

width: 1px;
height: 1px;

2014, roc. 2, ¢. 2, pp. 134-135 [cit. 2015-09-01]. ISSN 1339-5467. Available at: http://sei.
iuridica.truni.sk/archive/2014/02/SOCIETAS-ET-IURISPRUDENTIA-2014-02.pdf.

4 CSS in Action: Invisible Content Just for Screen Reader Users. In: WebAIM: Web Accessibil-
ity in Mind [online]. 2014-12-11 [cit. 2015-09-01]. Available at: http://webaim.org/tech-
niques/css/invisiblecontent/; and KOPRLOVA, ]. Applying the Skip Navigation Links in
the Context of the Websites’ Accessibility of Central State Administration Bodies in the
Slovak Republic. Societas et iurisprudentia [online]. 2014, ro¢. 2, ¢. 2, p. 135 [cit. 2015-09-
01]. ISSN 1339-5467. Available at: http://sei.iuridica.truni.sk/archive/2014/02/SO-
CIETAS-ET-IURISPRUDENTIA-2014-02.pdf.
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overflow: hidden;
}
By generally recommended requirement to make the skip navigation

links invisible until they receive keyboard focus, the following HTML and
CSS codes should be applied:5

+ HTML code:
<div id="hidden"><a href="#main-content">Skip to Main Content
</a></div>;

4+ CSS code:
#hidden a {

position: absolute;
left: -10000px;
top: auto;

width: 1px;
height: 1px;
overflow: hidden;

#hidden a:focus {
position: static;
width: auto;
height: auto;

1.

This means a very useful solution which could be preferred above all
for sighted keyboard users those cannot use a mouse.

Web browsers’ bug related to skip navigation links

The recommended above-mentioned skip navigation links related solu-
tions are working effective in most web browsers, but nowadays there
still exists one bug which lowers the efficiency of their applying through
disrupting the logical order by browsing or reading the webpage links.
This makes the webpage browsing with keyboard distortable or even
non-effective. An appropriate solution for healing this bug offers the
HTML code as follows:®

5 CSS in Action: Invisible Content Just for Screen Reader Users. In: WebAIM: Web Accessibil-
ity in Mind [online]. 2014-12-11 [cit. 2015-09-01]. Available at: http://webaim.org/tech-
niques/css/invisiblecontent/.

6 Skip Navigation Links (Updated 6/19/2009). In: JimThatcher.com [online]. 2014-09-16
[cit. 2015-09-01]. Available at: http://www.jimthatcher.com/skipnav.htm; and KOPRLO-
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+ HTML code:

<body>

<a href="#main-content">Skip to Main Content</a>

<main id="main-content" tabindex="-1">
<h1>Heading</h1>
<p>This is the first paragraph.</p>.

Analysis of applying the skip navigation links on the websites of the
central public administration bodies in the Nitra Region

Our analysis of applying the skip navigation links on the websites of the
central public administration bodies in the Nitra Region has been legisla-
tively based on the Ministerial Decree of the Ministry of Finance of the
Slovak Republic No. 55/2014 Coll. of Standards for Information Systems
of Public Administration issued on March 4th, 2014, and effective from
March 15th, 2014, with the main attention laid on the § 14 Websites’ Ac-
cessibility (in the Slovak original “§ 14 Pristupnost webovych stranok”),
including related appendix Guideline 13. Providing Clear Navigation
Mechanisms (in the Slovak original “Pravidlo 13. Poskytovanie prehl'ad-
ného mechanizmu navigacie”).”

Our analysis was realized in the early September 2015 by applying
web browser Internet Explorer 11 (with style sheets and active elements
turned off). Complete sample was represented by all websites of all the
central public administration bodies in the Nitra Region, while research

VA, J. Applying the Skip Navigation Links in the Context of the Websites’ Accessibility of
Central State Administration Bodies in the Slovak Republic. Societas et iurisprudentia
[online]. 2014, ro¢. 2, ¢. 2, pp. 136-137 [cit. 2015-09-01]. ISSN 1339-5467. Available at:
http://sei.iuridica.truni.sk/archive/2014 /02 /SOCIETAS-ET-IURISPRUDENTIA-2014-02.
pdf.

Compare with KOPRLA, M. and ]. KOPRLOVA. Analyza pristupnosti webovych stranok
vybranych webovych sidiel verejnej spravy z pohl'adu administrativno-spravneho ¢lene-
nia Slovenskej republiky. Societas et res publica [online]. 2013, roc. 2, ¢. 1, pp. 93-160
[cit. 2015-09-01]. ISSN 1338-6530. Available at: http://serp.fsv.ucm.sk/archive/2013/
01/SOCIETAS-ET-RES-PUBLICA-2013-01.pdf; and with KOPRLA, M. Pristupnost webo-
vych stranok ako vyznamny faktor zvy$ovania konkurencieschopnosti. In: K. DURKOVA,
A. BOBOVNICKY and A. ZAUSKOVA, eds. Inovdcie a vedomostnd spolo¢nost/digitdlny mar-
keting - udrZatelny rast a ndvrat investicii [CD-ROM]. 1. vyd. Trnava: Univerzita sv. Cyrila
a Metoda v Trnave, Fakulta masmedialnej komunikacie, 2012, pp. 49-63. ISBN 978-80-
8105-454-9.
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sample was defined by all homepages of all the central public administra-
tion bodies in the Nitra Region, namely of:8

+ Central public administration body of Komarno (http://www.ko-

marno.sk/);

4+ Central public administration body of Levice (http://www.levice.
sk/);

+ Central public administration body of Nitra (http://www.nitra.
sk/);

4+ Central public administration body of Nové Zamky (http://www.
novezamKy.sk/);

4 Central public administration body of Sala (http://www.sala.
sk/);

+ Central public administration body of Topol¢any (http://www.
topolcany.sk/);

+

Central public administration body of Zlaté Moravce (http://zlate
moravce.eu/).

Central public administration body of Komdrno

Next figure displays homepage of the central public administration body
of Komarno, with style sheets and active elements turned off. There is no
skip link applied.

Analyzing the homepage of the central public administration body of
Komarno in context of using the skip navigation links following key find-
ings could be detected:®

% Number of links before the main content: 123 links;
+ Number of skip links: 0 links.

According to the presented results we can conclude that there is no
skip navigation mechanism applied on the analyzed homepage of the
central public administration body of Komarno. In relation to this finding
we can recommend to add the skip navigation links in accordance with
the model examples shown in the previous part of the study named “Skip
navigation links”.

8 See Zdkon ¢. 575/2001 Z.z. o organizdcii Cinnosti viddy a organizdcii Ustrednej Stdtnej sprd-
vy v platnom zneni [Act No. 575/2001 Coll. on Organization of the Activities of the Gov-
ernment and Organization of the Central Public Administration, as amended].

9 Source code of the central public administration body website of Komdrno [online]. 2015
[cit. 2015-09-01]. Available at: http://www.komarno.sk/.
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Figure 1 Website (with style sheets and active elements turned off) of the Central Public
Administration Body of Komarno

@ http://www.komamo.skfindex.php?lang=slovak L ~ & | @ Komimo

KOMAROM VAROS MESTO KOMARNO

o MESTO
+ SAMOSPRAVA
.
.

MESTSKY URAD
Transparentnost’

Source: Website (with style sheets and active elements turned off) of the central public ad-
ministration body of Komdrno [online]. 2015 [cit. 2015-09-01]. Available at: http://
www.komarno.sk/.

Central public administration body of Levice

Next figure displays homepage of the central public administration body
of Levice, with style sheets and active elements turned off. The analyzed
skip link is marked by red rectangle.

Analyzing the homepage of the central public administration body of
Levice in context of using the skip navigation links following key findings
could be detected:1°

Number of links before the main content: 5 links;
Number of skip links: 2 links;
Number of links before the first skip link: 0 links;
Visual display of skip links: hidden;
HTML code of skip links:
<div class="hidden-special">
<a href="#m_488" title="Prechod na navigaciu Hlavné
menu">Prechod na navigaciu Hlavné menu</a>
<a href="#m_0" title="Prechod na navigaciu vodorovna">Prechod

FEEFEE

10 Source code of the central public administration body website of Levice [online]. 2015
[cit. 2015-09-01]. Available at: http://www.levice.sk/.
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na navigaciu vodorovna</a>
</div>
<a name="m_488"></a>
<aname="m_0"></a>;
4+ CSS code of skip links:
.shidden-special {
height: 0;
overflow: hidden;
margin: 0;
padding: 0;
border: 0;
1.

Figure 2 Website (with style sheets and active elements turned off) of the Central Public
Administration Body of Levice

!E @ hitp://wmww levicesk PL~-C | @ Oficialne stranky mesta Lev... ! .

[Prechod na navigaciu Hlavné menu|Prechod na navigaciu vodorovna

Levice

Oficialne stranky mesta

Mesto Levice

MOUEMSNT

Source: Website (with style sheets and active elements turned off) of the central public ad-
ministration body of Levice [online]. 2015 [cit. 2015-09-01]. Available at: http://
www.levice.sk/.

According to the presented results we can conclude that there is
a skip navigation mechanism applied on the analyzed homepage of the
central public administration body of Levice, but it works technically in-
correctly. In relation to our finding we can recommend to add the attrib-
ute tabindex="-1" to website’s target elements and to replace CSS code
“height: 0;” with CSS code in accordance with the model examples shown
in the previous parts of the study named “Visual hiding of skip navigation
links” and “Web browsers’ bug related to skip navigation links”, with the
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aim, firstly, to make the skip navigation links content accessible/visible
for screen readers and, secondly, to eliminate the disrupted logical order
by browsing or reading the webpage links that occurs by most of web
browsers.

Central public administration body of Nitra

Next figure displays homepage of the central public administration body
of Nitra, with style sheets and active elements turned off. There is no skip
link applied.

Figure 3 Website (with style sheets and active elements turned off) of the Central Public
Administration Body of Nitra
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Source: Website (with style sheets and active elements turned off) of the central public ad-
ministration body of Nitra [online]. 2015 [cit. 2015-09-01]. Available at: http://
www.nitra.sk/.

Analyzing the homepage of the central public administration body of
Nitra in context of using the skip navigation links following key findings
could be detected:11

4+ Number of links before the main content: 30 links;
4 Number of skip links: 0 links.

According to the presented results we can conclude that there is no
skip navigation mechanism applied on the analyzed homepage of the

11 Source code of the central public administration body website of Nitra [online]. 2015
[cit. 2015-09-01]. Available at: http://www.nitra.sk/.
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central public administration body of Nitra. In relation to this finding we
can recommend to add the skip navigation links in accordance with the
model examples shown in the previous part of the study named “Skip
navigation links”.

Central public administration body of Nové Zamky

Next figure displays homepage of the central public administration body
of Nové Zamky, with style sheets and active elements turned off. The ana-
lyzed skip link is marked by red rectangle.

Figure 4 Website (with style sheets and active elements turned off) of the Central Public
Administration Body of Nové Zamky

IEE} hitp://www.novezamky.sk/ P-C | & Nové Zamky: Titulka ! .
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* Mobilna verzia

¢ Mapa stranok

« Hlavny obsah
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* RSS

Nové Zamky - Oficialne internetové stranky

Source: Website (with style sheets and active elements turned off) of the central public ad-
ministration body of Nové Zdmky [online]. 2015 [cit. 2015-09-01]. Available at:
http://www.novezamky.sk/.

Analyzing the homepage of the central public administration body of
Nové Zamky in context of using the skip navigation links following key
findings could be detected:12

Number of links before the main content: 89 links;
Number of skip links: 3 links;

Number of links before the first skip link: 4 links;
Visual display of skip links: hidden/focusable;

Lol o ol

12 Source code of the central public administration body website of Nové Zdmky [online].
2015 [cit. 2015-09-01]. Available at: http://www.novezamky.sk/.
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+ HTML code of skip links:
<div id="lista">

<ul class="inline">

<li class="skip">
<a href="#navigace2">Hlavna ponuka a vybrané odkazy</a>
</li>
<li class="skip">
<a href="#hlobsah">Hlavny obsah</a>
</li>
</ul>
</div><!--/lista-->
<a href="#zamenu2" class="cist noprint">Preskocit ponuku</a>
<a name="navigace2" id="navigace2">
<span class="cist">&nbsp;</span>
</a>
<a name="hlobsah" id="hlobsah">
<span class="cist">&nbsp;</span>
</a>
<a name="zamenu2" id="zamenu2">
<span class="cist">&nbsp;</span>
</a>;
4+ CSS code of skip links:
#lista ul li.skip a {
text-align: center;
background: #ffffff;
border: 0;
position: absolute;
left: 0;
top: -500px;
z-index: 0;
padding: 0 2px;
}
#lista ul li.skip a:focus,
#lista ul li.skip a:active {
z-index: 10 !limportant;
position: absolute limportant;
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left: 10px;
top: 5px;
}
cist {

position: absolute;
left: -10000px;
top: 0;

height: 1px;
width: 1px;
overflow: hidden;

).

According to the presented results we can conclude that there is
a skip navigation mechanism applied on the analyzed homepage of the
central public administration body of Nové Zamky which works techni-
cally correctly. In relation to our finding we can recommend to move the
applied skip navigation links to the top of the website, then to add the at-
tribute tabindex="-1" to website’s target elements and to replace CSS
code “left: 0; top: -500px; top: 0;” with CSS code in accordance with the
model examples shown in the previous parts of the study named “Visual
hiding of skip navigation links” and “Web browsers’ bug related to skip
navigation links”, with the aim to eliminate the disrupted logical order by
browsing or reading the webpage links that occurs by most of web
browsers.

Central public administration body of Sal'a

Next figure displays homepage of the central public administration body
of Sal'a, with style sheets and active elements turned off. There is no skip
link applied.

Analyzing the homepage of the central public administration body of
Sala in context of using the skip navigation links following key findings
could be detected:13

# Number of links before the main content: 137 links;
+ Number of skip links: 0 links.

According to the presented results we can conclude that there is no
skip navigation mechanism applied on the analyzed homepage of the

13Source code of the central public administration body website of Sala [online]. 2015
[cit. 2015-09-01]. Available at: http://www.sala.sk/.
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central public administration body of Sal'a. In relation to this finding we
can recommend to add the skip navigation links in accordance with the
model examples shown in the previous part of the study named “Skip
navigation links”.

Figure 5 Website (with style sheets and active elements turned off) of the Central Public
Administration Body of Sal'a
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Source: Website (with style sheets and active elements turned off) of the central public ad-
ministration body of Sala [online]. 2015 [cit. 2015-09-01]. Available at: http://
www.sala.sk/.

Central public administration body of Topol'¢any

Next figure displays homepage of the central public administration body
of Topol'¢any, with style sheets and active elements turned off. The ana-
lyzed skip link is marked by red rectangle.

Analyzing the homepage of the central public administration body of
Topol'¢any in context of using the skip navigation links following key
findings could be detected:14

Number of links before the main content: 2 links;
Number of skip links: 2 links;

Number of links before the first skip link: 0 links;
Visual display of skip links: hidden;

EEE

14 Source code of the central public administration body website of Topol¢any [online].
2015 [cit. 2015-09-01]. Available at: http://www.topolcany.sk/.
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% HTML code of skip links:
<div class="hidden-special">
<a href="#m_13571" title="Prechod na navigaciu Hlavné
menu">Prechod na navigiciu Hlavné menu</a>
<a href="#m_0" title="Prechod na navigaciu vodorovna">Prechod
na navigaciu vodorovna</a>
</div>
<aname="m_13571"></a>
<aname="m_0"></a>;
= CSS code of skip links:
shidden-special {
height: 0;
overflow: hidden;
margin: 0;
padding: 0;
border: 0;
}

Figure 6 Website (with style sheets and active elements turned off) of the Central Public
Administration Body of Topol'¢any
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Source: Website (with style sheets and active elements turned off) of the central public ad-
ministration body of Topolc¢any [online]. 2015 [cit. 2015-09-01]. Available at:
http://www.topolcany.sk/.

According to the presented results we can conclude that there is
a skip navigation mechanism applied on the analyzed homepage of the
central public administration body of Topol'¢any, but it works technically
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incorrectly. In relation to our finding we can recommend to add the at-
tribute tabindex="-1" to website’s target elements and to replace CSS
code “height: 0;” with CSS code in accordance with the model examples
shown in the previous parts of the study named “Visual hiding of skip
navigation links” and “Web browsers’ bug related to skip navigation
links”, with the aim, firstly, to make the skip navigation links content ac-
cessible/visible for screen readers and, secondly, to eliminate the dis-
rupted logical order by browsing or reading the webpage links that oc-
curs by most of web browsers.

Central public administration body of Zlaté Moravce

Next figure displays homepage of the central public administration body
of Zlaté Moravce, with style sheets and active elements turned off. There
is no skip link applied.

Figure 7 Website (with style sheets and active elements turned off) of the Central Public
Administration Body of Zlaté Moravce
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Source: Website (with style sheets and active elements turned off) of the central public ad-
ministration body of Zlaté Moravce [online]. 2015 [cit. 2015-09-01]. Available at:
http://zlatemoravce.eu/.

Analyzing the homepage of the central public administration body of
Zlaté Moravce in context of using the skip navigation links following key
findings could be detected:!>

15 Source code of the central public administration body website of Zlaté Moravce [online].
2015 [cit. 2015-09-01]. Available at: http://zlatemoravce.eu/.
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+ Number of links before the main content: 357 links;
#+ Number of skip links: 0 links.

According to the presented results we can conclude that there is no
skip navigation mechanism applied on the analyzed homepage of the
central public administration body of Zlaté Moravce. In relation to this
finding we can recommend to add the skip navigation links in accordance
with the model examples shown in the previous part of the study named
“Skip navigation links”.

Conclusion

In the study “Applying the Skip Navigation Links in the Context of the
Websites’ Accessibility of Central Public Administration Bodies in the Ni-
tra Region” we have paid our attention in accordance with its main aim to
seeking yet undetected or undefined deficits in relation to applying the
skip navigation mechanism on the websites of the central public admin-
istration bodies in the Nitra Region in the context of improving the web-
sites accessibility. In the context of our research questions we defined the
main hypothesis as follows: Homepages of the central public administra-
tion bodies in the Nitra Region apply technically correctly the skip naviga-
tion links mechanism.

According to the results and key findings presented in previous parts
of our study we can underline the following final conclusions (valid as of
September 1st, 2015), divided in to three separate groups:

Homepages with the technically correctly working skip navigation
mechanism - for this group we can recommend to add the attribute ta-
bindex="-1" to website’s target elements which relates namely to only
one central public administration body:

#+ Central public administration body of Nové Zamky.

Homepages with the technically incorrectly working skip navigation
mechanism - for this group we can recommend to add the attribute ta-
bindex="-1"to website’s target elements and to replace CSS code “display:
none;” with CSS code in accordance with the exactly in our study present-
ed model examples. These recommendations relate namely to only two
central public administration bodies:

+ Central public administration body of Levice;
#+ Central public administration body of Topol'¢any.
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Homepages with no skip navigation mechanism applied - for this
group we can recommend to add skip navigation links, then to add target
elements, to add the attribute tabindex="-1"to website’s target elements
and to avoid applying CSS code “display: none;” in accordance with the
exactly in our study presented model examples. These recommendations
relate namely to four central public administration bodies, which is more
than one half of the central public administration bodies in the Nitra Re-
gion:

Central public administration body of Komarno;
Central public administration body of Nitra;

Central public administration body of Sal’a;

Central public administration body of Zlaté Moravce.

ek

Finally, as for verifying the set main hypothesis of the study we can
conclude that the hypothesis is not valid, so we have to reject it, because
from the 7 analyzed homepages of the central public administration bod-
ies in the Nitra Region only 1 homepage was technically correctly work-
ing and was in compliance with legislation in forcel® (state valid as of
September 1st, 2015).
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Protection of Children’s Human Rights
in the Council of Europe Member States

Marica Pirosikovat

Abstract: The author describes her serious concerns over cases of remov-
ing children from their living biological parents without relevant reasons
occurring upon the decisions of the English courts and the subjects who
were also the Slovak citizens. She criticizes those decisions using the rele-
vant case law of the European Court of Human Rights which says that tak-
ing a child into care is by far the most extreme measure and regularly re-
quires domestic authorities to adopt additional measures of support if
those are able to reach the pursued aim. The author underlines that for
a family which lost a case at the national level it is not an efficient solution
to lodge an application to the European Court of Human Rights because the
reopening of the proceedings before the family courts must be granted at
the national level. She sees the fact that in the Brussels II bis Regulation on-
ly procedural rules are formulated and she supports the adoption of new
rules concerning the material part of the problem described at the Europe-
an Union level.

Key Words: Protection of Human Rights; Biological Parents; Removing
Children; European Convention on Human Rights; Children and Family
Care; Case-Law of the European Court of Human Rights; Brussels Il bis
Regulation; Member States of the Council of Europe.

Introduction

Over the last three years [ have been in touch with a certain number of
cases as a result of the Slovak parents contacting me and requesting help.
On the 34 of August 2012, after having studied the case files completely,
I publicly expressed serious concerns over cases of removing children
from their living biological parents without relevant reasons (with re-
gards to the guarantees of the Articles 6 and 82 of the European Conven-

1 Agent of the Government of the Slovak Republic before the European Court of Human
Rights.

Z Case law of the Constitutional Court of the Slovak Republic accepts the broad concept of
private and family life, in accordance with the European Court of Human Rights case law
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tion on Human Rights, hereinafter as the “Convention”), occurring upon
the decisions of the English courts and the subjects who were also the
Slovak citizens. I pointed out that the situation was also criticized by the
British media, drawing attention in this regard to systemic shortcomings.
[ stressed that the respected British politician, MP John Hemming, who is
also Chairman of the Justice for Families Campaign Group, has been at-
tempting to effectuate a reform in this regard and to help individuals fac-
ing unjustified adoption. Mr. Hemming expressed his willingness to help
the Slovak citizens in analogical situation by providing adequate legal aid
in the proceedings before the English courts. He also drew our attention
to the opportunity to enter into proceedings as a third party and to ask
for the remission in the case of Boor’s children. Thanks to these efforts
the Boor’s children were successfully returned to the Slovak Republic
where they currently live with their mother.

This case was unfortunately not the only one. Other cases followed
and were published by both the British and Slovak press. The effective-
ness of the active approach taken by the Slovak Republic intervening in
the proceedings before the English courts as a third party was proved by
the important judgments of Sir James Munby.3 It is a challenge also for
the other countries claiming not to be able to help their citizens facing
separation of children from their parents without relevant reasons in the
United Kingdom (or other countries), to intervene actively in such pro-
ceedings before the family courts.* At the same time, it is very important
for the intervening country to assess the cases also with regard to the Eu-
ropean Court case law.

The removal of children from their biological families is strongly crit-
icized not only in the United Kingdom. In December 2012 [ was served
with the report of the Nordic Committee for Human Rights. The authors
of the report were all professionals working in the field of children and

by the Article 8. See KROSLAK, D. Introduction to the Slovak Constitutional System. 214 rev.
and extend. ed. Prague: Leges, 2013, p. 111. ISBN 978-80-87576-97-7.

Re E (A Child) [2014] EWHC 6 (Fam). In: Family Law Week [online]. 2015 [cit. 2015-08-
11]. Available at: http://www.familylawweek.co.uk/site.aspx?i=ed126781; and BANG-
HAM, S. Re A and B (Children) (Brussels II Revised: Article 15) [2014] EWFC 40. In: jor-
dan Publishing [online]. 2014-11-19 [cit. 2015-08-11]. Available at: http://www.jordan
publishing.co.uk/practice-areas/family/news_and_comment/re-a-and-b-children-
brussels-ii-revised-article-15-2014-ewfc-40.

BOOKER, Ch. A Rising Tide of Anger across Europe at ‘Nazi’ Social Workers. In: The Tele-
graph [online]. 2015-06-07 [cit. 2015-08-11]. Available at: http://www.telegraph.co.uk/
comment/11657472/A-rising-tide-of-anger-across-Europe-at-Nazi-social-workers.html.
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family care. Their report was elaborated with the aim to ask the Council
of Europe to investigate into the matter of forced adoptions in the Nordic
countries. The report stated that an unusually high number of children
were removed from the care of their parents and were placed in foster
homes every year.

The relevant Case-Law of the European Court of Human Rights

According to the European Court of Human Rights (thereinafter as the
“European Court”), taking a child into care is by far the most extreme
measure and regularly requires domestic authorities to adopt additional
measures of support if those are able to reach the pursued aim.

The fact that a child could be placed in a more beneficial environ-
ment for his or her upbringing will not on its own justify a compulsory
measure of removal from the care of the biological parents; there must
exist other circumstances pointing to the “necessity”> for such an inter-
ference with the parents’ right under the Article 8 of the Convention to
enjoy a family life with their child.

In the case Wallovd and Walla v. the Czech Republic (judgment of Oc-
tober 26th, 2006) the applicants had been separated from their children
on the ground that they faced material difficulties making them unable to
provide a suitable home for their five children. They also complained
about the lack of assistance on the part of the Czech authorities. The Eu-
ropean Court held that there had been a violation of the Article 8 of the
Convention. It found that the care order in respect of the applicants’ chil-
dren had been made solely because the large family had been inade-
quately housed at the time. Separating the family completely on the sole
grounds of their material difficulties had been an unduly drastic measure
and other, less intrusive measures would have been available to ensure
respect for the best interests of the children. The national social welfare
authorities had powers to monitor the applicants’ living conditions and
hygiene arrangements and to advise them what steps they could take to
improve the situation themselves and to find a solution to their housing
problem.6

5 DOBROVODSKY, R. Europeizacia a internacionalizacia rodinného prava [Europeaisation
and Internationalisation of Family Law]. In: ]. LAZAR, et al. Obcianske prdvo hmotné: Zvd-
zok 1 [Civil Substantial Law: Part 1]. 1.vyd. Bratislava: Iuris Libri, 2014, pp.260-261.
ISBN 978-80-89635-08-5.

6 Case of Wallovd and Walla v. the Czech Republic [2006-10-26]. Judgement of the European
Court of Human Rights, 2006, Application No. 23848/04.
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The case RM.S. v. Spain (judgment of June 18%, 2013) concerned the
placement of a child with a foster family on account of her mother’s fi-
nancial situation and without taking into account subsequent change in
circumstances. The applicant complained mainly of being deprived of all
contacts with her daughter and being separated from her without good
reason. The European Court held that there had been a violation of the
Article 8 of the Convention, finding that the authorities had failed to
make adequate and effective efforts to secure the applicant’s right to live
with her child.”

In the case Kutzner v. Germany (judgment of February 26, 2002) the
applicants, a married couple, complained that the withdrawal of their pa-
rental authority in respect of their daughters and the placement of the
latter in foster families, mainly on the grounds that the parents did not
have the intellectual capacity to bring up their children, had breached
their right to respect for their family life. The European Court held that
there had been a violation of the Article 8 of the Convention. It found that,
whilst the reasons given by the national authorities and courts had been
relevant, they had not been sufficient to justify such a serious interfer-
ence with the applicants’ family life.8

In the case Zhou v. Italy (judgment of January 21st, 2014) the Europe-
an Court held that there had been a violation of the Article 8 of the Con-
vention, finding that the Italian authorities had not fulfilled their obliga-
tions before envisaging the severing of family ties, and had not made ap-
propriate or sufficient efforts to ensure respect for the applicant’s right
to live with her child. In particular, the paramount need to preserve, in so
far as possible, the family ties between the applicant, who was in a vul-
nerable situation, and her son, had not been duly considered. The judicial
authorities had merely assessed the difficulties which could have been
overcome through targeted support from the social welfare services. The
applicant had had no opportunity to re-establish a relationship with her
son: in reality, the experts had not examined the real possibilities for an
improvement in the applicant’s ability to look after her son, bearing in
mind also her health. Furthermore, the Italian Government had provided

7 Case of R.M.S. v. Spain [2013-06-18]. Judgement of the European Court of Human Rights,
2013, Application No. 28775/12.

8 Case of Kutzner v. Germany [2002-02-26]. Judgement of the European Court of Human
Rights, 2002, Application No. 46544 /99.
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no convincing explanation which could justify the severing of the mater-
nal affiliation between the applicant and her son.?

Taking a child into care should normally be regarded as a temporary
measure, to be discontinued as soon as circumstances permit, and any
measure of implementation should be consistent with the ultimate aim of
reuniting the natural parent with his or her child.

In the case of A.D. and O.D. v. the United Kingdom (judgment of March
16th, 2010) a five-month-old baby (0.D.) was admitted to hospital and
a full skeletal survey confirmed four fractures. The County Court granted
an interim care order by which the family had been relocated to the Fam-
ily Resource Centre, some 150 miles away. The report noted that the
couple presented as being very capable of caring for 0.D. However, the
local authority concluded that O.D. could not safely be placed with his
parents and 0.D. was placed with foster parents. The first applicant was
allowed contact for a period of four hours a day for five days during the
week. Tests indicated that 0.D. had suffered from birth from osteogenesis
imperfecta. The Court was not persuaded that less intrusive measures
were not available, such as placing 0.D. with relatives. It recalled that the
local authorities could only exclude this option if it was not reasonably
practicable or in the interests of 0.D.’s welfare. The European Court
found that it dismissed this option too quickly without giving it proper
consideration. Finally, the European Court found that the period of time
which elapsed between the final assessment and the return of 0.D. to his
parents’ care (more than six weeks) was not reasonable in the circum-
stances. The foregoing considerations were sufficient to enable the Euro-
pean Court to conclude that there has been a violation of the Article 8.10

In the case M.A.K. and R.K. v. the United Kingdom (judgment of March
23rd, 2010) a nine-year-old child’s illness was mistaken for signs of sexu-
al abuse. After 10 days, the second applicant was diagnosed with Scham-
berg’s disease, a rare condition of the capillaries which is manifested by
the eruption of purple patches on the skin. During this period, all visits of
parents were supervised on account of the suspicion that she had been
sexually abused. The applicants complained that their separation during
the ten days that the second applicant was in hospital violated their right

9 Case of Zhou v. Italy [2014-01-21]. Judgement of the European Court of Human Rights,
2014, Application No. 33773/11.

10 Case of A.D. and O.D. v. the United Kingdom [2010-03-16]. Judgement of the European
Court of Human Rights, 2010, Application No. 28680/06.
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to respect for their private and family life under the Article 8 of the Con-
vention. The European Court held that if the dermatologist had been con-
sulted immediately, the second applicant’s condition could have been di-
agnosed some days earlier. The European Court held that while there
were relevant and sufficient reasons for the authorities to suspect abuse
at the time the second applicant was admitted to hospital, the delay in
consulting a dermatologist extended the interference with the applicants’
right to respect for their family life and was not proportionate to the le-
gitimate aim of protecting the second applicant from harm. Consequent-
ly, the European Court found that there has been a violation of the appli-
cants’ right to respect for their family life under the Article 8 of the Con-
vention.!!

According to the European Court, taking of a new-born baby into
public care at the moment of its birth is “an extremely harsh measure”;
anew-born can be removed from his or her mother only for “extraordi-
narily compelling reasons”.12

In the case K. and T. v. Finland (GC judgment of July 12, 2001) the
applicant mother had been diagnosed as suffering from schizophrenia.
When she was expecting her third child ]., the Social Welfare Board, con-
sidering that the applicant was unable to care for her second child M,
placed him in a children’s home as a short-term support measure con-
sented to by the applicants. As soon as she was born, the third child J.
was, by virtue of an emergency order, placed in public care given the ap-
plicant’s unstable mental condition. In a further emergency order, issued
a few days later, the second child M. was likewise placed in public care.
The European Court held, unanimously, that there had been a violation of
the Article 8 in respect of the decision to take into care of child at birth
and failure of authorities to take proper steps to reunite parents and
children in care. The taking of a new-born baby into public care at the
moment of its birth was an extremely harsh measure. There needed to
have been extraordinarily compelling reasons before ababy could be
physically removed from the care of its mother against her will, immedi-
ately after birth, as a consequence of a procedure in which neither she
nor her partner had been involved. Such reasons had not been shown to
exist. The authorities had known about the forthcoming birth of J. for

11 Case of M.AAK. and R.K. v. the United Kingdom [2010-03-23]. Judgement of the European
Court of Human Rights, 2010, Application No. 45901/05 and 40146/06.

12 See Case of K. and T. v. Finland [2001-07-12]. Judgement of the European Court of Human
Rights, 2001, Application No. 25702/94.
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months in advance and were well aware of the applicant’s mental prob-
lems, so the situation was not an emergency in the sense of being unfore-
seen. The Finnish Government had not suggested that other possible
ways of protecting J. from the risk of physical harm from mother had
even been considered. Even having regard to the national authorities’
margin of appreciation, the European Court concluded that the emergen-
cy care order in respect of ]. and the methods used in implementing that
care were disproportionate. Different considerations came into play as
far as the second child was concerned. He had already been physically
separated from his family as a result of his voluntary placement in a chil-
dren’s home. The national authorities were therefore entitled to consider
it necessary to take exceptional action, for a limited period.!3

Parents must be involved in any decision-making process concerning
children to a degree sufficient to provide them with arequisite protec-
tion of their interests.

The case T.P. and K.M. v. the United Kingdom (GC judgment of May
10th, 2001) concerned the placement of a four-year-old girl in the care of
the local authorities. She had complained that she had been sexually
abused and her mother was considered incapable of protecting her. The
mother and daughter alleged that they had had no access to a court or to
an effective remedy to challenge the lack of justification for this place-
ment which had separated them. The European Court held that there had
been aviolation of the Article 8 of the Convention, the mother having
been deprived of an adequate involvement in the decision-making pro-
cess concerning the care of her daughter. At the same time the European
Court held that there had been a violation of the Article 13 (right to an
effective remedy) of the Convention, as the applicants had no appropriate
means of obtaining a determination of their allegations that their right to
respect for their family life had been breached, and no possibility of ob-
taining an enforceable award of compensation for the damage suffered as
aresult.14

13 Case of K. and T. v. Finland [2001-07-12]. Judgement of the European Court of Human
Rights, 2001, Application No. 25702/94.

14 Case of T.P. and KM. v. the United Kingdom [2001-05-10]. Judgement of the European
Court of Human Rights, 2001, Application No. 28945/95.
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The report of the Committee Human Rights and Family Courts

Having regard to the above-mentioned, I draw your attention also to the
report of the Committee on Legal Affairs and Human Rights of the Par-
liamentary Assembly of the Council of Europe “Human Rights and Family
Courts” and the PACE Resolution 1908 (2012) adopted on November
30th, 2012.15 The Committee took alook at the functioning of family
courts in Europe. It was especially concerned about certain cases in
which children have been withdrawn from their families against the
wishes of their biological parents. Children should only be separated
from their biological parents as a last resort, given that a family environ-
ment offers the best conditions for the proper development of children.
Children should only be adopted or placed in care in accordance with the
principles established in the 1989 United Nations Convention on the
Rights of the Child and the European Convention on Human Rights, and
the courts should give priority to the child’s best interests.1® The member
States were also invited to give concrete assistance to families in difficul-
ty so as to reduce, insofar as possible, the number of cases in which chil-
dren are taken away from their parents. Finally, the member States were
called upon to sign and/or to ratify all the relevant Council of Europe
conventions on the rights of children and to implement the 2010 Guide-
lines of the Committee of Ministers of the Council of Europe on Child-
Friendly Justice.

The report of the Committee on Social Affairs, Health, and
Sustainable Development

Finally, [ would like to draw your attention to the report of the Commit-
tee on Social Affairs, Health, and Sustainable Development “Social Ser-
vices in Europe: Legislation and Practice of the Removal of Children from
Their Families in Council of Europe Member States” and the PACE Resolu-
tion 2049 (2015) and Recommendation 2068 (2015) adopted on April

15 See Resolution on Human Rights and Family Courts No. 1908 (2012) [2012-11-30] [online].
Parliamentary Assembly of the Council of Europe, 2015 [cit. 2015-08-11]. Available at:
http://assembly.coe.int/nw/xml/XRef/Xref-XML2HTML-en.asp?fileid=19220&lang=en.

16 See also DOBROVODSKY, R. K aktudlnym vyzvam slovenskej praxe ochrany prav deti po
ratifikdcii Op¢ného protokolu k dohovoru o pravach dietata o procedire oznameni
(staznosti) - 1. ¢ast [About Current Challenges for Slovak Authorities in the Field of Pro-
tection of Children after the Ratification of Optional Protocol to the Convention on the
Rights of the Child on a Communications Procedure - 1st Part]. Stikromné prdvo. 2015,
roc. 1, ¢. 2, pp. 30-35. ISSN 1339-8652.
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22nd, 2015.17 According to this report, children have the right not to be
separated from their parents against their will, except when the compe-
tent authorities determine that such separation is necessary for the best
interests of the child. In the absence of a child being judged to be at risk
or imminent risk of suffering serious harm, in particular physical, sexual,
or psychological abuse, it is not enough to show that a child could be
placed in a more beneficial environment for its upbringing to remove
a child from his or her parents and even less to sever family ties com-
pletely. The member States should thus put into place laws, regulations,
and procedures which truly put the best interest of the child first in re-
moval, placement, and reunification decisions. The competent Council of
Europe body should develop policy guidelines for the member States on
how to avoid practices deemed abusive in this context, namely (except in
exceptional circumstances) severing family ties completely, removing
children from parental care at birth, basing placement decisions on the
effluxion of time, and having recourse to adoptions without parental con-
sent. In the explanatory memorandum to this report I discovered a lot of
alarming information, e.g.:

“.. the percentage of children placed with relatives ranges from 3 %
(Finland) and 5 % (Sweden, United Kingdom) to 63 % in Latvia and 75 %
in Portugal. Foster families take in 0.5 % of children in Portugal and 10 %
in Estonia, but more than half in France and Spain, 69 % in Norway, and
75 % in the United Kingdom. Institutions look after 10 % of children in
Norway, Portugal, and the United Kingdom, and just over 50 % in Hungary
and Sweden...”18

“There is a particular problem which I was made aware of in the Unit-
ed Kingdom, but which may pose a problem in several other countries, too:
many mothers who are victims of domestic violence themselves seem to be
re-victimized by the child protection system, as the child witnessing such
violence (or threats of it) is considered to be subject to emotional abuse and
thus significant harm. This means that if the mother has nowhere to turn

17 See Report on Social Services in Europe: Legislation and Practice of the Removal of Children
from Their Families in Council of Europe Member States Doc. 13730 [2015-03-13] [online].
Parliamentary Assembly of the Council of Europe, 2015 [cit. 2015-08-11]. Available at:
http://assembly.coe.int/nw/xml/XRef/Xref-XML2HTML-en.asp?fileid=21567&lang=en.

18 Report on Social Services in Europe: Legislation and Practice of the Removal of Children
from Their Families in Council of Europe Member States Doc. 13730 [2015-03-13] [online].
Parliamentary Assembly of the Council of Europe, 2015 [cit. 2015-08-11]. Available at:
http://assembly.coe.int/nw/xml/XRef/Xref-XML2HTML-en.asp?fileid=21567&lang=en.
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to, her child can be taken away from her. This is a problem which should
not be underestimated, as the impact of the crisis and the effect of austerity
cuts on social services mean that more and more mothers are now trapped
in abusive relationships (with shelters closing) and are afraid to signal do-
mestic violence lest their children be taken away from them. Similarly,
mothers with serious postnatal depression can also apparently have their
children permanently taken away from them, despite the fact that they may
well recover relatively quickly and be able to be a good parent if treated.”?

“Taking children from extremely poor families into care is not the right
solution: the right solution is to provide better support and services to these
families, including financial and material support. In a country like Roma-
nia, which has been badly hit by the financial and economic crisis, this is, of
course, easier said than done - though the cost of keeping a child in proper
alternative care is certainly higher than the cost of providing more support
to families. Further efforts must be made in this regard: As the judge
I spoke to pointed out, love is a very strong bond, and many children would
prefer to go hungry rather than be separated from their family. I think it
should be the primary obligation of the State to ensure that no child goes
hungry, for example by instituting a “food stamp” programme and free
school meals rather than removing these children from their family be-
cause of poverty.”20

“... frequent recourse to removing children from parental care at birth
should be a warning sign. Indeed, the European Court of Human Rights has
qualified such a removal as “an extremely harsh measure” and “drastic”,
and has thus posited that a newborn can be removed from his or her moth-
er only for “extraordinarily compelling reasons”. My attention has been
drawn to a number of cases in which a mother who had already had a child
taken into care (for example, because she was considered an unfit parent
because of her very young age, because she was in an abusive relationship
with the father, because of substance abuse, because of mental illness), had

19 Report on Social Services in Europe: Legislation and Practice of the Removal of Children
from Their Families in Council of Europe Member States Doc. 13730 [2015-03-13] [online].
Parliamentary Assembly of the Council of Europe, 2015 [cit. 2015-08-11]. Available at:
http://assembly.coe.int/nw/xml/XRef/Xref-XML2HTML-en.asp?fileid=21567&lang=en.

20 Report on Social Services in Europe: Legislation and Practice of the Removal of Children
from Their Families in Council of Europe Member States Doc. 13730 [2015-03-13] [online].
Parliamentary Assembly of the Council of Europe, 2015 [cit. 2015-08-11]. Available at:
http://assembly.coe.int/nw/xml/XRef/Xref-XML2HTML-en.asp?fileid=21567&lang=en.
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a total change of circumstances.”?1

“Similarly, the European Court of Human Rights abhors basing place-
ment decisions on the effluxion of time. For example, placing a young child
in a foster family while severely limiting contact with the birth family, and
then, a few years later, allowing that foster family to adopt the child simply
because the child is now “settled” in the foster family while, in the mean-
time, the birth family would be able to provide a perfectly secure and good
environment for the child’s upbringing, makes a mockery of both children’s
and parents’ rights. Luckily, I have not come across too many such decisions
in my research.”22

“My attention has been drawn to a handful of cases which are extreme-
ly tragic and concern miscarriages of justice. In several of these cases, an
underlying medical condition of the child such as brittle bone disease or
rickets was overlooked, and the children were placed for adoption (without
parental consent). The tragedy is that even when the parents finally win in
court and can prove their innocence, they cannot get their children back,
because a flaw in the English/Welsh legal system means that adoption or-
ders cannot be reversed in any circumstances - in a misunderstanding of
the “best interest of the child” who actually has a right to return to his/her
birth family.”23

Closing remarks

However, if it is useful to argue in the proceedings before the family
courts by the European Court case-law, then there are many cases in
which the human rights were violated at the national level. For a family
which lost a case at the national level it is not an efficient solution to
lodge an application to the European Court. This is because 1) the Euro-

21 Report on Social Services in Europe: Legislation and Practice of the Removal of Children
from Their Families in Council of Europe Member States Doc. 13730 [2015-03-13] [online].
Parliamentary Assembly of the Council of Europe, 2015 [cit. 2015-08-11]. Available at:
http://assembly.coe.int/nw/xml/XRef/Xref-XML2HTML-en.asp?fileid=21567&lang=en.

22 Report on Social Services in Europe: Legislation and Practice of the Removal of Children
from Their Families in Council of Europe Member States Doc. 13730 [2015-03-13] [online].
Parliamentary Assembly of the Council of Europe, 2015 [cit. 2015-08-11]. Available at:
http://assembly.coe.int/nw/xml/XRef/Xref-XML2HTML-en.asp?fileid=21567&lang=en.

23 Report on Social Services in Europe: Legislation and Practice of the Removal of Children
from Their Families in Council of Europe Member States Doc. 13730 [2015-03-13] [online].
Parliamentary Assembly of the Council of Europe, 2015 [cit. 2015-08-11]. Available at:
http://assembly.coe.int/nw/xml/XRef/Xref-XML2HTML-en.asp?fileid=21567&lang=en.
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pean Court refuses to apply in these cases the preliminary measure and
2) in many countries, including the United Kingdom, there is no possibil-
ity to reopen the civil proceedings on the basis of the European Court
judgement. In these cases the person concerned could obtain only satis-
faction of justice but it is not a sufficient redress of the situation. On many
occasions I pointed out this problem at the Council of Europe level2* ar-
guing that in these cases the reopening of the proceedings before the
family courts must be granted at the national level and requested as
a necessary individual measure at the Committee of Ministers level dur-
ing the execution of the European Court’s judgement.

With regards to the above-mentioned and the fact that in the Brus-
sels II bis Regulation only procedural rules are formulated, [ support the
adoption of new rules concerning the material part of the problem de-
scribed at the European Union level. This solution will have an impact
not only on the problem concerning the children of foreign citizens, but
also to the forced separation of children from their parents without rele-
vant reasons in the European Union member States. In this regard, the
constant case law of the European Court formulated in the field of the Ar-
ticle 8 and the Article 6 of the Convention and the PACE Resolution 1908
(2012) adopted on November 30th, 2012,25 and the PACE Resolution
2049 (2015)26 and Recommendation 2068 (2015) adopted on April 2204,
2015,27 will be a useful source of inspiration. At the same time, I fully

24 Round Table on “States’ Action Plans and Reports for the Implementation of the European
Court’s Judgments: Current Practice and Future Perspectives” [online]. Council of Europe,
Secretariat General, 2014. 3 p. [cit. 2015-08-11]. Available at: http://www.coe.int/t/
dghl/monitoring/execution/Source/Documents/Tables_rondes/TR_Strasbourg_13-14%
200ctobre%202014/TR_Strasbourg_Programme_EN.pdf; and Committee of Experts on the
Reform of the Court (DH-GDR) [2015-04-22] [online]. Council of Europe, Steering Commit-
tee for Human Rights, 2015, DH-GDR(2015)0J008, 5 p. [cit. 2015-08-11]. Available at:
http://www.coe.int/t/dghl/standardsetting/cddh/reformechr/DH_GDR/DH-GDR(2015)
0J008_EN.pdf.

25 Resolution on Human Rights and Family Courts No. 1908 (2012) [2012-11-30] [online].
Parliamentary Assembly of the Council of Europe, 2015 [cit. 2015-08-11]. Available at:
http://assembly.coe.int/nw/xml/XRef/Xref-XML2HTML-en.asp?fileid=19220&lang=en.

26 Resolution on Social Services in Europe: Legislation and Practice of the Removal of Children
from Their Families in Council of Europe Member States No. 2049 (2015) [2015-04-22]
[online]. Parliamentary Assembly of the Council of Europe, 2015 [cit. 2015-08-11]. Avail-
able at: http://assembly.coe.int/nw/xml/XRef/Xref-XML2HTML-en.asp?fileid=21737&
lang=en.

27 Recommendation on Social Services in Europe: Legislation and Practice of the Removal of
Children from Their Families in Council of Europe Member States No. 2068 (2015) [2015-
04-22] [online]. Parliamentary Assembly of the Council of Europe, 2015 [cit. 2015-08-11].

ESSAYS 213



« I SOCIETAS ET IURISPRUDENTIA

D | 2015, ro¢nik III., ¢islo 3, s. 202-216
SOCIETAS http://sei.iuridica.truni.sk
IVRISPRVDENTIA ISSN 1339-5467

support the idea of creating a new international supervising or judicial
body able to properly react and to sufficiently redress the violation of
children’s rights in Europe.
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Abstract: Reviewing the monograph Vladdr, Vojtech: Remedia spolii
v stredovekom kdnonickom prdve [Remedia Spolii in the Medieval Canon
Law].

Key Words: Review; Monograph; Remedia Spolii; Medieval Canon Law.

O &5 | Presented monograph, written by the Trnava
Remedia spolii colleague doc. JUDr. Vojtech Vladar, PhD., offers
v stredovekom an interpretation of the legal-historical founda-

kanonickom prave . .
= tions of development of the possession protec-

tion in the continental legal system. His analy-
sis of the possession protection development is
based on the research of application of the
middle age Canon law procedural institutes:
, exceptio spolii and actio spolii (called together
| as remedia spolii). Author focuses his research
chronologically on the period between the
9th Century and the 15t Century, with multiple
overlaps to later periods.

The book as a whole is worked up as a historical and legal-historical
analysis (because of what it gets a wider meaning and determination)
oriented especially on characteristics of the major milestones of relation-
ship between the Catholic Church and the medieval State. The booK’s first
chapter is devoted to development of the law institute exceptio spolii dur-
ing the 5t - 9th Centuries (i.e. period of the nation migration, formation of
the Germanic Kingdoms and of the Holy Roman Empire). Author’s analy-
sis of relations between the State and the Church in the Western Europe
confirms the dominance of the State and its power over the Church in
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those times which led gradually to close cooperation between them.
A strong central power, the concept of the Church property as property
of the State (Imperium), and frequent seizing of the Church beneficium
were, from the historical point of view, the main causes of formation of
the procedural objection exceptio spolii which has been influenced by the
Pseudo-Isidorian falsifications that were based on the Roman law (the
interdiction Unde vi). The logical structure of the second chapter is simi-
lar to the first one. It begins with the characteristics of the legal-historical
development of relations between the Church and the State during the
period of the 9th - 12th Centuries on the background of the Holy Roman
Empire creation (the coronation of OttoI in year 962), the Investiture
controversy, and the Gregorian reform which ended in the Concordat of
Worms (1122). After a period of the State dominance over the Church
during the reign of the Carolingian and Ottonian dynasties became the
period of the high Middle Ages a period of the papacy superiority over
the Empire. The new relations between the State and the Church have
created opportunities for development and enforcement of new legal
concepts that were protecting not only possession of priests, but also, in
general, the whole ecclesiastical property. A major development can be
observed in the area of the Canon law. The top work of that period be-
came the Decretum Gratiani (year 1140) on basis of which a separate
charge called actio spolii was formulated. The third chapter of the mono-
graph begins with an interesting analysis of creation and development of
legal science and legal professions in connection with the advancement
of legal studies at the medieval universities, with particular regard to the
development of the Canon law. Afterwards, the author devotes his atten-
tion to the ius commune that is a compact and universal law of the Euro-
pean Middle Ages that consists of the Justinian Roman and Gratian as
well as the Papal Canon laws. In this chapter we can find also an analysis
of development of the remedia spolii institutes and their influence on ap-
plication of possession procedural protection in medieval England,
France, the Netherlands, and Germany. The fourth chapter presents an
outline of the remedia spolii impact on the modern civil law codifications.

In conclusion it can be stated that the monograph tried to analyze
awide range of factors and assumptions that are connected with for-
mation of the remedia spolii institutes which corresponds with the au-
thor’s inventive work (a complex problem elaboration, new insights, and
contextualization of the known facts within the general framework).
A certain caution could be useful by generalization of statements that de-
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scribed the development of the Europe, because the analyzed data and
author’s formulations are valid only for the development of the Western
Europe, but not for the Eastern Europe or Hungary which included also
the territory of Slovakia. The monograph as a whole is written in an en-
gaging, attractive, and understandable language. Presented title is a very
pronounced work that can be interesting not only for the scientific, but
also for the lay publics.

Doc. JUDr. Miriam Laclavikova, PhD.

Faculty of Law

Trnava University in Trnava
Kollarova 10

917 01 Trnava

Slovak Republic
miriam.laclavikova@truni.sk

JUDr. Mgr. Stefan Siskovi¢, PhD.

Faculty of Law

Trnava University in Trnava
Kollarova 10

917 01 Trnava

Slovak Republic
ssiskovic@gmail.com
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Daniela Hlobikova

Abstract: Report on XII. Dies Luby lurisprudentiae — the International Sci-

entific Conference of the Faculty of Law at the Trnava University in Trnava,
Slovakia.
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The significant international scientific conference XII. Luby Law Days,
organized by the Stefan Luby Foundation and the Faculty of Law, Trnava
University in Trnava, took place at the Congress Centre of the Slovak
Academy of Sciences in Smolenice on September 17t and 18th, 2015.

© Stefan Luby Foundation & Faculty of Law, Trnava University in Trnava, Slovakia

The first year of the Conference was held on the initiative of Profes-
sor JUDr. Jozef Prusak, CSc., in Trencianske Teplice in September 1990 in
honour of Professor Stefan Luby, the most important Slovak civilian, ju-
rist, and representative of the Comparative Law in the post-war years of
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the former Czechoslovakia who had an significant influence on legal life
and thanks to him, the Slovak jurisprudence was elevated to the Europe-
an level.

The latest year of the Conference was dedicated to the theme Dam-
ages as a Remedy in Private Law. Professor Stefan Luby analyzed the giv-
en issue in his extensive two-volume work “Prevention and Liability in
Civil Law” which preserved its importance and topicality to the present.

© Stefan Luby Foundation & Faculty of Law, Trnava University in Trnava, Slovakia

The XII. Dies Luby lurisprudentiae Conference was opened by the
Dean of the Faculty of Law at the Trnava University in Trnava Professor
JUDr. Helena Barancovd, DrSc. She thanked distinguished guests for their
participation and appreciated the interest of the legal community in this
scientific event. Subsequently, she gave the floor to the Chair of the Board
of Directors of the Stefan Luby Foundation as well as the presenter of the
first section Doc. JUDr. Monika Jurcovd, PhD.

The first speaker, Em. o. Univ.-Prof. DDr. h.c. Dr. Rudolf Welser from
the University of Vienna, Faculty of Law, presented his paper on the topic
“The Regulatory Reform of the Damages in the Austrian Law”. Professor
Welser introduced various proposals for adjustments to certain ques-
tions of damages in the upcoming reform of the Tort Law in Austria. Prof.
JUDr. Jan Hurdik, DrSc., from the Masaryk University, Faculty of Law, de-
livered the presentation entitled “Damage Incurred due to the Exercise of
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Rights or qui iure suo utitur...” in which he reacted to the concept of com-
pensation of damage caused in the frame of the performance of subjec-
tive rights in the new Czech Civil Code. Prof. Dr. JUDr. Karel Elids from the
Business and Law School in Prague built his follow-up presentation on
his paper called “Damnum aut casu fit aut culpa [The Main Paradigms of
the Legal Implications of Occurrence of Damage]”. The last speaker of the
first section, Prof. Dr. Attila Menyhdrd, Ph.D., from the E6tvos Lorand Uni-
versity, Faculty of Law, presented his paper on the topic “The Limits of
Preventive Function of Liability”.

© Stefan Luby Foundation & Faculty of Law, Trnava University in Trnava, Slovakia

After the discussion and coffee break, the next section was opened by
Prof. dr. sc. Tatjana Josipovi¢ from the University of Zagreb, Faculty of
Law, who focused on the topic called “Antitrust Damage Action as a New
Remedy in Private Law - Impact of the Directive 2014/104/EU on Antitrust
Damage Actions on Croatian Private Law”. The next speaker, Uni.-Doz. Dr.
Christian Alunaru from the “Vasile Goldis” Western University of Arad,
critically looked at the new Romanian legislation in his contribution
called “The Tort Law Provisions of the New Romanian Civil Code”. Priv.-
Doz. Dr. Sebastian Mock, LL.M., from the University of Hamburg, Faculty of
Law, dealt with the issue of liability for damage caused by breach of a du-
ty of directors in his presentation entitled “Limitation of the Personal Lia-
bility of Directors in German Corporate Law”. The last speaker of the first
day of the Conference was Prof. Dr. Meliha Povlaki¢ from the University of
Sarajevo, Faculty of Law. She delivered an interesting paper focused on
the theme “Compensation for Damages for Medical Malpractice in Bosnian
and Herzegovinian Law”.
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© Stefan Luby Foundation & Faculty of Law, Trnava University in Trnava, Slovakia

At the end of the first day of the Conference a ceremonial reception
took place at which a commemorative medal of Stefan Luby was awarded
to the son of this distinguished academic - Professor Stefan Luby Jr., the
former long-time President of the Slovak Academy of Sciences.

© Stefan Luby Foundation & Faculty of Law, Trnava University in Trnava, Slovakia

The second day of the Conference was opened by Doc. JUDr. Kristidn
Csach, PhD., LL.M., from the Pavol Jozef Safarik University in KoSice, Fac-
ulty of Law. In his speech he focused on the topic called “Damages and
Related Compensatory Remedies”. The next speaker, Doc. JUDr. Anton
Dulak, PhD., from the Danubius University in Sladkovicovo, Janko Je-
sensky Faculty of Law, familiarized participants of the Conference with
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the concept of the “Damages in the New Civil Code”. The issue of the rela-
tionship of insurance and liability was analyzed by JUDr. Imrich Fekete,
CSc., from the Comenius University in Bratislava, Faculty of Law, in his
presentation entitled “Compensation of Damage through Insurance and
through Liability for Damages: Two Sides of One Coin?”.

......

na krifovatie

© Stefan Luby Foundation & Faculty of Law, Trnava University in Trnava, Slovakia

Prof. dr hab. Fryderyk Zoll from the Jagiellonian University, Faculty of
Law and Administration, delivered his paper entitled “Damages Claim
due to Defective Performance under the Polish Law”. Prof. dr. Damjan
MoZina, univ. dipl. prav., LL.M., from the University of Ljubljana, Faculty of
Law, analyzed a similar issue. He focused on damages due to the defec-
tive performance of the sales contract in his paper called “Damages for
Breach of Contract in Slovenian Law”.

| _

© Stefan Luby Foundation & Faculty of Law, Trnava University in Trnava, Slovakia
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JUDr. Petr Bezouska, Ph.D., from the Palacky University Olomouc,
Faculty of Law, delivered the presentation entitled “Selected Problems in
Contractual Damages under the New Czech Civil Code” while he focused
the attention on the protective purpose of the contract and damages for
breach of contract. JUDr. Filip Melzer, PhD., LL.M., also from the Palacky
University Olomouc, Faculty of Law, built his follow-up presentation on
his paper called “The New Legal Regulation of the General Clause on De-
lictual Liability in the Czech Law”.

The last participants of the Conference were representatives of the
Faculty of Law of the Trnava University in Trnava. JUDr. Marianna No-
votnd, PhD., analyzed in her paper “The Extent of Risk as a Criterion of
Strictness of Tort Liability”. JUDr. Alexander Skrindr, CSc., focused on the
topic called “Arbitrator’s Liability for Damage Caused due to an Arbitral
Ruling”. In his speech he addressed the issue of possible liability for the
unlawful decisions of arbitrators who decide disputes in permanent arbi-
tration courts. The last speaker was Doc. JUDr. Mgr. Andrea OlSovskd,
PhD., who presented her paper on the topic “Damages in Labour Law”.

© Stefan Luby Foundation & Faculty of Law, Trnava University in Trnava, Slovakia

It may be stated that the Conference proceeded successfully, not only
from the professional, but also from the organizational perspectives. All
papers delivered by the participants will be published in the peer-
reviewed conference proceedings within which professionals will be able
to familiarize themselves with many issues that could be interesting not
only for the legal science, but also for the application practice.

Finally, I would like to express our gratitude to the partners of the
Conference, namely to the Chamber of Notaries of the Slovak Republic -
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Notarska komora Slovenskej republiky, the law firm Consilior IURIS,
s.r.o., Trnavska teplarenskd, a.s., and the Slovak Post - Slovenska posta,
a.s.

Mgr. Daniela Hlobikova

Faculty of Law

Trnava University in Trnava
Kollarova 10

917 01 Trnava

Slovak Republic
daniela.hlobikova@gmail.com
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Informacie pre autorov

Zakladné informacie

Casopis SOCIETAS ET IURISPRUDENTIA sa tematicky zameriava na spo-
loCensky vyznamné prierezové suvislosti otdzok verejného a sikromné-
ho prava na narodnej, nadnarodnej, ako aj medzinarodnej irovni, zastu-
peného predovsetkym odvetviami:

dejiny prava;

tedria prava;

rimske pravo;

cirkevné pravo;

Ustavné pravo;

l'udské prava a zakladné slobody;
medzinarodné pravo;

eurdpske pravo;

obcianske pravo;

hospodarske pravo a obchodné pravo;
pracovné pravo;

pravo socidlneho zabezpecenia;
spravne pravo;

pravo zivotného prostredia;
finan¢né pravo;

pravo duSevného vlastnictva;
trestné pravo a kriminoldgia,
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prelinajice sa s taziskovymi oblastami spolocensko-vednych discip-
lin v najSirSom zmysle, ku ktorym patria najma:

medzinarodné vztahy;

verejna politika;

verejna sprava;

psychologia;

socioldgia;

demografia;

manazment a marketing;

medzinarodné ekonomické vztahy;

svetova ekonomika, nadnarodné ekonomiky a ndrodné ekonomiky.

Casopis SOCIETAS ET IURISPRUDENTIA pontika priestor pre publi-
kaciu prispevkov v podobe:
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samostatnych vedeckych stadii, ako aj cyklov vedeckych studii
minimdlny rozsah tvori 10 normostrdn prislichajiicich na jednu stu-
diu, maximdlny rozsah je neobmedzeny;

eseji zamyslajicich sa nad aktudlnou spolocenskou témou ¢i dianim
minimdlny rozsah tvori 5 normostrdn prislichajtcich na jednu esej,
maximdlny rozsah je neobmedzeny;

recenzif publikacii vztahujicich sa na hlavné zameranie ¢asopisu
minimdlny rozsah tvoria 3 normostrany prisliichajiice na jednu recen-
ziu, maximdlny rozsah je neobmedzeny; odportca sa zdroveri dodanie
obrdzku prednej obdlky recenzovanej publikdcie v dostatocnej vel'ko-
sti;

informacii, ako aj sprav suvisiacich so zakladnym poslanim ¢asopisu
minimdlny rozsah tvoria 2 normostrany prislichajiice na jednu infor-
mdciu alebo sprdvu, maximdlny rozsah je neobmedzeny; odporiica sa
zdroverti dodanie fotodokumentacnych alebo inych obrdzkovych pod-
kladov sprievodného charakteru v dostatocnej vel'kosti.

Casopis SOCIETAS ET IURISPRUDENTIA vychadza v elektronickej on-
podobe pravidelne styrikrat roc¢ne, a to v terminoch:

31. marec - jarni edicia;

30. juin - letna edicia;

30. september - jesenna edicia;
31. december - zimna edicia.

Casopis SOCIETAS ET IURISPRUDENTIA prijima a publikuje vyhrad-
ba povodné, doposial' nepublikované prispevky, ktoré su vlastnym

dielom autorov, ktor{ ich na uverejnenie v ¢asopise SOCIETAS ET IURIS-
PRUDENTIA predkladajt.

ky v
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Casopis SOCIETAS ET IURISPRUDENTIA prijima a publikuje prispev-
jazykoch:

slovencina;
Cestina;
anglictina;
nemcdina;
rustina;
franctuzstina;
Spanielcina;
pol'stina;
srbcina;
slovinéina;
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4+ japoncina;

4+ perzstina - darfj¢ina;

+ po vzajomnej dohode podla aktualnych moZnosti redakcie aj v inych
svetovych jazykoch.

Zodpovednost za dodrzanie vSetkych nevyhnutnych predpokladov
a poziadaviek kladenych na prispevky publikované v ¢asopise SOCIETAS
ET IURISPRUDENTIA nesut:

4+ odborni garanti zodpovedajici v ramci redakénej rady ¢asopisu za
konkrétne prierezové sekcie vo vztahu k vedeckej stranke prispev-
kov;

4+ hlavny redaktor vo vztahu k forméalnej stranke prispevkov;

+ vykonny redaktor vo vztahu k uplatneniu metodologickych, analy-
tickych a Statistickych otazok v prispevkoch;

4+ jazykovi garanti v ramci redakénej rady ¢asopisu a v odévodnenych
pripadoch tiez uznavani jazykovi odbornici vo vztahu ku gramaticko-
Stylistickym poziadavkam a jazykovej Cistote prispevkov.

Recenzné konanie

Posudzovanie zaradenia prispevkov na publikaciu v ¢asopise SOCIETAS
ET IURISPRUDENTIA sa uskutoc¢iiuje na zaklade obojstranne anonymné-
ho recenzného konania zaistovaného ¢lenmi redakcnej rady Casopisu
avodévodnenych pripadoch tiez uznavanymi odbornikmi pésobiacimi
v zodpovedajtcich oblastiach.

Zapis o vysledkoch recenzného konania sa vykonava a archivuje na
Standardizovanych formularoch.

Sthrnnu informaciu o vysledku recenzného konania, spolu s usmer-
nenim ohladom dalSieho postupu, obdrZia predkladatelia prispevkov
prostrednictvom e-mailovej odpovede bezodkladne po doruceni vyhoto-
venych recenznych posudkov redakcii ¢asopisu a zavere¢nom posudeni
vysledkov recenzného konania redak¢nou radou.

Publikacia prispevkov

Publikacia prispevkov v Casopise SOCIETAS ET IURISPRUDENTIA sa
uskutocnuje vyhradne bez akéhokol'vek naroku prispievatel'ov na autor-
sky honorar. PredloZenie prispevkov na publikaciu posudzuje redakcia
Casopisu SOCIETAS ET IURISPRUDENTIA ako prejav vole autorov, kto-
rym autori vedome a dobrovolne sucasne:
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4+ prejavuju svoj sthlas s uverejnenim predloZeného prispevku v ¢aso-
pise;

+ potvrdzujq, Ze prispevok je ich pé6vodnym, doposial’ nepublikovanym
dielom;

4+ potvrdzuju svoj suhlas suvedenim ich pracoviska a kontaktnej e-
mailovej adresy v rubrike ,Kontakty na autorov*.

Uprednostiiovanie cudzich jazykov v prispevkoch je vitané.

Publikovanie textov prispevkov sa uskutociiuje zasadne v dvojjazyc-
nej slovensko-anglickej Standardizovanej hlavickovej Sabléne casopisu
SOCIETAS ET IURISPRUDENTIA, a to sticasne v podobe kompletnych ver-
zif jednotlivych cisiel, ako aj samostatnych autorskych separatov uverej-
nenych v zodpovedajucich rubrikdch na oficidlnej internetovej stranke
Casopisu http://sei.iuridica.truni.sk.

Struktiira prispevku

Nazov prispevku v pévodnom jazyku:
+ prosime uviest nazov, pripadne podnazov prispevku v p6vodnom
jazyku;

Title of Contribution in English:

4+ prosime uviest nazov, pripadne podnazov prispevku v anglickom ja-
zyku
nevyZaduje sa v pripade anglictiny ako pévodného jazyka;

Autor prispevku:

4+ prosime uviest meno, priezvisko a vSetky tituly a hodnosti autora;

Abstract in English:
4+ prosime uviest abstrakt v anglickom jazyku, cca 10 riadkov
nevyZaduje sa v pripade anglictiny ako pévodného jazyka;

Key Words in English:
4+ prosime uviest kl'i¢ové slova v anglickom jazyku, cca 10 vyrazov
nevyzaduje sa v pripade anglictiny ako pévodného jazyka;

Abstrakt v povodnom jazyku:
4+ prosime uviest abstrakt v p6vodnom jazyku, cca 10 riadkov;

KIicové slova v pévodnom jazyku:
4+ prosime uviest kl'i¢ové slova v pévodnom jazyku, cca 10 vyrazov;
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Text prispevku:

4+ prosime uviest v $truktdre Gvod, jadro, zaver; v ¢leneni na kapitoly,
pripadne podkapitoly; prispevok mdZe obsahovat tabul'ky, grafy,
schémy, obrazky a podobne, je vS§ak nevyhnutné uviest ich pramen
so vSetkymi povinnymi bibliografickymi idajmi v plnom rozsahu;
poznamky a odkazy na literatiru prosime uvadzat v poznamke pod
¢iarou podla platnej bibliografickej normy
Pozn.: je nutné uvddzat' vsetky povinné bibliografické iidaje v pInom
rozsahu - rovnako v odkazoch v pozndmkach pod ¢iarou, ako aj v zo-
zname literatiry na konci prispevku; zdroveri je nevyhnutné, aby vset-
ka pouZitd literatiira, na ktori odkazuje text prispevku v pozndmkach
pod ciarou, v plnej miere zodpovedala prameriom uvedenym v zozna-
me pouZitej literatury umiestnenom na konci prispevku a opacne;

Literatdra:
4+ prosime uviest zoznam pouZitej literatiry podla platnej bibliografic-
kej normy

Pozn.: je nutné uvddzat vsetky povinné bibliografické iidaje v plnom
rozsahu - rovnako v odkazoch v pozndmkach pod ¢iarou, ako aj v zo-
zname literatiry na konci prispevku; zdroveri je nevyhnutné, aby pou-
Zitd literatura, na ktort odkazuje text prispevku v pozndmkach pod
Ciarou, v plnej miere zodpovedala prameriom uvedenym v zozname
pouZitej literatiiry umiestnenom na konci prispevku a opacne;

Kontakt na autora:
4+ prosime dodrZat niz8ie uvedend vzorovu $truktiru informacie
o kontakte na autora prispevku:

Ing. Jana Koprlov4, PhD.
Pravnicka fakulta

Trnavska univerzita v Trnave
Kollarova 10

917 01 Trnava

Slovenska republika
jana.koprlova@gmail.com

Texty prispevkov je mozné prijimat vyhradne v elektronickej podobe
vo formate dokumentu textového editora MS Word. V textoch prispev-
koch odporicame pouzit standardizované typy a vel'kosti pisma, riadko-
vania, ako aj formatovania textu.

Texty prispevkov zasielajte, prosim, na e-mailovd adresu redakcie
Casopisu sei.journal@gmail.com.
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Vase otazky v pripade nejasnosti i potreby poskytnutia dodato¢nych
informacii zasielajte, prosim, na e-mailovd adresu redakcie Casopisu
sei.journal@gmail.com.

Tesime sa na Vas prispevok!
S tlctou,

redakcia SOCIETAS ET IURISPRUDENTIA
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Information for Authors

Basic Information

The journal SOCIETAS ET IURISPRUDENTIA thematically focuses on so-
cial relevant interdisciplinary relations on the issues of public law and
private law at the national, transnational and international levels, repre-
sented first of all by following branches of law:

legal history;

theory of law;

roman law;

canon law;

constitutional law;

human rights & fundamental freedoms;
international law;

European law;

civil law;

economic law & trade law;
labour law;

social security law;
administrative law;
environmental law;

financial law;

intellectual property law;
criminal law and criminology,

e O S Sk S S S R e A R R ok

connected to the Key areas of social science disciplines in the broad-
est understanding, those represent above all:

international relations;

public policy;

public administration;

psychology;

sociology;

demography;

management and marketing;

international economic relations;

world economy, transnational economies and national economies.

The journal SOCIETAS ET IURISPRUDENTIA offers a platform for
publication of contributions in the form of:

FEEEFEFEEEE
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*

separate papers and scientific studies as well as scientific studies in
cycles

the expected minimum extent related to one study covers 10 standard
pages, the maximum extent is not limited;

essays on current social topics or events

the expected minimum extent related to one essay covers 5 standard
pages, the maximum extent is not limited;

reviews on publications related to the main orientation of the journal
the expected minimum extent related to one review covers 3 standard
pages, the maximum extent is not limited; it is recommendable to de-
liver also the front cover picture of the reviewed publication in the suf-
ficient largeness;

information as well as reports connected with the inherent mission
of the journal

the expected minimum extent related to one information or report co-
vers 2 standard pages, the maximum extent is not limited; it is recom-
mendable to deliver also photo documents or other picture material of
accompanying character in the sufficient largeness.

The journal SOCIETAS ET IURISPRUDENTIA is issued in an electronic

on-line version four times a year, regularly on:

e

March 31st - spring edition;

June 30t - summer edition;
September 30t - autumn edition;
December 31st - winter edition.

The journal SOCIETAS ET [IURISPRUDENTIA accepts and publishes

exclusively only original, hitherto unpublished contributions written as
the own work by authors those are submitting the contributions for pub-
lication in the journal SOCIETAS ET IURISPRUDENTIA.

The journal SOCIETAS ET IURISPRUDENTIA accepts and publishes

contributions in languages:

N N N N A
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Slovak language;
Czech language;
English language;
German language;
Russian language;
French language;
Spanish language;
Polish language;
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Serbian language;

Slovenian language;

Japanese language;

Persian language Dari;

by mutual agreement in relation to current possibilities of the edito-
rial office also in other world languages.

FEEEFE

Responsibility for compliance with all prerequisites and require-
ments laid on contributions published in the journal SOCIETAS ET IURIS-
PRUDENTIA have:

4+ special supervisors within the journal’s editorial board responsible

for specific interdisciplinary sections in relation to the scientific as-

pects of contributions;

editor in chief in relation to the formal aspects of contributions;

executive editor in relation to the application of methodological, ana-

lytical and statistical questions in contributions;

4+ language supervisors within the journal’s editorial board and in well-
founded cases also recognized language experts in relation to the
grammar and stylistic requirements and linguistic purity of contribu-
tions.

+#

Review Procedure

Reviewing the contributions for publication in the journal SOCIETAS ET
[URISPRUDENTIA follows with a mutually anonymous (double-blind) re-
view procedure realized by members of journal’s editorial board and in
well-founded cases also by recognized experts working in corresponding
areas.

Report on results of the review procedure is made and archived on
standardized forms.

Comprehensive information on results of the review procedure, to-
gether with guidance on how to proceed with submitted contributions,
will contribution’s submitters receive through an e-mail answer immedi-
ately after receiving the reviewers’ written opinions by the journal’s edi-
torial office and final judging the results of the review procedure by the
editorial board.
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Publication of Contributions

Publication of contributions in the journal SOCIETAS ET IURISPRU-
DENTIA is realized exclusively without any contributor’s claim for au-
thor’s fee (royalty). Submission of contributions for publication under-
stands the editorial office of the journal SOCIETAS ET IURISPRUDENTIA
as a manifestation of the will of the authors, through which the authors
all at once knowingly and voluntarily:

+ express their own agreement with publication of submitted contri-
bution in the journal;

4+ declare that the contribution presents their original, hitherto un-
published work;

+ declare their own agreement with specifying their workplace and
contact e-mail address in the section “Authors’ Contact List”.

Favouring the foreign languages in contributions is welcome.

Publication of the contribution texts will be provided exclusively in
the bilingual Slovak-English standardized letterhead template of the
journal SOCIETAS ET IURISPRUDENTIA, synchronously in the form of
complete versions of individual journal numbers as well as in the form of
single authors’ contributions. Publication process follows in correspond-
ing sections on the journal’s official website: http://sei.iuridica.truni.sk/
international-scientific-journal/.

Structure of Contribution

Title of Contribution in Original Language:

4+ please specify title, eventually subtitle of contribution in original lan-
guage;

Title of Contribution in English:

+ please specify title, eventually subtitle of contribution in English
not required in the case of English as the language of the original,

Author of Contribution:
+ please specify author’s given name, surname and all academic de-
grees;

Abstract in English:
4+ please specify abstract in English, circa 10 rows
not required in the case of English as the language of the original,
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Key Words in English:

4+ please specify key words in English, circa 10 words
not required in the case of English as the language of the original;

Abstract in Original Language:
4+ please specify abstract in original language, circa 10 rows;

Key Words in Original Language:
4+ please specify key words in original language, circa 10 words;

Text of Contribution:

4+ please specify in following structure: introduction, main text, conclu-
sions; text broken down into chapters, eventually subchapters; the
contribution may include sheets, charts, figures, pictures, etc., but it
is necessary to indicate their sources with all obligatory bibliograph-
ic details in the full extent; notes and references to literature, please,
specify in the footnote according to current bibliographic standards
Note: all obligatory bibliographic data must be included to the full ex-
tent - both in references in the footnote as well as in bibliography list
at the end of contribution; it is also essential that all of literature re-
ferred in the footnotes of the contribution’s text fully corresponds to
the sources listed in the bibliography list placed at the end of the con-
tribution and vice versa;

Literature:

4+ please specify a complete bibliography of all sources according to
current bibliographic standards
Note: all obligatory bibliographic data must be included to the full ex-
tent - both in references in the footnote as well as in bibliography list
at the end of contribution; it is also essential that all of literature re-
ferred in the footnotes of the contribution’s text fully corresponds to
the sources listed in the bibliography list placed at the end of the con-
tribution and vice versa;

Author’s Contact:
#+ please follow the below mentioned model structure of contact infor-
mation on the author of contribution:

Ing. Jana Koprlova, PhD.
Faculty of Law

Trnava University in Trnava
Kollarova 10

917 01 Trnava
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Slovak Republic

jana.koprlova@gmail.com

Contribution manuscripts can be accepted only in electronic version
in the format of the text editor MS Word document. Applying the stand-
ardized types and font sizes, line spacing as well as text formatting in the
contribution manuscripts is highly recommended.

Your contribution manuscripts send, please, to the e-mail address of
the journal’s editorial office sei.journal@gmail.com.

In the case of any uncertainty or necessity of providing additional in-
formation send your questions, please, to the e-mail address of the jour-
nal’s editorial office sei.journal@gmail.com.

We are looking forward to your contribution!
Yours faithfully,

Team SOCIETAS ET [URISPRUDENTIA
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Eticky kodex

Clanok I. VSseobecné ustanovenia

Medzindrodny internetovy vedecky casopis SOCIETAS ET IURISPRU-
DENTIA (d’alej len ,c¢asopis“) vydava Pravnicka fakulta Trnavskej univer-
zity v Trnave a tematicky sa zameriava na spolo¢ensky vyznamné priere-
zové suvislosti otazok verejného a sikromného prava na narodnej, nad-
narodnej, ako aj medzinarodnej trovni, prelinajicimi sa s taziskovymi
oblastami spolocensko-vednych disciplin. Redakcia ¢asopisu sidli v prie-
storoch Pravnickej fakulty na Kollarovej ulici ¢. 10 v Trnave.

Casopis ma charakter vedeckého recenzovaného ¢asopisu, ktory vy-
chadza v on-line elektronickej podobe pravidelne Styrikrat rocne na ofi-
cialnej webovej stranke Casopisu http://sei.iuridica.truni.sk. Publikova-
nie textov prispevkov sa uskutocniuje v dvojjazycnej slovensko-anglickej
Standardizovanej hlavickovej Sabléne Casopisu, ato sicasne v podobe
kompletnych verzii jednotlivych ¢isiel, ako isamostatnych autorskych
separatov uverejnenych v zodpovedajtcich rubrikach na webovej stran-
ke ¢asopisu.

Casopis pontika podnetnti a in$pirativnu platformu pre komunikaciu
na urovni odbornej aj obcianskej verejnosti, a rovnako aj pre vedecké
a celospolocensky prinosné rieSenia aktudlnych pravnych otdzok prob-
lematiky dejin prava, teérie prava, rimskeho prava, cirkevného prava,
ustavného prava; l'udskych prav a zdkladnych slobod, medzinarodného
prava, eurdpskeho prava, obcianskeho prava, hospodarskeho prava a ob-
chodného prava, pracovného prava, prava socialneho zabezpecenia,
spravneho prava, prava zivotného prostredia; financného prava, prava
dusevného vlastnictva, trestného prava akriminolégie, v kontexte ich
vednych oblasti, ku ktorym patria najmd medzinarodné vztahy, verejna
politika, verejna sprava, psycholdgia, sociol6gia, demografia, manazment
a marketing, medzindrodné ekonomické vztahy, ako aj svetova ekonomi-
ka, nadnarodné ekonomiky a narodné ekonomiky.

Webova stranka casopisu ponuka Citatel'skej verejnosti informacie
vbeZznom grafickom rozhrani, a sibeZzne aj v grafickom rozhrani Blind
Friendly pre slabozrakych citatelov paralelne v slovenskom, anglickom
anemeckom jazyku. V uvedenych jazykoch zabezpecuje redakcia ¢asopi-
su aj spatni komunikaciu.
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Clanok II. Zodpovednost a publikacia prispevkov

Casopis prijima a publikuje vyhradne iba pévodné, doposial’ nepubliko-
vané prispevky, ktoré su vlastnym dielom autorov, ktori ich na uverejne-
nie v ¢asopise predkladaju. Autori prispevkov vedecky ¢i pedagogicky
posobia v zodpovedajucich oblastiach zamerania ¢asopisu a maju ukon-
¢ené zodpovedajice akademické vzdelanie na irovni minimalne druhého
stupiia vysokoskolského studia.

V stlade s vy$sie uvedenym ustanovenim sa automaticky so zodpo-
vedajicim odévodnenim zamietaju prispevky uz preukazatelne publiko-
vané, ako aj prispevky, ktoré napiiiaji skutkovi podstatu plagiatu &i ne-
opravneného, respektive nezdkonného zasahu do autorského prava pod-
l'a autorského zadkona v platnom znenf.

Informécie pre autorov zverejnené na webovej stranke ¢asopisu su
zavazné. Uprednostiiovanie cudzich jazykov v prispevkoch je vitané.

Zodpovednost za dodrzanie vSetkych nevyhnutnych predpokladov
a poziadaviek kladenych na prispevky publikované v ¢asopise nesu od-
borni garanti z radov ¢lenov redakénej rady a redakéného okruhu c¢asopi-
su zodpovedajuici za konkrétne prierezové sekcie vo vztahu k vedeckej
stranke prispevkov, hlavny redaktor vo vztahu k formalnej stranke pri-
spevkov, vykonny redaktor vo vztahu kuplatneniu metodologickych,
analytickych a Statistickych otazok v prispevkoch, jazykovi garanti
v ramci redakcnej rady €asopisu a v odévodnenych pripadoch tiez uzna-
vani jazykovi odbornici vo vztahu ku gramaticko-Stylistickym poZiadav-
kam a jazykovej Cistote prispevkov.

Publikacia prispevkov v ¢asopise sa uskutociiuje vyhradne bez aké-
hokol'vek naroku prispievatelov na autorsky honorar. PredloZenie pri-
spevkov na publikaciu posudzuje redakcia ¢asopisu ako prejav vole auto-
rov, ktorym autori vedome a dobrovol'ne sti¢asne:

#+ prejavuja svoj suhlas s uverejnenim predlozeného prispevku v ¢aso-
pise;

+ potvrdzuju, Ze prispevok je ich pévodnym, doposial nepublikovanym
dielom;

#+ potvrdzuju svoj sthlas suvedenim ich pracoviska a kontaktnej e-
mailovej adresy v rubrike ,Kontakty na autorov*.
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Clanok III. Recenzné konanie

Posudzovanie zaradenia prispevkov na publikaciu v ¢asopise sa uskutoc-
Nuje nezavisle a nestranne na zaklade obojstranne anonymného recenz-
ného konania zaistovaného ¢lenmi redakcnej rady casopisu a v odévod-
nenych pripadoch tiez uznavanymi odbornikmi pdsobiacimi v zodpove-
dajucich oblastiach.

Zapis o vysledkoch recenzného konania sa vykonava a archivuje na
Standardizovanych formularoch.

Sdhrnnu informaciu o vysledku recenzného konania, spolu s usmer-
nenim ohladom dalSieho postupu, obdrZia predkladatelia prispevkov
prostrednictvom e-mailovej odpovede bezodkladne po doruceni vyhoto-
venych recenznych posudkov redakcii ¢asopisu a zadvere¢nom posudeni
vysledkov recenzného konania redakénou radou.

Prispevky sa so zodpovedajicim pisomnym oddévodnenim automa-
ticky zamietaju v pripadoch, pokial’:

4+ autor prispevku preukazatel'ne neméa ukoncené tplné vysokoskolské
vzdelanie, t.j. vysokoSkolské vzdelanie druhého stupiia;

4+ prispevok preukazatelne nezodpovedd minimilnym S$tandardom
a Standardnym Kritériam vedeckej etiky, ktoré sa kladu asu vse-
obecne vedeckou verejnostou a vedeckou obcou uznavané vo vztahu
k prispevkom danej kategérie (Stadie, eseje, recenzie publikacii, in-
formacie alebo spravy), ¢i uz z hl'adiska rozsahu, naplne, metodolo-
gickych vychodisk, pouZitej metodolégie, a podobne, ako aj z hl'adi-
ska spravneho, dplného avedecky korektného uvadzania vSetkych
pouzitych bibliografickych odkazov.

Clanok IV. Vyhlasenie o pristupeni ku kédexom a zasadam
publikacnej etiky Komisie pre publika¢nu etiku

Casopis v plnej miere uplatiiuje a dodrziava kédexy a zasady publikaénej
etiky Komisie pre publikacna etiku (Committee on Publication Ethics
COPE) zverejnené na webovej stranke Komisie pre publikacnu etiku
http://publicationethics.org/. Uvedené zdsady a pravidla publikacnej
etiky sd zavazné pre autorov prispevkov, redakénd radu ¢asopisu, redak-
torov a redakciu ¢asopisu, recenzentov prispevkov, ako aj vydavatela ¢a-
sopisu.
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Clanok V. Nezavislost a nestrannost

Casopis je nezavislym a nestrannym medzinarodnym vedeckym interne-
tovym periodikom.

Clanok VI. Rozhodny pravny poriadok

Casopis a vietky s nim stvisiace pravne skuto¢nosti a pravne tikony sa
riadia pravnym poriadkom Slovenskej republiky.

Trnava 31. december 2013
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Code of Ethics

Article I. General Provisions

International scientific online journal SOCIETAS ET IURISPRUDENTIA
(hereinafter only “journal”) is published by the Faculty of Law at Trnava
University in Trnava, and it thematically focuses on social relevant inter-
disciplinary relations on the issues of public law and private law at the
national, transnational and international levels connected to the key are-
as of social science disciplines. The journal’s editorial office resides in
premises of the Faculty of Law in Kolldrova Street No. 10 in Trnava, Slo-
vakia.

The journal has the nature of ascientific peer-reviewed journal,
which is issued in an electronic on-line version regularly four times
ayear on the official website of the journal http://sei.iuridica.truni.sk/
international-scientific-journal/. Publication of the contribution texts will
be provided exclusively in the bilingual Slovak-English standardized let-
terhead template of the journal, synchronously in the form of complete
versions of individual journal numbers as well as in the form of single au-
thors’ contributions. Publication process follows in corresponding sec-
tions on the journal’s official website.

The journal provides a stimulating and inspirational platform for
communication both on the professional level and the level of the civic
society, as well as for scientific and society-wide beneficial solutions to
current legal issues in questions of legal history, theory of law, roman
law, canon law, constitutional law, human rights & fundamental free-
doms, international law, European law, civil law, economic law & trade
law, labour law, social security law, administrative law, environmental
law, financial law, intellectual property law, criminal law and criminolo-
gy, in context of their broadest interdisciplinary interference with areas
of social science disciplines, those represent above all international rela-
tions, public policy, public administration, psychology, sociology, demog-
raphy, management and marketing, international economic relations as
well as world economy, transnational economies and national economies.

The website of the journal offers the reading public contributions in
the common graphical user interface as well as in the blind-friendly in-
terface, both parallel in the Slovak, English as well as German languages.
In all those languages the journal’s editorial office provides also feedback
communication.
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Article II. Responsibility and Publication of Contributions

The journal accepts and publishes exclusively only original, hitherto un-
published contributions written as the own work by authors those are
submitting the contributions for publication in the journal. Contributors
are scientifically or pedagogically engaged in areas corresponding with
the main orientation of the journal and they have completed adequate
academic qualification, at least the second degree of academic education.

In accordance with the foregoing provision shall be automatically
with the adequate justification rejected contributions those have been
provably already published as well as contributions those constitute the
merits of plagiarism or of unauthorized, respectively illegal interference
with the copyright under the protection of the Copyright Act in force.

Information for authors published on the journal’s website is bind-
ing. Favouring the foreign languages in contributions is welcome.

Responsibility for compliance with all prerequisites and require-
ments laid on contributions published in the journal have special super-
visors within the journal’s editorial board responsible for specific inter-
disciplinary sections in relation to the scientific aspects of contributions,
editor in chief in relation to the formal aspects of contributions, executive
editor in relation to the application of methodological, analytical and sta-
tistical questions in contributions, language supervisors within the jour-
nal’s editorial board and in well-founded cases also recognized language
experts in relation to the grammar and stylistic requirements and lin-
guistic purity of contributions.

Publication of contributions in the journal is realized exclusively
without any contributor’s claim for author's fee (royalty). Submission of
contributions for publication understands the editorial office of the jour-
nal as a manifestation of the will of the authors, through which the au-
thors all at once knowingly and voluntarily:

#+ express their own agreement with publication of submitted contri-
bution in the journal;

+ declare that the contribution presents their original, hitherto un-
published work;

#+ declare their own agreement with specifying their workplace and
contact e-mail address in the section “Authors’ Contact List”.
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Article III. Review Procedure

Reviewing the contributions for publication in the journal follows with
amutually anonymous (double-blind) review procedure realized inde-
pendently and impartially by members of journal’s editorial board and in
well-founded cases also by recognized experts working in corresponding
areas.

Report on results of the review procedure is made and archived on
standardized forms.

Comprehensive information on results of the review procedure, to-
gether with guidance on how to proceed with submitted contributions,
will contribution’s submitters receive through an e-mail answer immedi-
ately after receiving the reviewers’ written opinions by the journal’s edi-
torial office and final judging the results of the review procedure by the
editorial board.

Contributions will be with adequate written justification automati-
cally rejected in cases, if:

+ the contributor hasn’t provably completed the entire university edu-
cation, i.e. the academic qualification of the second degree;

4+ contribution provably doesn’t comply with the minimum standards
and standard criteria of scientific ethics, which are imposed and gen-
erally respected by the scientific public and scientific community in
relation to contributions of the given category (studies, essays, re-
views on publications, information or reports), whether in terms of
extent, content, methodological assumptions, applied methodology
and similarly, or in terms of a proper, complete and scientifically cor-
rect indicating all the bibliographic references.

Article IV. Declaration of Accession to Codes and Principles of
Publication Ethics of the Committee on Publication Ethics

The journal fully exercises and observes codes and principles of publica-
tion ethics of the Committee on Publication Ethics COPE published on the
website of the Committee on Publication Ethics http://publicationethics.
org/. Listed principles and guidelines of publication ethics are binding for
contributors, journal’s editorial board, journal’s editors and editorial of-
fice, contribution reviewers as well as journal’s publisher.
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Article V. Independence and Impartiality

The journal is an independent and impartial international scientific
online journal.

Article VI. Determining Law

The journal and all the related legal facts and legal actions are governed
by the law of the Slovak Republic.

Trnava, Slovakia, December 315, 2013
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