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Editorial k letnej edicii
SOCIETAS ET IURISPRUDENTIA 2014

Cteni citatelia, vazeni priatelia,

dovolte, aby som Vam predstavila druhé ¢islo druhého ro¢nika SOCIETAS
ET IURISPRUDENTIA, medzinarodného internetového vedeckého casopi-
su zameraného na pravne otazky v interdisciplinarnych suvislostiach.

Casopis SOCIETAS ET IURISPRUDENTIA vychadza pod zastitou
Pravnickej fakulty Trnavskej univerzity v Trnave a tematicky sa zameria-
va na spolocCensky vyznamné prierezové suvislosti otazok verejného
a sukromného prava na narodnej, nadnarodnej, ako aj medzinarodne;j
urovni, zastipeného predovsetkym odvetviami dejiny prava, teéria pra-
va, rimske pravo, cirkevné pravo, ustavné pravo, l'udské prava a zakladné
slobody, medzinarodné pravo, eur6épske pravo, obc¢ianske pravo, hospo-
darske pravo aobchodné pravo, pracovné pravo, pravo socidlneho za-
bezpecenia, spravne pravo, pravo Zivotného prostredia, financné pravo,
pravo dusevného vlastnictva, trestné pravo a kriminolégia, prelinajuce sa
s taziskovymi oblastami spolocensko-vednych disciplin v najsirSom
zmysle, ku ktorym patria najma medzinarodné vztahy, verejna politika,
verejna sprava, psycholdgia, socioldgia, demografia, manazment a marke-
ting, medzinarodné ekonomické vztahy, svetova ekonomika, nadnarodné
ekonomiky a ndrodné ekonomiky.

Casopis vychadza v elektronickej on-line podobe pravidelne $tyrikrat
roCne, a to v terminoch 31. marec, 30. jun, 30. september a 31. december,
pricom ponuka priestor pre publikdciu prispevkov v podobe samostat-
nych vedeckych stadii, ako aj cyklov vedeckych studii, eseji zamysl'aju-
cich sa nad aktudlnou spolocenskou témou alebo dianim, recenzii publi-
kacif vztahujicich sa na hlavné zameranie ¢asopisu, a taktiezZ informicii,
ako aj sprav suvisiacich so zakladnym poslanim ¢asopisu. Na zaver kaz-
dého uceleného roc¢nika vydava redakcia casopisu v elektronickej on-line
podobe v anglickom jazyku zbornik abstraktov SOCIETAS ET IURISPRU-
DENTIA: ABSTRACT PROCEEDINGS, sprehl'adiiujici vSetky individualne
prispevky uverejnené v casopise SOCIETAS ET IURISPRUDENTIA v da-
nom roc¢niku.

Casopis prijima a publikuje vyhradne iba pévodné, doposial’ nepubli-
kované prispevky v slovenskom jazyku, ¢eskom jazyku, anglickom jazy-
ku, nemeckom jazyku, ruskom jazyku, francizskom jazyku, Spanielskom
jazyku, pol'skom jazyku, srbskom jazyku, slovinskom jazyku, japonskom

EDITORIAL 11
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jazyku, perzskom jazyku darij¢ina a po vzdjomnej dohode podla aktual-
nych moZnosti redakcie aj v inych svetovych jazykoch.

Webova stranka c¢asopisu SOCIETAS ET [URISPRUDENTIA ponuka ¢i-
tatel'skej verejnosti informacie v beznom grafickom rozhrani, a sibezne
aj v grafickom rozhrani Blind Friendly pre zrakovo hendikepovanych ci-
tatel'ov paralelne v slovenskom, anglickom a nemeckom jazyku. V uvede-
nych jazykoch zabezpecuje redakcia casopisu aj spatnd komunikaciu
prostrednictvom svojej osobitnej e-mailovej adresy. Zarovein webova
stranka Casopisu ponuka Citatelom vd'aka uplatneniu dynamického res-
ponzivneho webdizajnu moznost pristipenia a prehliadania z akéhokol-
vek zariadenia umoznujuceho prenos informacii prostrednictvom glo-
balnej siete internet.

Aktudlne, druhé ¢islo druhého ro¢nika ¢asopisu SOCIETAS ET IURIS-
PRUDENTIA pontka celkovo devat samostatnych vedeckych prispevkov
v dvoch réznych jazykoch - v anglictine a slovencine. V poradi prva z cel-
kovo siedmich stadii predstavuje citatelom problematiku dedi¢ského
prava, a osobitne zavetu z pohl'adu novych, ponukajucich sa technolégii
ako vyziev pre zodpovedajicu rekodifikaciu pol'ského obc¢ianskeho pra-
va. Nasledujtca Studia analyzuje kl'i¢ové otazky integrujice sa do sucas-
ného pracovného prava, ato mobbing a Sikanovanie zamestnanca ako
forma zneuzitia prava. Tretia Stddia analyzuje a komplexne objasiiuje
principialne otazky obcianskopravnej zodpovednosti za jadrovu Skodu
v podmienkach Slovenskej republiky. V poradi d'alsia Stidia sa venuje na
zaklade analyzy konkrétnych pripadov otazkam zachovania odmeny
a/alebo naroku na primeranu davku tehotnej zamestnankyne. Nasledu-
juci vedecky prispevok pontka Citatelom objasnenie otdzok zdkazu dis-
kriminacie na zaklade sexudlnej orientacie na prikladoch vybranej judi-
katiry Eurépskeho stidu pre l'udské prava. Siesta $tiidia na zaklade usku-
to¢neného vyskumu sthrnne objasnuje, analyzuje a hodnoti problemati-
ku struktury vlastnosti osobnosti a jej prispievania k dlhodobej zamest-
natelnosti. Vporadi poslednd Stddia definuje adokladne analyzuje
a hodnoti pristupnost webovych stranok udstrednych organov Statnej
spravy v Slovenskej republike z hl'adiska uplatiiovania mechanizmu pre-
skakovania navigacie (tzv. Skip Navigation Mechanism). Nasledujuci ve-
decky prispevok v podobe eseje velmi dokladne vysvetluje, analyzuje
a hodnoti prinos knihy Brucea G. Triggera ,Porozumiet ranym civiliza-
ciam“ pre vSeobecné a porovnavacie dejiny Statu a prava, a napokon po-
sledny prispevok pontka ¢itatel'om informdciu o vzniku nového vedec-
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kého Casopisu pre pravnu vedu v Slovenskej republike s ndzvom FORUM
[URIS EUROPAEUM.

V suvislosti s vydanim druhého ¢isla druhého roénika casopisu SO-
CIETAS ET IURISPRUDENTIA by sme vel'mi radi informovali vSetkych je-
ho citatel'ov, prispievatel'ov aj priaznivcov, Ze Casopis bol UspeSne zare-
gistrovany v medzinarodnej databaze IndexCopernicus International
a poziadal o registraciu v dalSich medzinarodnych databazach. Stcasne
by sme vel'mi radi informovali aj o tom, Ze do okamihu vydania nového
Cisla Casopisu zaznamenali jeho webové stranky celkom 46 Kkrajin nav-
Stev (v abecednom poradi):

1. Afganistan 17. Chorvatsko 33. Pol'sko

2. Alzirsko 18. India 34. Rakusko

3. Argentina 19. Japonsko 35. Rumunsko

4. Australia 20. Juzna Afrika  36. Rusko

5. Belgicko 21. Kanada 37. Slovensko

6. Benin 22. Kosovo 38. Slovinsko

7. Brazilia 23. Litva 39. Spojené arabské emiraty
8. Bulharsko 24. Lotyssko 40. Spojené kral'ovstvo

9. Ceskdrepublika 25. Madarsko 41. Spojené staty americké
10. Estonsko 26. Malta 42. Srbsko

11. Filipiny 27. Mexiko 43. Spanielsko

12. Finsko 28. Moldavsko 44, Svajtiarsko

13. Francuzsko 29. Nemecko 45. Taliansko

14. Grécko 30. Norsko 46. Ukrajina

15. Holandsko 31. Novy Zéland

16. Hongkong 32. Pakistan

Pri prilezitosti vydania druhého ¢isla druhého roc¢nika casopisu by
som sa velmi rada Uprimne podakovala vSetkym prispievatelom, ktori
don aktivne prispeli a podelili sa tak s ¢itatel'mi o svoje vedomosti, sku-
senosti ¢i nevSedné pohlady na problematiku pravnych otazok vich
rozmanitych interdisciplinarnych suvislostiach, a rovnako tiez vedeniu
Pravnickej fakulty Trnavskej univerzity v Trnave, vSetkym priatel'om, ko-
legom, zamestnancom Pravnickej fakulty i rektoratu Trnavskej univerzity
v Trnave za ich podporu a podnetné rady, a napokon tiez clenom redak¢-
nej rady ¢asopisu.
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Obrazok 1 Teritoridlny prehl'ad krajin navstev webovych stranok casopisu SOCIETAS ET
IURISPRUDENTIA do okamihu vydania druhého ¢isla druhého ro¢nika
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Pramen: Nastroje Google Analytics uplatnené na webovych strankach ¢asopisu SOCIETAS
ET IURISPRUDENTIA. Dostupné na internete: http://www.google.com/analytics/.
© Google Analytics.

Verim, Ze Casopis SOCIETAS ET IURISPRUDENTIA poskytne pod-
netnu a inspirativnu platformu pre komunikaciu na drovni odbornej aj
obcianskej verejnosti, a rovnako aj pre vedecké a celospolocensky pri-
nosné rieSenia aktudlnych pravnych otdzok v kontexte ich najsirsich in-
terdisciplinarnych spolocenskych suvislosti, a to nielen na narodnej, ale
aj na regionalnej a medzinarodnej urovni.

V mene celej redakcénej rady aredakcie c¢asopisu SOCIETAS ET IU-
RISPRUDENTIA

s uctou,
Jana Koprlova,

hlavny redaktor

Trnava 30. jun 2014
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Editorial for Summer Edition
of the SOCIETAS ET IURISPRUDENTIA 2014

Dear readers and friends,

let me introduce the second issue of the second volume of SOCIETAS ET
IURISPRUDENTIA, an international scientific online journal for the study
of legal issues in the interdisciplinary context.

The journal SOCIETAS ET IURISPRUDENTIA is issued under the aus-
pices of the Faculty of Law of the Trnava University in Trnava, Slovakia,
and it thematically focuses on social relevant interdisciplinary relations
on the issues of public law and private law at the national, transnational
and international levels, represented first of all by following branches of
law - legal history, theory of law, roman law, canon law, constitutional
law, human rights & fundamental freedoms, international law, European
law, civil law, economic law & trade law, labour law, social security law,
administrative law, environmental law, financial law, intellectual proper-
ty law, criminal law and criminology, connected to the key areas of social
science disciplines in the broadest understanding, those represent above
all international relations, public policy, public administration, psycholo-
gy, sociology, demography, management and marketing, international
economic relations, world economy, transnational economies and na-
tional economies.

The journal is issued in an electronic on-line version four times
ayear, regularly on March 31s, June 30, September 30t and Decem-
ber 31%t, and it offers a platform for publication of contributions in the
form of separate papers and scientific studies as well as scientific studies
in cycles, essays on current social topics or events, reviews on publica-
tions related to the main orientation of the journal and also information
or reports connected with the inherent mission of the journal. At the end
of every entire volume the journal’s editorial office releases in electronic
on-line version in the English language prepared abstract proceedings
SOCIETAS ET IURISPRUDENTIA: ABSTRACT PROCEEDINGS summarizing
the all individual contributions published in the journal SOCIETAS ET
[URISPRUDENTIA in the corresponding volume.

The journal accepts and publishes exclusively only original, hitherto
unpublished contributions in the Slovak language, Czech language, Eng-
lish language, German language, Russian language, French language,
Spanish language, Polish language, Serbian language, Slovenian language,

EDITORIAL 15
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Japanese language, Persian language Dari and by mutual agreement in
relation to current possibilities of the editorial office also in other world
languages.

The website of the journal SOCIETAS ET IURISPRUDENTIA offers the
reading public information in the common graphical user interface as
well as in the blind-friendly interface designed for visually handicapped
readers, both parallel in the Slovak, English as well as German languages.
In all those languages the journal’s editorial office provides also feedback
communication through its own e-mail address. At the same time the
website of the journal offers readers due to the use of dynamic respon-
sive web design accession and browsing by using any equipment that al-
lows transmission of information via the global Internet network.

The current, second issue of the second volume of the journal SO-
CIETAS ET IURISPRUDENTIA offers a total of nine separate scientific pa-
pers in two languages - in the English and Slovak languages. The first of
a total of seven studies presents readers the questions of the inheritance
law and especially of the last will from the view of new technologies as
offering challenges for the corresponding recodification of the Polish civil
law. The following study analyzes key issues integrating in the current
labour law, namely mobbing and chicanery of the employee as a form of
abuse of right. The third study analyzes and clarifies in detail the funda-
mental questions of civil liability for nuclear damage in terms of the Slo-
vak Republic. The following study, based on the analysis of specific cases,
concentrates on maintaining of remuneration and/or entitlement to an
adequate allowance of a pregnant worker. The following scientific paper
offers readers clarifying the questions of prohibition of discrimination on
grounds of sexual orientation on the examples of selected case law of the
European Court of Human Rights. The sixth study, based on realized re-
search, comprehensively presents, analyzes and evaluates the questions
of the structure of personality properties and its contribution to long-
term employability. In order the final study defines and very precisely
analyzes and evaluates the websites’ accessibility of the central state ad-
ministration bodies in the Slovak Republic from the view of applying the
skip navigation mechanism. The following scientific paper in the form of
an essay explains in detail, analyzes and judges the contribution of the
Bruce G. Trigger’s book “Understanding Early Civilizations” to the Gen-
eral and Comparative History of State and Law, and the final contribution
offers the readers information on establishing a new scientific journal for
legal science in the Slovak Republic named FORUM IURIS EUROPAEUM.
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In relation to the release of the second number of the second issue of
the journal SOCIETAS ET IURISPRUDENTIA we are pleased to inform all
its readers, contributors as well as fans that the journal has been success-
fully registered in the international database IndexCopernicus Interna-
tional and applied for registration in other international databases. At the
same time we would like to inform that till the date of the new issue, the
journal’s websites had recorded a total of 46 countries of visits (in alpha-
betical order):

1. Afghanistan 17. Greece 33. Poland

2. Algeria 18. Hong Kong 34. Romania

3. Argentina 19. Hungary 35. Russia

4. Australia 20. India 36. Serbia

5. Austria 21. Italy 37. Slovakia

6. Belgium 22. Japan 38. Slovenia

7. Benin 23. Kosovo 39. South Africa

8. Brazil 24. Latvia 40. Spain

9. Bulgaria 25. Lithuania 41. Switzerland

10. Canada 26. Malta 42. The Netherlands

11. Croatia 27. Mexico 43. Ukraine

12. Czech Republic 28. Moldova 44. United Arab Emirates
13. Estonia 29. New Zealand 45. United Kingdom

14. Finland 30. Norway 46. United States of America
15. France 31. Pakistan

16. Germany 32. Philippines

On the occasion of launching the second issue of the second volume
of the journal Iwould be delighted to sincerely thank all contributors
who contribute actively in it and share with the readers their knowledge,
experience or extraordinary views on legal issues in their broadest social
context as well as the top management of the Faculty of Law of the
Trnava University in Trnava, all friends, colleagues, employees of the
Faculty of Law as well as rector’s administration at the Trnava University
in Trnava for their support and suggestive advices and, finally, also
members of journal’s editorial board.
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Figure 1 Territorial View of Visitors’ Countries in Relation to the Websites of the Journal
SOCIETAS ET IURISPRUDENTIA before Issuing the Second Number of the Second
Volume

1 I, 1238

Source: Tools of Google Analytics in Relation to Websites of the Journal SOCIETAS ET 1U-
RISPRUDENTIA. Available at: http://www.google.com/analytics/. © Google Analyt-
ics.

I believe that the journal SOCIETAS ET IURISPRUDENTIA will pro-
vide a stimulating and inspirational platform for communication both on
the professional level and the level of the civic society, as well as for sci-
entific and society-wide beneficial solutions to current legal issues in
context of their broadest interdisciplinary social relations, in like manner
at national, regional and international levels.

On behalf of the entire editorial board and editorial office of the
journal SOCIETAS ET IURISPRUDENTIA

Yours faithfully,
Jana Koprlova,

editor in chief

Trnava, Slovakia, June 30, 2014
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Testamentary Succession, New Technologies
and Recodification: On the Research That Needs
to Be Conducted

Mariusz Zalucki

Abstract: In view of the fact that one of the main tasks of modern inher-
itance law is to connect the available legal structures with the shape of
property relations existing in the society and to favour solutions which en-
able to make the most of the testator’s estate after his or her death, the au-
thor concludes that a research needs to be conducted to examine what con-
sequences in this field of law follow, inter alia, from the wide availability of
audio and video digital recorders, and what are legal consequences of reg-
istering the last will of the testator using such equipment, e.g. if in such con-
text, can we call a video testament a newly developing form of estate dispo-
sition. In this scope projects should search for connections between the
above-indicated technical equipment and the possibilities of fulfilling the
last will of the testator, to analyze if they may be useful for applying the
principle of testamentary freedom present in inheritance law and to ex-
plain if the application of such equipment by the testator will facilitate or
hinder the execution of testator’s will mortis causa.

Key Words: Civil Code; Inheritance Law; Succession Law; Will; Testament;
Video Will; Electronic Will; Poland.

Introduction

The issues of inheritance law have been acquiring significance for some
time in the Eastern Europe. The legislation, which has been stable so far,
raises a number of doubts which are a subject of contentious statements
of scholars and judges.! That results, inter alia, from the fact that after the
period of political transformation, the society has begun to grow wealthy
and migrate (especially throughout the European Union), acquiring more
and more properties, located not necessarily in the country of citizen-

1 See CSERNE, P. Drafting Civil Codes in Central and Eastern Europe: A Case Study on the
Role of Legal Scholarship in Law-Making. Pro Publico Bono. 2011, pp. 1-18. ISSN 2062-
7165.

STUDIES 19



a I SOCIETAS ET IURISPRUDENTIA
D | 2014, ro¢nik 1L, ¢&islo 2, s. 19-34

OCIET

SO > http://sei.iuridica.truni.sk
IVRISPRVDENTIA ISSN 1339-5467

ship, which at the moment of natural person’s death are passed to the
heirs, causing many conflicts.2

In this context, it should be clarified that succession under the most
Eastern European laws is based on the principle of universal succession.3
It occurs ipso iure when the devisor dies. Heirs succeed to the place of the
deceased on the basis of the principles of statutory succession or testa-
mentary succession. It is the same in Poland, where the devisor can
choose between those two modes of distributing his property mortis
causa.* According to the article 926 of the Polish Civil code,’ title to suc-
cession results from the law or from a will (§ 1). Statutory succession to
the entire estate takes place if the deceased did not name an heir or if
none of the persons he named wish to or can be an heir (§ 2). Subject to
the exceptions provided for by the law, statutory succession to part of the
estate takes place if the deceased did not name an heir for that part of the
estate, or if any of the persons named by him to succeed to the entire es-
tate do not wish to or cannot be an heir (§ 3).6

When analyzing the testamentary succession in Poland, it has to be
mentioned that according to the Civil code, a disposition of property ef-
fective upon death may be made only by a will (article 941 of the Civil
code says that no disposition mortis causa can be made otherwise than by
a will). A will may contain dispositions of only one testator, and the Civil
code provides for his dispositions ordinary and special wills of which
must he choose.”

Among the ordinary wills the law distinguishes holographic wills, no-
tarial wills and allograft wills (articles 949 - 951 of the Civil code). Special
wills include oral wills, journey wills and military wills (articles 952 -

[N}

ZALUCKI, M. Wplyw prawa unijnego na polskie prawo spadkowe. In: A. KUS and A.
SZACHON-PSZENNY, eds. Wplyw acquis communautarie iacquis Schengen na prawo
polskie - doswiadczenia i perspektywy: Tom I - 10 lat Polski w Unii Europejskiej. 1. wyd.
Lublin: Wydawnictwo KUL, 2014, pp. 277-290. ISBN 978-83-7702-850-6.

LONGCHAMPS de BERIER, F. Law of Succession: Roman Legal Framework and Compara-
tive Law Perspective. 1sted. Warszawa: Wolters Kluwer, 2011, pp. 23-148. ISBN 978-83-
264-1468-8.

PIATOWSK], J. S. and B. KORDASIEWICZ. Prawo spadkowe: Zarys wyktadu. 7. wyd. War-
szawa: LexisNexis, 2011, pp. 53-56. ISBN 978-83-7620-565-6.

Civil Code [1964-04-23] [consolidated text: Journal of Laws of 2014, item 121].

See WOJCIK, S. Podstawy prawa cywilnego: Prawo spadkowe. 1.wyd. Warszawa:
LexisNexis, 2002, p. 36. ISBN 83-7334-097-1.

See PIATOWSK], J. S. and B. KORDASIEWICZ. Prawo spadkowe: Zarys wyktadu. 7. wyd.
Warszawa: LexisNexis, 2011, pp. 107-117. ISBN 978-83-7620-565-6.
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954 of the Civil code). A will prepared contrary to these forms is not valid.
Those solutions are typical for the former “Eastern Block” countries legis-
lations and were present in the civil codes before the recodification,
a process understood either as a project to create a new civil code, or as
an essential amendment to normalize the look of the existing code. This
so-called recodification has, among others, counteract decodification, the
phenomenon leading to the loss of the central role of the civil code.®

In Poland, the process of recodification is now undergoing. The dis-
cussion concerning this subject has continued for several years. It has
been followed, among others, by Green Book® prepared in 2006 by Civil
Law Codification Committee attached to the Minister of Justice which is
the optimum vision of Civil Law in the Polish Republic and by the project
of first book of civil code of year 2008. The idea of new civil code has
been supported, among others, by Legislation Council in the report con-
cerning the creation of law of year 20061° where it was mentioned that
the present state of the code gives the impression of partial codification
mostly out-of-date so the preparation of new code is a very urgent mat-
ter. In spite of the objection of some circles, the idea of new code was
supported by legal experts.

Now, after a few years, there are alot of ideas on how to change the
law. This in itself raises some questions that need to be asked. Those
questions concern the whole of private law, not only the law of succes-
sion. But precisely in this area some of the questions according to many
sound surprisingly, although they should be placed. It is so partly be-
cause not much attention is paid to the significance of new technologies
in the area of the inheritance law.11 Hence this statement is an attempt to
outline what research should be taken for the designing of the new inher-
itance law instruments in the era of new technologies, what should be
interesting not only for the Polish legislator.

8 McAULEY, M. Proposal for a Theory and a Method of Recodification. Loyola Law Review.
2003, vol. 49, no. 2, p. 262. ISSN 0192-9720.

9 RADWANSKI, Z. ed. Green Paper: An Optimal Vision of the Civil Code of the Republic of Po-
land. 15t ed. Warsaw: Ministry of Justice, 2006. 152 p. ISBN 83-924046-1-0.

10See KEPINSKI, M., M. SEWERYNSKI and A. ZIELINSKI. Rola kodyfikacji na przyktadzie
prawa prywatnego w procesie legislacyjnym. Przeglgd Legislacyjny. 2006, vol. 13, nr1,
p. 10. ISSN 1426-6989.

11 ZALUCKI, M. Wspbtczesne tendencje rozwoju dziedziczenia testamentowego - czyli nie
tylko o potrzebie wprowadzenia wideotestamentu do nowego kodeksu cywilnego. Annals
of Juridical Sciences. 2012, vol. 22, no. 2, pp. 23-52. ISSN 1507-7896.
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Polish testamentary law

As it was mentioned, the present Polish law recognizes six will forms
(three ordinary wills and three special wills). One of the ordinary wills is
the holographic will regulated by article 949 of the Civil code. This regula-
tion says that a testator can make a will by writing it entirely by hand,
signing it and dating it. Due to the article 950 of the Civil code an ordinary
will may also be made in the form of a notarial deed. And, according to
article 951 of the Civil code, a testator may also make a will by declaring
his last will orally in the presence of two witnesses to the official person
(allograft will). Within special wills the law provides, inter alia, an oral
will. According to the article 952 of the Civil code, if imminent death of
the testator is expected or, if due to extraordinary circumstances, it is not
possible or very difficult for a will to be made in ordinary form, the testa-
tor may declare his final wishes orally in the simultaneous presence of at
least three witnesses. The content of this oral will may be established in
such a way that one of the witnesses or a third party writes down the tes-
tator’s declaration within a year of it being made, giving the place and
date of the declaration and the place and date of the written instrument,
and the instrument is then signed by the testator and two witnesses or all
the witnesses. But if the content of an oral will has not been established
in the above manner, it may be established, within six months of the suc-
cession being opened, by the consistent testimonies of the witnesses giv-
en before acourt. If the testimony of one of the witnesses cannot be
heard or encounter obstacles which are difficult be overcome, the court
may consider the consistent testimonies of two witnesses sufficient.

Another one of special wills is a journey will. Article 953 of the Civil
Code says that during a journey on a Polish sea-going vessel or aircraft,
a testator may make a will before the commander of the vessel or aircraft
or his deputy by declaring his final wishes to the commander or his depu-
ty in the presence of two witnesses. The commander of the vessel or the
aircraft or his deputy writes down the final wishes of the testator, giving
the date they are written, and reads the instrument out to the testator in
the presence of the witnesses, after which the instrument is signed by the
testator, the witnesses and the commander or his deputy. If the testator
cannot sign the instrument, the reason for there being no signature
should be given in the instrument. If this form cannot be observed, an
oral will maybe made.
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The last of the acceptable testamentary forms is also a military will.
In pursuance of article 954 of the Civil code, a military will shall be de-
fined by an order of the Minister of National Defence issued in consulta-
tion with the Minister of Justice. According to that order, military will can
be made only at the time of mobilization or war, or being in captivity.
More or less, it has to be done in an oral form.12

The abovementioned Polish legal structures connected with the
freedom of testation are based on the solutions prepared by the inher-
itance law sub-commission established in 1919 within the Codification
Commission of the Republic of Poland. Since that the time has passed and
the novelties and changes introduced by Polish legislator to inheritance
law are not significant. That is why at least it should be considered
whether these old solutions work smoothly nowadays and are suitable in
the context of the current needs and expectations towards inheritance
law regulations.!3 In that context, it can be easily seen that those legal
structures available in this area, aiming at fulfilling the testator’s will in
case of his or her death, sometimes appear to be not adapted to the pre-
sent times. In the age of high technology, the Internet, modern tools of
communication, when almost every household has an access to audio and
video digital recorders (computer sets, mobile phones, cameras), the law
must undergo development and metamorphoses along with the society.
Therefore, dilemmas arisen for years in the study of inheritance law and
connected for instance with establishing whether to give the testator full
testamentary freedom or to restrict it, from time to time as the reality
changes, force the conduction of research into the issues of individual au-
tonomy in this area. Results of such research carried out several or sev-
eral dozens of years ago may lead to erroneous conclusions and not to
reflect the right inheritance law reality, therefore the inheritance regula-
tions by law may sometimes not meet the current needs of the society.1*

Considering the above and especially due to the changes which have
taken place in Poland since the political transformation, it is essential to
have a new look at this area and to assess from the beginning the signifi-

12 SKOWRONSKA-BOCIAN, E. Testament w prawie polskim. 1. wyd. Warszawa: LexisNexis,
2004, pp. 13 and following. ISBN 83-7334-321-0.

13 See Van ERP, S. New Developments in Succession Law. Electronic Journal of Comparative
Law [online]. 2007, vol. 11, no. 3, pp. 12-14 [cit. 2014-04-28]. ISSN 1387-3091. Available
at: http://www.ejcl.org/113/article113-5.pdf.

14 SPENCER, P. S. Of Sound Mind and Gigabytes - The Future of Digital Wills. Intelligencer
Journal. 2013-07-08, p. 5. ISSN 0889-4140.
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cance of the principle of testator’s freedom to dispose of his or her estate
in case of death. Discussions over new conceptions are nothing new,
since certain attempts at the improvement of the situation in the field of
private law were made long ago.!> However, over twenty five years have
passed after the abandonment of the communist system and those years
are without any larger project of a new civil code including inheritance
law. Now, when we are after a lot of amendments around civil law,16 we
should also consider more versatile research on inheritance law. Which
ways should it go?

iPhone will?

The new age of technology has exponentially grown and allows for the
transmission of various data messages from personal computers to port-
able devices. Because of the development of new technologies, legal prac-
titioners are compelled to take cognizance of some developments, and
evaluate the use of data transmission for legally recognized acts, even for
the purposes of inheritance law.17 In recent years there has been an in-
crease in private and commercial activity on the Internet.

Lately, it has been said in the Anglo-American doctrine that the wide
variety of circumstances in which a deceased can express himself, exac-
erbated in these times of apps, personal computers and tablets, an execu-
tor or their advisers must be vigilant to ensure they are fully comprised
of the testator’s wishes and testamentary dispositions. That is why the
courts should try to give effect to a deceased’s testamentary intention if
they can.18 An observation associated with this idea was made in New
South Wales over twenty years ago, when the court stated that there are
many cases in which the intention of the deceased has not been able to be
given effect. “That is an evil which should be remedied as far as may

15 VARUL, P. The Impact of the Harmonisation of Private Law on the Reform of Civil Law in
the New Member States. In: R. BROWNSWORD, H.-W. MICKLITZ, L. NIGLIA and S.
WEATHERILL, eds. The Foundations of European Private Law. 1sted. Oxford: Hart, 2011,
pp. 285-292. ISBN 978-1-84946-065-1.

16 In particular, the law of contract and the law of property were undergoing big transfor-
mation.

17 See SNAIL, S. and N. HALL. Electronic Wills in South Africa. Digital Evidence and Electronic
Signature Law Review. 2010, vol. 7, p. 67. ISSN 2054-8508.

18 BENNETT, M. Technology and Wills (Using an iPhone, Word or Other Modern Devices).
Lexology [online]. 2014-04-16. 6 p. [cit. 2014-04-28]. Available at: http://www.lexology.
com/library/document.ashx?g=7c55bb2e-9726-4a5a-acd4-e7d1475010bb#page=1.
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be.”1? It follows that, on the one hand, there is an opinion that the formal
requirements must give way to the last will, at least if the will of the tes-
tator is clear.20 On the other hand, meeting the formal requirements - ac-
cording to many - is so important that if they are not met, the will should
be considered as invalid in any circumstances.?!

A good example of what can happen if agree with one of those views
can be the recent court rulings from Australia. The deceased shortly be-
fore his suicide created a series of records on his iPhone. One was ex-
pressed to be his last will in which the deceased named an executor and
provided for his property to be gifted away. The named executor applied
to the court seeking that the iPhone record be proved as a will. His appli-
cation was successful even though the law in Australia does not provide
such form of wills.22 When considering this judgement, the court ob-
served that the document commenced with the words, “This is the last
will and testament...” of the deceased, who was then formally identified,
together with a reference to his address. The court also said that the ap-
pointment of an executor, again, reflects an intention that the document
be operative. Then the court has noticed that the deceased typed his
name at the end of the document in a place where on a paper document
a signature would appear, followed by the date, and a repetition of his
address. All of that, it the opinion of the court, demonstrated an intention
that the document be operative. The instructions contained in the docu-
ment, as well as the dispositions which appear in it, all evidence an inten-
tion that it be operative on the deceased’s death. In particular, the cir-
cumstance that the document was created shortly after a number of final
farewell notes, and in contemplation of the deceased’s imminent death,
and the fact that it gave instructions about the distribution of his proper-
ty, all confirm an intention that the document be operative on his death.
It was why the court was satisfied that the deceased intended the docu-

19 In the Estate of Masters (Deceased); Hill v. Plummer [1994-05-18]. New South Wales Law
Reports. 1994, vol. 33, pp. 446 and following. ISSN 0312-1674.

20Van ERP, S. New Developments in Succession Law. Electronic Journal of Comparative Law
[online]. 2007, vol. 11, no. 3, pp. 12-14 [cit. 2014-04-28]. ISSN 1387-3091. Available at:
http://www.ejcl.org/113/article113-5.pdf.

21 CHALMERS, J. Testamentary Conditions and Public Policy. In: K. G. C. REID, M. ]. de WAAL
and R. ZIMMERMANN, eds. Exploring the Law of Succession: Studies National, Historical
and Comparative. 15t ed. Edinburgh: Edinburgh University Press, 2007, pp. 99-113. ISBN
978-0-7486-3290-9.

22 Jason Yu - Karter Yu [2013-11-06] [online]. 2013, QSC 322 [cit. 2014-04-28]. Available at:
http://www.queenslandreports.com.au/docs/db_keydecisions/QSC13-322.pdf.
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ment which he created on his iPhone to form his will.23 And it was the
reason why the court issued a grant of probate of the iPhone document to
the executor named in it.

On the other hand, a similar case was decided in Sweden. The de-
ceased spent part of his last hours alive sending text messages to his fam-
ily and friends in which he detailed what they would inherit when he
died. A few hours later, he committed suicide. In the court procedure it
was established that this was definitely his last will that he wanted to
split his assets this way. A district court at first ruled the text messages
were valid, but then an appeals court has overturned the verdict. Accord-
ing to one of the Swedish inheritance law experts, if the man had written
down his last wishes with a pen, the instructions would have remained
valid. In the press release it was pointed out that it was time for a thor-
ough review of inheritance law in Sweden. “Swedish inheritance laws are
ancient and alot has happened since the early 20t century when the
rules were written down.”24

So as can be seen, new technologies rise alot of questions on the
grounds of inheritance law. It can be noticed that thinking outside the
square may be required because of the future testamentary dispositions
that may occur. It is why practitioners must confirm that the deceased’s
testamentary intentions nowadays may not be limited only to formal will
executed in accordance with the legislation. It should be observed that
more and more people are preparing a video in which they read the will
and explain why certain gifts were made and others not made. Finally we
are living in the times where every household has an access to audio and
video digital recorders and might be willing to use them for the inher-
itance law purposes. This includes the various modern devices on which
testator intentions may be recorded. That is why we need to find legal
solutions for such needs and expectations.2>

2z Jason Yu - Karter Yu [2013-11-06] [online]. 2013, QSC 322 [cit. 2014-04-28]. Available at:
http://www.queenslandreports.com.au/docs/db_keydecisions/QSC13-322.pdf.

24 See the opinion of M. Brattstrom spoken for Sveriges Radio, cited by The Local on Febru-
ary 14t, 2014, in the article SMS Not a Valid Last Will and Testament: Court. In: The Local
[online]. 2014-02-24 [cit. 2014-04-28]. Available at: http://www.thelocal.se/20140224/
sms-not-valid-last-will-and-testament-court/.

25 See ZALUCKI, M. Wspéiczesne tendencje rozwoju dziedziczenia testamentowego - czyli
nie tylko o potrzebie wprowadzenia wideotestamentu do nowego kodeksu cywilnego.
Annals of Juridical Sciences. 2012, vol. 22, no. 2, pp. 23 and following. ISSN 1507-7896.
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In this context, when thinking of continental Europe, especially of Po-
land, it can be observed that the legislation and judicature is still domi-
nated by the traditional views. It is believed that the formal requirements
of wills uphold the testamentary dispositions and are designed to pre-
vent abuses.2¢ Because of that it seems doubtful that the courts are will-
ing to apply well established legal principles to new technologies. An as-
sumption can be expressed that such case under the Polish legal system
would have ended without acknowledging the validity of a will.2”

New tasks

The analysis of the Polish Civil code regulations governing the scope of
testator’s freedom to dispose of his or her estate in case of death shows
that they do not face the challenges put out nowadays to inheritance leg-
islation by new technologies. The same can be said about some other Eu-
ropean legal systems. That is why in the nearest future the basic research
task should be concerned with the influence of the development of tech-
nology on legal tools which may be used by the testator to shape social
relationships mortis causa. It should answer the question if the current
forms of testament are coherent with technological possibilities offered
for the last years due to the appearance of a number of technical equip-
ments available almost in every household.

Moreover, in view of the fact that one of the main tasks of modern
inheritance law is to connect the available legal structures with the shape
of property relations existing in the society and to favour solutions which
enable to make the most of the testator’s estate after his or her death,
such research should examine what consequences in this field of law fol-
low, inter alia, from the wide availability of audio and video digital re-
corders, and what are legal consequences of registering the last will of
the testator using such equipment, e.g. if in such context, can we call
avideo testament a newly developing form of estate disposition. In this
scope the new rising scientific projects should search for connections be-
tween the above-indicated technical equipment and the possibilities of
fulfilling the last will of the testator, analyze if they may be useful for ap-
plying the principle of testamentary freedom present in inheritance law

26 See MAHANY, B. Electronic Wills - Convenience or Recipe for Fraud?. In: Due Diligence
[online]. 2013-12-28 [cit. 2014-04-28]. Available at: http://www.mahanyertl.com/ma-
hanyertl/2013/electronic-wills-convenience-or-recipe-for-fraud/.

27 Such will form is inconsistent to the Civil code and should be invalidated due to the arti-
cle 958 of the Civil code. Civil Code of the Republic of Poland.
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and explain if the application of such equipment by the testator will facil-
itate or hinder the execution of testator’s will mortis causa.

At the same time, due to the increased migration of the society and
more frequent acquisition of properties abroad which result in inher-
itance with aforeign element (settled under aforeign law), the legal
scholars projects should aim at showing implications carried by the
availability of legal instruments which enable the testator under the pri-
vate international law to dispose of his or her estate mortis causa as ap-
pearing in other systems of internal law, especially at establishing if lib-
eralized requirements concerning a form of estate disposition in case of
death in some legal systems which allow to accept as valid a testament in
a form unknown in Poland (e.g. in an electronic form) may pose a threat
to the order of succession as provided in the Polish law or help to fulfill
the last will of the testator.28

A temptation to use of technologies

In the age of advanced technologies, and the Internet, when almost each
household has an access to audio and video digital recording equipment
(computer sets, mobile phones, cameras),?? there exists a temptation to
make use of such equipment also for inheritance law purposes and rec-
ord a last will in this way. It seems that the possibility to pass the last will
in such aform directed to family and friends could undoubtedly make
a testament even more personal than now, allowing at the same time to
sincerely justify the dispositions made. It would open up a possibility of
saying goodbye to family and friends in a more spectacular manner,
which leaves unforgettable memories and changes a bit unrewarding
role of the legal transaction - a testament. It might be useful if the devisor
is not a lawyer and writing a formal will may seem like a lot of trouble
and expense (if he wants to hire a lawyer). Turning on the video camera

28 These instruments can be observed in the Australian law which recognizes the so-called
substantial compliance doctrine. See LANGBEIN, ]J. H. Substantial Compliance with the
Wills Act. Harvard Law Review. 1975, vol. 88, no. 3, pp. 489 and following. ISSN 0017-
811X

29 No statistics have been made about Poland, but it can be believed that statistics look simi-
lar in the free market economies. According to the source from the United States of Amer-
ica, today about 76 % of adults own a computer, 85 % of adults use the internet, and 46 %
of adults own a smartphone. This phenomenon increases. See KOPPEL, D. From the File
Cabinet to Cloudacre: Resolving the Post-Mortem Crisis of Digital Asset Disposition for the
Fiduciary [online]. 2013, p.1 [cit. 2014-04-28]. Available at: http://www.kceps.org/
downloads/2013_prize/DavidKoppelFromTheFileCabinet.pdf.
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and recording the devisor expressing his wishes about who he want to
inherit his property seems much easier. Also, a video can be a useful tool
when the devisor is concerned that someone might try to challenge his
will after death. Avideo can provide useful evidence that the devisor
knew what he was doing and wasn’t being manipulated.

At least it seems like the technologies can be used for that purposes.
But before writing a new legislation, research projects should be con-
ducted and doctrine discussion should be started. Such projects should
examine if possibilities created by new technologies may be used by
available legal instruments which are applied by the testator to dispose
of his or her estate in case of death or if it is necessary to make new gen-
eralizations and assertions and to advance new theories concerning the
usage of technical equipment for inheritance law purposes. The result of
such projects should include, inter alia, the legal characteristics of video
testament as a new inheritance law instrument. Such research will allow
to enrich the knowledge of inheritance law, will be a contribution to the
development of this scientific field and will enable to explain connections
existing between the development of technology and legal tools applied
by the testator to shape social relationships mortis causa. Up to now, no
research has been conducted in this scope in Poland, and there are no
significant similar projects in the Central and Eastern Europe.

A value added to the present knowledge

New research in the area of inheritance law should result in the prepara-
tion of a paper that will supplement scholarly achievements of the inher-
itance law, especially in the area of legal tools applied in estate disposi-
tion in case of death. In connection with the development of new tech-
nologies, the current regulations pertaining to a form of testament have
to be assessed, which will allow to establish if their structures rise to the
challenges and possibilities created by widely accessible technical
equipment.30 An essential outcome of the research conducted should in-
clude an answer to the question if the changing technological reality may
affect norms concerning the tools applied in estate disposition in case of
death. In this aspect an attempt should be made to explain in terms of the
inheritance law the significance of changing geopolitical factors which
enable the acquisition of properties abroad in the context of the possibil-

30 See ZALUCKI, M. Wspétczesne tendencje rozwoju dziedziczenia testamentowego - czyli
nie tylko o potrzebie wprowadzenia wideotestamentu do nowego kodeksu cywilnego.
Annals of Juridical Sciences. 2012, vol. 22, no. 2, pp. 23 and following. ISSN 1507-7896.
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ity of the testator to use regulations of a foreign inheritance law in order
to create a desired order of succession and also threats to creditors mak-
ing claims about the estate.3! Avalue added to the present knowledge
should also be the presentation of foreign studies and court practice of
the chosen countries with reference to formal requirements of testamen-
tary dispositions in the context of new technologies. The analysis of judi-
cial and doctrinal tendencies will allow to formulate potential conclu-
sions de lege ferenda with reference to the future regulations of the
Polish inheritance law, including potential delineating of a video testa-
ment as a separate form of estate disposition mortis causa.

Conclusion

Almost ten years passed and the changes prepared by the Codification
Committee in Poland did not lead to the creation of the new Code or even
to the preparation of its project. Suggestions concerning new fourth book
of civil code (inheritance law) have not even been officially presented.
Codification Committee has so far prepared afew projects concerning
single legal inheritance institutions. Such projects, no matter whether
they were introduced or are still in the project phase, were considered
controversial and scientific opinions concerning this subject were varied.
And they did not contain any solutions to the problems of new technolo-
gies in the area of inheritance law.

Meanwhile, it should be mentioned that in recent years changes in
some countries’ inheritance laws are caused by new legal problems re-
sulting from technological development and cultural and social changes.
Especially technological changes bring a fresh perspective to inheritance
law. Influence of new technologies on legal relations cannot pass unde-
tected, what, among others, stimulates discussion how they can be used
in the area of inheritance law. In this context, maybe it is time for estate
law reform that would allow new technology based testamentary inten-
tions that do not comply with current legislative requirements to be giv-
en effect. But to answer this question a serious research needs to be
done.

31 The possibility is about to open because of the Regulation (EU) No. 650/2012 of the Euro-
pean Parliament and of the Council of 4 July 2012 on jurisdiction, applicable law, recogni-
tion and enforcement of decisions and acceptance and enforcement of authentic instru-
ments in matters of succession and on the creation of a European Certificate of Succession
[2012-07-27]. OJ L 201, pp. 107-134. The Regulation shall apply to the succession of per-
sons who die on or after August 17t, 2015.
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In the abovementioned context, many factors should be considered.
The most important of them are among others the ones connected with
the European Integration and with the activity of constitutional courts.
Uniform inheritance law in the whole European Union was always tempt-
ing. That is why particular legislators, regardless of Union legislation re-
strictions and theoretical legal arguments, changing their law, they usual-
ly did it taking into account the European integration process. Until now
no efforts have been undertaken to standardize material inheritance law
at the European level and the concept of giving European dimension to
this law is still alive - newly adopted resolution being the example. Sec-
ondly, standards prepared on the background of constitution regulations
should become references to suggested changes. As far as inheritance law
is concerned I mean guidelines for basic act concerning protection of in-
heritance rights which evolved in recent years as well.

When talking about new inheritance law instruments one more thing
need to be considered. The validity of any suggested changes can be
evaluated only after several dozen years. Because, as Stelmachowski
stated some time ago, inheritance law regulations could only be verified
by the third generation.32 Observing the development of private law in
the European Union it may turn out that within the period of next several
dozen years inheritance law solutions possibly created at that level will
slowly displace national solutions what will not favour possible new cod-
ifications. Observation of such trends should become a challenge for na-
tional legislator and future national inheritance law should have Europe-
an dimension. Maybe in several dozen years uniform inheritance law will
be operating in the whole Europe.
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Mobbing a Sikanovanie zamestnanca
ako forma zneuZzitia prava

Mobbing and Chicanery of the Employee
as a Form of Abuse of Right

Helena Barancova

Abstract: The presented study focuses on the current issues of the mobbing
and chicanery of the employee as a form of abuse of right. Its author specif-
ically concentrates on the following priority areas: concept of chicane, re-
spectively chicanery, chicane as a form of abuse of right, the European Un-
ion legislation, foreign legal regulations of chicane, national legal regula-
tion of chicane; concept of mobbing and its features; bossing; chicane -
mobbing as a form of abuse of right, concept of good manners; chicane and
discrimination; harassment - sexual harassment, instruction to harass-
ment.

Key Words: Anti-Discrimination Act; Discrimination; Prohibition of Dis-
crimination; Burden of Proof; Chicanery at Work; Mobbing; Bossing; Har-
assment; Sexual Harassment; Instruction to Discrimination; Employee;
Health and Safety at Work; Convention on Human Rights and Fundamental
Freedoms; Labour Code of the Slovak Republic; Good Manners in Labor
Law; Prohibition of Abuse of Rights; the European Union Law.

Abstrakt: PredloZend Stidia sa zameriava na aktudlnu problematiku
mobbingu a sikanovania zamestnanca ako formy zneuZitia prdva. Autorka
sa v nej osobitne venuje nasledujiicim taZiskovym oblastiam: pojem Sikany,
respektive Sikanovania, Sikana ako druh zneuZitia prdva, legislativa Eurdp-
skej tnie, zahranicné prdvne tpravy $ikany, vnitrostdtna uprava Sikany;
pojem mobbing a jeho znaky; bossing; sikana - mobbing ako druh zneuZitia
prdva, pojem dobré mravy; Sikana a diskrimindcia; obtaZovanie - sexudlne
obtaZovanie, pokyn na obtaZovanie.

Klticové slova: Antidiskriminacny zdkon; diskrimindcia; zdkaz diskrimi-
ndcie; dékazné bremeno; Sikanovanie v prdci; mobbing; bossing; obtaZova-
nie; sexudlne obtaZovanie; pokyn na diskrimindciu; zamestnanec; bezpec-
nost’ a ochrana zdravia pri prdci; Dohovor o l'udskych prdvach a zdklad-
nych sloboddch; Zdkonnik prdce Slovenskej republiky; dobré mravy v pra-
covnom prdve; zdkaz zneuZitia prdva; prdvo Eurdpskej tinie.
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V obdobi ostatnych rokov aplika¢na prax avizuje narastanie Sikanovania
zamestnancov na pracovisku. Pocet pripadov Sikanovania zamestnancov
vzrastd aj v zahrani¢i. Casto sa $ikanovanie v oblasti pracovnopravnych
vztahov nazyva mobbingom, obtazovanim alebo bossingom. Zac¢iatkom
maja bol medializovany pripad Sikanovanej Zeny, voci ktorej zamestnava-
tel' - velkd americka telekomunikacna firma -uplatnioval Sikanu uZ od
roku 2005, ked’ prestupila na islam. Za Sikanovanie v praci a neskorsiu
stratu zamestnania dostala moslimka v USA odskodné v rekordnej vyske
5 milionov USD, vratane uslej mzdy. Podl'a dennika Cansas City Star je
takéto odskodnenie najvyssim, aké bolo vtakomto pripade prisudené
v americkom $tate.!

Vyskumy Eurépskej tnie ukazuji, Ze Zeny sa vo viacSej miere ako
muZi stavaju predmetom mobbingu. Aj zamestnanci zamestnani len na
urciti dobu sa castejSie stavaju predmetom mobbingu v porovnani so
zamestnancami zamestnanymi na neurcity ¢as. Prekérne zamestnania su
CastejSie prilezitostou pre uskutoc¢novanie mobbingu ako stale pracovné
miesta zamestnancov, obsadené na pracovnu zmluvu na neurdity cas.
Mobbing a Sikana na pracovisku vedie casto k stresom podmienenym
ochoreniam zamestnancov a predstavuje zdravotné riziko pre zamest-
nanca.?

Na Slovensku nedavno medializované pripady Sikanovania zamest-
nancov z oblasti pracovnopravnych vztahov ukazali, Ze v Slovenskej re-
publike nemame dostatok pravnych nastrojov na ochranu zamestnanca
pred Sikanovanim na pracovisku. Aj ked' je fakt, Ze Zakonnik prace, ani
iny pracovnopravny predpis nepoznad termin Sikanovanie ¢i mobbing,
bliz$im skiimanim pravnej povahy Sikanovania alebo mobbingu ¢i obta-
Zovania zistime, Ze aj existujlica pracovnopravna Uprava poskytuje moz-
nosti pravnej ochrany Sikanovanému zamestnancovi alebo zamestnanco-
vi, vo¢i ktorému sa v ramci pracovnopravnych vztahov uplatiiuje mob-
bing alebo bossing.

Pokial ide o pojem Sikanovanie a mobbing, ide o ve'mi podobné po-
jmy, predstavujice spravanie, ktoré nie je stladné s pravom a ktorého
ciel'om je vylucCenie zamestnanca z pracovného kolektivu alebo z pracov-

-

Americka moslimka vysudila za Sikanovanie v praci 5 miliénov dolarov. In: Pluska.sk [on-
line]. 2012-05-06 [cit. 2014-04-07]. Dostupné na: http://www.pluska.sk/krimi/zahra-
nicne-krimi/americka-moslimka-vysudila-za-sikanovanie-praci-5-milionov-dolarov.html.
Sprdva Eurépskeho parlamentu o mobbingu na pracovisku [2001-07-16], s. 12.

[N}
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nopravneho vztahu. Pravne formy mobbingu ¢i Sikanovania na pracovi-
sku st vel'mi rozmanité, aj ked' ich m6Zeme spojit' so spolo¢nym menova-
tel'om urcitého typu najma psychického nasilia a obtaZovania na pracovi-
sku. Ide o obtazovanie, ktoré je v prevaznej miere v rozpore s l'udskou
dostojnostou.

Vyssie uvedené pojmy, aj ked’ st vel'mi podobné, vykazuji navzajom
aj isté rozdiely, ktoré zddraziiuje najma nemecka stidna judikatira.3

Pojem Sikany (Sikanovania)

V literattre sa pouziva nielen pojem Sikanovania zamestnanca na praco-
visku, ale aj pojem Sikany. V pravnickej literatire sa pouZziva Castejsie po-
jem Sikany.

Pojmom $ikany sa v slovenskom prave ako prvy zaoberal Stefan Luby
vo svojom klasickom diele Prevencia a zodpovednost v obc¢ianskom pra-
ve z roku 1958. V ramci skimania pojmu zneuZitia prava a vykonu prava
v rozpore s dobrymi mravmi vymedzil pojem Sikany ako druh zneuZitia
prava, ktoré je na rozdiel od konania v rozpore s dobrymi mravmi dmy-
selné, a v pripade Sikany k tomu pristupuje eSte znak imyslu, cielom kto-
rého je sposobit Sikanovanej osobe hmotnu alebo nehmotnd ujmu.* Ide
o zneuzitie prava na Skodu druhého ucastnika pracovnopravneho vzta-
hu, ktoré sa uskutocnuje zamerne preto, aby bol tento tcastnik poskode-
ny, a aby mu takymto vykonom prava bola spésobena ujma.

Na pojem Sikany na pracovisku v odbornej zahrani¢nej literatire
existuje mnoho nazorov. Casto sa pojem $ikany na pracovisku obsahovo
prelina s pojmom mobbingu alebo obtazovania. Mnohé zahrani¢né prav-
ne Upravy upravuju mobbing alebo Sikanovanie na pracovisku v ramci
systematickych Casti diskrimina¢nych spravani, najma pokial ide o pojem
obtaZovania na pracovisku. Z medzindrodnych pravnych prameniov
moZno vyvodit, Ze Sikanovanie na pracovisku alebo obtaZovanie by sme
mohli systematicky zaradit predovsetkym do obsahového ramca bezpec-
nosti a ochrany zdravia pri praci. Podl'a platnej pracovnopravnej Upravy
obt'azovanie je obvykle obsahovou stcastou pojmu diskriminacie a defi-
nuje ho antidiskrimina¢ny zakon.

3 Vid' napriklad Rozhodnutie Krajinského pracovného sudu Thiiringen 5 Sa 403/20 [2001-
04-10]; Rozhodnutie nemeckého Spolkového pracovného siudu 7 ABR 14/96 [1997-01-15];
a Rozhodnutie nemeckého Spolkového pracovného stidu 10 AZR 592/06 [2007-03-28].

+ LUBY, S. Prevencia a zodpovednost’ v ob¢ianskom prdveI. 1.vyd. Bratislava: Slovenska
akadémia vied, 1958, s. 327 a nasl. ISBN neuvedené.
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Zakonnik prace, ani iny pracovnopravny predpis nevymedzuje pojem
Sikany.

Aj ked’ nasSim cielom nie je pojmové vymedzenie Sikany alebo mob-
bingu ¢i obtaZovania, treba uviest, Ze tieto tri pojmy sa pouzivaju casto
na oznacenie konania toho istého obsahu. Viac je v slovenskom pravnom
systéme vZity pojem Sikanovania a menej pojem mobbingu. Pokial ide
0 obtaZovanie, to treba chdpat najcastejSie ako sucast diskriminacie
v oblasti pracovnopravnych vztahov. Okrem ponimania obtaZovania ako
jednej z foriem diskriminacie, obtaZovanie nemusi byt vzdy spojené
s prislusnym diskrimina¢nym znakom (napr. rod, rasa, etnicka prislus-
nost, vek, zdravotné postihnutie, sexualna orientacia). Nemecka judika-
tira po prijati antidiskriminacného zdkona vSetky relevantné formy
mobbingu na pracovisku podriad'uje pod pojem obtaZovania na pracovi-
sku.s

Sikana ako druh zneuZitia prdva

V oblasti pracovného prava treba Sikanu na pracovisku povazovat za
druh zneuzitia prava, ktory zakazuje ¢lanok 2 Zakladnych zasad Zakonni-
ka préace.

Citované ustanovenie Zakonnika prace sucasne zakotvuje prikaz
Ucastnikov pracovnopravnych vztahov vykon prav a povinnosti uskutoc-
novat v silade s dobrymi mravmi.

Sikana na pracovisku méze naplnit’ aj skutkovi podstatu niektorého
z priestupkov podla zdkona o priestupkoch alebo aj skutkovi podstatu

trestného ¢inu podl'a Trestného zakona.

Legislativa Eurépskej tinie

Pravo Eur6pskej unie nezakotvuje pojem Sikany, ani pojem mobbingu, aj
ked’ na druhej strane treba povedat, Ze Eurépska tinia v obdobi ostatnych
dvoch desatroci vyvinula viaceré iniciativy smerujtce k ochrane zamest-
nanca voci Sikanovaniu, obtazovaniu ¢i mobbingu alebo bossingu.

Eurépsky parlament prijal eSte vroku 2001 rozhodnutie
¢.2001/2339(INI) o obtaZovani na pracovisku, ktoré bolo obsahovo za-
merané proti Sikanovaniu na pracovisku. V tomto rozhodnuti Ziadal Radu
EU, aby zvazila rozéirenie posobnosti smernice 89/391/EHS o ochrane

5 Rozhodnutie nemeckého Spolkového pracovného siidu 7 ABR 14/96 [1997-01-15]; a Roz-
hodnutie Spolkového stidneho dvora 1l ZR 277/01 [2002-08-01].
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zdravia pri praci alebo navrhla zvaZzit pripravu novej smernice ako prav-
neho nastroja proti Sikanovaniu, s cielom zabezpecenia déstojnosti za-
mestnanca na pracovisku. Samotnad Ramcova smernica 89/391/EHS
o ochrane zdravia pri praci zakotvuje len vSeobecné povinnosti zamest-
navatel'ov v oblasti bezpecnosti a ochrany zdravia pri praci, ako aj ich
zodpovednost za to, aby zamestnanci pocas vykonu prace neboli vysta-
veni pracovnym trazom, inym ujmam na zdravi, ¢im sa nepochybne mys-
I aj Sikanovanie. Eurépska agentira pre bezpecnost a ochranu zdravia
pri praci definuje Sikanovanie na pracovisku ako opakované nezmyselné
spravanie sa voc¢i zamestnancovi alebo skupine zamestnancov, ktoré
predstavuje riziko pre bezpecnost a ochranu zdravia pri praci. Méze ist
o nezmyselné spravanie sa jednotlivca alebo skupiny osob. Pritom sa pre
danost Sikanovania na pracovisku vyzaduje, aby sa takéto spravanie

Vs v

opakovalo a trvalo dlhsi ¢as.

V roku 2007 bola eurédpskymi socidlnymi partnermi podpisand Ram-
cova dohoda o obtaZovani a nasili na pracovisku, ktora mala byt c¢len-
skymi $tatmi EU implementovana do troch rokov. Zakladnym cielom
Ramcovej dohody je prevencia a rieSenie problémov Sikanovania a sexu-
alneho obtazovania na pracovisku. Dohoda formuluje povinnosti za-
mestnavatel'a pri predchddzani sexudlneho obtaZovania na pracovisku,
ako aj prevenciu proti Sikanovaniu na pracovisku.

Za vyznamny pravny nastroj v boji proti Sikanovaniu na pracovisku
treba povazovat smernicu 2000/78/ES, ktora vytvara vSeobecny pravny
ramec proti diskriminacii v zamestnani a povolani (dalej len ,Ramcova
smernica“), ako aj smernicu 2000/43/ES o zdkaze diskriminacie z raso-
vych alebo etnickych dévodov. So Sikanovanim najtesnejsie suvisi pojem
obtaZovania, ktoré vysSie uvedené smernice povazuji za obsahovu su-
Cast’ diskriminacie, so vSetkymi socidlnopravnymi nasledkami, vratane
sudnej ochrany a obrateného dékazného bremena, ktoré je na strane za-
lovaného. V zmysle uvedenych smernic ide o obtaZovanie, ktoré je spaté
s niektorym z diskriminac¢nych dévodov.

PretoZe Sikanovanim sa Casto porusuje dostojnost dotknutej osoby,
z hl'adiska pravnej ochrany poskodeného je pravne vyznamny aj ¢lanok 1
Charty zakladnych prav EU, ktory ochranu l'udskej déstojnosti zakotvuje
na prvom mieste, a v zahranic¢nej literatire sa vedu zZivé diskusie o tom,
Ze pravo na ochranu l'udskej dostojnosti, ako ,pravo prav*, je vybavené aj
pravnym narokom, t.j. je sidne vymahatel'né. Pravna sila tohto prava za-
kotveného v Charte zakladnych prav EU je tak intenzivna, Ze ho treba
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uplatiiovat’ aj pri Casti tzv. nendrokovatel'nych prav v pripade, ak sa nimi
zasiahne aj do prava na dostojnost 'udskej osoby. Mobbing na pracovi-
sku je najCastejSie poruSenim ¢lanku 6 ods.1 Dohovoru Rady Eurdpy
o l'udskych pravach a zakladnych slobodach.

Z europskych pravnych pramenov relevantnych pre oblast Sikano-
vania na pracovisku na prvom mieste treba spomenut Dohovor Rady Eu-
répy o l'udskych pravach a zadkladnych slobodach, ktory zakotvuje nielen
pravo na dostojnost’ cloveka, ale aj pradvo na ochranu sikromného Zivota
a zakaz nel'udského a ponizujiceho zaobchadzania a d’alSie I'udské prava.

Systém pravnych pramenov Rady Eurépy pri reglementacii Sikano-
vania na pracovisku dotvara Eurdpska socidlna charta a Revidovana Eu-
répska socidlna charta, ktoré Slovenska republika ratifikovala.

Zahranicné prdvne tipravy Sikany

Len niektoré zo zahrani¢nych pravnych tprav maja vyslovné zakotvenie
zakazu Sikanovania alebo mobbingu na pracovisku. Ide o pravne tpravy
Svédska, Francuzska, Spanielska, Pol'ska aSlovinska. Aj v krajinach,
v ktorych nie je pojem mobbingu vyslovne pravne formalizovany, maju
Ciastoc¢né upravy o mobbingu na pracovisku. Napriklad belgickd pravna
Uprava mobbing na pracovisku povazuje za opakujuce sa spravanie roz-
nych sposobov, ktoré je zneuzitim prava. Uskutoc¢nuje sa hlavne slovami,
gestami, poniZovanim, ktorych cielom je posSkodit dostojnost zamest-
nanca, jeho fyzicka alebo psychicku integritu. Ohrozuji zamestnanie mo-
bovaného zamestnanca avytvaraju nepriatel'ské a zastraSujuce pod-
mienky v pracovnom prostredi.6

Svédska pravna tiprava vymedzuje definiciu mobbingu, resp. $ikano-
vania v praci ako opakujice sa jednostranné negativne konanie, ktoré
sprevadza vykon prace jednotlivych zamestnancov a ktoré moéze viest
k socidlnemu vyliceniu zamestnancov.”

Francizska pracovnopravna dprava vyslovne zakotvuje, Ze Ziadny
zamestnanec nesmie byt na pracovisku predmetom Sikany, ktora smeru-
je alebo pdsobi na poskodenie jeho dostojnosti a vedie k zhorSeniu pod-
mienok prace na pracovisku.8

6 Sprdva Eurdpskeho parlamentu o mobbingu na pracovisku [2001-07-16], s. 11.
7 Svédsky zdkon o pracovnom prostredi.
8 Zdkon o socidlnej modernizdcii Franciizska.
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Podl'a britského prava sa mobbing definuje ako ofenzivne, zlou vél'ou
sprevadzané konanie, ktoré predstavuje zneuZitie moci pomocou pri-
slusnych prostriedkov zameranych acielenych ktomu, aby adresata
mobbingu ponizili, zosmiesSnili a spdsobili jeho vylucenie z pracovného
kolektivu.?

Zakonnik prace Pol'ska zakotvuje pojem mobbingu ako spravanie
vztahujuce sa alebo zamerané na zamestnancov, ktoré predstavuje ne-
pretrZité alebo pretrvavajlice obtazovanie a Sikanovanie. Takéto poniZo-
vanie a obtazovanie ponizZuju, zosmiesnuju, izoluju alebo vylucuju za-
mestnanca z pracovného kolektivu, resp. sa uskutocnuju s tymto zame-
rom. Ak v dosledku Sikanovania ¢i mobbingu dbéjde k zhorSeniu zdravot-
ného stavu zamestnanca, ten je opravneny sa domahat u zamestnavatel'a
finan¢nej ndhrady za utrpend ujmu, ktora nesmie byt niZsia neZ je vyska
minimalnej mzdy.

ESte prisnejsia iprava obtazovania, chdpaného ako Sikany, je pravna
uprava Slovinska, podl'a ktorej vSetky formy obtazZovania na pracovisku
su trestnym Cinom s trestom odnatia slobody az na dobu dvoch rokov.
V pripade preukdzania nepriaznivych nasledkov fyzického alebo psychic-
kého charakteru doba vykonu trestu mdze byt prediZena az na obdobie
troch rokov. Okrem trestnopravnych sankcii poruSenie ddstojnosti za-
mestnanca zaklada aj moznost uloZenia pokuty az do vysky 20 000 EUR.
Za pozitivne mozno hodnotit, Ze slovinsky Zakonnik prace vyslovne za-
kotvuje pojem sexualneho nasilia a inych foriem obtaZovania a mobbin-

gu.

Sikanovanie sa v niektorych zahrani¢nych upravach zakotvuje pod
pojem moralneho obtaZovania. Napriklad francuzsky Zakonnik prace
v ¢lanku L. 1152-1 zakotvuje zdkaz moralneho obtazovania zamestnan-
ca.l0 Podl'a Zakonnika prace Francuzska zZiadny zamestnanec nesmie tr-
piet opakovanym spravanim moralneho obtazovania, ktorého ciel'om je
alebo méze byt zhorSenie pracovnych podmienok zamestnanca a ktoré
moZu poskodit jeho individudlne prava a déstojnost, ako aj ovplyvnit je-
ho zdravie a profesijnd kariéru. V zmysle franctizskeho Zakonnika prace
Ziadny zamestnanec nesmie byt postihnuty za to, Ze sa odmietol podro-
bit opakovanému moralnemu obtazovaniu, alebo preto, Ze zhromazdil

9 BRINKMANN, R. D. Mobbing, Bullying, Bossing: Treibjagd am Arbeitsplatz: Erkennen, Be-
einflussen und Vermeiden systematischer Feindseligkeiten. 1. Aufl. Heidelberg: Sauer, 1995.
188 s. ISBN 978-3-7938-7133-0.

10 Zdkonnik prdce Franciizska L. 1152-3.
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dokazy o vyskyte takychto spravani. V ¢lanku L. 1152-3 Zakonnik prace
Francuzska zakazuje skoncenie pracovného pomeru z dovodov, ktoré su-
visia s ¢inmi moralneho obtaZovania zamestnanca. Zamestnavatelom
pritom uklada konkrétne pravne povinnosti v zaujme predchadzania mo-
ralneho obtaZovania na pracovisku, porusenie ktorych zaklada zodpo-
vednost za skutky moralneho obtazovania na pracovisku, ktorych sa do-
pustili ich zamestnanci. Si¢asne si zamestnavatelia povinni zabranit' uj-
mam zamestnancov na ich duSevnom zdravi a rizikdm spojenym s mo-
ralnym obtazZovanim. Mordalne obtaZovanie je podla francizskej pravne;j
Upravy obsahovou sucastou skutkovej podstaty trestného Cinu podla
Trestného zakona, smoznostou penazného trestu az do sumy
15 000 EUR pre jednotlivca a pokuty az do vysky 75 000 EUR pre prav-
nicku osobu.

Aj ked Spolkova republika Nemecko nema osobitnt tipravu o mob-
bingu na pracovisku, v sidnej judikatire sa mobbing vymedzuje ako sys-
tematické Anfeiden (dtoky), Sikanovanie alebo diskriminacia medzi za-
mestnancami navzajom alebo zo strany nadriadeného zamestnanca.ll
Podl'a nemeckej judikatury mobbing na pracovisku sa vyznacuje opako-
vanym, nepriatel'skym, neddstojnym, ponizujicim konanim, nasledkom
ktorého obet utrpi ¢asto psychosomatické zdravotné tazkosti, vedice az
k psychickému poSkodeniu zdravia.12

V pravnej veci 90bA131/11x zo dna 26.11. 2012 Spolkového pra-
covného stdu i$lo o mobbing na pracovisku. Zalobca pocitoval mobbing
na pracovisku tym, Ze bol zo strany svojich kolegov vylucovany z kolekti-
vu. Pri¢inu mobbingu videl v tom, Ze v pracovnom kolektive bol absolut-
nym abstinentom, nepil alkohol. V poslednych troch rokoch trvania pra-
covného pomeru nebol pozvany k spoloénym oslavam s druhymi kole-
gami. Zo strany svojich kolegov bol ¢asto predmetom neslusnych pozna-
mok, ¢o vnimal ako obtazovanie. Spolukolegovia sa voc¢i nemu dopustali
aj pocitacovej manipulacie, s uverejnenim perverznych poznamok na za-
lobcu. Zalobca sa stal na dlhsi ¢as docasne praceneschopnym. V uvede-
nom spore Zalobca vysudil nielen bolestné, ale aj ndhradu $kody. Podl'a
rozhodnutia Krajinského sddu Thiiringen 5 Sa403/00 zo diia 10.04.
2001 mobbing predstavuje pokracujicu Anfeidung, Sikandzne alebo dis-
kriminujice konanie, ktoré je zamerané predovsetkym voci osobnostnym
pravam zamestnanca. Mobbing na pracovisku sa vsak z hl'adiska svojich

11 Rozhodnutie nemeckého Spolkového pracovného stidu 7 ABR 14/96 [1997-01-15].
12 Rozhodnutie nemeckého Spolkového pracovného stidu 7 ABR 14/96 [1997-01-15].
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pravnych a socialnych désledkov dotyka aj inych prav, akymi si pravo na
dostojnost zamestnanca a pravo na ochranu zdravia.

V pravnej veci Spolkového pracovného stidu 8 AZR 593/06 zo dila
25.10. 2007 Zalobca bol 1. decembra 1990 vymenovany za prvého obe-
rarzta na neurochirurgickej klinike. V roku 2001 bolo vypisané vyberové
konanie na vediceho neurochirurgickej kliniky. Nasledkom mobbingu zo
strany veddceho spolukolegu na pracovisku Zalobca ochorel. Siid konSta-
toval porusenie osobnostnych prav zamestnanca a rozhodol o naroku na
bolestné.

Mobbing podla Svajciarskeho pracovného prava predstavuje posko-
denie osobnosti zamestnanca podl'a ¢lanku 328 OR.

V pracovnom prave USA je uz vySe 30 rokov ustalena judikattra, kto-
ra vychadza z toho, Ze obt'aZovanie moZe byt diskriminaciou. Protipravne
postupy tohto typu mozZno rozdelit do dvoch skupin. Jednou z nich je tzv.
quid pro quo harassment, prisl'ibenie vyhod alebo hrozba nevyhodami
ako odpoved na urcité spravanie vztahujice sa na znak diskriminacie. Za
hostile environment harassment sa povaZuje zavinené spravanie sa zo
strany zamestnavatela (tretej osoby), ktoré vytvara také pracovné pro-
stredie, ,v ktorom l'ahSie dochddza k obtaZovaniu vztahujicemu sa na
urcity znak diskriminacie.“13 Zatial' ¢o prvy typ obtaZovania je pravne
vyznamny pri sexualnom obtazovani (t.j. prislibenie vyhod), moZno
druhy typ obtazZovania (hrozba nevyhodami) uplatnit aj na iné znaky
diskrimindcie. V praxi pritom ide popri diskriminacii na zaklade pohlavia
najcastejSie o rasovu diskrimindciu. Pripady rasovej diskriminacie boli aj
prvymi pripadmi, na zaklade ktorych bol americkymi sidmi vyvinuty
pravny model ,hostile environment”.

Vnutrostatna uiprava Sikany

Sikana v pracovnopravnych vztahoch predstavuje zasah do prava na I'ud-
skii dostojnost. Pravo na l'udskud ddstojnost’ ochratiuje aj Ustava Sloven-
skej republiky v ¢lanku 19.

Zamestnanec - obet Sikanovania - znasa nasledky, ktoré spocivaju
v zhorSeni jeho psychického alebo fyzického zdravia. V prevencii proti
Sikanovaniu na pracovisku vel'mi tGc¢inne preventivne posobi ¢lanok 36
Ustavy Slovenskej republiky, podla ktorého maji vietci zamestnanci
pravo na bezpecné a uspokojivé pracovné podmienky.

13 The Civil Rights Act of 1964; a Holman v. Indiana 82 FEP Cases 1287 [2000-05-01].
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Konkrétny vykon uvedeného tstavného prava garantuje najma Za-
konnik prace v systematickej c¢asti ochrany prace, ako aj zakon
€.124/2006 Z.z. o ochrane zdravia. Porusenie tychto zakonnych povin-
nosti zamestnavatela, ale aj zamestnanca, ma za nasledok pracovnoprav-
nu zodpovednost zamestnavatel'a, ako aj pracovnopravnu zodpovednost
zamestnanca. Mobbing ako taky nie je podla slovenskej pravnej upravy
trestnym cinom, ale jednotlivé konania v rdmci uskuto¢fiovania mobbin-
gu na pracovisku mézu napliat’ skutkovi podstatu viacerych trestnych
¢inov. Problematické je vSak v trestnom konani preukdzat mobbing, ¢o
nie je jednoduché.

Ak chapeme mobbing na pracovisku ako vyrazny zasah do stukrom-
ného Zivota aosobnostnych prav, popri Ustave Slovenskej republiky
pravne u¢innd ochranu zamestnanca garantuje § 11 Obcianskeho zakon-
nika, ktory zakotvuje ochranu osobnostnych prav opravnenej osoby, vra-
tane ochrany dobrej povesti.

Pojem mobbing

Slovo mobbing je odvodené z anglického slovesa ,to mob* (niekoho hluc-
ne napadat, urazat, dotierat, utocit).1* Pouzivané ako substantivum sa
moze ,the Mob* prelozit ako ,zberba, chasa, banda, ¢eliadka, haved.” Ok-
rem toho v anglictine najdeme pojem ,mob law*, ktory mozno postavit
na roven slovu ,lyncovanie®.

Pojem ,,mobbing“ v latin¢ine, ,mobile vulgus“, oznacuje vrtkavi ma-
su, rozvasnent masu I'udi. Svédsky lekar Peter-Paul Heinemann prevzal
tuto terminolégiu na opis spravania deti na Skolskom dvore. Jeho Stidie
vykonané v 60. a 70. rokoch minulého storocia vysvetlujui a systematizu-
ju skupinové spravanie deti, ktoré ma znaky hrubosti a zachadza tak d'a-
leko, Ze dotknuté dieta sa mozZe dostat do socialnej situacie, ktora moéze
niekedy viest' aZ k samovrazde.!> Na to nadviazal Heinz Leymann, zakla-
datel’ moderného ponimania mobbingu, ktory pouziva tento pojem, aby

14 Porovnaj ESSER, A. a M. WOLMERATH. Mobbing und psychische Gewalt: Der Ratgeber fiir
Betroffene und ihre Interessenvertretung. 8. unbearb. u. aktualis. Aufl. Frankfurt am Main:
Bund, 2011, s. 22. ISBN 978-3-7663-6018-2; NEUBERGER, 0. Mobbing: Ubel mitspielen in
Organisationen. 3.verb. u. erw. Aufl. Miinchen; Mering: Rainer Hampp, 1999, s. 2. ISBN
978-3-87988-339-4; a RESCH, M. Wenn Arbeit krank macht. 1. Aufl. Frankfurt am Main;
Berlin: Ullstein, 1994, s. 88. ISBN 978-3-548-27809-4.

15 LEYMANN, H. Hrsg. Der neue Mobbing-Bericht: Erfahrungen und Initiativen, Auswege und
Hilfsangebote. 1. Aufl. Reinbek bei Hamburg: Rowohlt, 1995, s.14. ISBN 978-3-499-
13567-5.
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opisal podobné procesy v pracovnom svete dospelych.1¢ VS§imol si, Ze pri-
Ciny psychického zataZenia zamestnancov €asto nespocivaju v ich osobe,
ale v prevadzkovych podmienkach pracovného prostredia. Tento pozna-
tok bol vychodiskovym bodom pre jeho vyskum, ktory uskutocnil vo
Svédsku na konci 70. az 80. rokov minulého storoéia a ktorého vysledky
publikoval najma po roku 1984.17 Predovsetkym v roku 1993 Rowohltom
vydané dielo ,Mobbing, psychoteror na pracovisku, a ako sa proti tomu
moZno branit“ spdsobilo, Ze sa aj SirSia odborna a vedecka literattra za-
Cala zaoberat tymto fenoménom.

Podl'a Leymanna sa pod mobbingom chape konfliktami zatazena
komunikacia na pracovisku medzi kolegami alebo medzi nadriadenymi
a podriadenymi zamestnancami, pri ktorej sa napadnuta osoba systema-
ticky (¢asto) a v priebehu dlhSieho ¢asu utlaca.

Teda pojmovym znakom mobbingu je, Ze sa uskutoc¢iiuje systematic-
ky alebo Casto a trva dlhsi ¢as. Zamestnanec je zo strany jednej alebo via-
cerych osob priamo alebo nepriamo napadany, s cielom alebo efektom
vyldicenia z pracovného vztahu, a to pocituje ako diskriminaciu.'® Podl'a
nemeckej judikatiry je mobbing $ir§im pojmom ako Sikana, pretoze pod
pojem mobbingu zahriiuje aj Sikanu, obtaZovanie alebo diskriminaciu
zamestnanca, ak uvedené formy mobbingu trvajd dlhsi cas, sd systema-
tické alebo aspon casté a medzi jednotlivymi prejavmi mobbingu voci
zamestnancovi je ¢asova aj vecna suvislost. Tak napriklad obtaZovanie
moZze byt v zmysle vyssie uvedeného len obtazovanim, tak, ako ho vyme-
dzuje antidiskriminac¢ny zakon, ale moZze byt aj mobbingom, ak trva dlhsi
Cas, je Casté alebo systematické. Domnievame sa vsak, Ze aj Sikana za-
mestnanca musi zodpovedat uvedenym pravnym charakteristikAm mob-
bingu, aj ked’, na druhej strane, ak Sikanu chdpeme ako zneuZitie urcitého
konkrétneho subjektivneho prava, ta by sa nemusela za kazdych okolnos-

16 LEYMANN, H. Hrsg. Der neue Mobbing-Bericht: Erfahrungen und Initiativen, Auswege und
Hilfsangebote. 1. Aufl. Reinbek bei Hamburg: Rowohlt, 1995, s.14. ISBN 978-3-499-
13567-5.

17 LEYMANN, H. Hrsg. Der neue Mobbing-Bericht: Erfahrungen und Initiativen, Auswege und
Hilfsangebote. 1. Aufl. Reinbek bei Hamburg: Rowohlt, 1995, s. 14 a nasl. ISBN 978-3-499-
13567-5; a BRINKMANN, R. D. Mobbing, Bullying, Bossing: Treibjagd am Arbeitsplatz: Er-
kennen, Beeinflussen und Vermeiden systematischer Feindseligkeiten. 1. Aufl. Heidelberg:
Sauer, 1995, s. 12 a nasl. ISBN 978-3-7938-7133-0.

18 LEYMANN, H. Hrsg. Der neue Mobbing-Bericht: Erfahrungen und Initiativen, Auswege und
Hilfsangebote. 1. Aufl. Reinbek bei Hamburg: Rowohlt, 1995, s.18. ISBN 978-3-499-
13567-5.
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ti opakovat, hoci opakovanie Sikan6znych konani je v aplikacnej praxi
prilis casté.

Mobbing je negativny proces v pracovnom prostredi, v ktorom sa
destruktivne ukony rozneho druhu opakuji apocas dlhsieho obdobia
smeruju voci jednotlivcovi. Zamestnanec ich pocituje ako obmedzenie
a zranovanie svojej osoby. Nebrzdeny priebeh takychto ttokov nepriaz-
nivo ovplyviiuje jeho psychickd pohodu a zdravie, s nasledkom zvySova-
nia izolacie od inych, a tym aj jeho vyClenenia na pracovisku. Takyto stav
spravidla kon¢i stratou doterajSieho profesijného pdsobiska alebo pra-
covnej pozicie.

Aj podriadeni zamestnanci méZu smerovat mobbing voci svojmu
nadriadenému zamestnancovi. V literatiire sa oznacuje terminom staf-
fing.19

Pojem mobbing nemecky Spolkovy pracovny sud po prijati antidis-
kriminacného zakona spojil aj s pojmom obtaZovanie. Obtazovanie je
znevyhodnenie, ak neZelané spdsoby spravania, ktoré suvisia s prislus-
nym ddévodom,2® zapricinia, Ze je naruSend ddstojnost dotknutej osoby
avytvara sa prostredie poznacené zastrasovanim, osoCovanim, poniZo-
vanim, pokorenim alebo urdZanim. Nemecky Spolkovy pracovny sud de-
finoval Sikanovanie ako systematické nepriatel'ské spravanie, obtazova-
nie a diskrimindaciu, s ciel'om systematicky uskodit inej osobe s ohl'adom
na jej pocit sebahodnoty. Na zaklade aktudlnej nemeckej judikatury Sika-
novanie predpoklada pretrvavajuci vyskyt protipravnych skutkov alebo
systematické obtaZovanie, porusenie zakonnych prav dotknutej osoby,
jej zdravia, osobnosti alebo majetku ajednosmerny charakter procesu
Sikanovania. K protiprdvnym zdsahom dochadza jednosmerne, len voci
dotknutej osobe.

Podl'a nemeckej judikatiry pojem mobbingu prekracuje obsahovy
ramec pojmu obtaZovania. Pri mobbingu musi ist' o viac na seba nadva-
zujucich mobbingovych konani. Zamestnanec je opravneny na sude sa
domadhat, aby zamestnavatel plnil svoje povinnosti vo vztahu k pracov-

19 Porovnaj Rozhodnutie nemeckého Spolkového pracovného siudu 7 ABR 14/96 [1997-01-
15]; aporovnatelnd definicia v Rozhodnuti Spolkového sudneho dvora Il ZR277/01
[2002-08-01].

20§ 1 Allgemeines Gleichbehandlungsgesetz (AGG) ma nasledovné znenie: ,Ciel'om zdkona je
zabrdnit alebo odstrdnit znevyhodnenia z dévodov rasy alebo z dévodu etnického pdvodu,
pohlavia, ndboZenstva alebo svetondzoru, zdravotného postihnutia, veku alebo sexudlnej
identity.”
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nym podmienkam, ktoré by eliminovali alebo vyluc¢ovali mobbing na pra-
covisku.?!

Mobbing predpoklada socidlny konflikt, pod ktorym sa chape inter-
akcia medzi minimalne dvomi navzajom nezavislymi aktérmi, v ramci
ktorej sa kazdy pokusa zrealizovat zdanlivo alebo skutoc¢ne nezlucitel'né
plany konania a pri ktorej si je najmenej jeden aktér vedomy stavu stpe-
renia.22 Pre existenciu konfliktu staci, ak niekto niekoho iného pocituje
ako ohrozenie pre svoju vlastnu pracu, pre svoje vlastné pracovisko, hoci
to nezodpoveda skutocCnosti, a druha strana nema takyto pocit.23 Vnima-
nie konfliktu existuje len na jednej strane. Osoba konfrontovana s takou-
to situaciou sa ¢uduje spravaniu toho druhého a nevie, preco sa tento
k nej urc¢itym spésobom sprava (napr. neodpovedanie na pozdrav).

Znaky mobbingu
Mobbing vykazuje urcité charakteristiky, medzi ktoré patria:24

systematické utoky;

mnozstvo utokov;

utoky trvajtce dlhsi ¢as;

nepriatel'skost utokov;

slabost’ (poddajnost) napadaného;

vyclenenie dotknutého - ,vylicenie z pracovného pomeru*.

oUW

Jednotlivé znaky mobbingu nemaji vzhl'adom na ich vyznam rovna-
ki vahu. Casovy moment (znak ¢.3) je menej zavazny ako nepriatel-
skost, resp. destruktivnost konani (znak ¢. 4), ako aj vyclenenie dotknu-

21 Rozhodnutie nemeckého Spolkového pracovného stidu 8 AZR 593/06 [2007-10-25].

22HAGE, M. a]. HEILMANN. Mobbing - ein modernes betriebliches Konfliktfeld. Betriebs-
Berater. 1998, Jg. 53, Nr. 14, s. 742-743. ISSN 0340-7918.

2 HAGE, M. a]. HEILMANN. Mobbing - ein modernes betriebliches Konfliktfeld. Betriebs-
Berater. 1998, Jg. 53, Nr. 14, s. 743. ISSN 0340-7918; vid' tiez ESSER, A. a M. WOLME-
RATH. Mobbing und psychische Gewalt: Der Ratgeber fiir Betroffene und ihre Interessenver-
tretung. 8. unbearb. u. aktualis. Aufl. Frankfurt am Main: Bund, 2011, s. 56. ISBN 978-3-
7663-6018-2.

24 LEYMANN, H. Mobbing: Psychoterror am Arbeitsplatz und wie man sich dagegen wehren
kann. 13. Aufl. Reinbek bei Hamburg: Rowohlt, 1993. 186 s. ISBN 978-3-499-13351-0;
a WOLMERATH. M. Mobbing und Allgemeines Gleichbehandlungsgesetz. In: M. WOL-
MERATH a A. ESSER, Hrsg. Werkbuch Mobbing: Offensive Methoden gegen psychische Ge-
walt am Arbeitsplatz. 1. Aufl. Frankfurt am Main: Bund, 2012, s. 302. ISBN 978-3-7663-
6110-3.
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tého (znak ¢. 6).25 Kto je vystaveny mobbingu, pocituje to spravidla bez-
prostredne a hned, aj ked’ systematika skryvajtca sa za jednotlivymi pre-
javmi mobbingu nie je vZdy rozpoznatelna alebo konflikt vyvolavajuici
mobbing ostava ukryty. Aby sa clovek citil, Ze sa s nim jedna nespravodli-
vo alebo je vyCleneny, nie je potrebné, aby ttoky trvali dlhsie obdobie.2¢

Mobbing sa d’alej vyznacuje tym, Ze jeho prejavy trvaju dlhsi cas
(znak ¢. 3). V literatire sa uvadza, Ze by takéto konanie malo trvat Sest
mesiacov. Nebolo by z hl'adiska praxe, ale ani teérie spravne, aby sa pri
naplneni skutkovej podstaty mobbingu nevyhnutne vyzadovalo trvanie
mobbingu Sest mesiacov. V zavislosti od intenzity mobbingovych preja-
vov, ako aj od okolnosti konkrétneho individualneho pripadu (napr.
zdravotnd situdcia osoby dotknutej mobbingom) méZe stacit' niekol'ko
tyzdiiov, aby bolo mozné hovorit o, dlh§om obdobi“. Jadrom mobbingu je
vyClenenie osoby dotknutej mobbingom (znak ¢.6). Byt vycleneny je
kazdodennou skusenostou osoby dotknutej mobbingom.??” Zahftia so-
cidlnu izolaciu, ako aj stratu medzil'udského respektu, odklon od obvyk-
1ého medzil'udského spoluzitia a castokrat aj stratu zamestnania.28 Podl'a
nemeckej judikatiry o mobbing na pracovisku ide nielen vtedy, ak v po-
zicii mobbera je sdm zamestnavatel, ale aj vtedy, ak firmu organizuje tak,
Ze neprijme potrebné opatrenia, ktoré by vylucili posSkodenie osobnost-
nych prav zamestnanca.?? Mobbingom na pracovisku sa poSkodzuje alebo
ohrozuje dostojnost osoby - zamestnanca. Podl'a nemeckého prava je
obet’ mobbingu opravnena na sude pozadovat od zamestnavatel'a ndhra-
du Skody v pripade necinnosti zamestnavatela alebo pri jeho neucinnej
intervencii. Nahradu skody tvoria naklady na terapiu, naklady na zastu-
povanie pred sidom a bolestné. Ak je mobbing diskriminaciou z niekto-

25Vid' tiez ESSER, A. a M. WOLMERATH. Mobbing: Der Ratgeber fiir Betroffene und ihre Inte-
ressenvertretung. 3. Uberarb. Aufl. Frankfurt am Main: Bund, 1999, s. 25-79 a nasl. ISBN
978-3-7663-2962-2.

26 Vid' tiez ESSER, A. a M. WOLMERATH. Mobbing und psychische Gewalt: Der Ratgeber fiir
Betroffene und ihre Interessenvertretung. 8. unbearb. u. aktualis. Aufl. Frankfurt am Main:
Bund, 2011, s.27 a 80. ISBN 978-3-7663-6018-2; a NEUBERGER, 0. Mobbing: Ubel mit-
spielen in Organisationen. 3. verb. u. erw. Aufl. Miinchen; Mering: Rainer Hampp, 1999,
s.19.ISBN 978-3-87988-339-4.

27Vid tiez ESSER, A. a M. WOLMERATH. Mobbing und psychische Gewalt: Der Ratgeber fiir
Betroffene und ihre Interessenvertretung. 8. unbearb. u. aktualis. Aufl. Frankfurt am Main:
Bund, 2011, s. 58. ISBN 978-3-7663-6018-2.

28Vid' tiez ESSER, A. a M. WOLMERATH. Mobbing und psychische Gewalt: Der Ratgeber fiir
Betroffene und ihre Interessenvertretung. 8. unbearb. u. aktualis. Aufl. Frankfurt am Main:
Bund, 2011, s. 58. ISBN 978-3-7663-6018-2.

29 Rozhodnutie Krajinského pracovného stdu Thiiringen 5 Sa 403/20 [2001-04-10].
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rého z diskriminaénych dévodov, uplatiiuju sa tieZ ndhrady podla anti-
diskrimina¢ného zakona.

V Sprave o stave pravnej regulacie proti mobbingu zo dna 28.jina
2011, ktora prijala Narodna rada a predlozila vlade SRN, sa mobbing
oznacuje ako ,Angriff* na psychické a fyzické zdravie mobovaného po-
mocou Sikany pretrvavajicej voci tej istej mobovanej osobe po dobu cca
Sest mesiacov.30

Medzi osobitné prejavy mobbingu na pracovisku patria neopravnena
vypoved, neopravnené prelozenie zamestnanca, sexualne obtaZovanie,
ohovaranie, poniZovanie zamestnanca réznym sposobom.

Dosledkom mobbingu na pracovisku je socidlna izolacia zamestnanca
a intenzivna kontrola.

Pri mobbingu na tej istej hierarchickej drovni, ako aj voc¢i nadriade-
nym sa ¢asto obmedzia, alebo dokonca Uplne zrusia moznosti komunika-
cie. Najma ovplyviiovanie kolegov v praci méze viest k tomu, Ze sa nie-
ktory kolega, resp. nadriadeny izoluje, a tak sa mu odoberie moZnost do-
rozumievania sa s ostatnymi.

V Japonsku sa vyskytuje nova forma mobbingu, ktora sa oznacuje ako
~Power Harassment”, ktora predpoklada vyzadovanie mimoriadnych
anamahavych prac az nemilosrdnym spoésobom a s vyuzitim telesného
nasilia.3!

Mobbing moZno povazovat za extrémnu formu psychosocialnej za-
taze na pracovisku. V tomto smere mozno hovorit aj o psychickom obta-
Zovani na pracovisku. Pod tym sa chape obmedzovanie psychického dru-
hu, ktoré ma svoje priciny v kontakte s ostatnymi I'ud'mi na pracovisku.32

Bossing

Pokial' dochadza k mobbingu zo strany nadriadenych zamestnancov voci
podriadenym zamestnancom, pouZziva sa pojem ,bossing“. Mozno ho vy-
jadrit aj slovami ,zdravie ohrozujice vodcovstvo“ avychadza z vy-

30 Sprdva o stave prdvnej reguldcie proti mobbingu [2011-06-28].

31 SUMIDA, K. Mobbing in Japan. In: M. WOLMERATH a A. ESSER, Hrsg. Werkbuch Mobbing:
Offensive Methoden gegen psychische Gewalt am Arbeitsplatz. 1. Aufl. Frankfurt am Main:
Bund, 2012, s. 263. ISBN 978-3-7663-6110-3.

32 LEYMANN, H. Mobbing: Psychoterror am Arbeitsplatz und wie man sich dagegen wehren
kann. 13. Aufl. Reinbek bei Hamburg: Rowohlt, 1993. 186 s. ISBN 978-3-499-13351-0.
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skumov v Nérsku.33 Autorom pojmu bossing je Nér S. Kile. Ide o zastraSo-
vanie a zniZovanie dostojnosti zamestnanca alebo zamestnancov zo stra-
ny nadriadeného, ktoré moZe mat za nasledok fyzické, duSevné, moralne
alebo socidlne ubliZenie zamestnancovi. Agresor - nadriadeny zamestna-
nec sa snazi o udrzanie moci, pricom jeho cielom je narusit pracovnu at-
mosféru a chut zamestnanca bud’ preto, aby zdéraznil34 svoje hierarchic-
ké postavenie, alebo preto, aby zamestnanec odiSiel dobrovol'ne, bez to-
ho, aby mu bola vyplatena finan¢na kompenzacia.3>

Ako ,staffing” sa zase oznacuje Sikanovanie nadriadeného zamest-
nanca zo strany podriadenych zamestnancov.3¢

Sikana - mobbing ako druh zneuzitia prava

Sdladne s Lubym vychddzame z nazoru, Ze Sikana je formou zneuZitia
prava. Do rozporu s objektivnym pravom sa opravneny subjekt dostava
vo faze vykonu svojho subjektivneho prava alebo pravnej povinnosti.
Napriklad, v pripade Sikany zo strany zamestnavatel'a dochadza k zneuzi-
tiu pokynového prava zamestnavatel'a. Ak Sikanu na pracovisku uskutoc-
nuju radovi zamestnanci voci svojmu kolegovi, zneuZzivaju svoju povin-
nost pracovat zodpovedne ariadne podla svojich sil, znalosti a schop-
nosti, povinnost' plne vyzivat pracovny ¢as a vyrobné prostriedky na vy-
konavanie zverenych prac a povinnost dodrziavat pravne predpisy vzta-
hujice sa na pracu nimi vykonavanu, najmi predpisy o bezpecnosti
a ochrane zdravia pri praci.

Domnievame sa, Ze niektoré druhy Sikany nemusia byt len zneuZitim
subjektivneho prava v $tadiu jeho vykonu, tak, ako zdkaz zneuZitia prava
upravuje ¢lanok 2 Zakladnych zasad Zakonnika prace, ako aj § 13 Zakon-
nika prace.

33 BRINKMANN, R. D. Mobbing, Bullying, Bossing: Treibjagd am Arbeitsplatz: Erkennen, Be-
einflussen und Vermeiden systematischer Feindseligkeiten. 1. Aufl. Heidelberg: Sauer, 1995,
s. 12.ISBN 978-3-7938-7133-0.

3¢ BARANCOVA, H. a R. SCHRONK. Pracovné prdvo. 1. vyd. Bratislava: Sprint 2, 2009, s. 585.
ISBN 978-80-89393-11-4.

35 KUBANI, V. Analyza vyskytu negativnych prejavov spravania na pracovisku. In: V. KUBA-
NI, ed. Psychologickd revue IIl. [online]. 1.vyd. PreSov: PreSovskad univerzita v PreSove,
20009, s. 37 [cit. 2014-04-07]. ISBN 978-80-8068-912-4. Dostupné na: http://www.pulib.
sk/elpub2/FHPV/Kubani4/pdf doc/kubani.pdf.

36 SCHAUB, G., U. KOCH, R. LINCK, J. TREBER a H. VOGELSANG. Arbeitsrechts-Handbuch: Sys-
tematische Darstellung und Nachschlagewerk fiir die Praxis. 14. neu bearb. Aufl. Miinchen:
C. H. Beck, 2011. 2991 s. ISBN 978-3-406-61960-1, § 36 okraj. €. 43.
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Pri niektorych druhoch Sikanovania ¢i mobbingu moéze ist' o celkom
Standardny protipravny tkon toho, kto Sikanuje. Jeho spravanie je v roz-
pore s objektivnym pravom, ktoré chrani napriklad zadkladné I'udské pra-
vo na dostojnost kazdej osoby, zakladné I'udské pravo na sikromny Zivot
zamestnanca, alebo porusuje zakaz neludského zaobchadzania ¢i zakaz
otroctva a povinnej prace.

Skutoénost, ¢i $ikana napliia skutkovi podstatu zneuZitia prava ale-
bo ide o beZny rozpor so zdkonom, protipravny ikon, ma podstatny vyz-
nam pri sidnej ochrane zamestnanca. Ak napriklad sud v prejednavanej
veci usudi, Ze k Sikanovaniu na pracovisku doslo pri vykone subjektivne-
ho prava alebo pravnej povinnosti, uplatni pravny model ochrany za-
mestnanca, aky plati v pripade diskriminacie. Tento zaver vyplyva pria-
mo zo znenia § 13 Zakonnika prace. Ak k Sikanovaniu zamestnanca nedé-
jde pri vykone prava alebo povinnosti, nepdjde o zneuzitie prava, ale
o bezny protipravny ikon a model procesnopravnej ochrany bude kvali-
tativne odlisny, bez obrateného dokazného bremena, aké plati v pripa-
doch diskriminicie.

Sikana na pracovisku v praxi bude naj¢astejsie spiiiat’ pravne charak-
teristiky pojmu zneuZitia prava, ktoré Zakonnik prace zakazuje nielen
v €lanku 2 Zakladnych zasad Zakonnika prace, ale aj v § 13 Zakonnika
prace.

Ak skiimame Sikanu na pracovisku ako jednu z foriem zneuzitia pra-
va, pravne vyznamnou je aj obsahova identifikdcia pojmu zneuzitia prava
a zdkazu zneuZitia prava.

Zakaz zneuzitia prava je obsiahnuty v ¢lanku 2 Zakladnych zasad ZP.
Zakaz zneuzitia prava v oblasti pracovnopravnych vztahov dopliuje ZP
prikazom vykonavat’ prava a povinnosti vyplyvajuice z pracovnopravnych
vztahov v silade s dobrymi mravmi. Ide o tzv. ,pozitivhu hranicu vykonu
prava“. Zakaz zneuzitia prava predstavuje tzv. ,negativnu hranicu” vyko-
nu prav a povinnosti vyplyvajucich z pracovnopravnych vztahov.

Uvedené zdkonné prikazy zakotvené v ¢lanku 2 Zakladnych zasad
Zakonnika prace, vyjadrené pozitivnym inegativhym sposobom, maju
okrem svojich osobitosti aj spolo¢ny pravny zaklad - upravuju sposob
vykonu subjektivnych prav a povinnosti v oblasti pracovnopravnych
vztahov. O vykon prava vylucujici protipravnost ide iba vtedy, pokial sa
pravo vykonava v zakonnych medziach urcujicich jeho obsah, pri zacho-
vani dobrych mravov a spdsobom zodpovedajicim jeho urceniu. Ak sa
pravo vykonava prekroc¢enim hranic urcujicich jeho obsah, ide o exce-
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sivne uplatnenie prava, ktoré je v prislusnej Casti protipravne. O vykon
prava ide len vtedy, ak sa pravo uplatiiuje dovolenym spésobom. Z tohto
dovodu objektivne pravo podriad'uje vykon prav siladu s dobrymi
mravmi a negativnou hranicou vykonu prava je zneuzitie prava.

Sam pojem zneuzitia prava vel'mi tzko suvisi s obsahovym ohranice-
nim subjektivneho prava, s jeho vykonom, ako aj s pojmom protipravne-
ho tkonu. Zakaz zneuZitia prava suvisi aj s problémom obchadzania za-
kona v tom zmysle, Ze konkrétne pripady zneuZzitia prava navonok poso-
bia ako obchadzanie zdkona. Ak by medzi uvedenymi pojmami bola ob-
sahova identita, vSeobecny zakaz zneuzZitia prava by nebol potrebny.

Pojem zneuzitia prava sa najviac upina k vykonu subjektivnych prav.

Otazka odovodnenosti zdkonného zdkazu zneuZitia prava z teoretic-
kého hladiska vyplyva zo vztahu medzi zdkonom stanovenym vSeobec-
nym typom spravania opravneného subjektu a jeho skuto¢nym, konkrét-
nym spravanim, realizujicim subjektivne pravo. Predpokladom vykonu
prava, resp. hranicou jeho vykonu je, aby sa subjektivne pravo realizova-
lo dovolenym spdsobom. ,Vykon prava - ako poznamenava Luby - je
uskutocniovanim najrozmanitejSich spoloc¢enskych predpokladov. Preto
pravo nemoze stanovit jednu vS§eobecnt normu, ktora by zahriiala vsetky
pripady a spésoby vykonu prava.“3?

Vtom spociva jeden znajddlezitejSich dévodov, preco objektivne
pravo zakotvuje vSeobecny zdkaz zneuZitia prava a vykon subjektivnych
prav podriad’'uje aj dobrym mravom. Zakaz zneuzitia prava, zakotveny
v €lanku 2 Zakladnych zdsad Zakonnika prace, predstavuje pravnu nor-
mu, ktorej porusSenie opravnenym subjektom je protipravnym tikonom.
Osobitostou takéhoto protipravneho Ukonu je, Ze najcastejSie nevznika
porusenim pravnej povinnosti, ale vznika pri vykone prava spésobom,
ktory zakon zakazuje. Zakonnik prace Slovenskej republiky zakazuje
zneuzitie prava nielen vo vztahu k vykonu subjektivnych prav, ale aj vo
vztahu k vykonu pravnych povinnosti.

V pripade zadkonného prikazu vykonavat pravo v silade s dobrymi
mravmi dobré mravy nevystupuju ako interpretacna pomocka, ale ako
vieobecna hranica vykonu subjektivnych prav. Clanok 2 Zakladnych za-
sad Zakonnika prace upravuje spésob vykonu prava, pocitajic s pripad-

37 LUBY, S. Prevencia a zodpovednost’ v ob¢ianskom prdve I. 1.vyd. Bratislava: Slovenska
akadémia vied, 1958, s. 327 a nasl. ISBN neuvedené.
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mi, Ze subjekt moZe pravo vykonat aj nedovolenym sp6sobom, v rozpore
s dobrymi mravmi.

Nie kazdé chybné pouzitie prava, ktoré je vrozpore s dobrymi
mravmi (C. 2 Zakonnika prace), je aj zneuZzitim prava. Na druhej strane,
kazdé zneuzitie prava je vzdy konanim, ktoré je vrozpore s dobrymi
mravmi.

Ak je spravanie opravneného subjektu v rozpore s dobrymi mravmi,
pravo moze byt zasadne vykonané, jeho vykon sa im vSak musi prispo-
sobit. Pri zneuZiti prava je vykon prava nepripustny.3® Preto aj zakaz
zneuzitia prava ma svoj Specificky vyznam. Upotrebit pravo na zlo si taz-
ko moZno predstavit bez uvedomovacieho procesu na strane toho, kto sa
dopusta zneuzitia prava. Pritom stupent uvedomenia a protipravneho
spravania moéze byt rozli¢ny. Zneuzitie prava predstavuje urcité zlo uz
preto, Ze je protipravne, Ze opravnena osoba vyuZiva pravo na $kodu za-
ujmov inych osdb.

Podl'a rozhodnutia Najvyssieho sudu Slovenskej republiky sp. zn.
M Cdo 17/2008 objektivne pravo predpokladd, Ze vykon subjektivneho
vztahu sa formalne uskutoc¢iiuje v medziach svojho prava, ale ak pro-
strednictvom jeho realizacie sleduje poskodenie druhého ucastnika
pravneho vztahu, ide sice o vykon prava, ale o chybny vykon prava. Také-
to konanie je totiZ realizované nie za ucelom dosiahnutia vysledkov, kto-
ré ma pozitivne pravo v imysle chranit, ale len za tym tcelom, aby sa
formalne dosiahol stlad so zdkonom. Preto je potrebné povaZovat takyto
vykon prava, aj ked’ je formalne v silade so zdkonom, len za zdanlivy vy-
kon prava. Jeho ucelom nie je vykon prava, ale snaha poskodit’ druhého
Ucastnika pravneho vztahu.

Podl'a stidnej judikatiry CR za zneuZitie vykonu prava treba povazo-
vat iba také spravanie, ktorého cielom nie je dosiahnutie ucelu a zmyslu
sledovaného pravnou normou, ale ktoré je vrozpore s ustdlenymi dob-
rymi mravmi a vedené s priamym umyslom sposobit ujmu inému ucast-
nikovi pravneho vztahu.3?

S problémom zneuzitia prava bezprostredne suvisi Sikana. Tak, ako
je zneuzitie prava osobitnym druhom protipravneho tkonu, aj Sikanu

38 BICOVSKY, J. K uplatnéni pravidel socialistického souZiti k zakazu zneuZiti prava k oboha-
ceni podle ¢l. VI, VII OZ a Il druhd véta Zakoniku prace. Socialistické stdnictvo. 1971, ¢. 8.
39 Rozhodnutie NajvysSieho stidu Ceskej republiky sp. zn. 21 Cdo 992/99 [2000-06-28] [publi-

kovany v ¢asopise Soudni judikatura pod ¢. 126,/2000].
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mozno chapat ako osobitny druh zneuZitia prava. Od ostatnych pripadov
zneuzitia prava sa odliSuje tym, Ze jej pojmovym znakom je spdsobenie
materidlnej alebo nemateridlnej ujmy a kvalifikovany tmysel subjektu
smerujuci ku spdsobeniu takejto ujmy. Preto, aj ked’ nie je zakaz Sikany
vyslovne upraveny v Zakonniku prace, ide o kvalifikovany ,vykon prava“,
ktory je v rozpore s dobrymi mravmi.

Zneuzitie prava vo forme Sikany je taky vykon prava, ktory sa usku-
toctiuje zamerne preto, aby doslo k poskodeniu druhého Gcéastnika prav-
neho vztahu a aby mu tymto ,,vykonom“ prava bola sp6sobena ujma. Pre-
to aj zakaz Sikany v pracovnopravnych vztahoch sa zakladd na moralne
zavadnom, zavrhnutiahodnom zamere, a nie na tom, Ze sleduje spésobe-
nie ujmy inému ucastnikovi. Pri zneuZit{ prava sa prioritne sleduje zdmer
konajiceho subjektu, nie zavaznost pravnych nasledkov. ZavaZnost
pravnych nasledkov Sikany ma vSak podstatny vyznam pri uréovani vys-
ky nahrady Skody pri zodpovednosti za Skodu. Zakaz Sikany zaklada pre-
to reprobaciu, ktora nema v prvom rade restitucné, ale represivne ciele.
Je motivovana nie tak potrebou napravy sposobenej ujmy, ako predo-
vSetkym potrebou potrestania iného ucastnika pravneho vztahu. Uz Luby
povazuje Sikanu ako zneuzivanie vykonu prava vrozpore s mravnymi
nazormi spolocnosti za spolocensky nebezpecny a protipravny ¢in. Preto
pojmovym znakom Sikany je spdsobenie ujmy a zdmer k nemu smerujuici
(animus nocendi).*® Zamer je osobitne kvalifikovany pripad zlého iimyslu
(dolus coloratus), aj ked' sa povazuje a sankcionuje ako umysel. Existen-
cia zameru je predpokladom zaloZenia zodpovednosti z pravneho titulu
Sikany. Zistenie zameru v aplikacnej praxi nie je jednoduché, pretoze pat-
ri do vndtornej vél'ovej sféry konajiceho a moZzno ho vyvodit len z von-
kajsich okolnosti spravania sa konajticeho. Aj ked' je zdmer konajticeho
subjektu zvycajne vyluénym motivom Sikan6zneho vykonu prava, vykon
prava je sikanézny aj vtedy, ak je zamer Skodit inému ucastnikovi prav-
neho vztahu aspon hlavnym, podstatne prevazujucim motivom Kkonaju-
ceho subjektu. Existenciu zdmeru ustal'uje sudca. Sikanézny vykon prava
je moZny pri vSetkych subjektivnych pravach, vecnych aj zavazkovych
pravach.

Aj ked' je doteraz vel'mi malo stidnych rozhodnuti zaoberajtcich sa

osobitne Sikanou na pracovisku, obzvlast mozno spomenut rozhodnutie
Krajského sudu v Banskej Bystrici, ktory sa v stuvislosti s prejednavanou

40 LUBY, S. Prevencia a zodpovednost' v ob¢ianskom prdve I. 1.vyd. Bratislava: Slovenska
akadémia vied, 1958, s. 335. ISBN neuvedené.
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vecou vyjadril aj k pojmu Sikanovania vo vztahu k diskriminacii. V roz-
hodnuti uviedol, Ze , diskriminacia primarne spociva v tom, Ze diskrimi-
novany zamestnanec je nositelom urcitého znaku. Ak je zamestnanec
prenasledovany z iného dovodu, nemdze ist o diskriminaciu, méze vsak
ist’ o Sikanovanie.“4! Rovnako podl'a tohto stiidneho rozhodnutia aj rozpor
s dobrymi mravmi moZno povaZovat za Sikanovanie.

Preto zneuzitie prava treba pouzivat v pravnej vede na oznacenie
charakteristiky urcitého osobitného druhu protipravneho dkonu. Oprav-
neny subjekt sa ho dopusta tym, Ze vramci zdkonom dovoleného vse-
obecného typu spravania vyuzije konkrétne nedovolené formy spravania.

K pojmu dobré mravy

Pojem dobré mravy uzko sudvisi s pojmom moralka a mravnost. Podla
starSej pravnej literatiry je vzajomny vztah medzi tymito pojmami ,jed-
nym z najobtiaznejSich problémov pravnej tedrie. 42

Pravny vyvoj v Eurépe a nan nadvazujuca aktualna pravna literatdra
vo svojej prevazujucej casti rozliSovala medzi pojmom ,dobré mravy*
a pojmami ,mravnost* a ,moralka“, pri¢com pojem ,slusnost” povaZovala
za obsahovo identicky pojem s pojmom , dobré mravy*“.43

Predovsetkym aplika¢na prax ukazala, Ze nie vSetky pripady sprava-
nia sa opravneného subjektu pri vykone subjektivneho prava v rozpore
s moralkou moZno povazovat za spravanie, ktoré je v rozpore s dobrymi
mravmi. Zakladnym zmyslom prikazu spravat sa vsuilade sdobrymi
mravmi je vylucit pri vykone prava hrubé porusenie moralky, zabezpecit
elementarnu slusnost pri vykone subjektivnych prav, resp. dodrzat’ urci-
té etické minimum pri vykone subjektivnych prav.*

41 Rozhodnutie Krajského sudu v Banskej Bystrici sp. zn. 16CoPr/11/2012 [2013-08-13] [on-
line]. 2014 [cit. 2014-04-07]. Dostupné na: http://otvorenesudy.sk/decrees/721071.

42 PLANIOL, M. a G. RIPERT. Traité pratique de droit civil frangais. 2¢ éd. Paris: L.G.D.]., 1952.
ISBN neuvedené; HERZOG, H. Zum Begriffe der ,gutten Sitten” im biirgerlichen Gesetzbu-
che: Auf Grund einer Untersuchung des Verhdltnisses von Sitte, Recht und Moral. 1. Aufl.
Breslau: M. & H. Marcus, 1910. 168 s. Heft 33. ISBN neuvedené; LOTMAR, Ph. Der unmora-
lische Vertrag: insbesondere nach gemeinem Recht. 1. Aufl. Leipzig: Duncker & Humbolt,
1896, s. 27. ISBN neuvedené; a KUBES, V. Smlouvy proti dobrym mraviim. 1.vyd. Brno;
Praha: Orbis, 1933, s. 115. ISBN neuvedené.

43 HERZOG, H. Zum Begriffe der ,gutten Sitten” im biirgerlichen Gesetzbuche: Auf Grund einer
Untersuchung des Verhdltnisses von Sitte, Recht und Moral. 1. Aufl. Breslau: M. & H. Marcus,
1910, s. 2. Heft 33. ISBN neuvedené.

44 NIPPERDEY, H. C. Kontrahierungszwang und diktierter Vertrag. 1. Aufl. Jena: G. Fischer,
1920, s. 60-61. ISBN neuvedené.

STUDIES 55



a I SOCIETAS ET IURISPRUDENTIA
D | 2014, ro¢nik 1L, ¢&islo 2, s. 35-66

SOCIETAS http://sei.iuridica.truni.sk
IVRISPRVDENTIA ISSN 1339-5467

Sikanézny vykon prava je mozné sankcionovat najmi zaloZenim
zodpovednosti za S$kodu. Luby vo svojom diele pripista aj moznost pou-
Zitia nutnej obrany a svojpomoci alebo konania v krajnej nidzi.45

Spravanie proti dobrym mravom musi v sebe obsahovat prvky, ktoré
davaju zly priklad.

Konanie vrozpore s dobrymi mravmi azneuzitie prava sud podla
ustanoveni o neplatnosti pravnych tkonov postihnuté absoldtnou ne-
platnostou.

Aktualna studna judikatira vymedzuje pojem dobrych mravov ako
suhrn etickych pravidiel, vS§eobecne zachovavanych a uznavanych zasad,
ktorych dodrZiavanie je nie raz zabezpecené i pravnymi normami, tak,
aby kazdé konanie bolo v stlade so vSeobecnymi moralnymi zdsadami
demokratickej spolo¢nosti.46

Podla rozhodnutia Najvy$sieho sudu Ceskej republiky dobrymi
mravmi je sihrn spolocenskych, kultirnych a mravnych noriem, ktoré
v historickom vyvoji osved¢uju svoju nemennost, vystihuju podstatné
historické tendencie, prijima ich rozhodujtca ¢ast spolo¢nosti a maju po-
vahu zakladnych noriem.47

Predmet pracovnopravneho tikonu sa prie¢i dobrym mravom, ak je-
ho obsah aticel je vdanom mieste a v danom case, popripade s prihliad-
nutim k osobam tucastnikov alebo inych subjektov pracovnopravnych
vztahov v rozpore so vSeobecne uznavanymi nazormi na vztahy medzi
zamestnavatel'om a zamestnancom alebo medzi inymi subjektmi pracov-
nopravnych vztahov, ktoré urcuji, aky ma byt obsah pravneho tkonu,
a to tak, aby zodpovedal zakladnym zasadam mravnosti a aby tymto spo-
sobom vyjadroval princip suladnosti pracovnopravnych predpisov so Sir-
$im celospolo¢enskym poriadkom.*8

Preto nie vSetky pripady spravania sa opravneného subjektu pri vy-
kone subjektivneho prava vrozpore s mordlkou moZno povaZovat za
spravanie, ktoré je v rozpore s dobrymi mravmi. Dobré mravy v pravnom

45 LUBY, S. Prevencia a zodpovednost' v ob¢ianskom prdve I. 1.vyd. Bratislava: Slovenska
akadémia vied, 1958, s. 327 a nasl. ISBN neuvedené.

46 [Jznesenie Ustavného stidu Ceskej republiky sp. zn. II. US 249/1997 [1998-02-26].

47 Rozhodnutie Najvyssieho stidu Ceskej republiky sp. zn. 3 Cdon 69/96 [1997-06-26] [publi-
kovany v ¢asopise Soudni judikatura pod ¢. 62/1997].

48 Rozhodnutie Krajského sudu v Banskej Bystrici sp. zn. 16CoPr/11/2012 [2013-08-13] [on-
line]. 2014 [cit. 2014-04-07]. Dostupné na: http://otvorenesudy.sk/decrees/721071.
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slova zmysle sliZia ako tzv. pozitivna hranica vykonu subjektivnych prav
a v pravnej literatire sa oznacuju ako pravna moralka, ktorg, na rozdiel
od moralky, urcuje pre vykon subjektivnych prav urcité ,minimalne pra-
hy moralky“ ama za sebou pravo ako pravnu garanciu, a poziadavky,
ktoré kladie na opravneny subjekt, si na rozdiel od mravnosti podstatne
zoslabené.

Na rozdiel od zneuZitia prava zasadu contra bonos mores mozno
chapat viac objektivne. Zasadne sa nevyZaduje, aby si bol konajtci vedo-
my toho, Ze kona v rozpore s dobrymi mravmi. V zneuZiti prava, v porov-
nani so spravanim, ktoré je v rozpore s dobrymi mravmi, je viac pritomna
subjektivna stranka, zavinenie, najcastejsie vo forme imyslu.

Nie kazdé spravanie sa opravneného subjektu, ktoré je vrozpore
s dobrymi mravmi, je aj zneuzitim prava. Na druhej strane vSak kazdé
zneuzitie prava je vzdy spravanim, ktoré je v rozpore s dobrymi mravmi.
Z vyssie uvedeného vyplyva, Ze zakonny prikaz vykonavat subjektivne
prava i pravne povinnosti v silade s dobrymi mravmi ma pravny zmysel
popri vSeobecnom zakaze zneuzitia prava.

Sikana a diskriminacia

Ak chapeme Sikanovanie ako formu zneuzitia prava, ak aj nie je obsaho-
vou sucastou pojmu diskriminacia, pre Sikanovanie na pracovisku plati
rovnaky model procesnej ochrany ako v pripade diskriminacie zamest-
nanca. Na rozdiel od réznych inych diskriminaénych prejavov na pracovi-

sku, pri Sikanovani moZe a nemusi byt zamestnanec nositel'om urcitého
diskrimina¢ného znaku, ktory sdm osebe je d6vodom pre diskrimindaciu.

Sikanovanie v niektorych pripadoch méZe vytstovat aj do diskrimi-
ndcie, ak je zaloZené na diskrimina¢nych znakoch.

Sikanovanie na pracovisku sa nemusi viazat na niektory z diskrimi-
nac¢nych znakov.

Obt'azovanie

Za diskriminaciu smernice Eurdépskej inie povazuju aj obtaZovanie, se-
xudlne obtazovanie a pokyn na diskriminaciu. Ochrana pred obtaZova-
nim na zaklade prikazu rovnakého zaobchadzania ako forma diskrimina-
cie je pre pracovné pravo EU a narodné pravne systémy ¢lenskych $tatov
skuto¢ne nie¢im novym, ¢o neobsahovali prvé smernice o zasade rovna-
kého zaobchadzania z dévodu pohlavia. Aj ked' eur6épske pracovné pravo
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povazuje obtaZovanie za diskriminaciu, na rozdiel od Standardného mo-
delu diskriminacie obtaZovanie je poruSenim dostojnosti osoby - za-
mestnanca a poruSenim prava na ochranu osobnosti konkrétneho za-
mestnanca. Prave v tejto svojej pravnej charakteristike sa obsahovo pre-
lina so Sikanovanim zamestnanca.

ObtaZovanim su také nezelané spOsoby spravania, ktoré suvisia
s niektorym znakom diskriminacie a sleduju alebo sp6sobuju ohrozenie
alebo poruSenie doéstojnosti dotknutej osoby (zamestnanca). Pod ich
vplyvom sa vytvori prostredie poznacené zastraSovanim, osocovanim,
poniZovanim, pokorovanim alebo urazanim.

V suvislosti so Sikanovanim zamestnanca moéze vsSak ist aj o taky
druh obtaZovania, ktoré nesuvisi s niektorym diskrimina¢nym znakom.
Takato pravna podoba obtaZovania nebude tvorit obsah diskriminécie,
ale ak by tato podoba obtaZovania napliala skutkovi podstatu zneuZitia
prava, platila by na nu ta ista procesnopravna ochrana ako aj pri poruse-
ni zasady rovnakého zaobchadzania podl'a antidiskrimina¢ného zakona.

Smernica 2006/54/ES podla ¢lanku 2 bod 1 pism. c) za obtaZovanie
povazuje situdciu, ked' k neZelanému spravaniu sdvisiacemu s pohlavim
osoby dochadza s imyslom alebo G¢inkom porusenia dostojnosti osoby
a vytvorenia zastrasujuceho, nepriatel'ského, ponizujiceho, zneuctujtice-
ho alebo urazlivého prostredia.

ObtaZovanie sa v zmysle ¢lanku 3 bod 3 smernice 2000/43/ES pova-
Zuje za diskriminaciu, ked' sa vyskytne neZelané spravanie, ktoré vsak
suvisi s rasovym alebo etnickym p6vodom, s imyslom alebo t¢inkom po-
ruSenia déstojnosti osoby a vytvorenia zastrasSujiceho, nepriatel'ského,
zahanbujiceho, poniZujuceho alebo urazlivého prostredia.

Obdobnym spdésobom zakotvuje pojem obtazZovania aj Ramcova
smernica 2000/78/ES vo vztahu k diskrimina¢nym znakom veku, zdra-
votného postihnutia, viery, ndboZenstva, svetonazoru, sexualnej orienta-
cie, rasy a etnickej prislusnosti.

Pre naplnenie pojmu obtazovania vzmysle antidiskrimina¢nych
smernic musi byt dany pri¢inny vztah medzi spravanim sa obtazovatel'a
a niektorym z diskriminaé¢nych dovodov, napriklad pohlavim, vekom,
zdravotnym postihnutim, vierou alebo naboZenstvom alebo odlisnou se-
xudlnou orientaciou.
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Pre naplnenie skutkovej podstaty obtaZovania je potrebné, aby:4°

1. iSlo oneZelané spravanie sa vo vztahu k prislusnému zakizanému
diskriminacnému znaku vo vztahu Kk prislusnej osobe, ktoré musi
kumulativne splnat dva predpoklady:

a) uvedené neZelané spravanie sa poskodzuje dostojnost prislusnej
osoby a

b) vytvara urazlivé, poniZujlice, zastraSujice a zahanbujtce, resp.
nepriatel'ské pracovné prostredie (hostile environment).

Ci skuto¢ne ide o nezelané spravanie sa, podstatne zavisi od postoja
adresata, voci ktorému smeruje (obet obtaZovania). Pre danost obtazo-
vania sa vSak nevyZaduje, aby obtaZovana osoba musela klast’ odpor voci
obt'aZovatel'ovi, ale sa vychadza priamo z povahy spravania sa obtaZova-
tela.

Na rozdiel od inych druhov diskriminacie, pri identifikacii obtazZova-
nia sa nevyZaduje porovnavanie s inymi zamestnancami. Rozpor so za-
konom spociva v konani samotnom, nie v porovnani s inymi konaniami.
Konanie, ktoré je obtazZovanim, nebude akceptovatelnejsie, ak by za-
mestnavatel bez rozdielu urazal vsetkych svojich zamestnancov.

Diskutabilnym preto zostava, preco sa konanie zamestnavatela po-
vazuje za rozdielne zaobchadzanie v zavislosti od toho, ¢i zamestnavatel
svojho zamestnanca urdza kvoli jeho veku, pohlaviu alebo inym zna-
kom.>® Preto sa domnievame, Ze obtaZovanie by malo byt vSeobecnym
znakom diskriminacie nielen pre vSetky vyssie uvedené diskriminacné
znaky, ale aj mimo diskrimina¢nych znakov, kedy by obtaZovanie uz ne-
tvorilo sucast diskriminacie. Bolo by sice zneuzitim prava, ale nie diskri-
mindciou, a preto by nain bolo treba vzmysle § 13 ZP aplikovat rovnaky
procesnopravny model ako pri diskrimindcii.

Sexudlne obtaZovanie

Sexualne obtaZovanie zamestnanca moze napliiovat znaky Sikany ako
formy zneuzitia prava. Zakaz sexudlneho obtaZovania upravuje len
smernica 2006/54/ES, pretoZe sexudlne obtaZovanie sa viaZe na taky
druh obtaZovania, ktoré ma sexudlnu povahu a prislicha pod zakaz dis-

49 Tym, Ze sa tento typ obtaZovania viaZze na pracovné prostredie, z uvedeného znaku za-
hrani¢né odborna literatira odvodzuje nazov ,hostile environment”.

50 THUSING, G. Europdisches Arbeitsrecht. 1. Aufl. Miinchen: C. H. Beck, 2008, s. 121 a nasl.
ISBN 978-3-406-54877-2.
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kriminacie podl'a pohlavia. Preto pravo Eurépskej inie v ramci vSeobec-
nej upravy ochrany pred diskriminaciou z dévodu pohlavia osobitne
upravuje sexudlne obtazZovanie. Pre naplnenie skutkovej podstaty sexu-
alneho obtazovania sa vyzaduje ohrozenie alebo poskodenie dostojnosti
osoby - zamestnanca, ktoré sa méze uskutocnit réznymi formami, ver-
balne, neverbalne, fyzicky aj psychicky.

Ramcova smernica 2000/70/ES, ani smernica 2000/43/ES sa ne-
vztahuju na problém sexudlneho obtaZovania, pretoZe sexudlne obtaZo-
vanie spiiia charakteristiku skutkovej podstaty diskriminacie podl'a po-
hlavia. Preto aj problém sexualneho obtazovania zamestnancov s odlis-
nou sexualnou orientaciou prislicha do skutkovej podstaty diskriminacie
podl'a pohlavia. Ak napriklad obtazuje ucitel muZzského pohlavia Studen-
ta muZského pohlavia, ide o sexudlne obt'aZovanie, a tym aj diskriminaciu
podl'a pohlavia, nie o diskriminaciu z dévodu odliSnej sexualnej orienta-
cie.

Sexualne obtaZovanie je diskriminaciou podl'a pohlavia aj preto, pre-
toze prislusnost k pohlaviu je u danej osoby urcujticim faktorom, na za-
klade ktorého je obtaZovana.

Sexudlne obt'aZovanie podla ¢lanku 2 smernice 2006/54/ES zname-
na situaciu, ked’ dochadza k akejkol'vek forme neziaduceho verbalneho,
neverbalneho alebo telesného spravania sa sexualnej povahy, s imyslom
alebo ucinkom porusenia ddstojnosti osoby, najma pri vytvoreni zastra-
Sujuceho, nepriatel'ského, poniZujiceho, zneuctujiceho alebo urazlivého
prostredia. Ide o neZiaduce spravanie sexudlnej povahy na pracovisku
alebo iné sexualne zaloZené spravanie, ktoré ovplyviiuje dostojnost’ mu-
Zov a Zien pri praci. Zakladnou charakteristikou sexudlneho obtaZovania
je, Ze je pre danu osobu nevitané. Ide aj o také spravanie sa, ktoré je pre
prislusni osobu nevitané, nevhodné aurazlivé alebo ktoré moéze byt
druhym ucastnikom pracovnopravneho vztahu opravnene vnimané ako
podmienka, resp. zdklad pre rozhodnutie, ktoré moZze ovplyvnit vykon
prav a povinnosti vyplyvajicich z pracovnopravnych vztahov alebo také-
to prejavy vytvaraju pre danu osobu zastraSovacie, nepriatel'ské alebo
poniZujlce pracovné prostredie.

Sexualna pozornost sa stava sexualnym obtazovanim, ak pretrvava,
aj ked’ bolo jasne dané najavo, Ze dana osoba ho povaZuje za nepristojné.
Sexudlne obtaZovanie sa od priatel'ského spravania sa, ktoré je vitané
a vzajomné, odlisuje svojou neziaducou povahou, ponizujicou dostojnost
zamestnanca. Spravanie sa sexudlnej povahy alebo iné spravanie zaloze-

60 STUDIE



SOCIETAS ET IURISPRUDENTIA I
2014, Volume IL, Issue 2, Pages 35-66 D (¢
http://sei.iuridica.truni.sk SOCIETAS
ISSN 1339-5467 IVRISPRVDENTIA

né na pohlavi, ktoré ma dopad na déstojnost’ Zien a muZov v praci, vrata-
ne spravania sa nadriadenych kolegov, predstavuje nepripustné zniZova-
nie dostojnosti zamestnancov.

Ked'Ze sexualne obtazovanie predstavuje riziko aj pre zdravie a bez-
pecnost, zamestnanci by sa mali zasadzovat za minimalizaciu tohto rizi-
ka. Podl'a pravneho stavu, zamestnanci by sa mali spravat’ tak, aby pred-
chadzali rizikdm vzniku $kéd na pracovisku. Obdobnt pravnu povinnost
pre zamestnavatel'a zakotvuje § 177 Zakonnika prace, podla ktorého je
zamestnavatel' povinny svojim zamestnancom zabezpecovat také pra-
covné podmienky, aby mohli riadne plnit svoje pracovné tlohy bez ohro-
zenia Zivota, zdravia a majetku. Na strane zamestnavatelov organy EU
odporucaju vytvorit formdlne postupy na prerokovanie pripadnych
staZnosti zamestnancov, dotykajucich sa sexudlneho obt'aZovania na pra-
covisku, z ktorych by malo byt zjavné, Ze zamestnavatel tieto excesy na
pracovisku berie vaZne.

Bolo by vhodné, aby samotni zamestnavatelia napriklad v pracov-
nom alebo inom vnutornom predpise zakotvili, Ze vSetci zamestnanci ma-
ju pravo na dostojné zaobchadzanie, Ze sa sexudlne obtaZovanie v praci
nebude tolerovat a Ze zamestnanci si opravneni sa staZovat proti sexu-
alnemu obt'aZovaniu. Elimindacii vyskytu sexudlneho obtaZovania na pra-
covisku by pomohlo aj rozsirenie doterajSieho katalégu povinnosti pre
veducich zamestnancov. Na druhej strane, povinnostou kazdého radové-
ho zamestnanca by mala byt pomoc pri zabezpecovani takého pracovné-
ho prostredia, v ktorom by sa nevyskytovalo sexualne obtazovanie. Zo
strany organov EU sa odportéa, aby problém prevencie pred sexualnym
obt'aZovanim bol zahrnuty aj do procesu kolektivneho vyjednavania.

Pokyn na obtaZovanie

ObtaZovanie antidiskriminac¢ny zakon definuje ako imyselné alebo sku-
tocné porusenie ddstojnosti a cti osoby alebo skupiny oséb vytvorenim
zastrasujuceho, nepriatel'ského, poniZujtceho, zneuctujiceho alebo ura-
Zajuceho prostredia.

Podl'a Ramcovej smernice aj pokyn na diskriminaciu ¢i obtazovanie
je diskrimindciou, t.j. aj obtaZovanim. To isté by sa dalo povedat, Ze aj
pokyn na Sikanovanie ako pokyn vediceho zamestnanca smerujtci
k mobbingu je obtaZovanim v zmysle antidiskrimina¢ného zdkona. Po-
kial' by iSlo o obtaZovanie ako sucast diskriminacie, vychadzajic z textu
protidiskrimina¢nych smernic EU nie je potrebné, aby si osoba, ktora da-

STUDIES 61



« I SOCIETAS ET IURISPRUDENTIA

D | 2014, ro¢nik 1L, ¢&islo 2, s. 35-66
SOCIETAS http://sei.iuridica.truni.sk
IVRISPRVDENTIA ISSN 1339-5467

va pokyn, bola vedoma svojho konania, ktoré je v rozpore so zakonom. Je
sporné a zakon to zatial neriesi, i pri existencii pokynu na diskriminaciu
(obtaZovanie) je pravne vyznamné, ¢i osoba - adresat pokynu uZ tento
pokyn splnil. Vychadzajic zo skutocnosti, Ze uZ samotny pokyn na dis-
kriminaciu je diskriminaciou, vykonanie ¢i nevykonanie pokynu zo stra-
ny osoby, ktora ho mala uskutoc¢nit, by nemalo ni¢ menit na jeho diskri-
minacénej povahe. UZ v samotnom obsahu pokynu je zakomponovany pr-
vok diskrimindacie alebo nediskriminacie. Samotna skuto¢nost, Ze napri-
klad nadriadeny zamestnanec vydal pokyn k obtazZovaniu vSak na druhej
strane neznamenad, Ze osoba, ktora vydala pokyn, obtazuje prave osobu,
ktorej prikaze vykonat takyto pokyn. Pokyn na obtaZovanie druhého
zamestnanca, tak, ako pokyn na diskriminaciu, by sa mal v zmysle prava
EU, smernice 2000/78/ES, povaZovat za absolitne neplatny pravny tikon
a mal by byt napadnutel'ny na sude.

Zaver

Sikana na pracoviskach spoéivajtica v réznych formach nasilia, ponizova-
nia ¢i obtaZovania zamestnanca v pracovnopravnom vztahu sa v Sloven-
skej republike rok ¢o rok rozsiruje. Pri relativne vysokej miere neza-
mestnanosti stale klesa odvaha zamestnancov Gé¢inne sa branit voci tym-
to protipravnym postupom zamestnavatela. Na strane veducich zamest-
nancov Casto rastie ,zaujem“ o tito formu poniZovania a obtazovania
zamestnancov. V Slovenskej republike, az na ojedinelé vynimky, nie su
zname pripady zo sudnej praxe, ktoré by povzbudili zamestnancov
k dc¢innejSej ochrane svojich prav, najma svojej dostojnosti. Za nepriazni-
vy stav vo vyvoji Sikanovania zamestnancov v rdmci pracovnopravnych
vztahov modZe aj existujica pracovnopravna uUprava Zakonnika préce,
ktora neposkytuje optimalny a i¢inny pravny model pravnej ochrany
zamestnanca voci Sikanovaniu na pracovisku.

Resume

Sikanovanie zamestnancov v praci sa v podmienkach Slovenskej republi-
ky stale rozsiruje. Zamestnanci ako obete Sikanovania v zamestnani len
vel'mi zriedka brania svoje prava nielen voci zamestnavatel'ovi, ale aj na
sude. Tym, Ze sa Sikanovanie v zamestnani vel'mi tazko preukazuje, aj
napriek obratenému dékaznému bremenu, zamestnanci si netrifaju vyu-
Zit sidnu ochranu svojich prav. Podl'a slovenskej pracovnopravnej tpra-
vy Zakonnika prace, ale aj antidiskriminacného zdkona Sikanovanie za-
mestnancov v praci treba povazovat za formu zneuZitia prava s uplatne-
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nim takého modelu procesnopravnej ochrany, aka plati v pripade diskri-
mindcie. Tento pravny zaver vyplyva vyslovne z § 13 Zakonnika prace.
PouZitie modelu rovnakej procesnopravnej ochrany ako v pripade dis-
kriminacie znamena, Ze v pripade vzniku stidneho sporu plati obratené
dokazné bremeno, ktoré je na zalobcovi. Prax ukazuje, Ze je potrebné
zlepsit sticasnu pracovnopravnu Upravu ochrany zamestnancov pred Si-
kanovanim na pracovisku. Sticasna pracovnopravna tprava je vel'mi vse-
obecnd, a tym aj malo ¢inna a nedostato¢na.

Optimalizdcia existujiceho pravneho modelu pravnej ochrany za-
mestnanca proti Sikanovaniu na pracovisku by preventivne ucinnejsie
posobila v predchadzani zavaznych konfliktov na pracoviskach, ktoré vy-
ustuju do Sikanovania zamestnancov a sposobuju im c¢asto zavazné ujmy
na psychickom a fyzickom zdravi.
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Basic Questions of Civil Liability
for Nuclear Damage in Slovakial

Marianna Novotna

Abstract: The nuclear liability regime currently in force in Slovakia gov-
erns liability on the system of civil law. The roots of the historical develop-
ment of the Slovak nuclear liability legislation can be dated back to 1995
when the Slovak Republic acceded to Vienna Convention on Civil Liability
for Nuclear Damage.? The Vienna Convention as one of the fundamental
international conventions regulating the issues of liability for damages
caused as a result of a nuclear incident has promoted a special régime (nu-
clear liability régime) founded on several principles which had become
binding rules for respective contracting parties over the preceding half-
century. The fundamental principles established by Vienna Convention di-
rectly or indirectly implemented at the Slovak national level include the fol-
lowing: exclusive liability of the operator of nuclear installation, strict lia-
bility of the operator, limitation of damages in amount and time, exclusive
jurisdiction and mandatory financial coverage. The paper deals with the
Slovak nuclear liability legislation established on the basis thereof, taking
account of the specifics of the implementation process, formulation and in-
terpretation of the Slovak nuclear liability legal rules and reviewing the
variance from the requirement to meet the compatibility standard in this
field.

Key Words: Nuclear Liability; Principles of Nuclear Liability; Slovak Nu-
clear Law; Nuclear Damage; Nuclear Power Plant; Vienna Convention on
Civil Liability for Nuclear Damage; the Slovak Republic.

-

The paper has been elaborated within the grant project VEGA No. 1/0256/12 “Obc¢ian-
skopravny rezim zodpovednosti za jadrové skody - perspektivy a moznosti jeho d’alSieho
vyvoja na urovni slovenského, medzinarodného a eurdpskeho prava [Civil Nuclear Liabil-
ity Regime - Perspectives and Options of Its Future Development in the Slovak, Interna-
tional and European Law]”.

Vienna Convention, established on May 215, 1963, under the auspices of the International
Atomic Energy Agency - IAEA, creates a system with so-called “worldwide applicability”
that enables any country without any limitation to join the Convention and become a par-
ty to the regime of liability for nuclear damage.
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Introduction

In the Slovak Republic, there are currently four units of nuclear power
plants in commercial operation, whereas two units are located in Mo-
chovce area (EMO - Atémové elektrarne Mochovce) and another two in
Jaslovské Bohunice area (EBO — Atdmové elektrarne Bohunice). They are
operated by Slovenské elektrarne, partly owned by Italian ENEL, partly
by the state.3

The number of nuclear installations which have a nature of energy
nuclear installations is completed by nuclear power plant A-1 currently
in the 2nd stage of decommissioning, nuclear power plant Bohunice V-1
which is currently in the 1ststage of decommissioning and two units of
nuclear power plant Mochovce 3 and 4 currently under construction (the
construction of nuclear power plant Mochovce 3 and 4 was originally
suspended in mid-nineties and the facilities were conserved, however in
February 2007 Slovenské elektrarne, as the owner of Mochovce 3 and 4
nuclear power plant announced continuation in construction which was
renewed in 2008).

Furthermore, the Slovak government announced plans for a new unit
at Bohunice (V3 plant) in April 2008. A public-private partnership is en-
visaged to build and own the reactor, with the government holding 51 %.
The government list of priority power projects, beyond Bohunice V3
plant, includes another nuclear plant at KeCerovce in the eastern part of
the country. This is planned to serve after the closure of the Bohunice V2
units from approximately 2025.4

In addition to the above mentioned nuclear installations operated for
the purpose of electricity production, there are also some other nuclear
installations located in the territory of the Slovak Republic: interim spent
nuclear fuel storage, liquid radioactive waste final treatment facility, ra-
dioactive waste repository and two experimental nuclear installations
(bituminization line nuclear facility and nuclear waste incinerator).

3 NOVOTNA, M. and ]J. HANDRLICA. Legal Framework and Perspectives of Nuclear Third
Party Liability in the Czech and Slovak Republics. Forum iuris europaeum. 2013, vol. 1,
no. 2, pp. 49-68. ISSN 1339-4401.

4 NOVOTNA, M. and ]J. HANDRLICA. Legal Framework and Perspectives of Nuclear Third
Party Liability in the Czech and Slovak Republics. Forum iuris europaeum. 2013, vol. 1,
no. 2, pp. 49-68. ISSN 1339-4401.
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Legal framework

Civil liability for nuclear damage in the Slovak Republic is governed by
the Act No.541/2004 Coll. on Peaceful Use of Nuclear Energy (Nuclear
Energy Act) and on amendment and supplement of certain acts® which
nature falls into the field of public law (except for regulation of civil law
liability for nuclear damage in the seventh chapter).

This act sets out the principles of nuclear liability of the operator of
nuclear installations and contains detailed provisions on the third party
liability for nuclear damage, which largely reflect the provisions of the
1963 Vienna Convention on Civil Liability for Nuclear Damage (hereinaf-
ter “the Vienna Convention”) to which the Slovak Republic became a con-
tracting party in 1995. In the same year, Slovakia acceded to the 1988
Joint Protocol Relating to the Application of the Vienna Convention and
the Paris Convention® (hereinafter “the Joint Protocol”),” aiming at estab-
lishing a link between the Vienna Convention and the Paris Convention?®
by mutually extending the benefit of the special regime of civil liability
for nuclear damage set forth under each Convention and eliminating con-
flicts arising from the simultaneous applications of both Conventions to
anuclear incident.?

From the point of national lawmaking, the regulation of civil liability
for nuclear damage is not extensive in the Slovak law - it comprises the

5

Approved by the Parliament on September 9t, 2004, with effective date of December 1%,
2004.

Ozndmenie MZV SR uverejnené pod ¢. 70/1996 Z.z. o pristupeni SR k Viedenskému dohovoru
o0 obcianskoprdvnej zodpovednosti za $kody spdsobené jadrovou udalostou [Notice of the
Ministry of Foreign Affairs of the Slovak Republic published under No. 70/1996 Coll. on
Accession of the Slovak Republic to Vienna Convention on Civil Liability for Nuclear Dam-
age]; and Ozndmenie MZV SR uverejnené pod ¢. 71/1996 Z.z. o pristiipeni SR k Spolo¢nému
protokolu k aplikdcii Viedenského dohovoru a PariZskeho dohovoru [Notice of the Ministry
of Foreign Affairs of the Slovak Republic published under No. 71/1996 Coll. on Accession
of the Slovak Republic to Joint Protocol to Application of Vienna Convention and Paris
Convention].

After acceding to the 1963 Vienna Convention (“old” Vienna Convention) and to the Joint
Protocol, Slovakia didn’t sign any additional nuclear liability conventions of the “second
generation” (neither the Protocol to Amend the Vienna Convention, nor the Convention
on Supplementary Compensation).

The 1960 Paris Convention on Nuclear Third Party Liability [Paris Convention] [online].
2014 [cit. 2014-04-04]. Available at: https://www.oecd-nea.org/law/nlparis_conv.html.
Both the Vienna Convention on Civil Liability for Nuclear Damage and the Joint Protocol
to Application of Vienna Convention and Paris Convention entered into force for the Slo-
vak Republic in 1995.
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provisions of two sections of the Nuclear Energy Act.10 However, this
condition is understandable and logically reasonable especially in rela-
tion to § 29 (1) of the Nuclear Energy Act under which, within regulation
of liability for nuclear damage, the international treaties bound for Slo-
vakia are recognized as the source of law (Vienna Convention on Civil Li-
ability for Nuclear Damage and Joint Protocol to Application of Vienna
Convention and Paris Convention) and in relation to regulation of the Vi-
enna Convention and Nuclear Energy Act, unless otherwise stipulated
therein, under the Nuclear Energy Act subsidiary application of generally
binding regulations on liability for damage is also recognized (Article 415
through 450 of Act No. 40/1964 Coll. Civil Code as amended and relevant
provisions of Act No. 513/1991 Coll. Commercial Code as amended).!!

Due to this “implementation clause”, nuclear liability matters are to
be governed by the following legal provisions and in the following order:

1. provisions of international nuclear liability treaties which are bind-
ing for the Slovak Republic, i.e. by the provisions of the Vienna Con-
vention and Joint Protocol;

2. provisions of the Nuclear Energy Act which contain special nuclear
liability rules, as foreseen in international treaties;

3. provisions of the Civil and Commercial Codes, governing, in general,
issues of liability.12

10 Article 29 and Article 30 Zdkon ¢. 541/2004 Z.z. o mierovom vyuZivani jadrovej energie
(atémovy zdkon) aozmene adoplneni niektorych zdkonov v platnom zneni [Act
No. 541/2004 Coll. on Peaceful Use of Nuclear Energy (Nuclear Energy Act)].

11 A such formulated provision facilitating subsidiary application of the Civil Code and/or
Commercial Code provisions to cases of liability for nuclear damage finally resolved the
application problem which had existed during the life of law dated in 1998, regarding the
possibility of subsidiary application of the Civil Code provisions, which was permissible,
under law dated in 1998, only within the institute of compensation of damages, i.e. espe-
cially when determining the extent and method of compensation thereof, while in other
aspects of the liability relationship the application thereof was at least questionable. Due
to this reason, under 2004 Nuclear Energy Act the original regulation was supplemented
by provision of Art. 29 par. 1 in fine by which the subsidiarity of general regulations on li-
ability for damages was extended also to relations of civil liability for nuclear damage in
general, without limiting to the field of compensation of damages. Zdkon ¢ 541/2004 Z.z.
o mierovom vyuZzivani jadrovej energie (atémovy zdkon) a o zmene a doplneni niektorych
zdkonov v platnom znent [Act No. 541/2004 Coll. on Peaceful Use of Nuclear Energy (Nu-
clear Energy Act)].

12HANDRLICA, J. and M. NOVOTNA. The Vienna Convention on Civil Liability for Nuclear
Damage Revisited: Challenges for Updating the Czech and Slovak Legal Framework. The
Lawyer Quarterly. 2013, vol. 3, no. 4, p. 301. ISSN 1805-840X.
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As already outlined above, at national legislation level the issue of li-
ability for nuclear damage and financial coverage thereof was classified
in the seventh chapter of the Nuclear Energy Act as the legal regulation of
administrative law nature falling under the public law area. Especially
thanks to its civil law (private law) nature, the legal regulation of liability
for nuclear damage in this Act has unnatural effect, without direct link to
the remaining public law nature regulation.

From systematic point of view it would be more appropriate to in-
clude the legal regulation of liability for nuclear damage to the private
(civil) law system, whereas the option is either creation of separate sub-
ject matter of liability within the existing special legal regulation of par-
ticular liability matters in Civil Code or adoption of a separate legal regu-
lation of private nature which would in complexity regulate all relevant
issues of liability for nuclear damage.

The first option was dismissed during the re-codification works on
the Civil Code with explanation that the issue of liability for nuclear dam-
age is a specific case of liability for damages including more elements
which differ from the classic institutes of civil liability for damages in
general (the concept of nuclear damage, limitation of extent of liability,
obligatory financial coverage for liability, international nature of the
sources of law etc.) and due to this reason it is not appropriate to have
this institute regulated directly in the Civil Code.

On the contrary, by adoption of a separate legal regulation of civil
law nature regulating the civil law aspects of liability for nuclear damage
all of the mentioned objections would be eliminated, whereas the neces-
sary link between the Nuclear Energy Act as a regulation of administra-
tive law could be solved by reference provisions between both regula-
tions.

Principles of nuclear liability régime in the light of the Slovak
nuclear liability legislation
Nuclear installation operator as person liable for nuclear damage

Each nuclear installation must have a person in charge: the operator.13 In
the legal régime of the Vienna Convention, the operator is the person des-

13 NOVOTNA, M. and ]. HANDRLICA. Legal Framework and Perspectives of Nuclear Third
Party Liability in the Czech and Slovak Republics. Forum iuris europaeum. 2013, vol. 1,
no. 2, pp. 49-68. ISSN 1339-4401.
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state.

Pursuant to Article 29 (2) of the Slovak Nuclear Energy Act, the sub-
ject liable for nuclear damage as laid down in the binding international
conventions is “license holder for commissioning of a nuclear installation,
license holder for operation of such installation, with the exception of
storages, and the license holder for the discarding phase or license holder
for transport of nuclear material.”14

Article 5 (1) of the Nuclear Energy Act indicates that the status of the
nuclear installation operator is awarded only to such entity - an individ-
ual or alegal entity who utilizes nuclear energy in legal manner, i.e. a li-
cense by the Nuclear Regulatory Authority of the Slovak Republic speci-
fied above was granted to it.15

The operator of a nuclear installation bears exclusive liability for nu-
clear damage (legal channeling of liability onto the operator), no other
persons (such as builders or suppliers potentially liable under general
tort law) associated with the construction or operation of the nuclear in-
stallation should be held liable. The operator of a nuclear installation (li-
cense holder under the Slovak Nuclear Energy Act) is held liable regard-
less of whether his or third person’s fault can be established (strict - no
fault liability). It follows that there is no need to prove negligence or any
other type of fault on the part of the operator. The simple existence of
nuclear accident, nuclear damage and causation is an adequate basis for
the operator’s strict liability.

Article IV (1) of the Vienna Convention qualifies the operator’s liabil-
ity as “absolute”, in order to make it clear that it is not subject to the clas-
sic grounds of exoneration such as force majeure, acts of God or interven-

4 Art. 1 (1) (c) of the 1963 Vienna Convention on Civil Liability for Nuclear Damage [Vienna
Convention] [online]. 2014 [cit. 2014-04-04]. Available at: http://www.iaea.org/Publica-
tions/Documents/Infcircs/1996/inf500.shtml.

15If a license holder operates a number of installations located on the territory for which
a common internal emergency plan has been approved, they will be taken as a single nu-
clear installation for the purposes of liability for nuclear damage. More than one nuclear
installation on one site, where the operators are different holders of authorizations, may
not be taken as a single installation, even if these installations are technically linked to-
gether. Article 29 (3) Zdkon ¢ 541/2004 Z.z. o mierovom vyuZivani jadrovej energie (até-
movy zdkon) a o zmene a doplneni niektorych zdkonov v platnom zneni [Act No. 541/2004
Coll. on Peaceful Use of Nuclear Energy (Nuclear Energy Act)].
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ing acts of the third persons.1®¢ However, the operator may be exonerated
from nuclear liability under special circumstances provided in the Vienna
Convention, for example if he proves, that the nuclear incident was di-
rectly due to an armed conflict, hostilities, civil war or insurrection, or
that it resulted from a grave natural disaster of an exceptional character
(if the law of the installation state provides so).17 It would be therefore
more appropriate for the Slovak legal system to use the term strict liabil-
ity as the term absolute liability refers to the strict liability with no exon-
eration permitted.

Amount of operator’s liability and its coverage

The operator’s liability is limited to a sum equivalent to 300 million EUR
for nuclear energetic installations with nuclear reactor(s) in course of
commissioning and in course of operation and 185 million EUR for other
nuclear installations in course of commissioning and in course of opera-
tion and for transport of nuclear materials and for all nuclear installa-
tions in discarding phase. The lower limit of liability determined for nu-
clear installations which do not serve for energy purposes, for nuclear
damage caused during the transport of radioactive material and for nu-
clear installations in discarding phase may be reasoned especially by
lower degree of risk of these installations and/or activities compared to
nuclear power plants as nuclear installations for energy purposes and
resulting assumption of risk of nuclear damage of minimum and/or low-
er degree.

The amount of limitation of operator’s liability has been increased,
by the Slovak Nuclear Energy act as amended by the Act No. 143/2013
Coll. since January 1st, 2014, as the volume of liability of the operator as
specified before this statutory amendment (75 million EUR for energy
nuclear installations and 50 million EUR for non-energy nuclear installa-
tions and transport of nuclear materials) was not in accordance with cur-
rent international trend of the volume of liability of the operator. Moreo-

16 JAEA. The 1997 Vienna Convention on Civil Liability for Nuclear Damage and the 1997 Con-
vention on Supplementary Compensation for Nuclear Damage - Explanatory Texts. 1sted.
Vienna: International Atomic Energy Agency, 2007, p. 9. IAEA International Law Series,
no. 3. ISSN 1991-2366.

17 Article 9 of the 1960 Paris Convention on Nuclear Third Party Liability [Paris Convention]
[online]. 2014 [cit. 2014-04-04]. Available at: https://www.oecd-nea.org/law/nlparis_
conv.html; and Article IV (2) of the 1963 Vienna Convention on Civil Liability for Nuclear
Damage [Vienna Convention] [online]. 2014 [cit. 2014-04-04]. Available at: http://www.
iaea.org/Publications/Documents/Infcircs /1996 /inf500.shtml.
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ver, it may be argued that due to drifting of exchange rates and gold pric-
es it did not even reach the minimum limits of liability set forth by Vienna
Convention.18

Therefore, introduction of the higher financial limit of liability of the
operator was certainly beneficial, whereby not only risk of violation of
minimum limits of liability set by Vienna Convention due to gold prices
and exchange rates drifts were eliminated, but, at the same time, the Slo-
vak law is closer to the trend of nuclear legislation which is clearly indi-
cated also in the area of financial limits of liability by the conventions of
the second generation!? targeted at effort to increase unreasonably low
minimum liability limit set by “old” Vienna Convention and Paris Conven-
tion and/or seeking additional sources for compensation of nuclear dam-
age.

The operator shall ensure that his liability for nuclear damage is cov-
ered by insurance or some other form of financial cover to the amount
specified above (laid down in Art. 29 (6) of the Nuclear Energy Act). Fi-
nancial security may be obtained through a variety of means, e.g. conven-
tional financial guarantees (a bank guarantee, state guarantee) or ordi-
nary liquid assets, but in most cases it will be provided through insur-
ance cover.20

Financial security for coverage of operator’s liability for nuclear
damage must be valid during the entire term of license granted to the op-
erator by the Nuclear Regulatory Authority of the Slovak Republic for
commissioning of the nuclear installation, for operation of the nuclear
installation, for the phase of discarding of nuclear installation or for
transport of radioactive materials. Upon lapse of the term of the license
the operator shall be obliged to secure the insurance and/or other form

18 The Vienna Convention provides primary for unlimited liability, but under national legis-
lation, it could be limited to a smaller amount not less than USD 5 million defined by ref-
erence to its value in terms of gold on April 29th, 1963. That is USD 35 per one troy ounce
of fine gold.

19 The 1997 Protocol to Amend the Vienna Convention on Civil Liability for Nuclear Damage
[online]. 2014 [cit. 2014-04-04]. Available at: http://www.iaea.org/Publications/Docu-
ments/Infcircs/1998/infcirc566.pdf; and the 2004 Protocol to Amend the Paris Conven-
tion on Nuclear Third Party Liability [online]. 2014 [cit. 2014-04-04]. Available at: https://
www.oecd-nea.org/law/paris_convention.pdf.

20 JAEA. The 1997 Vienna Convention on Civil Liability for Nuclear Damage and the 1997 Con-
vention on Supplementary Compensation for Nuclear Damage - Explanatory Texts. 1sted.
Vienna: International Atomic Energy Agency, 2007, p. 13. IAEA International Law Series,
no. 3. ISSN 1991-2366.
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of liability coverage only in case a nuclear incident occurred and for the
period of at least 20 years after occurrence of the incident.

However, the obligation to cover the liability during the entire term
of the license is not a duty to preserve the equal financial security of one
provider during the entire term. In accordance with the principle of indi-
vidual autonomy of will, which, in this case, is not limited by internation-
al regime or national law, the operator is entitled not only to choose the
provider of financial security but also to change such provider during the
term of the license.

Due to specific nature of such type of insurance the nuclear damage
risk insurance is provided in Slovakia by the Slovak Nuclear Insurance
Pool as afree association of more insurance entities originated in the
Slovak Insurance Association on July 31st, 1997, by execution of the co-
operation agreement regarding insuring of the nuclear damage caused by
operation of the nuclear installation. The cooperation agreement was ex-
ecuted by seven insurance agencies operating in Slovakia,?! whereas cur-
rently this association has nine members.22 The Slovak Nuclear Insurance
Pool is an entity without legal personality, due to this reason, the leading
insurer - Allianz - Slovenska poistoviia, a.s., acts on behalf of the associa-
tion based on power of attorney from other members of the pool.

Nuclear damage and its compensation

Under the Vienna Convention nuclear damage means loss of life, any per-
sonal injury or any loss of, or damage to, property which arises out of or
results from the radioactive properties or a combination of radioactive
properties with toxic, explosive or other hazardous properties of nuclear
fuel or radioactive products or waste in, or of nuclear material coming
from, originating in, or sent to, a nuclear installation. The heads of dam-
age set forth in Vienna Convention should be compensated also under the
Slovak nuclear liability law. Moreover, the Nuclear Energy Act made use
of the possibility of the Art. 1 (1) (k) (ii) of the Vienna ConventionZ3 and

21 Allianz poistovna, a.s.; Ergo poistovia, a.s.; Kooperativa poistoviia, a.s.; Ot¢ina poistoviia,
a.s.; Slovenska poistoviia, a.s.; Union poistoviia, a.s.; and Univerzalna bankova poistoviia,
a.s.

22 Allianz - Slovenska poistovnia, a.s.; CSOB Poistoviia a.s.; Generali Slovensko poistoviia,
a.s.; Kooperativa poistoviia, a.s.; HDI Versicherung AG; Mitsui Sumitomo Unsurance Co.,
Ltd.; Union poistoviia a.s.; Uniqa poistoviia a.s.; and Wiistenrot poistoviia a.s.

2 Art. 1 (1) (k) (ii) of the 1963 Vienna Convention on Civil Liability for Nuclear Damage [Vi-
enna Convention] [online]. 2014 [cit. 2014-04-04]. Available at: http://www.iaea.org/
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broadens the definition of nuclear damage including additional heads of
damage: environmental damage and preventive measures.

In this respect, the following shall be deemed as nuclear damage, un-
der the Slovak nuclear liability law:

a) loss ofllife or personal injury;

b) loss of and damage to property;

c) loss arisen as aresult of incurring the costs for necessary measures
for averting or mitigation of radiation taken upon occurrence of
anuclear incident for the purpose of elimination and/or minimiza-
tion of the occurrence of nuclear damage (so-called preventive
measure costs - e.g. costs of evacuation of public). The relevant pro-
vision of Art. 29 (5) of the Nuclear Energy Act is lex specialis to provi-
sion of Art. 419 of the Civil Code which grants a right to compensa-
tion of the incurred costs and compensation of damage to a person
who averted the threatening damage;

d) loss arisen as a result of incurring the costs for reinstatement of the
previous or similar status of the environment (so-called environmen-
tal loss - e.g. costs of remedy of the consequences of contamination,
costs of achievement of acceleration of natural regeneration process
of the destroyed environmental elements), subject to a condition that
the measures specified under c) and d) were triggered as a result of
a nuclear incident and nature of matter allows it.

Compensation of victims of a nuclear incident is based on the system
of individual actions brought in civil process. Jurisdiction over actions
lies exclusively with the courts of the Contracting Party in whose territo-
ry the nuclear incident occurred, excluding any other court’s jurisdiction
in other states (principle of exclusive jurisdiction).2

According to the Article 29 (4) of the Nuclear Energy Act the right to
compensation of nuclear damage shall be statute barred, unless the claim
for compensation thereof was not exercised within three years from the
date when the injured party learned about the event leading to nuclear

Publications/Documents/Infcircs/1996/inf500.shtml: “Nuclear damage means [..] any
other loss or damage so arising or resulting if and to the extent that the law of the compe-
tent court so provides...”.

24 Article XI (1) of the 1963 Vienna Convention on Civil Liability for Nuclear Damage [Vienna
Convention] [online]. 2014 [cit. 2014-04-04]. Available at: http://www.iaea.org/Publica-
tions/Documents/Infcircs/1996/inf500.shtml; and Article 13 (a) of the 1960 Paris Con-
vention on Nuclear Third Party Liability [Paris Convention] [online]. 2014 [cit. 2014-04-
04]. Available at: https://www.oecd-nea.org/law/nlparis_conv.html.
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damage and about who was liable for it, or could have learned about it,
however not later than within 20 years from the date of occurrence of
such event, or after the expiry of insurance, if the validity of insurance
was longer. Thus, the Slovak Republic used the possibility foreseen in the
Article VI (1) of the Vienna Convention and prolonged the 10-years peri-
od set forth therein in which victims can claim nuclear damages to twen-
ty years from the date of the nuclear incident.

The concept as determined above and the length of time limitation of
the claim for compensation damage in the Slovak law causes certain in-
terpretation and application problems. The principled problem is a de-
termination of the concept of the period defined as a statute of limita-
tions period in the Nuclear Energy Act.2> According to the official English
version of the Vienna Convention, in Article VI stipulating the time limita-
tion of the claim for compensation of nuclear damage, a term “extinction
period” is used and it explicitly recognizes a legal consequence of failure
to exercise the claim for compensation of damage within the specified
period being the expiration of such subjective right of the injured party.2¢
Apparently, if, under objective law, a subjective right is expired as a re-
sult of failure to perform certain act within given period which duration
is subject to performance of given act (such as legal action, notification),
this is a foreclosure and a period granted by objective law for exercising
of such act (exercising of a right) is a foreclosure period.

The 20-year statute of limitations period approved in the Nuclear
Energy Act (on the contrary to original bill from the Nuclear Regulatory
Authority of the Slovak Republic where 10-year period was proposed)

25 Article 29 (4) Zdkon ¢. 541/2004 Z.z. o mierovom vyuZivani jadrovej energie (atémovy zd-
kon) a o zmene a doplneni niektorych zdkonov v platnom zneni [Act No. 541/2004 Coll. on
Peaceful Use of Nuclear Energy (Nuclear Energy Act)].

26 Compare the official English wording of Article VI par. 1 of the 1963 Vienna Convention on
Civil Liability for Nuclear Damage [Vienna Convention] [online]. 2014 [cit. 2014-04-04].
Available at: http://www.iaea.org/Publications/Documents/Infcircs /1996 /inf500.shtml:
“Rights of compensation under this Convention shall be extinguished if an action is not
brought within ten years from the date of the nuclear incident. If, however, under the law of
the Installation State the liability of the operator is covered by insurance or other financial
security or by State funds for a period longer than ten years, the law of the competent court
may provide that rights of compensation against the operator shall only be extinguished af-
ter a period which may be longer than ten years, but shall not be longer than the period for
which his liability is so covered under the law of the Installation State. Such extension of the
extinction period shall in no case affect rights of compensation under this Convention of any
person who has brought an action for loss of life or personal injury against the operator be-
fore the expiry of the aforesaid period of ten years.”
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seems to be a positive step forward in an effort for broader application of
the principle of protection of nuclear incident victims, due to the fact
that, at first sight, it considerably strengthens the position of the injured
party who is able to exercise his claim to compensation of nuclear dam-
age within longer period.

However, one can fully be identified with this view only in the cases
of nuclear damage consisting of physical injury. Harmful consequences of
radiation to human health may not be even detectable and recognizable
within shorter timeline after occurrence of nuclear incident, however
they may persist in silent form for long time and may cause physical inju-
ry after several years. Due to the above mentioned, some experts?’ are of
the opinion that longer than 10-year period in this case is not only wel-
comed but unconditionally necessary.28 The 20-year statute of limitations
period stipulated by the Nuclear Energy Act is not appropriate in case of
property damage and in fact it does not (as it may first seem) provide
more favourable position for the injured party due to the fact that 20-
year period for exercising the right inevitably implies the threat of lack of
evidence of the injured party who shall not be able to demonstrate the
required prerequisites of liability. For the sake of prevention against inef-
ficient filing of the legal actions, where an injured party would face lack
of evidence as a result of considerable time period since the occurrence
of nuclear damage to property, standard 10-year period for filing of the
claim for compensation of damages seems to be more acceptable in the
nuclear legislation.

Conclusion

The system of civil liability for nuclear damage is built upon the principle
of international conventions of unifying character.2? As opposed to the

27 PELZER, N. Focus on the Future of Nuclear Liability Law. In: Reform of Civil Nuclear Liabil-
ity: Budapest Symposium 1999. 1st ed. Paris: Organisation for Economic Co-Operation and
Development, 2000, p. 430. ISBN 92-64-05885-0.

28 This issue was targeted by the 1997 Protocol which revised Vienna Convention by exclu-
sion of separate prolonged 30-year period for exercising the right to compensation of nu-
clear damage caused to health or life. Compare Article 8 par. 1 letter a) (i) of the 1997
Protocol to Amend the Vienna Convention on Civil Liability for Nuclear Damage [online].
2014 [cit. 2014-04-04]. Available at: http://www.iaea.org/Publications/Documents/
Infcircs/1998/infcirc566.pdf.

29 The 1963 Vienna Convention on Civil Liability for Nuclear Damage [Vienna Convention]
[online]. 2014 [cit. 2014-04-04]. Available at: http://www.iaea.org/Publications/Docu-
ments/Infcircs/1996/inf500.shtml; the 1997 Protocol to Amend the Vienna Convention on
Civil Liability for Nuclear Damage [online]. 2014 [cit. 2014-04-04]. Available at: http://
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typically designed international treaties those regulate liability for dam-
age, the international conventions on nuclear liability do not stem from
a direct and exclusive international liability of states but primarily from
civil liability of the operator of nuclear installation.3°

The fundamental principles set forth in the nuclear liability conven-
tions, on which international liability system of nuclear legislation is
built, have been incorporated to the national legislation by Act
No.541/2004 Coll. on Peaceful Use of Nuclear Energy (Nuclear Energy
Act). However, in the course of time the Nuclear Energy Act has been crit-
icized for low limits of operators liability which did not even reach the
minimum limits of liability set forth by Vienna Convention, for an inap-
propriate concept of limitation of damages in time, inconvenient princi-
ples of demonstration of the causal link, imprecise conditions which must
be met by entity providing financial security for liability, as well as for
further deficits and irregularities of the interpretation and/or conceptual
nature (e.g. need for re-established provisions on principles of distribu-
tion of compensation funds depending on the time of exercising the claim
for compensation of damages introduced upon proposal of the insurer).

In 2007 Interdepartmental Working Group under auspices of the Nu-
clear Regulatory Authority of the Slovak Republic was created in order to
solve the issue of civil liability for nuclear damage (hereinafter as the “In-
terdepartmental Working Group”), whose members, due to cross-
sectioning and interdepartmental correlation of the issue of civil liability

www.iaea.org/Publications/Documents/Infcircs/1998/infcirc566.pdf; the 1997 Conven-
tion on Supplementary Compensation for Nuclear Damage [online]. 2014 [cit. 2014-04-04].
Available at: http://www.iaea.org/Publications/Documents/Infcircs/1998/infcirc567.
shtml; the 1960 Paris Convention on Nuclear Third Party Liability [Paris Convention]
[online]. 2014 [cit. 2014-04-04]. Available at: https://www.oecd-nea.org/law/nlparis_
conv.html; the 1988 Joint Protocol Relating to the Application of the Vienna Convention and
the Paris Convention [Joint Protocol] [online]. 2014 [cit. 2014-04-04]. Available at:
https://www.oecd-nea.org/law/nljoint_prot.html; the 2004 Protocol to Amend the Paris
Convention on Nuclear Third Party Liability [online]. 2014 [cit. 2014-04-04]. Available at:
https://www.oecd-nea.org/law/paris_convention.pdf; the 1963 Brussels Supplementary
Convention on Nuclear Third Party Liability [Brussels Supplementary Conventio] [online].
2014 [cit. 2014-04-04]. Available at: https://www.oecd-nea.org/law/nlbrussels.html;
and the 2004 Protocol to Amend the Brussels Supplementary Convention on Third Party Li-
ability [online]. 2014 [cit. 2014-04-04]. Available at: https://www.oecd-nea.org/law/
brussels_supplementary_convention.pdf.

30 CEPELKA, C,, D. JILEK and P. STURMA. Mezindrodni odpovédnost. 1. vyd. Brno: Masaryko-
va univerzita v Brné, 2003, pp. 132-136. ISBN 80-210-3057-7.

STUDIES 79



2014, ro¢nik I1,, ¢islo 2, s. 67-84
SOCIETAS http://sei.iuridica.truni.sk
IVRISPRVDENTIA ISSN 1339-5467

q I SOCIETAS ET IURISPRUDENTIA
D |
CIETAS
for nuclear damage, were nominated by broad spectrum of entities af-
fected by this issue.31

Primary task of the Interdepartmental Working Group was to
achieve a solution to the material intention of the revision of the legal re-
gime of civil liability for nuclear damage and subsequently its reflection
to the articulated wording of the bill so that possibilities and abilities of
particular affected departments are taken into account and so that, at the
same time, the requirements of theory and practice of the nuclear law li-
ability relations are reflected and the European trends of this issue are
honoured.

The final result of the negotiations of the Interdepartmental Working
Group was articulated wording of the bill on civil liability for nuclear
damage prepared by the Nuclear Regulatory Authority of the Slovak Re-
public reflecting relevant comments of the affected entities. The bill fol-
lowed the material intention comprised in the concept material “Analysis
of the status and concept of development of new system of civil liability
for nuclear damage in the Slovak Republic”, which was approved by Res-
olution of the Government of the Slovak Republic No. 880/2008 dated on
December 314, 2008.

By this above mentioned bill the issue of civil liability for nuclear
damage was exempted from the Nuclear Energy Act as aregulation of
public law (administrative law) nature and incorporated into separate
legal regulation of private law nature.

However, the articulated wording of this bill was dismissed by Legis-
lation Council of the Government at its session on November 214, 2010.

In 2013 the Interdepartmental Working Group was re-established to
continue the revision process based on prior achievements that should
be used as the starting point of further work, whereas some of the main

31 The representatives of the Office of the Government of the Slovak Republic, Ministry of
the Foreign Affairs of the Slovak Republic, National Bank of Slovakia, Public Health Au-
thority of the Slovak Republic, Ministry of Economy of the Slovak Republic, Ministry of
Justice of the Slovak Republic, Ministry of Environment of the Slovak Republic, Ministry of
Finance of the Slovak Republic, representatives of Slovenské elektrarne, a.s., Jadrova
a vyrad'ovacia spoloc¢nost, a.s., Office of the Slovak Nuclear Insurance Pool and Office of
the Czech Nuclear Insurance Pool c/o Ceské pojistovna, a.s., National Nuclear Fund for
Decommissioning of Nuclear Installations and for Disposal with Burnt Nuclear Fuel and
Radioactive Waste, representatives of Slovak Cities and Towns Association and ZMO Re-
gion of Jaslovské Bohunice Nuclear Power Plant as well as the representatives of academ-
ic law community.
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objectives are to analyze (in relation to the Council Decision authorizing
certain Member States to ratify, or to accede to, the Protocol amending
the Vienna Convention on Civil Liability for Nuclear Damage of May 21st,
1963, in the interest of the European Union) possible impacts of acces-
sion of the Slovak Republic to the 1997 Protocol to Amend the Vienna
Convention on Civil Liability for Nuclear Damage which creates an im-
proved regime of nuclear liability (higher amount of compensation avail-
able, extended scope of damage covered, allocation of jurisdiction etc.)32
and to discuss the pressure of the European Commission to the EU mem-
ber states to create a unified European nuclear liability regime roofed by
revised wording of the Paris Convention (whether by direct exit of the
Slovak Republic from the Vienna Convention regime and accession to the
regime of the revised Paris Convention or indirectly by adoption of such
Union regulation in the form of regulation or directive which provisions
and/or objectives must be honoured by the Slovak Republic).

In April 2014, the Government of the Slovak Republic approved the
study “Analysis of the current state and possible impacts of accession of
the Slovak Republic to the Protocol to Amend the Vienna Convention on
Civil Liability for Nuclear Damage of 1963” in relation to the
2013/434/EU Council Decision33 submitted by the Slovak Nuclear Regu-
latory Authority by Resolution No.152/2014 dated on April 2nd, 2014.
Therein, the Government commissioned the Slovak Nuclear Regulatory
Authority to submit a draft of the Nuclear Third Party Liability and its fi-
nancial coverage Act to the Government, latest by December 31st, 2014
(which has been discussed at the sessions of the Interdepartmental
Working Group) and a report on the state and development of the EU leg-
islation on civil liability for nuclear damage, latest by March 31st, 2017.
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K zachovaniu odmeny a/alebo naroku
na primeranu davku tehotnej zamestnankyne:
pripady C-512/11aC-513/11, TSN a YTN!

To Maintain of Remuneration and/or Entitlement
to an Adequate Allowance of a Pregnant Worker:
Cases C-512/11 and C-513/11, TSN and YTN

Viktor Krizan

Abstract: The paper analyzes the decision of the Court of Justice of the Eu-
ropean Union in joined Cases TSN and YTN, concerning the interpretation
of directives governing maternity leave, parental leave and equal opportu-
nities as well as equal treatment of men and women. Subject of the dispute
was rejection to pay remuneration which is under collective agreements
usually paid during maternity leave, to two Finnish female employees due
to interruption of unpaid parental leave by maternity leave. In addition of
comment of the decision the author presents also its importance to the le-
gal system of the Slovak Republic.

Key Words: Maternity Leave; Parental Leave; the Court of Justice of the
European Union; Directive 92/85/EEC; Directive 96/34/EC; Remuneration;
Conditions in the Collective Agreement; Case TSN and YTN; Maintenance of
Remuneration; the Slovak Republic.

Abstrakt: Prispevok analyzuje rozhodnutie Studneho dvora Eurdpskej tinie
v spojenych veciach TSN a YTN, ktoré sa tykalo vykladu smernic upravuju-
cich materski dovolenku, rodi¢ovski dovolenku a zdsadu rovnosti prileZi-
tosti, ako aj rovnakého zaobchddzania s muZmi a Zenami. Predmetom spo-
ru bolo zamietnutie vyplatenia odmeny, ktord sa v zmysle kolektivnych
zmluv zvycajne vypldca pocas materskej dovolenky, dvom finskym zamest-
nankyniam, z dévodu prerusenia neplatenej rodicovskej dovolenky mater-
skou dovolenkou. Okrem komentdru predmetného rozhodnutia autor pri-
blizuje aj jeho vyznam pre prdvny poriadok Slovenskej republiky.

1 Prispevok bol vypracovany v ramci vyskumného projektu APVV oznac¢eného APVV-0068-
11 s ndzvom ,Dostojnost ¢loveka a zakladné 'udské prava a slobody v pracovnom prave“,
zodpovedny riesitel prof. JUDr. Helena Barancova, DrSc.
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Klicové slova: Materskd dovolenka; rodicovskd dovolenka; Stdny dvor
Eurdpskej tinie; smernica 92/85/EHS; smernica 96/34/ES; odmena; pod-
mienky podl'a kolektivnej zmluvy; pripad TSN a YTN; zachovanie ndrokov;
Slovenskd republika.

Uvod

Rozhodnutie Sidneho dvora Eurépskej unie (d’alej len ,Sidny dvor”) zo
dna 13. februara 2014 sa tykalo navrhov, ktoré boli predlozené v ramci
dvoch veci medzi Terveys- ja sosiaalialan neuvottelujarjestd ry (odboro-
va organizicia vzdravotnickom a socidlnom odvetvi, d'alej len , TSN*)
a Terveyspalvelualan Liitto ry (zdruZenie v odvetvi zdravotnickych slu-
Zieb), za ucasti Mehildinen Oy (d’alej len ,Mehildinen“) na jednej strane
a Ylemmat Toimihenkil6t ry (odborové zdruzenie veducich pracovnikov)
a Teknologiateollisuus ry (zdruZenie priemyselnych technolégii), ako aj
spoloc¢nosti Nokia Siemens Networks Oy (d'alej len ,Nokia Siemens“) na
druhej strane, pricom navrhy sa tykali zamietnutia vyplatenia odmeny
dvom finskym zamestnankyniam zo strany ich zamestnavatel'ov, ktora sa
zvyCajne vyplaca pocas materskej dovolenky vzmysle kolektivnych
zmluv, Ktoré sa na ne uplatiiuju, z déovodu prerusenia neplatenych rodi-
¢ovskych dovoleniek materskymi dovolenkami tychto zamestnankyn.

ISlo tak o vyklad ustanoveni smernice Rady 92/85/EHS z 19. oktdbra
1992 o zavedeni opatreni na podporu zlepSenia bezpecnosti a ochrany
zdravia pri praci tehotnych pracovnic¢ok a pracovnic¢ok kratko po porode
alebo dojciacich pracovnicok (desiata samostatna smernica vzmysle
¢lanku 16 ods.1 smernice 89/391/EHS)? (dalej len ,smernica
92/85/EHS*), smernice Rady 96/34/ES z 3. jina 1996 o ramcovej doho-
de o rodicovskej dovolenke uzavretej medzi UNICE, CEEP a ETUC3 (dalej
len ,smernica 96/34/ES“) asmernice Eur6épskeho parlamentu a Rady

2 Smernica Rady 92/85/EHS z 19. oktébra 1992 o zavedeni opatreni na podporu zlepsenia
bezpecnosti a ochrany zdravia pri prdci tehotnych pracovnicok a pracovnicok krdtko po po-
rode alebo dojciacich pracovnicok (desiata samostatnd smernica v zmysle ¢ldnku 16 ods. 1
smernice 89/391/EHS). U.v. ES L 348, 1992-11-28, 5. 1-8.

3 Smernica Rady 96/34/ES z 3. juna 1996 o rdmcovej dohode o rodicovskej dovolenke uzavre-
tej medzi UNICE, CEEP a ETUC. U.v.ES L 145, 1996-06-19, s.4-9. Aj ked’ smernica
96/34/ES bola s u¢innostou od 8.marca 2012 zru$ena smernicou Rady 2010/18/EU
z 8. marca 2010, ktorou sa vykonava revidovana Ramcova dohoda o rodi¢ovskej dovolen-
ke uzavretd medzi BUSINESSEUROPE, UEAPME, CEEP aETUC azruSuje smernica
96/34/ES; vzhl'adom na obdobie, ked’ doslo k skutkovym okolnostiam sporu vo veci sa-
mej, sa predmetna vec riadi smernicou 96/34/ES v p6vodnom zneni.
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2006/54/ES z5.jula 2006 ovykonavani zdsady rovnosti prilezitosti
arovnakého zaobchadzania s muzmi a Zenami vo veciach zamestnanosti
a povolania* (d'alej len ,smernica 2006/54/ES“).

Smernica Rady 92/85/EHS stanovila povinnost ¢lenskych statov pri-
jat potrebné opatrenia, ktorymi zabezpecia, aby zamestnankyne mali na-
rok na neprerusent materskd dovolenku v trvani najmenej 14 tyzdiiov,
poskytnuti pred a/alebo po pérode v silade s vnutroStatnymi pravnymi
predpismi a/alebo vnutroStatnou praxou, ktora musi zahfiiat povinnu
materskd dovolenku v trvani najmenej dvoch tyzdnov, poskytnutt pred
a/alebo po porode vsilade svnutrostitnymi pravnymi predpismi
a/alebo vnutrostatnou praxou.5 Pocas Cerpania materskej dovolenky su
Clenské Staty povinné zabezpecit matke zachovanie vyplaty a/alebo na-
roku na primerant davku, priCom primeranost sa posudzuje podla toho,
¢l zabezpeCuje prijem prinajmenSom ekvivalentny tomu, ktory by pri-
slusna zamestnankyiia dostala v pripade prerusenia svojej ¢innosti z d6-
vodov spojenych s jej zdravotnym stavom. Clenské $taty sice moZu vniit-
rostatnymi pravnymi predpismi podmienit narok na vyplatu davky alebo
davku splnenim podmienok, tieto podmienky vSak nemo6zu vyzadovat
doby predchadzajiceho zamestnania presahujice dvanast mesiacov
pred predpokladanym datumom pérodu.

Cielom uZ zruSenej smernice 96/34/ES bolo vykonat ramcovu do-
hodu o rodi¢ovskej dovolenke uzavretd medzi vSeobecnymi medziodvet-
vovymi organizaciami, a to Uniou eurépskych priemyselnych a zamest-
navatel'skych zvizov (UNICE), Ustredim eurépskych $tatnych podnikov
(CEEP) a Eur6pskou odborovou konfederaciou (ETUC). RAmcova dohoda
o rodi¢ovskej dovolenke uzavreta 14. decembra 1995, ktora sa nachadza-
la v prilohe smernice 96/34/ES, stanovovala minimalne poziadavky, kto-
rych cielom bolo ul'ah¢it zostladenie rodicovskych a pracovnych povin-
nosti pracujucich rodicov. Tato ramcova dohoda poskytovala zamestnan-
com azamestnankyniam individudlne pravo na rodicovskd dovolenku
z dévodu narodenia alebo adopcie dietata, aby im bolo umoZnené starat
sa o toto dieta pocas obdobia najmenej troch mesiacov aZ do veku, ktory

o~

Smernica Eurdpskeho parlamentu a Rady 2006/54/ES z 5. jula 2006 o vykondvani zdsady
rovnosti prileZitosti a rovnakého zaobchddzania s muzmi a Zenami vo veciach zamestna-
nosti a povolania. Uv. EU L 204, 2006-07-26, s. 23-36.

Clanok 8 Smernice Rady 92/85/EHS z 19. oktébra 1992 o zavedeni opatreni na podporu
zlepSenia bezpecnosti a ochrany zdravia pri prdci tehotnych pracovnicok a pracovnicok
krdatko po pdrode alebo dojciacich pracovni¢ok (desiata samostatnd smernica v zmysle
¢ldnku 16 ods. 1 smernice 89/391/EHS). U.v. ES L. 348,1992-11-28, s. 1-8.
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urcia Clenské Staty a/alebo socidlni partneri, najviac vSak do veku 8 ro-
kov.

Skutkovy stav

Podla finskeho prava ma zamestnankyia narok na materski dovolenku
vrozsahu 105 pracovnych dni a po jej uplynuti ma narok na rodi¢ovsku
dovolenku v rozsahu 158 pracovnych dni. Okrem tychto dovolenkovych
obdobi ma zamestnanec narok na dovolenku na vychovu, ktora méze tr-
vat, az pokial dieta nedovisi treti rok veku. PocCas trvania materskej ale-
bo rodicovskej dovolenky poberda zamestnanec denny prispevok na za-
klade zdkona o zdravotnom poisteni. Pocas dovolenky na vychovu sa
denny prispevok nevyplaca. Podl'a zdkona o pracovnych zmluvach nie je
zamestnavatel' povinny vyplacat zamestnancovi odmenu pocas vyssie
uvedenych dovoleniek, ktoré st uré¢ené na rodinné ucely.

Kolektivna zmluva uplatnite'na na zmluvné strany vo veci C-512/11
obsahuje ustanovenie, podl'a ktorého zamestnavatel zamestnankyni po-
Cas materskej dovolenky vyplaca odmenu v plnej vyske po dobu 72 pra-
covnych dni. Ak sa opatovna materskd dovolenka zamestnankyne zacne
pocas neplatenej dovolenky, prislusna odmena sa pocas tejto dovolenky
nevyplaca, pokial' zo zdkona nevyplyva nieco iné. Podla kolektivnej
zmluvy pre vedudcich zamestnancov v odvetvi priemyselnych technoldgii
uplatnitel'nej na zmluvné strany vo veci C-513/11 sa pocas materskej do-
volenky vyplaca odmena v plnej vyske po dobu troch mesiacov. Zmluvné
strany tejto kolektivnej zmluvy sa tiez dohodli, Ze jej ustanovenia sa maju
vykladat' rovnakym spdsobom ako prislusné ustanovenia kolektivnych
zmluv pre pracovnikov a zamestnancov v tomto odvetvi. Podl'a pokynov
na uplatiiovanie, priloZenych k tymto ustanoveniam, nie je zamestnava-
tel', ak sa opatovna materska dovolenka zacne pocas predchadzajticej do-
volenky na rodinné ucely, povinny pocas opatovnej materskej dovolenky
vyplacat odmenu. Pri vyklade kolektivnej zmluvy sa pripisuje mimoriad-
ny vyznam aj spolo¢nej véli zmluvnych strdn a ustalenej praxi pri jej
uplatiiovani, no ani tak obsah zmluvného ustanovenia neméze porusovat
kogentné pravne predpisy.

Pani Kultarinta, ktora pracuje ako zdravotna sestra v spoloCnosti
Mehildinen, zacala po prvej materskej dovolenke Cerpat neplatenu rodi-
¢ovsku dovolenku na vychovu od 7.januara 2010 do 11. aprila 2012. Ked’
znova otehotnela, oznamila svojmu zamestnavatel'ovi, Ze mieni prerusit
rodi¢ovsku dovolenku na vychovu, aby mohla nastipit na novii matersku
dovolenku od 9. aprila 2010. Mehildinen akceptoval prerusenie rodicov-
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skej dovolenky na vychovu, ale odmietol vyplatit za 72 dni ndhradu rov-
najlicu sa mzde v plnej vySke pocas druhej materskej dovolenky z dovo-
du, Ze tato dovolenka zacala plynut v ¢ase, ked pani Kultarinta bola na
neplatenej rodicovskej dovolenke na vychovu.

Pani Novamo, ktord pracuje v spolocnosti Nokia Siemens, nastupila
na materski dovolenku 8. marca 2008 a nasledne cerpala neplatend ro-
dicovskd dovolenku na vychovu od 19.marca 2009 do 4.aprila 2011.
V priebehu roka 2010 oznamila svojmu zamestnavatel'ovi, Ze je opat’ te-
hotna a mieni prerusit’ svoju neplatenud rodicovskd dovolenku na vycho-
vu a zacat' Cerpat materskd dovolenku od 24. maja 2010. Nokia Siemens
vzala na vedomie oznamenie pani Novamo o preruseni rodicovskej dovo-
lenky na vychovu, ale odmietla jej vyplacat pocas materskej dovolenky
jej mzdu z d6évodu, Ze tato nova materska dovolenka zacala plynut v case,
ked’ dotknutd zamestnankyiia bola na neplatenej rodicovskej dovolenke
na vychovu.

Denna davka v materstve stanovena zakonom o zdravotnom poiste-
ni, na ktord mali pani Kultarinta a pani Novamo narok pocas ich mater-
skej dovolenky, bola rovnaka ako dennd nemocenska davka, zatial’ ¢o ich
zamestnavatelia im doplacali rozdiel medzi touto davkou a platom
v zmysle narodnych kolektivnych zmluav.

V oboch veciach Zalobkyne vo veci samej podali na sud pre pracovné
spory zZalobu proti zamestnavatel'om, s cielom dosiahnut nahradu ujmy,
ktortl zamestnankyne tidajne utrpeli ako obete nezdkonného zaobcha-
dzania. Vnutrostatny sud sa rozhodol prerusit konanie a polozit' Sidne-
mu dvoru v oboch veciach v podstate rovnaku prejudicidlnu otazku:

,Brani smernica 2006/54/ES, ako aj smernica 92/85/EHS takym
ustanoveniam vo vnutrostatnej kolektivnej zmluve alebo takému vykladu
tychto ustanoveni, podl'a ktorych sa zamestnankyni, ktora z neplatenej
dovolenky (hoitovapaa‘) prejde na matersku dovolenku, nevyplaca od-
mena pocas materskej dovolenky upravena v kolektivnej zmluve?“

Vyklad podany Stdnym dvorom

Svojim navrhom na zacatie prejudicidlneho konania chcel vnutrostatny
sud zistit, ¢i je obsah kolektivnej zmluvy, resp. prax pri jej uplatiiovani,
podmiefiujdci priznanie zachovania vyplacania odmeny pocas materskej
dovolenky v plnej vySke navratom do zamestnania, v rozpore s pravom
Unie.
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Uznesenim predsedu Sddneho dvora boli veci C-512/11 a C-513/11
spojené na spolo¢né konanie na ucely Ustnej Casti konania, ako aj vyhla-
senia rozsudku. Okrem toho, aj ked’ vnutroStatny sud svoje otazky obme-
dzil iba na vyklad ustanoveni smernic 92/85/EHS a 2006/54/ES, podla
Sidneho dvora tato skutoCnost nebola prekazkou pre to, aby poskytol
vnitro§tatnemu stidu vietky prvky vykladu prava Unie, ktoré mézu po-
moct rozhodnut’ v predloZenych veciach. Preto Stidny dvor, s ciel'om po-
skytnat’ uZitocnu odpoved na poloZenu otdzku vo veci samej, povaZzoval
za potrebné zohl'adnit’ smernicu 96/34/ES, aj ked’' rozhodnutia vnutro-
Statneho sudu vyslovne tito smernicu neuvadzali. Otazku polozent vnut-
rostatnym sudom tak Sudny dvor chapal tak, Ze jej ciel'om je zistit, ¢i sa
ma smernica 96/34/ES vykladat v tom zmysle, Ze je v rozpore s kolek-
tivnou zmluvou podla vnutrostatneho prava, podl'a ktorého tehotna za-
mestnankyiia, ktora preru$i neplatent rodicovskd dovolenku v zmysle
tejto smernice, aby mohla ihned cerpat materskd dovolenku v zmysle
smernice 92/85/EHS, nema pravo na zachovanie vyplacania odmeny, na
ktort by mala pravo, ak by sa pred touto materskou dovolenkou aspon
na kratku dobu vratila do prace.

V minulosti uz Sidny dvor rozhodol, Ze aj ked’ smernica 92/85/EHS
neobsahuje povinnost pocas materskej dovolenky nad’alej vyplacat od-
menu v plnej vyske, cielom normotvorcu Unie bolo zaruéit, aby zamest-
nankyna mala pocas materskej dovolenky prijem vo vyske porovnatel'nej
s vyskou davky stanovenou vnutrostatnymi pravnymi ipravami v oblasti
socialneho zabezpecenia pre pripad prerusenia jej ¢innosti zo zdravot-
nych dévodov.6 Vzhl'adom na to, Ze smernica 92/85/EHS absolitne nevy-
lu¢uje moznost, aby ¢lenské Staty zarudili vacsiu ochranu uvedenych za-
mestnankyi formou zachovania alebo vytvorenia ochrannych opatreni,
ktoré sd pre zamestnankyne vyhodnejsie, pod podmienkou, Ze budu v su-
lade sustanoveniami prava Unie,” Ziadne ustanovenie smernice
92/85/ES nebrani tomu, aby clenské staty alebo pripadne socialni part-
neri stanovili zachovanie vSetkych zloziek odmeny, na ktoré mala tehot-
na zamestnankyia pravo pred tehotenstvom a materskou dovolenkou.

Sidny dvor v suvislosti s pravami suvisiacimi s rodi¢ovskou dovo-
lenkou stanovenou v smernici 96/34/ES, vratane prav na neplatené rodi-
Covské dovolenky, pripomenul dva odlisné ciele tejto smernice.

6 Margaret Boyle and Others v. Equal Opportunities Commission [1998-10-27]. Rozsudok
Sudneho dvora Eurépskej tnie, C-411/96, Zb. s. 1-6453-1-6454, bod 32.

7 Pozri Maria Luisa Jiménez Melgar v. Ayuntamiento de Los Barrios [2001-10-04]. Rozsudok
Sudneho dvora Eurdpskej tnie, C-438/99, Zb. s. 1-6952, bod 37.
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Na jednej strane rdmcova dohoda vykonand touto smernicou pred-
stavuje zavazok socialnych partnerov zaviest v podobe minimalnych po-
ziadaviek opatrenia zamerané na podporu rovnosti prileZitosti a rovnosti
zaobchadzania s muZzmi a so Zenami poskytnutim moznosti zosuladit' si
svoje pracovné ulohy s rodinnymi povinnostami.8 Na druhej strane ram-
cova dohoda umoziuje rodicom prerusit svoju pracovnu ¢innost, aby sa
mohli venovat' svojim rodi¢ovskym povinnostiam, pricom im dava zaru-
ku, Ze po skonceni tejto dovolenky budi mdct opat nastipit na svoje
pracovné miesto alebo, ak to nie je moZné, na rovnocenné alebo podobné
pracovné miesto podla ich zmluvy alebo ich pracovnopravneho vztahu.
Toto ustanovenie podl'a rozhodnutia vo veci RieZniece® zavazuje k navra-
tu po ukonceni tejto dovolenky na pracovné miesto za rovnakych pod-
mienok, aké existovali v ¢ase nastupu na uvedenu dovolenku.

V prejednavanych veciach mali dotknuté zamestnankyne pocas ich
prvej materskej dovolenky podla kolektivnych zmluv, ktoré sa na ne
uplatiiovali, pravo na zachovanie ich odmeny prinajmenSom pocas urci-
tého obdobia. Tieto zamestnankyne nasledne cerpali neplatenud rodicov-
sku dovolenku, ktorud prerusili z dovodu cerpania druhej materskej dovo-
lenky, pri ktorej im bolo zamietnuté pravo na zachovanie ich odmeny
z dévodu, Ze tato druhd materskd dovolenka prerusila neplatenu rodi-
¢ovskud dovolenku a nedoslo k ndvratu do prace ani na minimalnu dobu.
Za tychto okolnosti mal Stidny dvor za potrebné preskiimat, v akom roz-
sahu pravo Unie umoZiiuje, aby ¢erpanie uvedenej rodi¢ovskej dovolenky
mohlo mat vplyv na podmienky vykonu materskej dovolenky, ktora na
nu nadvazuje, z hl'adiska zachovania odmeny, ktoré upravuju predpisy
predmetného vnutroStatneho prava a o ktoré ide vo veciach samych. Pri-
tom uZ zo starSej judikatury!® vyplyva, Ze dovolenka zarucend pravom
Unie nemdze mat’ vplyv na pravo &erpat’ ini dovolenku zaruéent tymto
pravom.

8 Porovnaj Christel Meerts v. Proost NV [2009-10-22]. Rozsudok Stidneho dvora Eurdpskej
Unie, C-116/08, Zb. s.1-10063 a nasl., bod 35; a Zoi Chatzi v. Ipourgos Ikonomikon [2010-
09-16]. Rozsudok Sudneho dvora Eurépskej unie, C-149/10, Zb. s. 1-8526, bod 56.

9 Pozri NadezZda RieZniece v. Zemkopibas ministrija and Lauku atbalsta dienests [2013-06-
20]. Rozsudok Sudneho dvora Eurépskej unie, C-7/12, Zb. zatial nepublikovany, bod 32.

10 Commission of the European Communities v. Grand Duchy of Luxemburg [2005-04-14].
Rozsudok Stdneho dvora Eurdpskej tnie, C-519/03, Zb. s.1-3097, bod 33; Federatie Ne-
derlandse Vakbeweging v. Staat der Nederlanden [2006-04-06]. Rozsudok Stidneho dvora
Eurépskej tnie, C-124/05, Zb. s.1-3445, bod 24; a Sari Kiiski v. Tampereen kaupunki
[2007-09-20]. Rozsudok Stidneho dvora Eurdpskej tnie, C-116/06, Zb. s. I-7685, bod 56.
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Zo spisu predloZzeného Stidnemu dvoru dalej vyplynulo, Ze aj ked’
ustanovenia vndtrostatneho prava umoziovali Zalobkyniam prerusit ich
neplatent rodi¢ovsku dovolenku na tcely nasledného ¢erpania materske;j
dovolenky, zalobkyne tvrdili, Ze ich zaujmy boli dotknuté takym spdso-
bom, ktory nie je v stlade s pravom Unie, pretoZe tym, Ze tieto zamest-
nankyne uplatnili svoje pravo na dve odlisné dovolenky, im bolo odiaté
pravo na zachovanie ich odmeny upravené v predmetnych kolektivnych
zmluvach. Podl'a nich by totiZ pravo na zachovanie odmeny bolo pozba-
vené svojej podstaty, ak by sa uplatiiovalo pod podmienkou povinného
navratu do prace pred nastupom na d’alSiu matersku dovolenku.

Podl'a navrhov generalnej advokatky situacia zamestnankyne nastu-
pujuicej na matersku dovolenku priamo po alebo pocas neplatenej rodi-
Covskej dovolenky nie je porovnatel'na so situdciou zamestnanca nastu-
pujuceho na materskd dovolenku po aktivnom vykone povolania. Gene-
ralna advokatka vyjadrila vyrazné pochybnosti o porovnatel'nosti situacii
oboch skupin. Zamestnankyna, ktora uz je na neplatenej dovolenke na
vychovu, ma pocas materskej dovolenky nizsiu finan¢nu potrebu ako za-
mestnankyna, ktora ked’ otehotnie, aktivne vykonava svoju pracu.l! Za-
mestnankyiia, ktord uz je na dovolenke na vychovu, sa totiZ uz pripravila
na to, Ze ostane na urcity ¢as bez prijmu; ne¢akané zniZenie prijmu sa jej
teda nedotkne. Zeny, ktoré sti na dovolenke na vychovu a z tohto dévodu
nemaju pri odchode na materski dovolenku narok na zachovanie vypla-
cania odmeny, vSak nie su diskriminované voci Zzenam, ktoré otehotneju
pocas aktivneho vykonu prace.

Zalovani vo veci samej sa domnievali, Ze cielom predmetného usta-
novenia obsiahnutého v uvedenych kolektivnych zmluvach je chranit te-
hotné zamestnankyne a toto ustanovenie zmierfiuje ekonomické nevy-
hody Cerpania materskej dovolenky, a tym uprednostiiuje ochranu oso-
bitnych vztahov medzi matkou a jej dietatom po tehotenstve a porode.
Na oddévodnenie obmedzenia zachovania vyplacania odmeny v plnej vys-
ke sporného vo veci samej uviedli, Ze toto obmedzenie ma vytvorit sti-
mul, aby Zeny pred opatovnou nepritomnostou v suvislosti s detmi na-
stdpili na urcity ¢as do prace, v opa¢nom pripade by sa pri viacerych po
sebe iducich rodicovskych, resp. materskych dovolenkach mohlo stat, Ze
zamestnankyne na niekol'’ko rokov bez preruSenia nenastipia do prace.

11 Terveys- ja sosiaalialan neuvottelujdrjesté (TSN) ry v. Terveyspalvelualan Liitto ry (C-
512/11) [2013-02-21] a Ylemmdt Toimihenkilét (YTN) ry v. Teknologiateollisuus ry and
Nokia Siemens Networks Oy (C-513/11) [2013-02-21]. Navrh Stidneho dvora Eurdpskej
unie, C-512/11 a C-513/11, Zb. zatial nepublikovany, body 79 a 80.
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Generalna advokatka toto tvrdenie podporila, pretoZe stimuly na navrat
do pracovného Zivota st cielom, ktory je vsulade so smernicou
96/34/ES, ktord sama poukazuje na vyznam navratu do pracovného Zi-
vota, a preto tento ciel' povaZuje za legitimny. PretoZze sama smernica
96/34/ES zdoOraziuje, Ze opatrenia na zosuladenie pracovného a rodin-
ného Zivota by mali prihliadat na potreby tak podnikov, ako aj zamest-
nancov, toto opatrenie podl'a nej bolo potrebné a primerané.12

Sddny dvor sa s touto argumentaciou Zalovanych i generalnej advo-
katky nestotoznil. Podmienky uplatnovania rezimu, o aky islo vo veci sa-
mej a ktory sa vztahoval na odmenu vyplacanu zamestnankyni pocas ma-
terskej dovolenky podl'a smernice 92/85/EHS, tak i ustanovenia o rodi-
covskej dovolenke maju byt v zmysle vyssSie uvedenej judikattry v stlade
s ustanoveniami prava Unie. Z tohto hl'adiska vol'ba zamestnankyne spo-
¢ivajica v uplatneni jej prava na rodi¢ovskil dovolenku nesmie ovplyv-
novat podmienky vykonu jej prava Cerpat ind, v naSom pripade mater-
sku dovolenku. Vo veciach samych Cerpanie neplatenej rodicovskej dovo-
lenky zamestnankynou, ktora potrebuje cerpat materski dovolenku
ihned’ po uvedenej rodicovskej dovolenke, vedie nutne k tomu, Ze straca
Cast’ svojej odmeny. Vysledkom podmienky obsiahnutej v kolektivnych
zmluvach je povinnost zamestnankyne vopred sa vzdat v okamihu, ked’
sa rozhodne cerpat neplatenu rodicovski dovolenku, prava na platent
materskd dovolenku stanovenu v kolektivnych zmluvach. V désledku to-
ho by zamestnankyiia mohla byt nabadana k tomu, aby takuto rodicov-
sku dovolenku necerpala.

V tomto kontexte, ako uz skor rozhodol Sidny dvor, treba zohl'adnit
skutoCnost, Ze nové tehotenstvo nie je vZdy predvidatelné.13 Z toho vy-
plyva, Ze zamestnankyiia v okamihu, ked’ sa rozhodne €erpat rodi¢ovsku
dovolenku alebo na zaciatku takejto dovolenky, nedokaze predvidat, ¢i
pocas tejto dovolenky bude potrebovat Cerpat materskd dovolenku.
Z toho Sudny dvor vyvodil zaver, Ze podmienka stanovena kolektivnymi
zmluvami vo veci samej odradza zamestnankyiiu od rozhodnutia uplatnit
pravo na rodi¢ovsku dovolenku vzhladom na dcinok, ktory by takéto
rozhodnutie mohlo mat na materska dovolenku, ku ktorej by doslo pocas

12 Pozri Terveys- ja sosiaalialan neuvottelujdrjestoé (TSN) ry v. Terveyspalvelualan Liitto ry (C-
512/11) [2013-02-21] a Ylemmdt Toimihenkilét (YTN) ry v. Teknologiateollisuus ry and
Nokia Siemens Networks Oy (C-513/11) [2013-02-21]. Navrh Sudneho dvora Eurépskej
Unie, C-512/11 a C-513/11, Zb. zatial nepublikovany, body 82 a 83.

13 Pozri Sari Kiiski v. Tampereen kaupunki [2007-09-20]. Rozsudok Stidneho dvora Eurép-
skej tnie, C-116/06, Zb. s. 1-7681-1-7682, body 40 a 41.
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tejto rodicovskej dovolenky. Takato podmienka by tak zasahovala do po-
trebného ucinku smernice 96/34/ES.

Aj s prihliadnutim na tieto dévody sa preto Sudny dvor rozhodol, Ze
vnutrostatne ustanovenie, aké upravujui kolektivne zmluvy dotknuté vo
veci samej, podl'a ktorého tehotna zamestnankyna, ktora prerusi nepla-
tend rodi¢ovsku dovolenku vzmysle smernice 96/34/ES, aby mohla
ihned’ Cerpat materskd dovolenku v zmysle smernice 92/85/EHS, nema
pravo na zachovanie odmeny, na ktord by mala pravo, ak by sa pred tou-
to materskou dovolenkou aspon na minimalnu dobu vratila do prace, je
v rozpore so smernicou 96/34/ES.

Zaver - vyznam rozsudku pre slovensky pravny poriadok

Prejednavané veci sa tykali dvoch finskych zamestnankyn, ktoré otehot-
neli pocas rodicovskej dovolenky a nasledne Cerpali materskt dovolenku.
Podla finskeho prava maji zamestnankyne pocas materskej dovolenky
narok iba na primerané socialne davky. Kolektivne zmluvy uplatnitel'né
na prislusné pracovné pomery vsak stanovuju zachovanie vyplacania ¢as-
ti odmeny ako doplatku k materskému prispevku pocas materskej dovo-
lenky. Toto zachovanie vyplacania odmeny je vSak podmienené tym, Ze
materska dovolenka nezac¢ne plynut pocas neplatenej dovolenky, akou je
dovolenka na vychovu. V prejednavanych veciach bolo teda treba ujasnit,
¢i zamestnankyna, ktora pocas dovolenky na vychovu vyuZije svoje pravo
uznané v rozsudku Kiiski'* a zmeni svoju dovolenku na matersku dovo-
lenku, médZe z prava Unie odvodit aj narok na vyplacanie odmeny. Stidny
dvor vo veci Kiiski rozhodol, Ze je v rozpore s pravom Unie, ak zamest-
nankyta nesmie prerusit poZadovanu a schvalend dovolenku na vychovu
z dovodu opatovného tehotenstva, aby mohla ¢erpat matersku dovolen-
ku.

V naSom pripade obe Zeny nestratili postavenie zamestnankyn tym,
Ze pred zacatim spornej materskej dovolenky v roku 2010 cerpali dovo-
lenku na vychovu, pretoZe, ako konstatoval Sidny dvor v skorSom roz-
hodnuti, ni¢ nenasvedCuje tomu, Ze normotvorca Unie chcel vylacit
z Cerpania materskej dovolenky zamestnankynu, ktora v Case, ked’ chce
nastupit na tuto dovolenku, uz do¢asne nevykonava svoju pracu, pretoze

14 Sari Kiiski v. Tampereen kaupunki [2007-09-20]. Rozsudok Stidneho dvora Eurépskej
unie, C-116/06, Zb. s. I-7665-1-7688.
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Cerpa inu dovolenku.’> Okrem toho zo smernice Rady 96/34/ES vyplyva,
Ze pracovny pomer medzi zamestnancom a jeho zamestnavatel'om pocas
rodi¢ovskej dovolenky zostdva zachovany.16 Sidny dvor vo veci Kiiski vy-
chadzal z toho, Ze finska dovolenka na vychovu je rodicovskou dovolen-
kou v zmysle smernice 96/34/ES a v dosledku toho je finska zamestnan-
kyna pocas tejto dovolenky na vychovu zamestnankynou v zmysle prava
Unie, a teda aj na ti¢ely uplatnenia smernice o materskej dovolenke.

Smernicou 92/85/EHS chcel normotvorca Unie iba zabezpetit, Ze
zamestnankyna dosiahne pocas materskej dovolenky prijmy minimalne
vo vySke primeranej socidlnej davky ako formu minimalnej ochrany.?
Kolektivne zmluvy uplatnitelné v konaniach vo veciach samych idd nad
ramec minimdlnej ochrany a stanovuju pocas materskej dovolenky za-
chovanie vyplacania odmeny v plnej vyske. Zachovanie vyplacania od-
meny je vSak podmienené tym, Ze materskd dovolenka nezac¢ne plynuat
pocas neplatenej dovolenky. Zalobkyne vo veci samej z tohto dévodu do-
stali po¢as materskej dovolenky iba socialne davky vo vyske, ktora spiiia
poziadavky smernice 92/85/EHS. Aj ked podla smernice 92/85/EHS
Clenské staty moézu podmienit narok na vyplatu odmeny alebo na davku
pocas materskej dovolenky splnenim urcitych podmienok stanovenych
vnutros$tatnymi pravnymi dpravami,'8 tato sloboda musi pre strany ko-
lektivnej zmluvy platit predovSetkym v pripade, ak tieto naroky idi nad
ramec minimalnych narokov, ktoré ¢lensky $tat priznava.

V pripade Boyle Sudny dvor rozhodoval o tom, ¢i je pripustné spajat
davky pocas materskej dovolenky, ktoré presahuji minimalne poziadav-
ky smernice 92/85/EHS, s nejakou podmienkou. V tejto veci spocivala
podmienka dohodnuta v pracovnej zmluve, opraviiujica poberat pocas
materskej dovolenky odmenu v plnej vyske, v tom, Ze zamestnankyiia sa
musela zaviazat vykonavat svoju pracu po skonceni tejto dovolenky.
V opacnom pripade by musela vratit rozdiel medzi vyplatenou odmenou
a socidlnou davkou, ktoru by jej inak priznal $tat. Sidny dvor rozhodol, Ze
takato podmienka je zlucitelna so smernicou 92/85/EHS, pokial nie st

15 Sari Kiiski v. Tampereen kaupunki [2007-09-20]. Rozsudok Stdneho dvora Eurépskej
unie, C-116/06, Zb. s.1-7679, bod 31.

16 Sari Kiiski v. Tampereen kaupunki [2007-09-20]. Rozsudok Sudneho dvora Eurépskej
unie, C-116/06, Zb. s. 1-7680, bod 32.

17 Susanne Gassmayr v. Bundesminister fiir Wissenschaft und Forschung [2010-07-01]. Roz-
sudok Sudneho dvora Eurdpskej tinie, C-194/08, Zb. s. [-6333, bod 88.

18 Sanna Maria Parviainen v. Finnair Oyj [2010-07-01]. Rozsudok Stidneho dvora Eurépske;j
unie, C-471/08, Zb. s. 1-6572, bod 51.
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uvedené davky nizsie ako minimalne prijmy, ktoré smernica poZaduje.1®
Zatial' ¢o vo veci Boyle museli zamestnankyne po svojej materskej dovo-
lenke nastipit opat do prace, aby spatne nestratili ndrok na zachovanie
vyplacania odmeny v plnej vyske, v prejednavanej veci museli zamest-
nankyne nastipit’ do prace priamo pred zaciatkom materskej dovolenky,
aby sa im priznalo zachovanie vyplacania odmeny v plnej vyske. V oboch
veciach je teda zachovanie vyplacania odmeny v plnej vyske viazané na
to, Ze zamestnankyne vykonavajd svoju pracu, raz pred materskou dovo-
lenkou a raz po nej. Vzhl'adom na tieto rozhodnutia je moZné vyslovit aj
nazor, Ze smernica 92/85/EHS nebrani podmienkam, na ktoré je v pre-
jednavanej veci viazané zachovanie vyplacania odmeny, pokial’ davky po-
skytované bez ohl'adu na splnenie tychto podmienok spliiajii poziadavku
zachovania vyplaty naroku na primerand davku pre zamestnankynu.20

Sidny dvor vSak zamietol pradvo zamestnavatela Ziadat ako pod-
mienku na odmetiovanie novej materskej dovolenky obdobie vykonu
prace po neplatenej rodi¢ovskej dovolenke pred vznikom naroku na novu
matersku dovolenku. Z pohl'adu zamestnavatel'a tak rozhodnutie Sidne-
ho dvora obmedzuje jeho moznosti vytvarat stimuly, cez ktoré by po-
vzbudil zamestnancov, aby medzi materskymi dovolenkami pracovali.
Rovnako zjeho pohladu tento rozsudok méze mat ekonomické dopady
amoze ovplyvnit aj kolektivne vyjednavania v buducnosti. Vyklad Stud-
neho dvora vsak vychadza z toho, Ze bez ohl'adu na poziadavku, aby za-
mestnanci na materskej dovolenke mali vyssiu ochranu, situacia, v ktorej
sa nachadzaju, nie je porovnatel'na so situaciou zamestnancov, ktori pra-
cu skutocCne vykonavajua alebo st praceneschopni. Poziadavka navratu do
prace by totiz mohla byt vrozpore scielmi smernice, preto pouZitie
ustanoveni kolektivnych zmluv, ktoré od zamestnancov poZaduju, aby
presli priamo z vykonu prace alebo plateného vol'na na materskd dovo-
lenku, so zdamerom, aby mohli poberat odmenu pocas materskej dovo-
lenky, je v rozpore s pravom Unie.

V suvislosti s pérodom aso starostlivostou o narodené dieta patri
podla slovenskej Upravy Zene materskd dovolenka (muZovi rodicovska
dovolenka), ktora je vzmysle Zakonnika prace doleZitou osobnou pre-
kazkou v praci, resp. ospravedlnenym pracovnym vol'nom, ktoré je spra-

19 Margaret Boyle and Others v. Equal Opportunities Commission [1998-10-27]. Rozsudok
Sudneho dvora Eurépskej tnie, C-411/96, Zb. s. 1-6454-1-6455, bod 36.

20 Primeranost’ davky sa posudzuje podla toho, ¢i zabezpecuje prijem prinajmensom ekvi-
valentny tomu, ktory by prislusnd zamestnankyna dostala v pripade prerusenia svojej
¢innosti z dévodov spojenych s jej zdravotnym stavom.
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vidla dobou, v ramci ktorej Zene, resp. muZzovi patri ddvka nemocenského
poistenia materské.2! Pocas materskej dovolenky neprislicha Zene mzda
ani ndhrada mzdy, ale ddvka nemocenského poistenia - materské. Narok
na materski dovolenku z dévodu porodu vsak patri ako Zene, zamest-
nankyni, ktora nespiiia podmienky pre poskytovanie materského, tak
i muzovi, ktory je otcom dietata. Pre vznik naroku na davku je potrebné
splnit’ ako vSeobecné podmienky, akymi st existencia poistenia a absen-
cia prijmu zo zarobkovej ¢innosti, tak i osobitné podmienky, ako je spl-
nenie ¢akacej podmienky (t.j. preukdzanie existencie nemocenského po-
istenia v rozsahu najmenej 270 dni v poslednych dvoch rokoch pred oca-
kavanym diiom porodu) a po pérode starostlivost o novorodenca.22

Rodicovi, ktory sa pocas rodicovskej dovolenky rozhodol starat
osobne o svoje dieta vo veku do troch rokov, resp. do Siestich rokov veku
dietata s dlhodobo nepriaznivym zdravotnym stavom, sa poskytuje rodi-
covsky prispevok. Rodicovsky prispevok je Statna socidlna davka, ktorou
stat prispieva opravnenej osobe na zabezpecenie riadnej starostlivosti
o dieta. Na rozdiel od materského, ktorého vyska je 65 % z denného vy-
meriavacieho zakladu, resp. pravdepodobného denného vymeriavacieho
zakladu, je vyska rodiCovského prispevku stanoveni presnou sumou.
Suma rodi¢ovského prispevku podlieha pravidelnému zvySovaniu
k 1.januaru kalendarneho roka (stcin koeficientu, o ktory sa zvysili sumy
zivotného minima).23 Ak matke vznikne narok na materské v sume nizsej,
ako je rodi¢ovsky prispevok, méoze Urad prace, socialnych veci a rodiny
poZziadat’ o doplatok do vysky rodicovského prispevku.

Aj slovensky zamestnavatel’ moZe v ramci socidlnej politiky zamest-
nankyni poskytovat benefit v podobe doplatku k materskému do vysky
jej zarobku. Tento prispevok v§ak nemo6Ze mat priamu suvislost' s vyko-
navanou pracou, inak by mal za nasledok zanik naroku na vyplatu mater-
ského. Doplatok mozZe byt obsahom ako pracovnej, tak ikolektivnej
zmluvy a zakon nevylucuje ani pouzitie prostriedkov socialneho fondu.
Vzhl'adom na vysSie uvedené rozhodnutie Sidneho dvora vSak zamest-
navatel nemo6Ze podmienit poskytovanie prispevku pocas d’alSej mater-
skej dovolenky navratom zamestnankyne do zamestnania z prebiehajui-

21 Porovnaj BARANCOVA, H. Zdkonnik prdce: Komentdr. 3.vyd. Praha: C. H. Beck, 2013,
s. 846. ISBN 978-80-89603-10-7.

22 Porovnaj LACKO, M. Ochrannd funkcia socidlneho zabezpecenia. 1. vyd. Trnava: Typi Uni-
versitatis Tyrnaviensis, 2013, s. 87. ISBN 978-80-8082-750-2.

2 LACKO, M. Ochrannd funkcia socidlneho zabezpecenia. 1.vyd. Trnava: Typi Universitatis
Tyrnaviensis, 2013, s. 143. ISBN 978-80-8082-750-2.
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cej rodicovskej dovolenky. Pravna dprava aplikovatel'na na tzemf Slo-
venskej republiky vSak takéto ustanovenie neobsahuje. Domnievame sa
preto, Ze by bolo vhodné do pravneho poriadku ked' uz nie zakotvit ne-
pripustné podmienky kolektivnhych zmldv, medzi ktoré by patrila tato
podmienka zamestnavatela, tak aspon oboznamit s tymto rozhodnutim
a jeho nasledkami aplikacnu prax.
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Zakaz diskriminacie na zaklade
sexualnej orientacie: Vybrana judikatura
Europskeho sudu pre I'udské prava

Prohibition of Discrimination on Grounds
of Sexual Orientation: Selected Case Law
of the European Court of Human Rights

Katarina Prochazkova

Abstract: The author deals in the paper with non-discrimination legisla-
tion in the European Union law and selected case law of the Court of Justice
of the European Union and the European Court of Human Rights, with re-
spect to the prohibition of sexual orientation discrimination. The overall
protection framework for combating discrimination in employment and
occupation on the grounds of religion or belief, disability, age or sexual ori-
entation in the European Union law are Directive 2000/78/EC of Novem-
ber 27, 2000, establishing a general framework for equal treatment in
employment and occupation, and Article 14 of Convention for the Protec-
tion of Human Rights and Fundamental Freedoms. The author focuses on
the initial decisions of the Court of Justice of the European Union and the
European Court of Human Rights which have formed the doctrine of non-
discrimination on grounds of sexual orientation in the European law, espe-
cially on judgments Dudgeon v. United Kingdom and Salgueiro da Silva
Mouta v. Portugal.

Key Words: Court of Justice of the European Union; European Court of
Human Rights; Human Rights Protection; Convention for the Protection of
Human Rights and Fundamental Freedoms; Prohibition of Discrimination
on Grounds of Sexual Orientation; Violation of Article 8 and Article 14 of
the Convention for the Protection of Human Rights and Fundamental Free-
doms; Concept of “Private Life”.

Abstrakt: Autorka sa v prispevku zaoberd ochranou pred diskrimindciou
na zdklade sexudlnej orientdcie, najmd z hl'adiska prdva Eurdpskej tinie
a vybranej judikatiiry Stidneho dvora Eurdpskej tinie a Eurépskeho stdu
pre ludské prdva. Celkovy legislativny ramec ochrany pred diskrimindciou
v zamestnani a pri vykone povolania na zdklade ndboZenstva alebo viery,
zdravotného postihnutia, veku alebo sexudlnej orientdcie v prdvnych pred-
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pisoch Eurdpskej tinie predstavuju smernica 2000/78/ES z 27. novembra
2000, ustanovujica vSeobecny rdmec pre rovnaké zaobchddzanie v za-
mestnani a povolanti, a ¢cldnok 14 Dohovoru o ochrane l'udskych prdv a zd-
kladnych slobéd. Autorka sa zameriava na prvé rozhodnutia Stidneho dvo-
ra Eurdpskej tinie a Eurépskeho stdu pre l'udské prdva, ktoré vytvorili dok-
trinu zdkazu diskrimindcie na zdklade sexudlnej orientdcie v europskom
prdve, osobitne na rozhodnutia vo veci Dudgeon v. Spojené krdlovstvo
a Salgueiro da Silva Mouta v. Portugalsko.

KTl'icové slova: Stidny dvor Eurdpskej tinie; Eurdpsky sud pre ludské prdva;
ochrana ludskych prdv; Dohovor o ochrane l'udskych prdv a zdkladnych
slobéd; zdkaz diskrimindcie na zdklade sexudlnej orientdcie; porusenie
¢ldnku 8 a ¢ldnku 14 Dohovoru o ochrane ludskych prdv a zdkladnych slo-
béd; pojem stikromny Zivot.

Uvod

Pravnym zdkladom rozhodovania Eurépskeho sidu pre l'udské prava
(dalej len ,,ESLP“) vo veciach zakazu diskriminacie na zaklade sexualnej
orientacie je ¢lanok 14! a ¢lanok 82 Dohovoru o ochrane l'udskych prav
a zakladnych slobdd zo 4.novembra 1950 (dalej len ,Dohovor®). Cla-
nok 14 Dohovoru tvori v sicasnosti zaklad pre rozhodovanie ESLP vo ve-
ciach tykajucich sa zakazu diskriminacie na zaklade sexualnej orientacie.
Nebolo tomu ale tak hned’ od pociatku. V prvych veciach tykajtcich sa se-
xudlnej orientacie 0s0b (najma homosexualnych vztahov medzi muzmi)3

-

,UZivanie prdv a slobéd priznanych tymto dohovorom musi byt zabezpecené bez diskrimi-
ndcie zaloZenej na akomkolvek dévode, ako je pohlavie, rasa, farba pleti, jazyk, ndboZen-
stvo, politické alebo iné zmyslanie, ndrodnostny alebo socidlny pévod, prislusnost’ k ndrod-
nostnej mensine, majetok, rod alebo iné postavenie.” Dohovor o ochrane ludskych prdv a zd-
kladnych slobdd, ¢lanok 14.

»1. KaZdy md prdvo na respektovanie svojho stikkromného a rodinného Zivota, obydlia a ko-
respondencie. 2. Stdtny orgdn neméze do vykonu tohto prdva zasahovat, s vynimkou pripa-
dov, ked' je to v sulade so zdkonom a nevyhnutné v demokratickej spolocnosti v zdujme nd-
rodnej bezpecnosti, verejnej bezpecnosti, hospoddrskeho blahobytu krajiny, predchddzania
nepokojom alebo zlo¢innosti, ochrany zdravia alebo mordlky alebo na ochranu prdv a slo-
béd inych.” Dohovor o ochrane ludskych prdv a zdkladnych slobéd, ¢lanok 8.

Pozri napr. X. v. the Federal Republic of Germany [1955-12-17]. Rozsudok Eurdpskeho
sudu pre l'udské prava, Application No.104/55; X. Ltd. and Y. v. the United Kingdom
[1982-05-07]. Rozsudok Eurépskeho stdu pre l'udské prava, Application No.8710/79;
ainé.
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ESLP nepripustal aplikaciu ¢lanku 14 v pripadoch homosexudlnych sta-
Zovatel'ov a rozhodoval iba na zaklade ¢lanku 8.4

Pravny zaklad zakazu diskriminacie na zaklade sexualnej orientacie

Dohovor v ¢lanku 14 priamo neuvadza sexudlnu orientaciu ako dévod
vyluc€ujuci diskriminaciu. V pévodnych navrhoch vo veciach tykajtcich sa
sexudlnej orientacie stazovatelia volili rézne pravne zaklady, odvolavajic
sa na ¢lanok 14.5 Napriklad v pripade C. a L. M. v. Spojené krdlovstvo® sa
stazovatel odvolaval na diskriminaciu na zaklade sexualnej preferencie:
LStaZovatel d'alej namietal diskrimindciu na zdklade sexudlnej preferencie,
ked’Ze britskd imigracnd politika lepSie chrdni heterosexudlne ako homose-
xudlne pdry.“” A d’alej napriklad vo veci Dudgeon® sa stazovatel’ dokonca
odvolaval na diskriminaciu z dovodu pohlavia, sexuality a bydliska.?

Vo veci Engel a ostatni v. Holandsko? siid k rozsahu ¢lanku 14 Doho-
voru uviedol: ,Zoznam uvedeny v tomto ustanoveni je iba ilustrativny a nie
je vycerpdvajiici, ako o tom svedcia slovd , akéhokolvek dévodu, ako je“ (vo
francuzstine ,notamment”).“11 A d'alej v rozhodnuti vo veci Kjeldsten!2

ES

Pozri nizsie Dudgeon v. the United Kingdom [1981-10-22]. Rozsudok Eurépskeho stidu

pre l'udské prava, Application No. 7525/76.

Pozri napr. X. Ltd. and Y. v. the United Kingdom [1982-05-07]. Rozsudok Eurépskeho stidu

pre l'udské prava, Application No.8710/79; X. v. the United Kingdom [1978-10-12]. Roz-

sudok Eurépskeho stdu pre I'udské prava, Application No. 7215/75; a iné.

C. and L. M. v. the United Kingdom [1989-10-09]. Rozsudok Eur6pskeho studu pre 'udské

prava, Application No. 14753/89.

, The applicants have next complained of discrimination on the grounds of sexual preference,

insofar as British immigration policy gives better protection to heterosexual couples than to

homosexual couples.” C. and L. M. v. the United Kingdom [1989-10-09]. Rozsudok Eurép-

skeho stdu pre I'udské prava, Application No. 14753/89, bod 2.

Dudgeon v. the United Kingdom [1981-10-22]. Rozsudok Eurdépskeho sidu pre l'udské

prava, Application No. 7525/76.

,He had suffered discrimination, within the meaning of Article 14 (art. 14) of the Conven-

tion, on grounds of sex, sexuality and residence.” Dudgeon v. the United Kingdom [1981-10-

22]. Rozsudok Eurépskeho stidu pre 'udské prava, Application No. 7525/76, bod 34.

10 Engel and Others v. the Netherlands [1976-06-08]. Rozsudok Eurdpskeho stdu pre l'udské
prava, Application No. 5100/71; 5101/71; 5102/71; 5354/72; 5370/72.

11 The list set out in that provision is illustrative and not exhaustive, as is shown by the words
“any ground such as” (in French “notamment”).” Engel and Others v. the Netherlands [1976-
06-08]. Rozsudok Eurépskeho sidu pre l'udské prava, Application No.5100/71;
5101/71; 5102/71; 5354/72; 5370/72, bod 72. K uvedenému pozri aj Rasmussen v. Den-
mark [1984-11-28]. Rozsudok Eurépskeho sudu pre l'udské prava, Application
No.8777/79, bod 34; a iné.

12 Kjeldsen, Busk Madsen and Pedersen v. Denmark [1976-12-07]. Rozsudok Eurépskeho st-

du pre 'udské prava, Application No. 5095/71; 5920/72; 5926/72, bod 56.
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uvadza: ,Sitdny dvor najprv pripomina, Ze ¢ldnok (¢ldnok 14) zakazuje,
v rdmci zarucenych prdv a slobéd, diskriminacné zaobchddzanie, ktoré md
svoj zdklad alebo dévod spocivajiici v osobnej charakteristike (,statuse”)
osoby, na zdklade ktorej je mozné osoby alebo skupiny os6b odlisit jednu od
druhej.“13

Z uvedeného je zrejmé, Ze znenie Clanku 14 Dohovoru predstavuje
otvoreny katalég pravnych dévodov, na zaklade ktorych je diskriminacné
spravanie nepripustné. ESLP v nasledujicich rozhodnutiach zjednotil
pravny dovod, na zaklade ktorého konstatoval porusenie Dohovoru, a to
,sexualnu orientaciu®.

Rozhodnutie vo veci Dudgeon

Jednym z najstarsich rozhodnuti ESLP vo veciach tykajdcich sa diskrimi-
nacie na zaklade sexualnej orienticie je rozhodnutie vo veci Dudgeon
Z 22. oktobra 1981.14 Ide o rozhodnutie, kde ESLP rozhodoval o stazZnosti
p. Dudgeona, v ktorej tento namieta nesuilad ustanoveni irskeho trestné-
ho prava o kriminalizacii dobrovol'nych homosexudlnych stykov medzi
dospelymi muzmi s ¢ldnkom 8 Dohovoru. NavySe staZovatel namietal aj
skutoCnost, Ze kriminalizacia homosexualneho spravania sa tykala len
homosexualnych vztahov medzi muzmi, a nie homosexualnych vztahov
medzi Zenami.

ESLP v uvedenom rozhodnuti vyslovil nestlad irskej pravnej dpravy
kriminalizujicej dobrovolné homosexualne styky dospelych oséb, ne-
dbajuc pritom na pomerne silnt verejni mienku severoirskej spolo¢nos-
ti, a to nasledovne: ,Hoci ¢lenovia spolo¢nosti, ktori povaZuji homosexuali-
tu za amordlnu, mézu byt sokovani, urazeni ¢i rozruseni uskutocriovanim
stikromnych homosexudlnych aktov, toto samo osebe nemdZze odévodriovat’
pouZitie trestnych sankcii, ak sa tieto akty uskutocrniuju dobrovolne medzi
dospelymi osobami. “15

13 The Court first points out that Article 14 (art. 14) prohibits, within the ambit of the rights
and freedoms guaranteed, discriminatory treatment having as its basis or reason a personal
characteristic (“status”) by which persons or groups of persons are distinguishable from
each other.” Kjeldsen, Busk Madsen and Pedersen v. Denmark [1976-12-07]. Rozsudok Eu-
répskeho sidu pre 'udské prava, Application No. 5095/71; 5920/72; 5926/72, bod 56.

14 Dudgeon v. the United Kingdom [1981-10-22]. Rozsudok Eurépskeho sudu pre l'udské
préava, Application No. 7525/76.

15 Although members of the public who regard homosexuality as immoral may be shocked,
offended or disturbed by the commission by others of private homosexual acts, this cannot
on its own warrant the application of penal sanctions when it is consenting adults alone
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Zarovei treba ale dodat, Ze v Case konania pred ESLP uz severoirska
prokuratira redlne nestihala rieSit homosexualne kontakty medzi dospe-
lymi osobami a rozhodnutia o tychto stihaniach boli vyhradené priamo
generalnemu prokuratorovi, ktory opodstatnenost trestného stihania
posudzoval s prihliadnutim na verejny zaujem.

Napriek tomu, ze ESLP v rozhodnuti vo veci Dudgeon vyslovil nesu-
lad s ¢lankom 8 Dohovoru vo veci trestného stihania dobrovol'nych ho-
mosexualnych kontaktov medzi dospelymi osobami, ndmietku stazovate-
l'a tykajucu sa zjednotenia legalneho veku pre sexualny styk, tak hetero-
sexualny, ako aj homosexualny na 17 rokov veku neprijal. Vek 17 rokov
bol v uvedenom case stanovenym legalnym vekom sposobilosti k sexual-
nemu styku pre heterosexualne osoby. ESLP sa k uvedenému vyslovil tak,
Ze ide jednak o otazku, ktorad spada do rdmca pravnej ipravy vyhradenej
Clenskému $tatu, a teda tento musi stanovit vek, do ktorého je potrebna
zvySend ochrana jednotlivca, a jednak, Ze urcity stupen kontroly homose-
xudlneho spravania je potrebny a legitimny v demokratickej spolo¢nosti,
najma s cielom ochrany pred zneuzivanim a korupciou tych, ktori su
osobitne zranitel'ni, napriklad z dévodu ich mladosti.'6 V uvedenom roz-
hodnuti iba pat sudcov z devatnastich vyslovilo odliSny nazor, pricom
v uvedenom pripade povaZovali severoirsku legislativu za nestiladnu nie-
len s ¢ldnkom 8 Dohovoru, ale i s ¢lankom 14.17

Sud v rozhodnuti vo veci Dudgeon?8 judikoval, Ze ¢lanok 8 Dohovoru
zahfna aj pravo na sukromny sexualny zZivot a sukromny sexualny zivot
patri k najdolezitejSim aspektom prava na sukromny zivot, ktoré je ga-
rantované Dohovorom. ESLP vSak v rozhodnuti vo veci Dudgeon neod-
stranil dplne diskriminaciu homosexualnych os6b na zaklade ich sexual-
nej orientacie, ale vzasade ,zlegalizoval uz existujuci fakticky stav!®
a vytvoril podklad pre nasledujice rozhodnutia ESLP vo veciach tykaju-
cich sa zakazu diskriminacie na zaklade sexualnej orientacie. Vec Dudge-

who are involved.” Dudgeon v. the United Kingdom [1981-10-22]. Rozsudok Eurépskeho
sudu pre l'udské prava, Application No. 7525/76, bod 60.

16 Dudgeon v. the United Kingdom [1981-10-22]. Rozsudok Eurdpskeho sudu pre l'udské
prava, Application No. 7525/76, bod 60.

17 Pozri aj odliSné stanovisko sudcu Matschera vo veci Dudgeon. Dudgeon v. the United
Kingdom [1981-10-22]. Rozsudok Eurépskeho stdu pre l'udské prava, Application
No. 7525/76.

18 Dudgeon v. the United Kingdom [1981-10-22]. Rozsudok Eurdépskeho sudu pre l'udské
prava, Application No. 7525/76.

19 Pozri vyssie, a taktiez Dudgeon v. the United Kingdom [1981-10-22]. Rozsudok Eurépske-
ho stdu pre l'udské prava, Application No. 7525/76, body 30 a 41.
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on ESLP rozhodol 22. oktébra 1981, nasledovali rozhodnutia napriklad
vo veciach Modinos v. Cyprus?® a X. a Y. v. Spojené krdl'ovstvo,?! kde stazo-
vatelia bud’ ani nenamietali poruSenie ¢lanku 14 Dohovoru (Modinos),
alebo ESLP staznost v tejto Casti zamietol (X. a Y. v. Spojené krdlovstvo).

Pojem suikromny Zivot

ESLP definoval pojem sikromny Zivot vo viacerych svojich rozhodnu-
tiach aj mimo témy zakazu diskriminacie na zaklade sexualnej orientacie.
V rozhodnuti vo veci Niemietz v. Nemecko?? sud k pojmu sikromny Zivot
uviedol nasledovné: ,Bolo by prilis restriktivne obmedzit’ pojem (pojem
prdvo na stikromny Zivot) na akysi vntitorny kruh, v ktorom ¢lovek méZe Zit'
svoj vlastny osobny Zivot, tak, ako sa rozhodne, a vylicit' z neho tplne okoli-
ty svet, ktory nie je zahrnuty do tohto kruhu. Respektovanie stikromného
Zivota musi obsahovat’ do urcitej miery tieZ prdvo na vytvdranie a rozvija-
nie vztahov s dalsimi ludskymi bytostami, %3

Z uvedeného je mozné vyvodit, Ze sukromny Zivot osoby je priamo
a prirodzene naviazany na ,verejny“ Zivot cloveka, a nie je mozné medzi
nimi vytvorit pevnu hranicu.?* Prirodzenym zaverom vyplyvajicim
z rozhodnutia aj odévodnenia vo veciach Dudgeon a Niemietz v. Nemecko
je nevyhnutnost d’alSieho prehlbovania ochrany proti diskriminacii na
zaklade sexualnej orientacie, a to nielen na zaklade ¢lanku 8, ale aj na za-
klade clanku 14 Dohovoru.

Legislativne zamery

Vroku 1981 Vybor parlamentného zhromazdenia pre socialne a zdra-
votné otazky Rady Eurdpy vypracoval ,Sprdvu o diskrimindcii homosexud-

20 Modinos v. Cyprus [1993-04-22]. Rozsudok Eurépskeho sudu pre I'udské prava, Applica-
tion No. 15070/89.

21X and Y. v. the United Kingdom [1983-05-03]. Rozsudok Eurépskeho siudu pre I'udské pra-
va, Application No. 9369/81.

22 Niemietz v. Germany [1992-12-16]. Rozsudok Eurépskeho sidu pre 'udské prava, Appli-
cation No. 13710/88.

23 It would be too restrictive to limit the notion (of “private life”) to an inner circle in which
the individual may live his own personal life as he chooses and to exclude therefrom entirely
the outside world not encompassed within that circle. Respect for private life must also
comprise to a certain degree the right to establish and develop relationships with other hu-
man beings.” Niemietz v. Germany [1992-12-16]. Rozsudok Eurépskeho sudu pre l'udské
prava, Application No. 13710/88, bod 29.

24 Pozri tiez WINTEMUTE, R. Sexual Orientation and Human Rights: The United States Consti-
tution, the European Convention, and the Canadian Charter. 15t ed. Oxford: Clarendon Pre-
ss, 1995, s. 131. ISBN 978-0-19-825972-5.
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lov“?5 v ktorej navrhoval rozsirenie ¢lanku 14 Dohovoru o d'al$i zakaz
diskriminéacie, a to zadkaz diskriminacie na zdklade ,sexudlnej preferen-
cie“. Sprava bola spolu s ndvrhom predloZenad Pravnemu parlamentnému
vyboru.26 Clenovia vyboru prevazne nepovazovali za potrebné dopliat
¢lanok 14 Dohovoru o d’alsi dévod, na zaklade ktorého je diskriminacia
zakazana, a odkazovali na zakaz diskriminacie na zaklade pohlavia, ktory
podl'a nich subsumuje aj zdkaz diskriminacie na zaklade sexudlnej orien-
tacie. Taktiez povaZovali za vhodné, aby ESLP vymedzil rozsah ochrany
poskytovanej homosexudlne orientovanym osobdam.2’ Pomerne vasniva
diskusia k uvedenej téme prebehla v Parlamentnom vybore. Recnici ar-
gumentovali, Ze doplnenie ¢lanku 14 Dohovoru nie je potrebné, a,,... ak
by sme sa mali snaZit, aby bol ¢ldnok 14 Dohovoru vycerpdvajici, islo by
o strdnky a strdnky textu, aby v riom mohli byt zahrnuté aj d'alsie ,,sexudIne
devidcie” (transvestiti, pedofili, transsexudli, bigamisti).“28

V oktébri 198129 Parlamentny vybor Rady Eurdpy vydal odporucanie
€. 924, v ktorom vyzval tieZ na odstranenie diskriminacie homosexual-
nych parov, aj ¢o sa tyka veku suhlasu s pohlavnym stykom: ,Odportica
sa, aby Vybor ministrov:

I Vyzval tie Clenské Stdty, kde st homosexudlne akty medzi dospelymi
trestne stihané, zrusit' takéto zdkony a zvyklosti;
il Vyzval clenské stdaty, aby aplikovali rovnaky minimdlny vek stihlasu

pre homosexudlne a heterosexudlne akty;... 30

A taktieZ v rezolucii ¢. 756 vyzval Parlamentny vybor Rady Eurdpy
Svetovu zdravotnicku organizdciu na vymazanie homosexuality zo zo-
znamu ochoreni.3! Navrh na doplnenie ¢lanku 14 Dohovoru, prirodzene,

25 Parliamentary Assembly of the Council of Europe: Report on Discrimination against Homo-
sexuals, rapporteur: Mr. Voogd Doc. 4755 [1981-07-08].

26 Parliamentary Assembly of the Council of Europe: Opinion on Discrimination against Homo-
sexuals, rapporteur: Mr. Berrier Doc. 4777 [1981-09-22].

27 Parliamentary Assembly of the Council of Europe: Opinion on Discrimination against Homo-
sexuals, rapporteur: Mr. Berrier Doc. 4777 [1981-09-22].

28 Parliamentary Assembly of the Council of Europe: Official Report of Debates [1981-10-01].
33rd Ordinary Session, vol. 2, 10t sitting.

29 ESte pred rozhodnutim vo veci Dudgeon.

30 ,Recommends that the Committee of Ministers: i. urge those member states where homosex-
ual acts between consenting adults are liable to criminal prosecution, to abolish those laws
and practices; ii. urge member states to apply the same minimum age of consent for homo-
sexual and heterosexual acts;...“ Parliamentary Assembly of the Council of Europe: Recom-
mendation on Discrimination against Homosexuals No. 924 [1981-10-01]. bod 7.

31 Homosexualita bola definitivne vyiata zo zoznamu chor6b Svetovej zdravotnickej organi-
zacie v roku 1992 (MKCH 10).
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nebol realizovany; k aplikacii rovnakého veku sihlasu dochadzalo iba
postupne3? a homosexualita bola vyradeni zo zoznamu choréb v roku
1992.

Z uvedenych, vzasade neudspesnych pokusov o rozsirenie prav ho-
mosexualov je tiez mozné vycitat naladu verejnosti (a to nielen beZnej,
ale i verejnosti odbornej - pravnej) vo vztahu k homosexualom a ich pra-
vam na zaciatku 80-tych rokov. V takomto svetle sa rozhodnutie vo veci
Dudgeon javi ako vel'mi pokrokové.

Pripad Sutherland

Napriek tomu, Ze vo veci Sutherland v. Spojené krdl'ovstvo33 ESLP ani vec
nerozhodol z ddévodu, Ze strany sporu uzavreli zmier, vec Sutherland,
anajma stanovisko Komisie k nej sa stali taziskovymi pre d’alSie dolezité
rozhodnutie smerujice k odstraneniu diskriminacie na zaklade sexualnej
orientacie, a to rozhodnutie Salgueiro da Silva Mouta proti Portugalsku.3*

Stazovatel'om vo veci Sutherland bol p. Euan Sutherland, v ¢ase po-
dania staznosti 17-ro¢ny. UZ vo veku 11 rokov sa staZovatel obaval, Ze je
sexudlne pritahovany rovnakym pohlavim, a aj napriek tomu, Ze sa poku-
sal nadviazat kontakty s opa¢nym pohlavim, dospel nakoniec k zaveru, Ze
je homosexual. Vo veku 16 rokov mal sexudlny styk s homosexualom
v obdobnom veku, avsak mal neustale obavu z trestného stihania, ked'Ze
dovoleny vek pre homosexudlny styk bol v Spojenom kral'ovstve stano-
veny na 18 rokov, v pripade heterosexudlnych stykov na 16 rokov. Z uve-
deného dovodu p. Sutherland namietal porusenie ¢lanku 8, v spojeni
s ¢lankom 14 Dohovoru.

32 Sutherland v. the United Kingdom [1996-05-21]. Rozsudok Eurépskeho sudu pre 'udské
prava, Application No.25186/94. StaZovatel namietal porusenie ¢lanku 8 a ¢lanku 14
Dohovoru na zdklade diskriminacie z dovodu sexualnej orientacie. Predmetom sporu bol
rozdielne stanoveny vek suhlasu so sexualnym stykom pre heterosexudlne a homosexu-
alne osoby. Sud na zaklade listu zastupcu stazovatel'a vyciarkol pripad zo zoznamu spo-
rov, nakol’ko v Spojenom kral'ovstve doslo k stanoveniu rovnakého veku konsenzu aj pre
homosexudlne pary, a taktiez Spojené kral'ovstvo uhradilo stazovatel'ovi p. Euanovi Sut-
herlandovi naklady spojené s konanim.

33 Sutherland v. the United Kingdom [1996-05-21]. Rozsudok Eurépskeho sudu pre I'udské
préava, Application No. 25186/94.

34 Salgueiro da Silva Mouta v. Portugal [1999-12-21]. Rozsudok Eurépskeho stdu pre l'ud-
ské prava, Application No. 33290/96.
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Vo svojom vyjadreni k pripustnosti veci Sutherland Eurépska komi-
sia pre I'udské prava3s uviedla: ,Komisia konstatuje, so zretelom na pri-
pomienky tcastnikov konania, Ze Ziadost' vyvoldva vdzne a zloZité skutkové
a pravne otdzky, ktoré vyZaduji rozhodnutie vo veci samej. Z toho vyplyva,
Ze Ziadost' neméZe byt zamietnutd ako zjavne neopodstatnend v zmysle
¢ldnku 27 ods. 2 (¢ldnok 27-2) Dohovoru. Ziadne dalsie dévody nepripus-
tnosti staZnosti nie st zndme."3¢ Komisia mala za to, Ze je potrebné, aby
ESLP rozhodol, ¢i v uvedenom pripade nejde pripadne okrem porusenia
¢lanku 8 aj o porusenie ¢lanku 14 Dohovoru. Ako uz bolo uvedené vyssie,
spor vo veci Sutherland bol na zaklade skuto¢nosti, Ze strany uzavreli
zmier, vyCiarknuty zo zoznamu sporov ESLP. Spojené kral'ovstvo upravi-
lo svoju legislativu vo veciach sihlasu so sexualnym stykom, tak, aby boli
odstranené rozdiely medzi homosexualnymi a heterosexualnymi parmi,
a uhradilo aj ndklady staZovatela spojené s prebiehajicimi konaniami.
ESLP tak dostal moZnost vyjadrit sa k poruseniu ¢lanku 14 Dohovoru az
v nasledujuicich konaniach, ako napriklad vo veci Salgueiro da Silva Mou-
ta proti Portugalsku.3”

Salgueiro da Silva Mouta proti Portugalsku a d’'alSie

Vo veci Salgueiro da Silva Mouta bol staZovatelom p. da Silva Mouta, Por-
tugalcan, ktory po rozvode zZiadal do osobnej starostlivosti svoju dcéru. P.
da Silva Mouta, narodeny v roku 1961, uzavrel v roku 1983 s CDS man-
zelstvo, z ktorého sa narodila v roku 1987 dcéra M. Nasledne v roku 1990
doslo k odlt¢eniu manzelov a p. da Silva Mouta zacal Zit' s muzom, p. LGC.
Rodicia uzavreli po rozvode v roku 1993 dohodu o starostlivosti tykajicu
sa ich dcéry M. CDS v8ak nedodrziavala dohodu a neumoziiovala staZova-
tel'ovi styk s dcérou. Stazovatel podal ndvrh na zverenie dietata do svo-
jej osobnej starostlivosti, nakol’ko CDS odmietala styk otca s dcérou od
doby, odkedy zila so svojimi rodi¢mi. Stazovatel' mal taktieZ za to, Ze ma
vytvorené lepSie podmienky pre starostlivost o dcéru. CDS nasledne ob-

35 Clenom komisie bol v uvedenom pripade Sutherland aj slovensky zastupca - v sti¢asnosti
sudca Stidneho dvora Eurépskej tinie Daniel Svaby.

36 ,The Commission finds, in the light of the parties’ submissions, that the application raises
serious and complex issues of fact and law which require determination on the merits. It fol-
lows that the application cannot be dismissed as being manifestly ill-founded within the
meaning of Article 27 par. 2 (Art. 27-2) of the Convention. No other ground for declaring it
inadmissible has been established.” Sutherland v. the United Kingdom [1996-05-21]. Roz-
sudok Eurépskeho sudu pre I'udské prava, Application No. 25186/94.

37 Salgueiro da Silva Mouta v. Portugal [1999-12-21]. Rozsudok Eurépskeho stdu pre l'ud-
ské prava, Application No. 33290/96.
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vinila partnera staZovatel'a zo zneuZzivania dietata. Sud ustanovil vo veci
psycholéga, ktory sa zaoberal situdciou v rodine, a najmé obvinenim LGC
(partnera stazovatel'a) zo sexudlneho zneuZzivania. Po vypocuti vSetkych
stran, vratane rodicov CDS, psycholég dospel k zaveru, Ze vyhlasenie dcé-
ry M. o tom, Ze ju partner otca LGC nutil k masturbdcii, sa javi ako vyhla-
senie, ku ktorému bola nahovorena niekym inym.38 Prvostupnovy sud
rozhodol spor v prospech otca a zveril M. do jeho starostlivosti.

M. zostala u otca od aprila do novembra 1995, kedy bola tidajne une-
send matkou. Matka podala proti rozhodnutiu prvostupnového sudu od-
volanie na Lisabonsky odvolaci stid a uspela. Uspela aj napriek tomu, ze
sud skonStatoval aj nasledovné: ,(Psycholég) povaZoval to za tplne ne-
pravdepodobné, Ze k prihode (sexudlne zneuZivanie) dietata, ako je popi-
sané v odseku 23, naozaj doslo.”3° AtieZ ako jeden z dovodov konfliktov
medzi byvalymi manzelmi videl sad v ,babicke, ktord prehlbuje a rozdii-
chava konflikt medzi oboma stranami a snaZi sa udrZat' (Zalobkyriu) prec,
pretoZe ona sama nie je schopnd prijat’ jeho (staZovatela) Zivotny styl“
V odovodneni rozhodnutia odvolaci sud vsak uviedol aj nasledovné: ,Sku-
tocnost, Ze otec dietata, ktory sa vysporiadal so svojou homosexualitou
a chce Zit' s inym muZom, je realitou, ktord by mala byt akceptovand. Je
v§eobecne zndme, Ze spoloc¢nost’ sa stdva coraz tolerantnejSou vo vztahu
k takymto situdcidm. Avsak, nie je mozZné tvrdit, Ze uvedené prostredie je
najzdravsie a najlepsie pre psychicky, socidlny a duSevny rozvoj dietata,
najmd vzhl'adom na dominantny model v nasSej spolocnosti, ako oprdvnene
uvddza Zalobca. Dieta by malo Zit'v rodinnom prostredi, v tradicnej portu-
galskej rodine, Co iste nie je zoskupenie, do ktorého vstupil jeho otec, odke-
dy Zije s inym muZom, ako by boli manzZelom a manZelkou.“°

38 Salgueiro da Silva Mouta v. Portugal [1999-12-21]. Rozsudok Eurépskeho stdu pre l'ud-
ské prava, Application No. 33290/96, bod 12.

39 ,He considered it wholly improbable that the episode related by the child, as described in
paragraph 23, had really occurred.” Salgueiro da Silva Mouta v. Portugal [1999-12-21].
Rozsudok Eurépskeho stidu pre 'udské prava, Application No. 33290/96, bod 26.

40 The fact that the child’s father, who has come to terms with his homosexuality, wishes to
live with another man is a reality which has to be accepted. It is well known that society is
becoming more and more tolerant of such situations. However, it cannot be argued that an
environment of this kind is the healthiest and best suited to a child’s psychological, social
and mental development, especially given the dominant model in our society, as the appel-
lant rightly points out. The child should live in a family environment, a traditional Portu-
guese family, which is certainly not the set-up her father has decided to enter into, since he is
living with another man as if they were man and wife.” Salgueiro da Silva Mouta v. Portugal
[1999-12-21]. Rozsudok Eurépskeho stidu pre 'udské prava, Application No. 33290/96.
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Napriek citovanému sa portugalska vlada branila tym, Ze rozhodnu-
tie odvolacieho stidu, a teda zverenie dietata do starostlivosti matky bolo
odévodnené hlavne zaujmami dietata, a nebolo zaloZené na diskrimina-
cii stazovatela z dovodu jeho sexualnej orientacie.*! ESLP v rozhodnuti
odkazal napriklad aj na rozhodnutie vo veci Karlheinz Schmidt v. Nemec-
ko,*2 v ktorom ESLP judikoval: ,V silade s rozhodnutiami orgdnov Doho-
voru, rozdielne zaobchddzanie je diskriminacné v zmysle ¢ldnku 14, ak nie
je objektivne a primerane odbvodnené, t.j. ak nesleduje legitimny ciel, alebo
ak nie je primerany vztah proporcionality medzi pouZitymi prostriedkami
a sledovanym cielom, ktory sa md realizovat, 3

ESLP povazoval za sledovany ciel' najlepsi zaujem dietata, nasledne
skimal, ¢i pouZité prostriedky boli primerané k ochrane opravneného
zaujmu. ESL'P mal vo veci za to, Ze skutocnym dévodom zverenia dietata
do osobnej starostlivosti matky bol fakt, Ze otec dietata je homosexual
a Zije v partnerskom zvazku s inym muZom. Uvedené ESLP vyvodil z 0d6-
vodnenia portugalského odvolacieho sidu, ktory okrem iného uvadza aj
nasledovné: ,... starostlivost' o malé deti by mala byt vo vseobecnosti ude-
lend matke, okrem pripadu, ak existuji naliehavé dévody, ktoré hovoria
proti takémuto zvereniu.“** Z uvedeného je moZné vycitat zaujem odvola-
cieho sudu vopred preferovat zverenie dietata matke. AvSak hlavnym
dovodom, pre ktory portugalsky odvolaci sid nezveril dieta otcovi do
osobnej starostlivosti bola skuto¢nost, Ze homosexualne spravanie je ab-
normalitou a deti by nemali vyrastat'v tieni abnormdlnych situdcii.*> Vnut-
rostatny sid dokonca zasiel tak d’'aleko, Ze v rozhodnuti v ¢asti, v ktorej
umoznil otcovi kontakt s dietatom tohto upozornil, aby vykonal opatre-

41 Salgueiro da Silva Mouta v. Portugal [1999-12-21]. Rozsudok Eurépskeho stdu pre l'ud-
ské prava, Application No. 33290/96, bod 25.

42 Karlheinz Schmidt v. Germany [1994-07-18]. Rozsudok Eurépskeho sudu pre I'udské pra-
va, Application No. 13580/88.

43 In accordance with the case-law of the Convention institutions, a difference of treatment is
discriminatory within the meaning of Article 14, if it has no objective and reasonable justifi-
cation, that is if it does not pursue a legitimate aim or if there is not a reasonable relation-
ship of proportionality between the means employed and the aim sought to be realized.” Ka-
rlheinz Schmidt v. Germany [1994-07-18]. Rozsudok Eurépskeho sudu pre I'udské prava,
Application No. 13580/88, bod 24.

4 Salgueiro da Silva Mouta v. Portugal [1999-12-21]. Rozsudok Eur6pskeho sudu pre l'ud-
ské prava, Application No. 33290/96, bod 34.

4 Salgueiro da Silva Mouta v. Portugal [1999-12-21]. Rozsudok Eurépskeho stdu pre l'ud-
ské prava, Application No. 33290/96.
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nia na to, aby dieta nezistilo, Ze Zije so svojim partnerom vo vztahu, kto-
ry nahradza vztah manzela a manZelky.46

Napriek uvedenému sa ¢lensky Stat snazil obhdjit rozhodnutie svoj-
ho vnutrostatneho sudu. Vlada uviedla, Ze ,,rozhodnutie vo veci sa, naopak,
len dotklo homosexuality Ziadatel'a. Uvahy odvolacieho siidu, na ktoré Za-
lobca poukazuje, boli pri pohl'ade na vec z celkového kontextu len sociolo-
gickymi, alebo dokonca Statistickymi pozorovaniami. Aj ked’ pravdepodob-
ne mohli byt niektoré pasdze z rozsudku formulované inak, pouZité tazko-
pddne alebo nestastné vyrazy samé osebe nemohli viest' k poruseniu Doho-
voru.“*7 ESL'P vsSak takuto argumentdciu neprijal a namietal, Ze pasaze
zrozsudku portugalského odvolacieho stidu ani zd'aleka nie sd tazko-
padne alebo nestastné, a Ze z nich vyplyva prave skutoc¢nost, Ze hlavnym
faktorom pre rozhodnutie vo veci bola homosexualna orientacia stazova-
tel'a.48

Rozhodnutie vo veci Salgueiro da Silva Mouta je jednym z prvych
rozhodnuti ESLP, v ktorom tento konstatoval porusenie tak ¢lanku 8, ako
aj ¢lanku 14 Dohovoru vo vztahu k prejavom homosexualneho spravania.
Nasledné rozhodnutia ESLP#° uZ beZne judikuju porusenie ¢lanku 8,
v spojeni s ¢lankom 14 Dohovoru, ak to povaZzuji za opravnené. Dovo-
dom je najma posun v mysleni spolo¢nosti a, samozrejme, fakt, Ze pre
vacsinu (zapadnej) spolocnosti nepredstavuju uz homosexualne vztahy
zasadny moralny problém. V rozhodnuti vo veci P. B. aJ. S. v. Raktisko
ESLP judikoval aj toto: ,Siid uviedol, Ze pocas posledného desatrocia doslo
k rychlemu vyvoju spolocenskych postojov k pdrom rovnakého pohlavia,
pocas ktorého im znacny pocet eurdpskych stdtov poskytol prdvnu ochra-
nu. 0

Nasledné rozhodnutia ESLP viedli k rozsirovaniu pravnych vztahov
(aj vrodinnych veciach), v ktorych je diskriminacia na zaklade sexualnej

46 Salgueiro da Silva Mouta v. Portugal [1999-12-21]. Rozsudok Eurépskeho sidu pre I'ud-
ské prava, Application No. 33290/96, bod 34.

47 Salgueiro da Silva Mouta v. Portugal [1999-12-21]. Rozsudok Eurépskeho stdu pre I'ud-
ské prava, Application No. 33290/96, bod 32.

48 Salgueiro da Silva Mouta v. Portugal [1999-12-21]. Rozsudok Eurépskeho sudu pre I'ud-
ské prava, Application No. 33290/96, bod 35.

49 Napriklad E. B. v. France [2008-01-22]. Rozsudok Eurépskeho sidu pre I'udské prava, Ap-
plication No. 43546/02; P. B. and J. S. v. Austria [2010-07-22]. Rozsudok Eurépskeho sudu
pre l'udské prava, Application No. 18984 /02; X. and Others v. Austria [2013-02-19]. Roz-
sudok Eur6pskeho stidu pre l'udské prava, Application No. 19010/07; a d’alSie.

S0P, B. and J. S. v. Austria [2010-07-22]. Rozsudok Eurépskeho stidu pre 'udské prava, Ap-
plication No. 18984/02.
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orientacie neprijatel'na. V d’al$ich rokoch je preto mozné ocakavat, Ze es-
te dojde k rozsireniu prav homosexualnych parov prostrednictvom judi-
katury ESLP aj vo veciach, ktoré majd rodinnopravny charakter a mali by
byt v kompetencii ¢lenskych Statov.
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Structure of Personality Properties
and Its Contribution
to Long-Term Employability

Marta Matuléikova
Daniela Brevenikova

Abstract: The paper deals with the importance of the properties that make
up the structure of personality to an individual’s long-term employability.
The topic is a response to an enduring problem on the labour market in
Slovakia, namely unemployment of university graduates as well as prob-
lems of keeping a continuous employment. The paper is a presentation of
partial results of the research project KEGA 006EU-4/2013. The relevance
of single personal properties (expressed in %) for their holders’ employabil-
ity is assessed by respondents from micro-enterprises, small and medium-
sized enterprises. The intensity of separate social skills for their holders’
employability is established on the basis of research results.

Key Words: Employability; Intellectual Property; Personality Property; Key
Competences; Work Performance; the Slovak Republic.

Introduction

The condition on the labour market in the Slovak Republic is characteris-
tic of disproportions between the demand and the supply. Unemploy-
ment, however, affects all the age categories, mainly new graduates and
citizens in pre-retirement age. All the groups of employees may always
be endangered by unemployment, so it depends on the level of qualifica-
tion, direction of one’s career and possibilities of adapting to new condi-
tions if needed, and thus create a job opportunity.

Nowadays employers place increasingly demanding requirements on
their employees and job applicants. It is not enough for employees or job
applicants to master some techniques or new technologies or to be ready
to keep pace with the most recent trends: employees as well as manage-
ment of organizations need to acquire a wide range of knowledge, skills
and competences; these, on the one hand, make employees permanently
employable, and, on the other hand, enable employers to gain a competi-
tive edge.
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The paper is a presentation of partial results of the research project
KEGA 006EU-4/2013. The research was necessitated by a complex na-
ture of path from school into the world of labour, when a lot of graduates
find that the period of preparation for their career is replaced with an in-
terrupted and downward career accompanied with frequent changing of
jobs and unemployment or with a longer-term unemployment as well as
with the problems of keeping their continuous employment.

Work performance requirements: starting-point of lifelong
employability

The assumption of employability is connected, on the one hand, with the
personal potential which is influenced by the level of education achieved,
and, on the other hand, with conditions in individual regions, which are
determined by the development of a region and job opportunities created
for job applicants who meet the level of education completed. When ful-
filling work tasks at workplace, in the course of performing working ac-
tivities there are manifested some influences of external environment,
which affect man’s personality who re-enters the working process (i.e.
for the second time) and his own personal potential, which is of primary
importance. An individual’s personal potential stands for a kind of indi-
vidual pool of knowledge, skills, abilities, psychic energy, properties, atti-
tudes and needs which determine man’s psychic capacity and overall
performance. Development of own potential is the intention of the devel-
opment of formal initial education or further adult-education.

External environment is affected by job performance and is de-
scribed as an objective determinant of working activity.1

Objective conditions of working activity are connected with:

4+ Environment in a wider sense of the word, including political, eco-
nomic, cultural level of society, socio-economic employees - employ-
ers relations and stimulation aspects of work, and the like;

4+ Working environment in a narrower sense of the word, including
physical conditions of the working environment, working utensils,
tools, protection working, socio-psychological atmosphere at work-
place, conditions resulting from work organization, etc.

1 FRANKE, J. and T. M. KUHLMANN. Psychologie fiir Wirtschaftswissenschaftler. 1. Aufl.
Landsberg am Lech: Moderne Industrie, 1990, pp. 314-315. ISBN 3-478-39090-7.
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An employee’s personal potential represents subjective conditions of
performance of working activity and it is connected directly with an em-
ployee’s personality. The personal potential is made up of readiness of
various types:?

professional readiness;

performance readiness;

personality readiness;

motivation readiness and

societal readiness, which reflects an employee’s position that his has
built in the working group, rate of the employee’s self-realization,
self-reflection, social acceptance and prestige.

e

We will not deal with the issue of job creation. The focus of theoreti-
cal starting points and practical implementation is on detecting assump-
tions for the performance, which enables an employee to keep employ-
ment for a lifetime. Nowadays some groups of population find it difficult
to assert themselves on the job market. Individual characteristics of the
long-term unemployed can often be described as cumulation of several
handicaps (a lower level of education, absent or inadequate work experi-
ence, impaired health, and the like), which is a period of working inactivi-
ty. These factors are increasingly deeper and individuals experience dis-
like and fear to return to work process. Moreover, an increasingly larger
group of the unemployed is made up from graduates of some fields of
study, which results in serious socio-psychological problems. This is of-
ten caused by the number of these graduates which exceeds the capacity
of the national economy. The number of people who have never worked
is rising and thus have had no chance to develop working habits; acquire
working experiences and develop the knowledge and skills gained
through formal education. This kind of situation necessitates to analyze
claims for human resources and to look for causes and possibilities of
dealing with difficult employability of some groups of population and
persons on the labour market.

Frequently, evaluations of the impacts of education on society or de-
velopment of the economy are based on non-quantified statements. Kel-
ler and Tvrdy analyzed this phenomenon by means of statistical data and
discovered that the level of completed education is connected neither
with a higher economic performance, nor with the rate of business activi-

2 SZARKOVA, M. Psycholdgia: Zdklady ekonomickej psycholégie. 2. vyd. Bratislava: Ekoném,
2002, p. 61. ISBN 80-225-1623-6.
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ties, not even with the share of unemployment.3 It is natural that higher
level of education enables one to assert oneself better on the labour mar-
ket and its holder has an obvious advantage in comparison with those
whose level of completed education is lower. However, unemployment of
graduates who have completed the highest level of education makes us
reflect on the causes of this situation and search for the solutions. Alt-
hough many highly qualified persons are unable to find employment, ed-
ucation is crucial for securing further social and economic development.
Further development of society cannot be achieved without the support
of science, research, and development of explicit and tacit knowledge.

Formal qualification covers professional competences acquired by
completing arelevant level/cycle of education and key competences.
Nowadays the area of key competences is paid an adequate attention.
General educational programs for separate levels of education (pre-
primary, primary, secondary, and tertiary) describe required key compe-
tences.* It is not our intention to cover this wide area; instead we shall
deal with the basic description of key competences. Key competences
represent the target category expressed in terms of outputs. They are
sets of assumed knowledge, skills, abilities, attitudes and values im-
portant for personal development and an individual’s realization. Key
competences are target states, to the achievement of which every educa-
tion should be directed. Their content and description is based on the
values accepted by the society and on the general ideas of what compe-
tences contribute to one’s employability, to education, as well as to a sat-
isfactory and successful life. Competences are sets of activity oriented
outputs that are applicable in practice, the acquisition of which is a com-
plex and long-time process.

The European Commission defined the following eight key compe-
tences in the European Framework of Reference: communication in
mother language, communication in foreign languages, mathematical
competences, and basic competences in science and technologies, digital
technology working competences, learning competences, societal and
civics competences, sense of initiative and entrepreneurship, cultural
awareness, and the ability to express one’s thoughts, experiences and
emotions.

3 KELLER, J. and L. TVRDY. Vzdélanostni spole¢nost? Chrdm, vytah a pojistovna. 1. vyd. Pra-
ha: Sociologické nakladatelstvi, 2008. 183 p. ISBN 978-80-86429-78-6.

+ VETESKA, J. Promény skolniho vzdéldvdni v biodromdlnim kontextu. 1.vyd. Praha: Da-
shofer, 2011, p. 109. ISBN 978-80-86897-39-4.
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The aim in all educational cycles is to equip each individual with a set
of key competences on the level that is achievable by them. For this rea-
son, it is desirable that key competences be part of education at all levels,
form a supplement to the content of technical (specialized) education
and a substantial part of the content of further education, and thus create
an overall readiness of human resources. Employers need human re-
sources that are well-prepared in terms of their qualifications and per-
sonalities, i.e. people who are capable of quality work performance of in-
dividual tasks.

Elements of personality structure important for employability

Psychology of personality defines the personality as a concrete individu-
al, characteristic of specific for a particular person typical psychic and
physical properties, which are manifested in every activity of that person.
From the aspect of psychology, every human being is a personality and it
is necessary to take this into consideration when approaching to each
and every person.> The personality is a unique and relatively stable pat-
tern of behaviour, thinking and emotions displayed by that individual.®
Personality represents an individual whole of man’s mental life, which
makes up the essence with the entity’s body and his living environment.”

On the basis of these initial ideas we can define personality features
in general terms. Differences between individuals are the expression of
personality. Each personality is unique and irreparable; it is a sum of
constitutional and psychological elements which make up a whole. Per-
sonality is manifested by relative stability which enables to predict one’s
behaviour in a particular situation, but also is part of uninterrupted de-
velopment process, in which changes in the environment induce condi-
tions for internal adjustment.8

The success at work is determined by a combination of an employ-
ee’s physical and psychic abilities as its factors. Physical properties of an
individual include anatomical and physiological properties, physique,

5 PROVAZNIK, V. et al. Psychologie pro ekonomy. 1. vyd. Praha: Grada, 1997, p. 81. ISBN 80-
7169-434-7.

6 BUSS, D. M. and N. CANTOR, eds. Personality Psychology: Recent Trends and Emerging Di-
rections. 1t ed. New York: Springer, 1989. 352 p. ISBN 978-1-4684-0636-8.

7 ALEXY, J., ]. BOROS and R. SIVAK. ManazZment l'udskych zdrojov a organizacné sprdvanie.
1. vyd. Bratislava: Iris, 2004, p. 124. ISBN 80-89018-59-9.

8 ATKINSON, R. L. et al. Psychologie. 2. aktualiz. vyd. Praha: Portdl, 2003. 751 p. ISBN 80-
7178-640-3.
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and specific physical assumptions — muscle strength, body size, coordina-
tion of movements, ability to work in heights, etc., which are needed in
some work positions. The starting point and condition of development of
each individual are the psychic, volition properties, temper, intellectual
abilities, which impact on the individual action and working activity.

The structure of personality is made up from a set of elements which
influence an employee’s behaviour in concrete situations. The following
two groups of properties are important for the performance of work ac-
cording to employer entities:

A. Properties affecting individual performance:

4 Abilities and intelligence properties;
+ Features of character and attitudes;
+ Volition properties.

B. Properties affecting working relationships and manifested in an or-
ganization’s performances:

4+ Emotional intelligence, where a special role is played by:

+ Social skills;
+ Empathy;
+ Motivation.

Intelligence properties represent a set of mental (rational) abilities
and problem-solving abilities under uncertain or indefinite circumstanc-
es. Intelligence is understood as the ability to extract relevant data from
a given amount of information based on observation. Intelligence proper-
ties also include thinking, perception, intuition, and memory.?

Personality properties are the properties that stand for a system of
values preferred by an individual in the evaluation of various facts and
phenomena, and on the basis of which the individual behaves and acts.

Volition properties represent a psychic process directed at a deliber-
ate achievement of some targets, while obstacles need to be overcome.
An important role in this process is played by ambitiousness, consisten-
cy, integrity, determination, self-reliance (independence), and initiative-
ness.

9 BERGSTROM, J. A. Emotional Intelligence - Self Awareness. In: Ezinearticles.com [online].
2010-05-03 [cit. 2014-04-14]. Available at: http://ezinearticles.com/?Emotional-Intelli-
gence---Self-Awareness&id=4224368.

STUDIES 119



2014, ro¢nik I, ¢islo 2, s. 114-132
http://sei.iuridica.truni.sk

q I SOCIETAS ET IURISPRUDENTIA
D |
SOCIETAS
IVRISPRVDENTIA ISSN 1339-5467

In the context of the working process features related to emotional
intelligence are getting to the forefront. Anja von Kanitz refers to emo-
tions as an indivisible part of reason, which gives clear stimuli to human
behaviour, action, as well as to man’s mastering complex situations.1?
Emotions mobilize energy into reactions especially in standard situa-
tions, but also in overcoming potential risks. Along with intellectual intel-
ligence, emotional intelligence is the second component of general intel-
ligence. It represents an all-round ability of coping with emotional prob-
lems, monitoring ability and ability to control one’s own and other peo-
ple’s feelings and to use them as a regulating instrument of thinking ac-
tivity, as well as behaviour and action.

Daniel Goleman refers to Solvey - Gardner’s typology of emotional
intelligence which consists of five components:11

a) The knowledge of one’s own emotions described as the conscious
recognition of an emotion at the moment of its inception. Those who
are certain of their emotions are better decision makers.

b) Control over one’s emotions as the ability to deal with one’s own
emotions according to the situation. While a lack of this ability leads
to continuous distress and anxiety, a well-developed control of emo-
tion enables us to recover faster from shocks or disappointments.

c) Self-motivating ability as the capacity to engage emotions in any ac-
tivity. At workplace it results in higher productivity and better work
performance.

d) Sensitivity to other people’s emotions.

e) The skill of interpersonal relationships which depends on an indi-
vidual’s ability to share other people’s emotions and adjust our ac-
tion to them.

Elements of personality structure create a whole and secure a unique
nature of an individual which is reflected in activities on various levels of
education, which subsequently create conditions for further develop-
ment and the level achieved as well as its quality directly affect work per-
formance.

10Von KANITZ, A. Jak rozvijet svou emocni inteligenci. 1. vyd. Praha: Grada, 2008, p. 15. ISBN
978-80-247-2582-6.

11 GOLEMAN, D. Emocni inteligence. 1.vyd. Praha: Columbus, 1997, pp.47-48. ISBN 80-
85928-48-5.
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Demands on performance of working activities

Elements of personality structure create a whole and constitute a per-
son’s unique individual features which are manifested in activities on
various levels of education. These, in turn, create conditions for further
development, while the level and quality achieved directly influence the
work performance. Personality is an integrated system of internal fea-
tures and specific characteristics of a person, through which all external
stimuli and influences are transformed.

In the context of the performance of working activities, there has al-
ways been aneed for defining minimum requirements placed on em-
ployees; these requirements relate to the performance of individual
tasks. The efforts for standardization of requirements on the work per-
formance are connected with educational activities in both formal and
informal educations.

Surveys of requirements on the performance of working activities
were used to contain catalogues of job tasks which are only of informa-
tive nature nowadays. A uniform qualification catalogue of tasks and
branch catalogues related to them served for differentiating types of job
tasks of technical-economic functions and manual occupations in terms
of complexity, responsibility and strenuous character of the work per-
formed. It was an important document for the purposes of securing per-
sonnel task in an organization and for the working out of a functional or-
ganization and employee systemization in an enterprise. These qualifica-
tion catalogues of work tasks were the basis for the implementation of
analytical work tasks leading to the standardization of qualification and
other requirements on the performance of precisely specified types of
work tasks. This basic role was fulfilled before the closing of an extensive
project The National System of Occupations,'? which was secured by Trex-
ima, a.s., in terms of methodology and organization as well as by the Min-
istry of Labour, Social Affairs and Family of the Slovak Republic, Ministry
of Education, Science and Research and Sports of the Slovak Republic,
employer organizations, trade union organizations, and single employers.
The National System of Occupations (hereinafter as “NS0”) is defined as
anew instrument of active labour market policy, the aim of which is to
build a complex information system of description of standard demands
of the labour market for specific work positions. The system determines

12 Ndrodnd ststava povolani [online]. 2014 [cit. 2014-04-14]. Available at: http://www.sus-
tavapovolani.sk/.
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requirements for professional (technical) skills and practical experience
needed for implementation of working activities in work positions. De-
veloping and updating of the National System of Occupations fall under
the province of the Ministry of Labour, Social Affairs and Family of the
Slovak Republic and the national project secures and coordinates the
Centre of Education of the Ministry of Labour, Social Affairs and Family of
the Slovak Republic in cooperation with the state administration bodies,
territorial municipality (self-government) bodies, with employers, repre-
sentatives of employers and representatives of trade union organiza-
tions. The National System of Occupations is a fundamental systemic
framework for the National System of Qualifications (NFQ). The National
System of Qualifications is to operate as aregistry with open access to
the public, which describes partial and completes qualifications differen-
tiated and recognized in the Slovak Republic and required for the per-
formance of working activities for a given employment in the form of
qualification and evaluation standards.13

Basic qualification requirements on work performance and the re-
quirements on the length of work experience are included in the docu-
ments mentioned. To support lifelong employability it is necessary to
know the needs for employer entities also from the aspect of more de-
tailed specific requirements of personality properties, which are not
mentioned in these documents. Qualification and completion of a particu-
lar level of education and work experience are the basic starting condi-
tion; however, lifelong employability can be achieved by an individual
also by owing other features of character, which are difficult to docu-
ment, but they are decisive in the selection of human resources and their
keeping in the working positions, as they significantly influence the re-
sults of work, development of an individual as well that of the entire enti-

ty.

Characteristics and methodology of research into evaluation of
significant elements of personality structure

Human resources are important assets of every organization. The de-
mands placed on the performance of jobs are studied by specialists in the
institutions of the decision-making sector, in enterprises and institutions.
On the basis of assessment of requirements placed on working activities

13 Kartotéka zamestnani. In: Internetovy sprievodca trhom prdce [online]. 2014 [cit. 2014-
04-14]. Available at: https://www.istp.sk/.
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there are determined minimum requirements on work performance re-
lated to the education achieved, needs for further education, require-
ments placed on work experience, etc. Within empirical research we ana-
lyzed opinions of human resources who perform single working activi-
ties. It was not our intention to explore issues of qualification standard;
we assumed it as fulfilled on the level described by relevant national
documents and internal enterprise documents. We studied significant
factors of personality structure required by employers and the need for
which is perceived also by employees.

The focus of our research was on respondent opinions, while the re-
spondents were chosen as representatives of entities according to the
NACE Rev. 2 - Statistical Classification of Economic Activities SK accord-
ing to by-law No.306/2007 Coll. For the purpose of analysis employer
entities were selected in Section I Accommodation and catering services
of Division 55 Accommodation and that of 56 Restaurant and pub activi-
ties, and Section N Administrative and support services; Division 79
Travel agencies activities, reservation services of travel agencies and re-
lated activities. Respondents were employees of micro-enterprises, small
and medium-sized enterprises, because these enterprises have an im-
portant place in sections of the classification of economic activities, as
they employ a significant part of employees and divisions monitored.
This fact has resulted in the need for analyzing requirements for human
resources via field research.

The research was carried out by means of the questionnaire method,
since this method enables us to collect data about a higher number of
employees within a relatively short time and at acceptable costs in rela-
tion to a higher number of respondents. The primary data collection was
made by means of questionnaires which were distributed either in per-
son or electronically. The structure of the questionnaire contained two
basic parts, namely: the information section including essential data
about a respondent and a technical (specialized) part dealing with areas
of problems examined.

Respondents were chosen on arandom basis. Requirements con-
tained a complete secondary education with “maturita” (equivalent of
GCE) and higher education/third level education (all the three levels).
We addressed workers who do specialized work tasks. The research
sample consisted of 60 respondents - employees in technical jobs, name-
ly ancillary, preparatory jobs, service jobs, routine jobs, and specialized
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and systemic jobs. It was our intention to find out how the respondents
evaluate requirements placed on the work performed by them in view of
their capabilities (kinesis, sensory and intellectual), needs for types of
thinking, will properties, features of character, social skills and motivat-
ing factors. Respondents were able to evaluate selected personality
properties in a six-degree scale, where 1 is the lowest level required to be
achieved and 6 the highest level required for the performance of the
work. These are factors that affect employee performance and are often
considered by employers in the selection, deployment and education of
human resources.

Results of the research carried out

The focus of research was on monitoring and establishing the need of se-
lected personality properties which are important for keeping one’s em-
ployment to respondents addressed. We assumed that principal qualifi-
cations requirements on the performance of specific working activities as
well as the requirements in minimum practice that are listed in company
internal materials are based on standard job descriptions and are con-
sidered inevitable for filling single jobs, are fulfilled in the practice of
employer entities. Qualifications requirements are decisive; however, al-
so other personality properties are significant. These properties are man-
ifested in how some work is being done and in results of the work. If the
same work is performed by several persons, there are always some dif-
ferences in its results. This is reflected e.g. in clients’ satisfaction, in the
creation of working relationships, in recognizing particular corporate
values, support and development of corporate culture. The aim of the re-
search carried out was to establish respondents’ opinions of factors that
are decisive for employers in selecting human resources and in creating
conditions for future career development of employees.

There were presented respondents’ personal opinions related to
their attitudes to their employer organization. The following statistical
surveys in Tables 1 - 6, in a 6-degree scale of assessment contain re-
spondents’ opinions in percentage for a given research sample.

Opinions of the required level of selected properties are indicated in
the following tables:
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Table 1 Importance of Level of Abilities for Work Performance in %

Importance of Level of Abilities for Work Performance in %

Abilities Assessment 1 2 3 4 5 6
Kinesis 34.0 63.0 3.0
Sensory 23.0 58.0 19.0
Intellectual:

- numerical 80.0 20.0

- verbal understanding 1.7 20.0 78.3

:zglctlli?fse:-(; ll:izr;tlfy similarities 200 80.0

- speed of perception 16.7 65.0 18.3

- flexibility of judgement 6.7 78.3 13.3 1.7

- deductive reasoning 5.0 23.3 71.7

- long-term and visual memory 10.0 75.0 15.0

- area and spatial imagination 15.0 71.7 13.3

Source: Own research. Explanatory note: 1 - the lowest required level to be achieved; 6 -
the highest required level to be achieved.

Table 2 Assessment of Requirements on Types of Thinking Affecting Job Performance in %

Assessment of Requirements on Types of Thinking Affecting Job Performance in %

Types of thinking fssessment B 2 2 & e 2
Concrete thinking 6.7 30.0 63.3
Abstract thinking 5.0 11.7 75.0 8.3

Spontaneous thinking 81.7 18.3

Deliberate thinking 13.3 70.0 11.7 5.0
Intuitive thinking 91.7 6.7 1.6

Creative thinking 31.7 25.0 35.0 8.3
Discursive thinking 6.7 80.0 13.3

Convergent thinking 3.4 96.6

Strategic thinking 93.3 6.7

Divergent thinking 73.4 18.3 8.3

Source: Own research. Explanatory note: 1 - the lowest required level to be achieved; 6 -
the highest required level to be achieved.

STUDIES 125




a I SOCIETAS ET IURISPRUDENTIA
D | 2014, ro¢nik I, ¢islo 2, s. 114-132

OCIET

SO > http://sei.iuridica.truni.sk
IVRISPRVDENTIA ISSN 1339-5467

Table 3 Importance of Volition Properties for Work Performance in %

Importance of Volition Properties for Work Performance in %

Volition properties Assessment 1 2 = 4 & g
Ambitiousness 56.7 38.3 5.0
Consistency (high-principled) 33 6.7 90.0
Determination 18.3 61.7 20.0
Self-reliance (independence) 18.3 55.0 26.7
Creativity 11.6 46.7 41.7
Initiativeness 5.0 15.0 21.7 58.3

Source: Own research. Explanatory note: 1 - the lowest required level to be achieved; 6 -
the highest required level to be achieved.

As we can see in Table 3, as many as 90 % of respondents ascribed
the highest value to consistency. This concept denoting a highly favoura-
ble feature of character is sometimes ambiguous and maybe that is why
individuals feel the need for a higher degree of certainty at workplace
and prefer if the action and behaviour of those who communicate with
them is foreseeable.

Table 4 Importance of Character Properties for Work Performance in %

Importance of Character Properties for Work Performance in %

Assessment

Structure of character . 2 = e e ©

Man’s attitude to activities per-
formed by people (power of will to
be active, i.e. industriousness, per- 1.6 10.0 71.7 11.7 5.0
severance, agility, consistency, and
the like)

Humane properties, man’s
worldview, attitude to other peo- 15.0 55.0 25.0 5.0
ple, value orientation

Properties of self-relation:

- healthy self-confidence 15.0 40.0 38.3 6.7

- high self-confidence 56.7 25.0 13.3 5.0

Source: Own research. Explanatory note: 1 - the lowest required level to be achieved; 6 -
the highest required level to be achieved.

It is significant to observe that respondents (employer entities) do
not expect their future employees to be self-confident in the first place.
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This property in the structure of character is attributed the lowest im-
portance.

Table 5 Assessment of Social Skills in Work Performance in %

Assessment of Social Skills in Work Performance in %

Social skills foscssment 1 2 3 4 2 6
Ability to influence 11.7 65.0 13.3 10.0
Communication competence 13.3 70.0 16.7
Leadership ability 3.3 90.0 5.0 1.7
Willingness to change 1.7 33 95.0
Ability to establish contacts 8.3 60.0 31.7

Ability to cooperate 5.0 81.7 13.3
Team-working abilities 35.0 38.3 26.7

Source: Own research. Explanatory note: 1 - the lowest required level to be achieved; 6 -
the highest required level to be achieved.

It is obvious from Table 5 that respondents realize the importance of
being able to adapt to changing environment; 95 % of them ascribe the
highest value to this social skill. The second place in their evaluations is
occupied by team-working abilities, followed by communication compe-
tences and skills.

Table 6 Assessment of Motivating Factors in %

Assessment of Motivating Factors in %

Factors Assessment 1 2 3 4 5 6
Ambitiousness 20.0 58.3 11.7 10.0

Effort to excel 8.3 65.0 26.7

Satisfaction from success 6.7 433 30.0 20.0
Loyalty to enterprise 5.0 95.0
Material benefits 20.0 38.4 23.3 18.3
g:e“c‘;‘gs:":tgg‘mf‘ts (praise,ap- | 1y | 157 | 467 | 133 | 117
Relations at workplace 5.0 5.0 20.0 70.0

Source: Own research. Explanatory note: 1 - the lowest required level to be achieved; 6 -
the highest required level to be achieved.

Man’s attitude to life, to work is affected by people’s interests, aims,
incentives; these, in turn, are formed in the course of a long period. Re-
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sults of research and their presentation in tables show requirements on
the performance of professional work and especially requirements on
managerial work. Respondents’ opinions are presented in percentage on
selected personality properties. Each analyzed group consisted of 60 re-
spondents who gave their opinions of the required level of each personal-
ity property, needed for professional (job-related) or managerial work.
Although personality properties were explored from two angles (namely
importance for the performance of professional or managerial work), it
may be stated that each working activity could be analyzed in a similar
way, namely in a broader context after considering requirements also on
other personality properties and professional assumes for its perfor-
mance. However, this detailed analysis would be significant for employer
entities in the evaluation of applicants for job and in deployment of hu-
man resources in an organization. It would be of little importance to the
preparation of educational activities in formal education, as students are
preparing for the working life in general rather than for the performance
of a particular work. Frequently, people perform various working activi-
ties throughout their lives and the preparation has to be universal, i.e. ra-
ther than too specialized; it has to include the orientation to the devel-
opment of those necessary personality properties that determine an ade-
quate flexibility and adaptability. It is the reason why we have not dealt
with qualification requirements; the focus of our analysis into personali-
ty properties was on abilities, types of thinking, features of character, and
social skills. At a later stage of professional education it is usually too late
to start developing due to persons’ age. All these properties are also ge-
netically conditioned and their development must be secured since
childhood, as their proper shaping necessitates along-term education.
That is also why at present these properties are appreciated by many
employers and are important in decision making about recruitment and
selection of human resource. Their shortage or low standard may cause
employability problems in the case of some individuals in general, and
especially when they are trying to keep their continuous employability.14

14 EUROPEAN COMMISSION, EACEA and EURYDICE. Developing Key Competences at School
in Europe: Challenges and Opportunities for Policy [online]. 15t ed. Luxembourg: Publica-
tions Office of the European Union, 2012. 66 p. [cit. 2014-04-14]. Eurydice Report. ISBN
978-92-9201-292-2. Available at: http://eacea.ec.europa.eu/education/eurydice/docu-
ments/thematic_reports/145EN.pdf.
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Education described as an target-oriented activity connected with in-
struction and upbringing in any period of our life as well as the activities
of apermanent learning process leads to not only improving our
knowledge, development of skills and abilities, but also to the change in
behaviour, action and attitudes. It is through education that aptitudes de-
velop, these, in turn, are based on educational standards to be completed
by every type of education in order to achieve minimum qualification re-
quirements formulated by occupational standards. On the basis of clearly
defined qualification standards for a given working position, it is possible
to plan an individual’s professional and personality development for in-
creasing short-term and long-term performance.

Every job is changing in the course of time together with the devel-
opment of enterprise, information and other technologies, with the de-
velopment of the industry in which the enterprise operates and also with
the overall development of human society. Flexibility is becoming a sig-
nificant feature of an individual, enabling his stability and adaptability to
constantly changing conditions. The concept of flexibility may be dis-
cussed in two meanings: longitudinal and transversal flexibility.

The longitudinal flexibility involves a continuous improvement and
expanding of working capabilities of employees. The aim is to gain an in-
dividual who may be applicable in the long-term period in all the aspects
related to his job title and often also in areas which may not be directly
connected with his original work position, but may become part of after
some time. At this point we can speak also about the transversal flexibil-
ity, i.e. employees are developed not only within their work qualifica-
tions, but also in the areas of social skills and other properties of emo-
tional intelligence and personality properties. The aim of in-company ed-
ucation and training is also to develop an employee as an individual and
also as a team member. Within the team there have to exist some rela-
tions, norms of behaviour and rules of action and mutual cooperation
which enable a desirable intensity of motivation and the possibility to
motivate individuals.

Adult education, part of which is also in-company education and
training, should view an individual from the following two aspects:

4 Developing an individual’s abilities and aptitudes, when the employ-
ee has to be developed not only as a worker but also as an individual
who is equipped with knowledge and skills needed for personal life
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in the long term, regardless the present employer or work position
performed;

+ Developing an individual’s work abilities, where man is viewed as an
employee employed by a concrete enterprise or organization; in this
process, man’s knowledge, abilities, skills, properties of emotional in-
telligence are related to the employee’s current work position and
the company mission.

Development of an individual’s competences and abilities is achieved
through:

+ The area of general education, whose role is to create a quality basis
of further education, or to acquire basic general knowledge, owing of
which an individual is becoming a valid member of society. Without
this basis no further specialized education can be taken. General ed-
ucation is oriented to social skills, features of character and volition
properties, which create conditions for further personality develop-
ment. Here plays in-house education a minimum role and the focus is
on the state and government competences;

#+ Through technical (vocational) education which serves for the for-
mation of qualification requirements those are connected with one’s
future career. This area of education has to be continuously updated
according to changing requirements for work positions in given sec-
tions of the Statistical Classification of Economic Activities. This con-
cerns state-provided education as well as education and learning “on
the job” (i.e. at workplace) in a specific employer entity;

#+ Area of development where further professional education in enter-
prises is fully applied. The aim of educational activities is to grant all
relevant requirements within qualification and re-qualification
courses. These courses are needed for the performance of current
work position as well as for an individual’s future career.

Education and upbringing activities of individuals have to be devel-
oped in the way that a holistic and continuous development of corre-
sponding to changeable conditions of the labour market may be secured.
Not only individual’s personal abilities need to be taken into considera-
tion along with education and learning adjusted to them, but in particular
also requirements of the national economy and trends in the develop-
ment of industries and changes in single enterprises and organizations,
as these processes are directly connected with job creation and demands
placed on the performance of single working activity. When selecting
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a study programme of formal education or the educational activities of
further professional (technical) education, applicants could seek the ad-
vice of career guidance in order to avoid useless social costs, as well as
societal and psychological consequences. They need not neglect the fact
that human resource development in enterprises is oriented to the de-
velopment of an organization’s ability to function as a whole and to the
development of team-working abilities as well as to building a dynamic
structure of explicit and implicit knowledge in the enterprise in order to
improve the efficiency of the entire organization via improving the per-
formance of its teams.
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Applying the Skip Navigation Links
in the Context of the Websites’ Accessibility
of Central State Administration Bodies
in the Slovak Republic?

Jana Koprlova

Abstract: The study focuses in its main aim on seeking yet undetected or
undefined deficits in relation to applying the skip navigation mechanism on
the websites of the central state administration bodies in the Slovak Repub-
lic in the context of improving the websites accessibility and it consists of
two separate parts. The first part presents a basic introduction to the ques-
tions of skip navigation links, with the key attention paid to the following
three main areas: applying of skip navigation links, visual hiding of skip
navigation links, and web browsers’ bug related to skip navigation links.
The second part of the study concentrates on the basis of analysis of apply-
ing the skip navigation links on the websites of the central state admin-
istration bodies in the Slovak Republic on the processes focused on detec-
tion of potential deficits and gaps in the websites’ accessibility or related
possible non-compliance with the legislation in force.

Key Words: Websites; Websites’ Accessibility; Skip Navigation Links; Public
Administration; Central State Administration Bodies; Compliance with Leg-
islation in Force; the Slovak Republic; Analysis.

Introduction

The on-line form of presentation and communication of the public ad-
ministration authorities via Internet belongs not only to the most effec-
tive forms of communications - in relation to the territorial impact of the
communicated information, but also to the most problematic - in the
context of technical realization due to a number of specific standards re-
quired by handicapped web users with various forms of disabilities. In
the following study the author focuses on the questions of applying the
skip navigation links as key elements by building the websites.

1 This study was created within the institutional project of the Faculty of Law of Trnava
University in Trnava No. 10/2013 “Websites’ Accessibility in Public Administration”, in
the Slovak original “Pristupnost webovych stranok vo verejnej sprave”.
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While sighted web users use their eyes as a built-in skip navigation
mechanism which enables them to bypass several links with only one
click or to move directly to the link they want to reach with the mouse,
for users with some forms of visual or motor disabilities means bypass-
ing the navigation links or direct browsing the website a very serious
technical problem. Importance and wide-social interest in solving this
problem is reflected also in the adopted related legislation which is in the
Slovak Republic represented by the latest Ministerial Decree of the Minis-
try of Finance of the Slovak Republic No. 55/2014 Coll. of Standards for
Information Systems of Public Administration issued on March 4t, 2014,
and effective from March 15th, 2014.2

The aim of the study is to analyze applying the skip navigation links
on the websites of the central state administration bodies in the Slovak
Republic. In the context of the research questions we define the main hy-
pothesis as follows: Homepages of the central state administration bodies
in the Slovak Republic apply technically correctly the skip navigation links
mechanism.

Skip navigation links

The following part of the study familiarizes the readers with the main
questions of applying of skip navigation links, visual hiding of skip navi-
gation links, and web browsers’ bug related to skip navigation links.

Applying of skip navigation links

The idea of applying the skip navigation links is simple: they serve to
provide a link at the top of the webpage which jumps the user down to an
anchor or target at the beginning of the main content. For the most part it
seems to be easy, though there is more than one way to accomplish the
goal. From the technical view the process of creating the skip navigation
link could be explained through a HTML code as it is shown in the follow-
ing example:3

2 See Vynos Ministerstva financii Slovenskej republiky ¢. 55/2014 Z.z. o Standardoch pre in-
formacné systémy verejnej sprdvy zo 4. marca 2014 [Ministerial Decree of the Ministry of
Finance of the Slovak Republic No. 55/2014 Coll. of Standards for Information Systems of
Public Administration issued on March 4t, 2014].

3 “Skip Navigation” Links. In: WebAIM: Web Accessibility in Mind [online]. 2013-10-25
[cit. 2014-04-14]. Available at: http://webaim.org/techniques/skipnav/.
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+ HTML code:

<body>

<a href="#main-content">Skip to Main Content</a>

<main id="main-content">
<h1>Heading</h1>
<p>This is the first paragraph.</p>.

Visual hiding of skip navigation links

By building the website the most required form of applying the skip nav-
igation mechanism is to make it invisible. For hiding the skip links there
are several techniques to be applied. Two parallel conditions should be
necessarily taken into account in this process: the first one means the re-
quirement of visual hiding of the skip links content, and the second one
represents the requirement of accessibility of the skip links content for
screen readers. Nowadays, the best known and most often used CSS code
“visibility: hidden;/display: none;” satisfies the only first one from the two
above mentioned conditions and so it cannot be recommended in rela-
tion to its non-visibility and inaccessibility for screen readers. An effec-
tive solution of this problem, satisfying the both conditions, offer the fol-
lowing HTML and CSS codes:*

+ HTML code:

<div class="hidden">This text is hidden.</div>;
% CSScode:

.hidden {

position: absolute;
left: -10000px;
top: auto;

width: 1px;
height: 1px;
overflow: hidden;

4 CSS in Action: Invisible Content Just for Screen Reader Users. In: WebAIM: Web Accessibil-
ity in Mind [online]. 2013-09-24 [cit. 2014-04-14]. Available at: http://webaim.org/tech-
niques/css/invisiblecontent/.
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By a generally recommended requirement to make the skip naviga-
tion links invisible until they receive keyboard focus, the following HTML
and CSS codes should be applied:5

4+ HTML code:
<div id="hidden"><a href="#main-content">Skip to Main Content
</a></div>;

+ CSS code:
#hidden a {

position: absolute;
left: -10000px;
top: auto;
width: 1px;
height: 1px;
overflow: hidden;
}
#hidden a:focus {
position: static;
width: auto;
height: auto;
.
This means a very useful solution which could be preferred above all
for sighted keyboard users those cannot use a mouse.

Web browsers’ bug related to skip navigation links

The recommended above mentioned skip navigation links related solu-
tions are working effective in most web browsers, but nowadays there
still exists one bug which lowers the efficiency of their applying through
disrupting the logical order by browsing or reading the webpage links.
This makes the webpage browsing with keyboard distortable or even
non-effective. An appropriate solution for healing this bug offers the
HTML code as follows:®

£ HTML code:
<body>

5 CSS in Action: Invisible Content Just for Screen Reader Users. In: WebAIM: Web Accessibil-
ity in Mind [online]. 2013-09-24 [cit. 2014-04-14]. Available at: http://webaim.org/tech-
niques/css/invisiblecontent/.

6 Skip Navigation Links (Updated 6/19/2009). In: JimThatcher.com [online]. 2014-03-07
[cit. 2014-04-14]. Available at: http://www.jimthatcher.com/skipnav.htm.
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<a href="#main-content">Skip to Main Content</a>

<main id="main-content" tabindex="-1">
<h1>Heading</h1>
<p>This is the first paragraph.</p>.

Analysis of applying the skip navigation links on the websites of the
central state administration bodies in the Slovak Republic

Our analysis of applying the skip navigation links on the websites of the
central state administration bodies in the Slovak Republic has been legis-
latively based on the Ministerial Decree of the Ministry of Finance of the
Slovak Republic No. 55/2014 Coll. of Standards for Information Systems
of Public Administration issued on March 4th, 2014, and effective from
March 15th, 2014, with the main attention laid on the § 14 Websites’ Ac-
cessibility (in the Slovak original “§ 14 Pristupnost webovych stranok”),
including related appendix Guideline 13. Providing Clear Navigation
Mechanisms (in the Slovak original “Pravidlo 13. Poskytovanie pre-
hl'adného mechanizmu navigacie”).”

Our analysis was realized in the middle of April 2014 by applying
web browser Internet Explorer 11 (with style sheets and active elements
turned off). Complete sample was represented by all websites of all the
central state administration bodies in the Slovak Republic, while research
sample was defined by all homepages of all the central state administra-
tion bodies in the Slovak Republic, namely of:8

4+ Ministry of Economy of the Slovak Republic (http://www.economy.
gov.sk/);

7 Compare with KOPRLA, M. and ]. KOPRLOVA. Analyza pristupnosti webovych stranok
vybranych webovych sidiel verejnej spravy z pohl'adu administrativno-spravneho ¢lene-
nia Slovenskej republiky. Societas et res publica [online]. 2013, roc. 2, ¢. 1, pp. 93-160
[cit. 2014-04-14]. ISSN 1338-6530. Available at: http://serp.fsv.ucm.sk/archive/2013/
01/SOCIETAS-ET-RES-PUBLICA-2013-01.pdf; and with KOPRLA, M. Pristupnost webo-
vych stranok ako vyznamny faktor zvy$ovania konkurencieschopnosti. In: K. DURKOVA,
A. BOBOVNICKY and A. ZAUSKOVA, eds. Inovdcie a vedomostnd spolo¢nost/digitdlny mar-
keting - udrZatelny rast a ndvrat investicii [CD-ROM]. 1. vyd. Trnava: Univerzita sv. Cyrila
a Metoda v Trnave, Fakulta masmedialnej komunikacie, 2012, pp. 49-63. ISBN 978-80-
8105-454-9.

See Zdkon ¢. 575/2001 Z.z. o organizdcii ¢innosti vlddy a organizdcii Ustrednej stdtnej sprd-
vy v platnom zneni [Act No. 575/2001 Coll. on Organization of the Activities of the Gov-
ernment and Organization of the Central Public Administration, as amended].

@
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Ministry of Finance of the Slovak Republic (http://www.finance.gov.
sk/);

Ministry of Transport, Construction and Regional Development of the
Slovak Republic (http://www.telecom.gov.sk/);

Ministry of Agriculture and Rural Development of the Slovak Repub-
lic (http://www.mpsr.sk/);

Ministry of Interior of the Slovak Republic (http://www.minv.sk/);
Ministry of Defense of the Slovak Republic (http://www.mod.gov.
sk/);

Ministry of Justice of the Slovak Republic (http://www.justice.gov.
sk/);

Ministry of Foreign and European Affairs of the Slovak Republic
(http://www.foreign.gov.sk/);

Ministry of Labour, Social Affairs and Family of the Slovak Republic
(http://www.employment.gov.sk/);

Ministry of Environment of the Slovak Republic (http://www.minzp.
sk/);

Ministry of Education, Science, Research and Sport of the Slovak Re-
public (http://www.minedu.sk/);

Ministry of Culture of the Slovak Republic (http://www.culture.gov.
sk/);

Ministry of Health of the Slovak Republic (http://www.health.gov.
sk/);

Government Office of the Slovak Republic (http://www.vlada.gov.
sk/);

Antimonopoly Office of the Slovak Republic (http://www.antimon.
gov.sk/);

Statistical Office of the Slovak Republic (http://slovak.statistics.sk/);
Geodesy, Cartography and Cadastre Authority of the Slovak Republic
(http://www.skgeodesy.sk/);

Nuclear Regulatory Authority of the Slovak Republic (http://www.
ujd.gov.sk/);

Slovak Office of Standards, Metrology and Testing (http://www.
unms.sk/);

Office for Public Procurement (http://www.uvo.gov.sk/);

Industrial Property Office of the Slovak Republic (https://www.
indprop.gov.sk/);

State Material Reserves of the Slovak Republic (http://www.re-
serves.gov.sk/);

National Security Authority (http://www.nbusr.sk/).
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Ministry of Economy of the Slovak Republic

Next figure displays homepage of the Ministry of Economy of the Slovak
Republic with style sheets and active elements turned off. There is no
skip link applied.

Figure 1 Website (with style sheets and active elements turned off) of the Ministry of Econ-
omy of the Slovak Republic

@ http://www.economy.gov.sk L~ X || @ MHSR- Uvod

Textova verzia

En . Textova verzia « Mapa stranok « Tlaé

Vyhladavanie D

Nedel'a 13. april 2014

« Uvod

« Informacie
o MH SR

¢ Organizicie
rezortu

* Multimedidlna
galéria

¢ Pracovné
ponuky

« Informaény

Source: Website (with style sheets and active elements turned off) of the Ministry of Econ-
omy of the Slovak Republic [online]. 2014 [cit. 2014-04-13]. Available at: http://
www.economy.gov.sk/.

Analyzing the homepage of the Ministry of Economy of the Slovak
Republic in context of using the skip navigation links following key find-
ings could be detected:®

4+ Number of links before the main content: 150 links;
4 Number of skip links: 0 links.

According to the presented results we can conclude that there is no
skip navigation mechanism applied on the analyzed homepage of the
Ministry of Economy of the Slovak Republic. In relation to this finding we
can recommend to add the skip navigation links in accordance with the
model examples shown in the previous part of the study named “Skip
navigation links”.

9 Source code of the website of the Ministry of Economy of the Slovak Republic [online].
2014 [cit. 2014-04-14]. Available at: http://www.economy.gov.sk/.
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Ministry of Finance of the Slovak Republic

Next figure displays homepage of the Ministry of Finance of the Slovak
Republic with style sheets and active elements turned off. The analyzed
skip link is marked by red rectangle.

Figure 2 Website (with style sheets and active elements turned off) of the Ministry of Fi-
nance of the Slovak Republic

@ http://www.finance.gov.sk £ ~ ¢ || @ Ministerstvo finan

* [Prejst na obsah stranky|
« Titulna stranka

MINISTERSTVO FINANCII
SLOVENSKE] REPUBLIKY

Vitajte na strankach Ministerstva financii Slovenskej republiky.

Vyhtadivanie @
Rozsirené vyhl'adavanie
Preskoéit’ vrchnu navigaciu
Source: Website (with style sheets and active elements turned off) of the Ministry of Finance

of the Slovak Republic [online]. 2014 [cit. 2014-04-13]. Available at: http://www.
finance.gov.sk/.

Analyzing the homepage of the Ministry of Finance of the Slovak Re-
public in context of using the skip navigation links following key findings
could be detected:10

Number of links before the main content: 48 links;
Number of skip links: 2 links;
Number of links before the first skip link: 2 links;
Visual display of skip links: hidden;
HTML code of skip links:
<li class="hidden">

<a href="#sectionLeft">Prejst na obsah stranky</a>
</li>
<span class="hidden">

Ll ol o ol o

10 Source code of the website of the Ministry of Finance of the Slovak Republic [online]. 2014
[cit. 2014-04-14]. Available at: http://www.finance.gov.sk/.
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<a href="#main">Preskocit vrchni navigaciu</a>
</span>
<div id="sectionLeft">

</div>
<div id="main">

</div>;
+ CSS code of skip links:
.hidden {
display: none limportant;

).

According to the presented results we can conclude that there is
a skip navigation mechanism applied on the analyzed homepage of the
Ministry of Finance of the Slovak Republic, but it works technically incor-
rectly. In relation to our finding we can recommend to add the attribute
tabindex="-1" to website’s target elements and to replace CSS code “dis-
play: none !important;” with CSS code in accordance with the model ex-
amples shown in the previous parts of the study named “Visual hiding of
skip navigation links” and “Web browsers’ bug related to skip navigation
links”, with the aim, firstly, to make the skip navigation links content ac-
cessible/visible for screen readers and, secondly, to eliminate the dis-
rupted logical order by browsing or reading the webpage links that oc-
curs by most of web browsers.

Ministry of Transport, Construction and Regional Development of the
Slovak Republic

Next figure displays homepage of the Ministry of Transport, Construction
and Regional Development of the Slovak Republic with style sheets and
active elements turned off. There is no skip link applied.

Analyzing the homepage of the Ministry of Transport, Construction
and Regional Development of the Slovak Republic in context of using the
skip navigation links following key findings could be detected:11

4 Number of links before the main content: 36 links;
+ Number of skip links: 0 links.

11 Source code of the website of the Ministry of Transport, Construction and Regional Devel-
opment of the Slovak Republic [online]. 2014 [cit. 2014-04-14]. Available at: http://www.
telecom.gov.sk/.
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Figure 3 Website (with style sheets and active elements turned off) of the Ministry of
Transport, Construction and Regional Development of the Slovak Republic

<@ http://www.telecom.gov.sk/index/index.php B ~ © || @ index - Ministerst,

MINISTERSTVO DOPRAVY, VYSTAVBY
AREGIONALNEHO ROZVOJA
SLOVENSKEJ REPUBLIKY ‘

« English |

* Otazky a odpovede

* Diskusné férum/blogy
¢ Aktuality

* Info mailom

¢ Textova verzia

Source: Website (with style sheets and active elements turned off) of the Ministry of
Transport, Construction and Regional Development of the Slovak Republic [online].
2014 [cit. 2014-04-13]. Available at: http://www.telecom.gov.sk/.

According to the presented results we can conclude that there is no
skip navigation mechanism applied on the analyzed homepage of the
Ministry of Transport, Construction and Regional Development of the
Slovak Republic. In relation to this finding we can recommend to add the
skip navigation links in accordance with the model examples shown in
the previous part of the study named “Skip navigation links”.

Ministry of Agriculture and Rural Development of the Slovak Republic

Next figure displays homepage of the Ministry of Agriculture and Rural
Development of the Slovak Republic with style sheets and active ele-
ments turned off. The analyzed skip link is marked by red rectangle.

Analyzing the homepage of the Ministry of Agriculture and Rural De-
velopment of the Slovak Republic in context of using the skip navigation
links following key findings could be detected:12

12 Source code of the website of the Ministry of Agriculture and Rural Development of the
Slovak Republic [online]. 2014 [cit. 2014-04-14]. Available at: http://www.mpsr.sk/.
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Figure 4 Website (with style sheets and active elements turned off) of the Ministry of Agri-
culture and Rural Development of the Slovak Republic

' http://www.mpsr.sk/index.php?start B ~ € || 1 Ministerstvo podc

Preskoéit’ na obsah|

- SK
- EN

« Hlavna stranka
« Vyhladdvanie
« Mapa stranok

« MINISTERSTVO
° Minister
o Vedenie
= Stitna tajomnicka
= Statny tajomnik
= Vedici sluzobného dradu
> Urad MPRV SR
= Statit
= Organizaéna schéma
= Odborné utvary
= Organizaény poriadok

s Pracovn¥ noriadok

Source: Website (with style sheets and active elements turned off) of the Ministry of Agri-
culture and Rural Development of the Slovak Republic [online]. 2014 [cit. 2014-04-
13]. Available at: http://www.mpsr.sk/.

Number of links before the main content: 97 links;
Number of skip links: 1 link;
Number of links before the first skip link: 0 links;
Visual display of skip links: hidden;
HTML code of skip links:
<div id="contentjump">
<a href="#obsah">Preskocit na obsah</a>
</div>
<a name="obsah"></a>;
4 CSS code of skip links:
#contentjump {
font-size: 150%;
font-weight: bold;
display: none;
}
According to the presented results we can conclude that there is
a skip navigation mechanism applied on the analyzed homepage of the
Ministry of Agriculture and Rural Development of the Slovak Republic,
but it works technically incorrectly. In relation to our finding we can rec-
ommend to add the attribute tabindex="-1" to website’s target element
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and to replace CSS code “display: none;” with CSS code in accordance with
the model examples shown in the previous parts of the study named
“Visual hiding of skip navigation links” and “Web browsers’ bug related
to skip navigation links”, with the aim, firstly, to make the skip navigation
links content accessible/visible for screen readers and, secondly, to elim-
inate the disrupted logical order by browsing or reading the webpage
links that occurs by most of web browsers.

Ministry of Interior of the Slovak Republic

Next figure displays homepage of the Ministry of Interior of the Slovak
Republic with style sheets and active elements turned off. The analyzed
skip link is marked by red rectangle.

Figure 5 Website (with style sheets and active elements turned off) of the Ministry of Inte-
rior of the Slovak Republic
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¢ SV SR nre RK

Source: Website (with style sheets and active elements turned off) of the Ministry of Interior
of the Slovak Republic [online]. 2014 [cit. 2014-04-13]. Available at: http://www.
minv.sk/.

Analyzing the homepage of the Ministry of Interior of the Slovak Re-
public in context of using the skip navigation links following key findings
could be detected:13

%+ Number of links before the main content: 56 links;

13 Source code of the website of the Ministry of Interior of the Slovak Republic [online]. 2014
[cit. 2014-04-14]. Available at: http://www.minv.sk/.
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+ Number of skip links: 1 link;
+ Number of links before the first skip link: 9 links;
4+ Visual display of skip links: hidden;
+ HTML code of skip links:
<a href="#obsah" class="skryty" accesskey="s">Preskocit na ob-
sah</a>

<div class="main02" id="obsah">

</div>;
4+ CSS code of skip links:

.oblastprint,

skryty {

display: none;

1.

According to the presented results we can conclude that there is
a skip navigation mechanism applied on the analyzed homepage of the
Ministry of Interior of the Slovak Republic, but it works technically incor-
rectly. In relation to our finding we can recommend to move the applied
skip navigation links to the top of the website, then to add the attribute
tabindex="-1" to website’s target element and to replace CSS code “dis-
play: none;” with CSS code in accordance with the model examples shown
in the previous parts of the study named “Visual hiding of skip navigation
links” and “Web browsers’ bug related to skip navigation links”, with the
aim, firstly, to make the skip navigation links content accessible/visible
for screen readers and, secondly, to eliminate the disrupted logical order
by browsing or reading the webpage links that occurs by most of web
browsers.

Ministry of Defense of the Slovak Republic

Next figure displays homepage of the Ministry of Defense of the Slovak
Republic with style sheets and active elements turned off. The analyzed
skip link is marked by red rectangle.

Analyzing the homepage of the Ministry of Defense of the Slovak Re-
public in context of using the skip navigation links following key findings
could be detected:14

14 Source code of the website of the Ministry of Defense of the Slovak Republic [online]. 2014
[cit. 2014-04-14]. Available at: http://www.mod.gov.sk/.

STUDIES 145



S” I SOCIETAS ET IURISPRUDENTIA
[ 2014, ro¢nik 11, ¢islo 2,s. 133-178

SOCIETAS ET http://sei.iuridica.truni.sk
IVRISPRVDENTIA ISSN 1339-5467

Figure 6 Website (with style sheets and active elements turned off) of the Ministry of De-
fense of the Slovak Republic

¥ http:

www.mod.gov.sk/ % Uvodna stranka ::
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Q
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Source: Website (with style sheets and active elements turned off) of the Ministry of Defense
of the Slovak Republic [online]. 2014 [cit. 2014-04-13]. Available at: http://www.
mod.gov.sk/.

Number of links before the main content: 82 links;
Number of skip links: 5 links;

Number of links before the first skip link: 2 links;
Visual display of skip links: hidden;

HTML code of skip links:

<ul id="skratky" class="screenreader">

FEEEE

<li>
<a href="#page" accesskey="0">Skocit na obsah</a>
</li>
<li>
<a href="#topmenu">Skocit na hlavné menu</a>
</li>
<li>
<a href="#right">Sko(it na pravy informac¢ny panel</a>
</li>
</ul>
<p class="hide">
<a href="#topmenu" class="hide">Skocit na hlavné menu</a>
</p>
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<p class="hide">

<a href="#topmenu" class="hide">Skocit na hlavné menu</a>
</p>
<div id="page">

</div>
<div id="topmenu">

</div>
<div id="right">

</div>;
4+ CSS code of skip links:
.screenreader,
hidescr,
.scrhide {
height: 1px;
left: -9999em;
overflow: hidden;
position: absolute;
top: auto;
width: 1px;
.

According to the presented results we can conclude that there is
a skip navigation mechanism applied on the analyzed homepage of the
Ministry of Defense of the Slovak Republic which works technically cor-
rectly. In relation to our finding we can recommend to move the applied
skip navigation links to the top of the website and to add the attribute ta-
bindex="-1" to website’s target elements in accordance with the model
example shown in the previous part of the study named “Web browsers’
bug related to skip navigation links”, with the aim to eliminate the dis-
rupted logical order by browsing or reading the webpage links that oc-
curs by most of web browsers.

Ministry of Justice of the Slovak Republic

Next figure displays homepage of the Ministry of Justice of the Slovak Re-
public with style sheets and active elements turned off. There is no skip
link applied.
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Figure 7 Website (with style sheets and active elements turned off) of the Ministry of Jus-
tice of the Slovak Republic
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Rozsirené vyhl'adavanie

¢ Ministerstvo
.
« Sudy a rozhodnutia
.
« Pravne predpisy
Source: Website (with style sheets and active elements turned off) of the Ministry of Justice

of the Slovak Republic [online]. 2014 [cit. 2014-04-13]. Available at: http://www.
justice.gov.sk/.

Analyzing the homepage of the Ministry of Justice of the Slovak Re-
public in context of using the skip navigation links following key findings
could be detected:15

%+ Number of links before the main content: 14 links;
4+ Number of skip links: 0 links.

According to the presented results we can conclude that there is no
skip navigation mechanism applied on the analyzed homepage of the
Ministry of Justice of the Slovak Republic. In relation to this finding we
can recommend to add the skip navigation links in accordance with the
model examples shown in the previous part of the study named “Skip
navigation links”.

Ministry of Foreign and European Affairs of the Slovak Republic

Next figure displays homepage of the Ministry of Foreign and European
Affairs of the Slovak Republic with style sheets and active elements
turned off. The analyzed skip link is marked by red rectangle.

15 Source code of the website of the Ministry of Justice of the Slovak Republic [online]. 2014
[cit. 2014-04-14]. Available at: http://www.justice.gov.sk/.
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Figure 8 Website (with style sheets and active elements turned off) of the Ministry of For-
eign and European Affairs of the Slovak Republic
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Source: Website (with style sheets and active elements turned off) of the Ministry of Foreign
and European Affairs of the Slovak Republic [online]. 2014 [cit. 2014-04-13]. Availa-
ble at: http://www.foreign.gov.sk/.

Analyzing the homepage of the Ministry of Foreign and European Af-
fairs of the Slovak Republic in context of using the skip navigation links
following key findings could be detected:16

Number of links before the main content: 14 links;
Number of skip links: 1 link;
Number of links before the first skip link: 0 links;
Visual display of skip links: hidden;
HTML code of skip links:
<div id="txtNavigation">
<a href="#PageContent" title="Preskocit navigaciu">Preskocit nav-
igaciu</a>
</div>
[Missing selector id="PageContent");
4+ CSS code of skip links:
#txtNavigation {
display: none;

).

FEEEE

16 Source code of the website of the Ministry of Foreign and European Affairs of the Slovak
Republic [online]. 2014 [cit. 2014-04-14]. Available at: http://www.foreign.gov.sk/.
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According to the presented results we can conclude that there is
a skip navigation mechanism applied on the analyzed homepage of the
Ministry of Foreign and European Affairs of the Slovak Republic, but it
works technically incorrectly. In relation to our finding we can recom-
mend to replace element “<div class="contentdiv">" with element “<div
class="contentdiv" id="PageContent">", then to add the attribute tabin-
dex="-1" to website’s target element and to replace CSS code “display:
none;” with CSS code in accordance with the model examples shown in
the previous parts of the study named “Visual hiding of skip navigation
links” and “Web browsers’ bug related to skip navigation links”, with the
aim, firstly, to make the skip navigation links content accessible/visible
for screen readers and, secondly, to eliminate the disrupted logical order
by browsing or reading the webpage links that occurs by most of web
browsers.

Ministry of Labour, Social Affairs and Family of the Slovak Republic

Next figure displays homepage of the Ministry of Labour, Social Affairs
and Family of the Slovak Republic with style sheets and active elements
turned off. There is no skip link applied.

Figure 9 Website (with style sheets and active elements turned off) of the Ministry of La-
bour, Social Affairs and Family of the Slovak Republic

@ hitp://www.employment.gov.sk s/ L~ C || § Ministerstvo prace
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 Kontaktujte nis

Hlavné menu

* Prica a zamestnanost
> Podpora zamestnanosti

Source: Website (with style sheets and active elements turned off) of the Ministry of Labour,
Social Affairs and Family of the Slovak Republic [online]. 2014 [cit. 2014-04-13].
Available at: http://www.employment.gov.sk/.
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Analyzing the homepage of the Ministry of Labour, Social Affairs and
Family of the Slovak Republic in context of using the skip navigation links
following key findings could be detected:1”

4+ Number of links before the main content: 62 links;
4 Number of skip links: 0 links.

According to the presented results we can conclude that there is no
skip navigation mechanism applied on the analyzed homepage of the
Ministry of Labour, Social Affairs and Family of the Slovak Republic. In
relation to this finding we can recommend to add the skip navigation
links in accordance with the model examples shown in the previous part
of the study named “Skip navigation links”.

Ministry of Environment of the Slovak Republic

Next figure displays homepage of the Ministry of Environment of the Slo-
vak Republic with style sheets and active elements turned off. There is no
skip link applied.

Figure 10 Website (with style sheets and active elements turned off) of the Ministry of En-
vironment of the Slovak Republic

!E A hitp://www.minzp.sk/ P~ ¢ || A& Ministerstvo Zivot
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¢ Mapa stranky
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Source: Website (with style sheets and active elements turned off) of the Ministry of Envi-
ronment of the Slovak Republic [online]. 2014 [cit. 2014-04-13]. Available at: http://
www.minzp.sk/.

17 Source code of the website of the Ministry of Labour, Social Affairs and Family of the Slovak
Republic [online]. 2014 [cit. 2014-04-14]. Available at: http://www.employment.gov.sk/.
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Analyzing the homepage of the Ministry of Environment of the Slo-
vak Republic in context of using the skip navigation links following key
findings could be detected:18

# Number of links before the main content: 57 links;
+ Number of skip links: 0 links.

According to the presented results we can conclude that there is no
skip navigation mechanism applied on the analyzed homepage of the
Ministry of Environment of the Slovak Republic. In relation to this finding
we can recommend to add the skip navigation links in accordance with
the model examples shown in the previous part of the study named “Skip
navigation links”.

Ministry of Education, Science, Research and Sport of the Slovak
Republic

Next figure displays homepage of the Ministry of Education, Science, Re-
search and Sport of the Slovak Republic with style sheets and active ele-
ments turned off. The analyzed skip link is marked by red rectangle.

Analyzing the homepage of the Ministry of Education, Science, Re-
search and Sport of the Slovak Republic in context of using the skip navi-
gation links following key findings could be detected:1°

Number of links before the main content: 91 links;
Number of skip links: 3 links;

Number of links before the first skip link: 11 links;
Visual display of skip links: hidden;

HTML code of skip links:

<ul id="skratky" class="hide">

FEEEE

<li>

<a href="#search" accesskey="4">Vyhl'adavanie</a>
</li>
<li>

<a href="#topmenu" accesskey="5">Hlavné menu</a>
</li>

18 Source code of the website of the Ministry of Environment of the Slovak Republic [online].
2014 [cit. 2014-04-14]. Available at: http://www.minzp.sk/.

19 Source code of the website of the Ministry of Education, Science, Research and Sport of the
Slovak Republic [online]. 2014 [cit. 2014-04-14]. Available at: http://www.minedu.sk/.
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<li>
<a href="#page" accesskey="S">Preskoc navidciu</a>

</li>
</ul>
<input accesskey="4" title="Vyhl'adavanie" id="search-input"
name="search" size="18" class="text-input" value="Vyhl'adavanie"
onblur="if(this.value == ") { this.value='Vyhl'adavanie'}" onfocus="if
(this.value == 'Vyhl'adavanie') {this.value="}" type="text" />
<div id="topmenu">

<div id="dropdown-menu" pame="topmenu->

</div>
</div>
<div id="page">

</div>;
4+ CSS code of skip links:
hide {
height: 1px;
left: -9999em;
overflow: hidden;
position: absolute;
top: auto;
width: 1px;
}
According to the presented results we can conclude that there is
a skip navigation mechanism applied on the analyzed homepage of the
Ministry of Education, Science, Research and Sport of the Slovak Republic
which works technically correctly. In relation to our finding we can rec-
ommend to move the applied skip navigation links to the top of the web-
site, then to remove the duplicate target attribute name="topmenu" and
to add the attribute tabindex="-1" to website’s target elements in accord-
ance with the model example shown in the previous part of the study
named “Web browsers’ bug related to skip navigation links”, with the aim
to eliminate the disrupted logical order by browsing or reading the
webpage links that occurs by most of web browsers.

STUDIES 153



S” I SOCIETAS ET IURISPRUDENTIA
« 2014, ro¢nik I, ¢islo 2, s. 133-178

SOCIETAS http://sei.iuridica.truni.sk
IVRISPRVDENTIA ISSN 1339-5467

Figure 11 Website (with style sheets and active elements turned off) of the Ministry of Edu-
cation, Science, Research and Sport of the Slovak Republic
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Source: Website (with style sheets and active elements turned off) of the Ministry of Educa-
tion, Science, Research and Sport of the Slovak Republic [online]. 2014 [cit. 2014-04-
13]. Available at: http://www.minedu.sk/.

Ministry of Culture of the Slovak Republic

Next figure displays homepage of the Ministry of Culture of the Slovak
Republic with style sheets and active elements turned off. There is no
skip link applied.

Analyzing the homepage of the Ministry of Culture of the Slovak Re-
public in context of using the skip navigation links following key findings
could be detected:2°

%+ Number of links before the main content: 38 links;
4+ Number of skip links: 0 links.

According to the presented results we can conclude that there is no
skip navigation mechanism applied on the analyzed homepage of the
Ministry of Culture of the Slovak Republic. In relation to this finding we
can recommend to add the skip navigation links in accordance with the
model examples shown in the previous part of the study named “Skip
navigation links”.

20 Source code of the website of the Ministry of Culture of the Slovak Republic [online]. 2014
[cit. 2014-04-14]. Available at: http://www.culture.gov.sk/.
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Figure 12 Website (with style sheets and active elements turned off) of the Ministry of Cul-
ture of the Slovak Republic
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Source: Website (with style sheets and active elements turned off) of the Ministry of Culture
of the Slovak Republic [online]. 2014 [cit. 2014-04-13]. Available at: http://www.
culture.gov.sk/.

Ministry of Health of the Slovak Republic

Next figure displays homepage of the Ministry of Health of the Slovak Re-
public with style sheets and active elements turned off. There is no skip
link applied.

Analyzing the homepage of the Ministry of Health of the Slovak Re-
public in context of using the skip navigation links following key findings
could be detected:?!

4+ Number of links before the main content: 86 links;
4 Number of skip links: 0 links.

According to the presented results we can conclude that there is no
skip navigation mechanism applied on the analyzed homepage of the
Ministry of Health of the Slovak Republic. In relation to this finding we
can recommend to add the skip navigation links in accordance with the
model examples shown in the previous part of the study named “Skip
navigation links”.

21 Source code of the website of the Ministry of Health of the Slovak Republic [online]. 2014
[cit. 2014-04-14]. Available at: http://www.health.gov.sk/.
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Figure 13 Website (with style sheets and active elements turned off) of the Ministry of
Health of the Slovak Republic
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Source: Website (with style sheets and active elements turned off) of the Ministry of Health
of the Slovak Republic [online]. 2014 [cit. 2014-04-13]. Available at: http://www.
health.gov.sk/.

Government Office of the Slovak Republic

Next figure displays homepage of the Government Office of the Slovak
Republic with style sheets and active elements turned off. The analyzed
skip link is marked by red rectangle.

Analyzing the homepage of the Government Office of the Slovak Re-
public in context of using the skip navigation links following key findings
could be detected:??

Number of links before the main content: 68 links;
Number of skip links: 4 links;

Number of links before the first skip link: 2 links;
Visual display of skip links: hidden;

HTML code of skip links:

<ul id="skratky" class="screenreader">

Lol o ol oN o

<li>
<a href="#page" accesskey="0">Skocit na obsah</a>

22 Source code of the website of the Government Office of the Slovak Republic [online]. 2014
[cit. 2014-04-14]. Available at: http://www.vlada.gov.sk/.
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</li>

<li>

<a href="#topmenu">Skocit na hlavné menu</a>

</li>
<li>

<a href="#left">SkocCit na pomocné menu</a>
</li>

<li>

<a href="#right">Skocit na uzivatel'ské menu</a>

</li>
</ul>
<div id="page">

</div>
<div id="topmenu">

</div>
[Missing selector id="#left"]
<div id="right">

</div>;
4+ CSS code of skip links:

.hide,

.hidden,

.screenreader {
height: 1px;
left: -9999em;
overflow: hidden;
position: absolute;
top: auto;
width: 1px;

.

3 I
SOCIETAS

IVRISPRVDENTIA

According to the presented results we can conclude that there is
a skip navigation mechanism applied on the analyzed homepage of the
Government Office of the Slovak Republic which works technically cor-
rectly. In relation to our finding we can recommend to move the applied
skip navigation links to the top of the website and to add the attribute ta-
bindex="-1" to website’s target elements in accordance with the model
example shown in the previous part of the study named “Web browsers’
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bug related to skip navigation links”, with the aim to eliminate the dis-
rupted logical order by browsing or reading the webpage links that oc-
curs by most of web browsers.

Figure 14 Website (with style sheets and active elements turned off) of the Government
Office of the Slovak Republic
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Source: Website (with style sheets and active elements turned off) of the Government Office
of the Slovak Republic [online]. 2014 [cit. 2014-04-13]. Available at: http://www.
vlada.gov.sk/.

Antimonopoly Office of the Slovak Republic

Next figure displays homepage of the Antimonopoly Office of the Slovak
Republic with style sheets and active elements turned off. The analyzed
skip link is marked by red rectangle.

Analyzing the homepage of the Antimonopoly Office of the Slovak
Republic in context of using the skip navigation links following key find-
ings could be detected:?3

Number of links before the main content: 68 links;
Number of skip links: 1 link;

Number of links before the first skip link: 1 link;
Visual display of skip links: hidden;

Lol o o o

23 Source code of the website of the Antimonopoly Office of the Slovak Republic [online]. 2014
[cit. 2014-04-14]. Available at: http://www.antimon.gov.sk/.
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+ HTML code of skip links:
<ul class="hide">
<li>
<a href="#content" accesskey="0">Na obsah stranky</a>
</li>
</ul>

<section id="content" elass="content" role="main">

</section>;
4+ CSS code of skip links:
.hide,
.screenreader {
height: 0;
left: -9999em;
overflow: hidden;
position: absolute;
top: auto;
width: 0;
}
According to the presented results we can conclude that there is
a skip navigation mechanism applied on the analyzed homepage of the
Antimonopoly Office of the Slovak Republic which works technically cor-
rectly. In relation to our finding we can recommend to move the applied
skip navigation link to the top of the website, then to remove both the
duplicate target element “<a name="content"></a>" and selector class=
"content” and to add the attribute tabindex="-1" to website’s target ele-
ment in accordance with the model example shown in the previous part
of the study named “Web browsers’ bug related to skip navigation links”,
with the aim to eliminate the disrupted logical order by browsing or
reading the webpage links that occurs by most of web browsers.
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Figure 15 Website (with style sheets and active elements turned off) of the Antimonopoly
Office of the Slovak Republic
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Source: Website (with style sheets and active elements turned off) of the Antimonopoly Of-
fice of the Slovak Republic [online]. 2014 [cit. 2014-04-13]. Available at: http://
www.antimon.gov.sk/.

Statistical Office of the Slovak Republic

Next figure displays homepage of the Statistical Office of the Slovak Re-
public with style sheets and active elements turned off. The analyzed skip
link is marked by red rectangle.

Analyzing the homepage of the Statistical Office of the Slovak Repub-
lic in context of using the skip navigation links following key findings
could be detected:%4

Number of links before the main content: 34 links;

Number of skip links: 1 link;

Number of links before the first skip link: 1 link;

Visual display of skip links: hidden;

HTML code of skip links:

<a href="#lotusMainContent" accesskey="S" class="lotusAccess">
<img src="/portal_dojo/v1.4.3/dojo/resources/blank.gif"

alt="Presko¢it na odkaz na hlavny obsah pomocou pristupového

klacaS." />

Lol o ol o o

24 Source code of the website of the Statistical Office of the Slovak Republic [online]. 2014
[cit. 2014-04-14]. Available at: http://slovak.statistics.sk/.
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<a id="lotusMainContent" name="lotusMainContent"></a>;
% CSS code of skip links:
JotusAccess {
position: absolute;
top: -3000px;
width: 500px;
1
Figure 16 Website (with style sheets and active elements turned off) of the Statistical Office
of the Slovak Republic
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Meno:

Source: Website (with style sheets and active elements turned off) of the Statistical Office of
the Slovak Republic [online]. 2014 [cit. 2014-04-13]. Available at: http://slovak.sta-
tistics.sk/.

According to the presented results we can conclude that there is
a skip navigation mechanism applied on the analyzed homepage of the
Statistical Office of the Slovak Republic which works technically correct-
ly. In relation to our finding we can recommend to move the applied skip
navigation links to the top of the website, then to replace element
“<a href="#lotusMainContent" accesskey="S" class="lotusAccess">" with
element “<a href="#tabContent” accesskey="S" class="lotusAccess">", to
remove element “<aid="lotusMainContent”" name="lotusMainContent">
</a>", to add the attribute tabindex="-1" to website’s target element and
to replace CSS code “top: -3000px; width: 500px;” with CSS code in ac-
cordance with the model examples shown in the previous parts of the
study named “Visual hiding of skip navigation links” and “Web browsers’

STUDIES 161



S” I SOCIETAS ET IURISPRUDENTIA
« 2014, ro¢nik I, ¢islo 2, s. 133-178

SOCIETAS http://sei.iuridica.truni.sk
IVRISPRVDENTIA ISSN 1339-5467

bug related to skip navigation links”, with the aim to eliminate the dis-
rupted logical order by browsing or reading the webpage links that oc-
curs by most of web browsers.

Geodesy, Cartography and Cadastre Authority of the Slovak Republic

Next figure displays homepage of the Geodesy, Cartography and Cadastre
Authority of the Slovak Republic with style sheets and active elements
turned off. There is no skip link applied.

Figure 17 Website (with style sheets and active elements turned off) of the Geodesy, Car-
tography and Cadastre Authority of the Slovak Republic
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* VUGK
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« Geoportal

Source: Website (with style sheets and active elements turned off) of the Geodesy, Cartog-
raphy and Cadastre Authority of the Slovak Republic [online]. 2014 [cit. 2014-04-
13]. Available at: http://www.skgeodesy.sk/.

Analyzing the homepage of the Geodesy, Cartography and Cadastre

Authority of the Slovak Republic in context of using the skip navigation
links following key findings could be detected:25

%+ Number of links before the main content: 23 links;
4 Number of skip links: 0 links.

According to the presented results we can conclude that there is no
skip navigation mechanism applied on the analyzed homepage of the Ge-
odesy, Cartography and Cadastre Authority of the Slovak Republic. In re-

25 Source code of the website of the Geodesy, Cartography and Cadastre Authority of the Slo-
vak Republic [online]. 2014 [cit. 2014-04-14]. Available at: http://www.skgeodesy.sk/.
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lation to this finding we can recommend to add the skip navigation links
in accordance with the model examples shown in the previous part of the
study named “Skip navigation links”.

Nuclear Regulatory Authority of the Slovak Republic

Next figure displays homepage of the Nuclear Regulatory Authority of the
Slovak Republic with style sheets and active elements turned off. There is
no skip link applied.

Figure 18 Website (with style sheets and active elements turned off) of the Nuclear Regula-
tory Authority of the Slovak Republic

& http://www.ujd.gov.sk/ujd L~ & |l & 0DSR- 0 drade

Dokumenty na stiahnutie ||
Rozhodnutia dradu
Spravne konania
Kontakt
RSS|

Mapa stranky

Vyhl'addvanie
English

URAD JADROVEHO DOZOR

SLOVENSKE

Dohlad nad jadrovou bezpecnostou je nasim

UID SR
Cinnnosti dradu
Jadrova bezpeénost’
Tadravé materialv |
Source: Website (with style sheets and active elements turned off) of the Nuclear Regulato-
ry Authority of the Slovak Republic [online]. 2014 [cit. 2014-04-13]. Available at:
http://www.ujd.gov.sk/.

Analyzing the homepage of the Nuclear Regulatory Authority of the
Slovak Republic in context of using the skip navigation links following
key findings could be detected:26

4+ Number of links before the main content: 44 links;
4 Number of skip links: 0 links.

According to the presented results we can conclude that there is no
skip navigation mechanism applied on the analyzed homepage of the Nu-
clear Regulatory Authority of the Slovak Republic. In relation to this find-

26 Source code of the website of the Nuclear Regulatory Authority of the Slovak Republic
[online]. 2014 [cit. 2014-04-14]. Available at: http://www.ujd.gov.sk/.
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ing we can recommend to add the skip navigation links in accordance
with the model examples shown in the previous part of the study named
“Skip navigation links”.

Slovak Office of Standards, Metrology and Testing

Next figure displays homepage of the Slovak Office of Standards, Metrol-
ogy and Testing with style sheets and active elements turned off. The an-
alyzed skip link is marked by red rectangle.

Figure 19 Website (with style sheets and active elements turned off) of the Slovak Office of
Standards, Metrology and Testing

Ig@ http://www.unms.sk/ L ~ & || @ Urad pre normaliz

A SKUSOBNICTVO SLOVENSKEJ REPUBLIKY

Preskoéit’ na obsah|
English | Kontakty | Mapa stranky VyhPadavanie:

E URAD PRE NORMALIZACIU, METROLOGIU.

Kvalita

Source: Website (with style sheets and active elements turned off) of the Slovak Office of
Standards, Metrology and Testing [online]. 2014 [cit. 2014-04-13]. Available at:
http://www.unms.sk/.

Analyzing the homepage of the Slovak Office of Standards, Metrology
and Testing in context of using the skip navigation links following key
findings could be detected:2”

Number of links before the main content: 36 links;
Number of skip links: 1 link;

Number of links before the first skip link: 0 links;
Visual display of skip links: hidden;

Ll SN R o

27Source code of the website of the Slovak Office of Standards, Metrology and Testing
[online]. 2014 [cit. 2014-04-14]. Available at: http://www.unms.sk/.
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+ HTML code of skip links:
<a href="#obsah" class="nodisp">Preskocit na obsah</a>
<div class="main04text" id="obsah">

</div>;
4+ CSS code of skip links:
.uphelp,
imgright,
find,
.clearfind,
.clearfind1,
.topimg,
.vyber,
.main01,
.main02,
.main03,
.sitepath,
.organizacie01,
.organizacie02,
.organizacie(3,
.organizacie(04,
.bluelink,
floatleft,
.main05,
.main06,
.down,
.divprint,
.naj,
.nodisp {
display: none;

).

According to the presented results we can conclude that there is
a skip navigation mechanism applied on the analyzed homepage of the
Slovak Office of Standards, Metrology and Testing, but it works technical-
ly incorrectly. In relation to our finding we can recommend to move the
applied skip navigation links to the top of the website, then to add the at-
tribute tabindex="-1" to website’s target element and to replace CSS code
“display: none;” with CSS code in accordance with the model examples
shown in the previous parts of the study named “Visual hiding of skip
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navigation links” and “Web browsers’ bug related to skip navigation
links”, with the aim, firstly, to make the skip navigation links content ac-
cessible/visible for screen readers and, secondly, to eliminate the dis-
rupted logical order by browsing or reading the webpage links that oc-
curs by most of web browsers.

Office for Public Procurement

Next figure displays homepage of the Office for Public Procurement with
style sheets and active elements turned off. The analyzed skip link is
marked by red rectangle.

Figure 20 Website (with style sheets and active elements turned off) of the Office for Public
Procurement
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* EU a Zahraniéie

* Legislativa a Metodika

* Sluzby aEVO

« Kontakt

Navigacna lista

Source: Website (with style sheets and active elements turned off) of the Office for Public
Procurement [online]. 2014 [cit. 2014-04-13]. Available at: http://www.uvo.gov.
sk/.

Analyzing the homepage of the Office for Public Procurement in con-
text of using the skip navigation links following key findings could be de-
tected:?8

%+ Number of links before the main content: 33 links;
4+ Number of skip links: 1 link;
4+ Number of links before the first skip link: 0 links;

28 Source code of the website of the Office for Public Procurement [online]. 2014 [cit. 2014-
04-14]. Available at: http://www.uvo.gov.sk/.
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4+ Visual display of skip links: hidden;

+ HTML code of skip links:
<a href="#main-content" id="skip-to-content">Chod na obsah</a>
<div class="home" id="main-content" role="main">

</div>;

+ CSS code of skip links:
.obscured,
.obscuredLabel label,
#skip-to-content,
#heading .company-title span,
#heading .page-title,
#navigation h1,
#navigation h2,
#breadcrumbs h2,
#breadcrumbs h1 {

background: #ffffff;
clip: rect(0, 0, 0, 0);
position: absolute;
left: -9999em;
width: 1px;
height: 1px;
overflow: hidden;
display: block;
}
#skip-to-content:focus {
left: auto;
right: 0;
top: -2.4em;

).

According to the presented results we can conclude that there is
a skip navigation mechanism applied on the analyzed homepage of the
Office for Public Procurement which works technically correctly. In rela-
tion to our finding we can recommend to add the attribute tabindex="-1"
to website’s target element and to replace CSS code “background: #ffffff;
clip: rect(0, 0, 0, 0); left: auto; right: 0; top: -2.4em;” with CSS code in ac-
cordance with the model examples shown in the previous parts of the
study named “Visual hiding of skip navigation links” and “Web browsers’
bug related to skip navigation links”, with the aim to eliminate the dis-
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rupted logical order by browsing or reading the webpage links that oc-
curs by most of web browsers.

Industrial Property Office of the Slovak Republic

Next figure displays homepage of the Industrial Property Office of the
Slovak Republic with style sheets and active elements turned off. The an-
alyzed skip link is marked by red rectangle.

Figure 21 Website (with style sheets and active elements turned off) of the Industrial Prop-
erty Office of the Slovak Republic

https:

Preskocit’ na obsah|

URAD PRIEMYSELNEHO VIASTNICTVA
—_— S R
\7 LOVENSKE) REPUBLIKY

www.indprop.gov.sk £ ~ ¢ || & Urad priemyselnél

Vyhl'addvani o

Kontakty RSS Mapa stranky FAQ English&

N A 5 ) A\ SVETOVY DEN DUSEVNEHO

SPRIEVODNY PROGRAM Vv UPV SR DNA 24. APRILA 20

k .) /ERN STAVY / DEN OTVORENYCH DVERI

¢ O urade
* Patenty

* Dodatkové ochranné osvedéenia
« Uzitkové vzory

* Dizajny

¢ Ochranné znamky

e O7nafenia navadn wirahkav a zemenisné aznafenia vrnhkov
Source: Website (with style sheets and active elements turned off) of the Industrial Property
Office of the Slovak Republic [online]. 2014 [cit. 2014-04-13]. Available at: https://
www.indprop.gov.sk/.
Analyzing the homepage of the Industrial Property Office of the Slo-
vak Republic in context of using the skip navigation links following key
findings could be detected:2°

Number of links before the main content: 43 links;
Number of skip links: 1 link;

Number of links before the first skip link: 0 links;
Visual display of skip links: hidden;

Lol SN R o

29 Source code of the website of the Industrial Property Office of the Slovak Republic [online].
2014 [cit. 2014-04-14]. Available at: https://www.indprop.gov.sk/.
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+ HTML code of skip links:
<A id=top href="#obsah">Preskocit na obsah</A>
<H1 id=obsah>Aktuality</H1>;
#+ CSS code of skip links:
#top {
color: black;
display: block;
height: 20px;
font-size: 80%;
margin: 0 auto;
overflow: hidden;
text-decoration: none;
width: 200px;
}
#top:hover {
color: #B2B2B2;
}
According to the presented results we can conclude that there is
a skip navigation mechanism applied on the analyzed homepage of the
Industrial Property Office of the Slovak Republic which works technically
correctly. In relation to our finding we can recommend to replace ele-
ments “<DIV class=mainbody><H1 id=obsah>Aktuality</H1>" with ele-
ments “<DIV class=mainbody id=obsah><H1>Aktuality</H1>", then to add
the attribute tabindex="-1"to website’s target element and to replace CSS
code “#top:hover” with CSS code “#top:focus, #top:hover” in accordance
with the model example shown in the previous part of the study named
“Web browsers’ bug related to skip navigation links”, with the aim to
eliminate the disrupted logical order by browsing or reading the
webpage links that occurs by most of web browsers.

State Material Reserves of the Slovak Republic

Next figure displays homepage of the State Material Reserves of the Slo-
vak Republic with style sheets and active elements turned off. There is no
skip link applied.
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Figure 22 Website (with style sheets and active elements turned off) of the State Material
Reserves of the Slovak Republic
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Source: Website (with style sheets and active elements turned off) of the State Material Re-
serves of the Slovak Republic [online]. 2014 [cit. 2014-04-13]. Available at: http://
www.reserves.gov.sk/.

Analyzing the homepage of the State Material Reserves of the Slovak
Republic in context of using the skip navigation links following key find-
ings could be detected:3°

%+ Number of links before the main content: 96 links;
4+ Number of skip links: 0 links.

According to the presented results we can conclude that there is no
skip navigation mechanism applied on the analyzed homepage of the
State Material Reserves of the Slovak Republic. In relation to this finding
we can recommend to add the skip navigation links in accordance with
the model examples shown in the previous part of the study named “Skip
navigation links”.

National Security Authority

Next figure displays homepage of the National Security Authority with
style sheets and active elements turned off. There is no skip link applied.

30 Source code of the website of the State Material Reserves of the Slovak Republic [online].
2014 [cit. 2014-04-14]. Available at: http://www.reserves.gov.sk/.
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Figure 23 Website (with style sheets and active elements turned off) of the National Securi-
ty Authority

I!I @ http://www.nbusr.sk/skfindex.html P-Cfe Narodny bezpeén

NBU - Narodnv bezpec¢nostny urad

« SLOVENSKY
« ENGLISH

« Kontakty
« Struktira dradu
¢ Technicky prevadzkovatel

Diatum poslednej aktualizacie: 9.4.2014

NARODNY *

BEZPEGNOST

URAD | s
+ O URADE

« OCHRANA UTAJOVANYCH SKUTOCNOSTI

Source: Website (with style sheets and active elements turned off) of the National Security
Authority [online]. 2014 [cit. 2014-04-13]. Available at: http://www.nbusr.sk/.

Analyzing the homepage of the National Security Authority in context
of using the skip navigation links following key findings could be detect-
ed:31

4 Number of links before the main content: 22 links;
%+ Number of skip links: 0 links.

According to the presented results we can conclude that there is no
skip navigation mechanism applied on the analyzed homepage of the Na-
tional Security Authority. In relation to this finding we can recommend to
add the skip navigation links in accordance with the model examples
shown in the previous part of the study named “Skip navigation links”.

Conclusion

In the study “Applying the Skip Navigation Links in the Context of the
Websites’ Accessibility of Central State Administration Bodies in the Slo-
vak Republic” we have paid our attention in accordance with its main aim
to seeking yet undetected or undefined deficits in relation to applying the
skip navigation mechanism on the websites of the central state admin-

31 Source code of the website of the National Security Authority [online]. 2014 [cit. 2014-04-
14]. Available at: http://www.nbusr.sk/.
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istration bodies in the Slovak Republic in the context of improving the
websites accessibility. In the context of our research questions we de-
fined the main hypothesis as follows: Homepages of the central state ad-
ministration bodies in the Slovak Republic apply technically correctly the
skip navigation links mechanism.

According to the results and key findings presented in previous parts
of our study we can underline the following final conclusions (valid as of
April 14th, 2014), divided in to three separate groups:

Homepages with the technically correctly working skip navigation
mechanism - for this group we can recommend to add the attribute ta-
bindex="-1" to website’s target elements which relates namely to these
institutions:

Ministry of Defense of the Slovak Republic;

Ministry of Education, Science, Research and Sport of the Slovak Re-
public;

Government Office of the Slovak Republic;

Antimonopoly Office of the Slovak Republic;

Statistical Office of the Slovak Republic;

Office for Public Procurement;

Industrial Property Office of the Slovak Republic.

FEEFEE 5

Homepages with the technically incorrectly working skip navigation
mechanism - for this group we can recommend to add the attribute ta-
bindex="-1"to website’s target elements and to replace CSS code “display:
none;” with CSS code in accordance with the exactly in our study present-
ed model examples. These recommendations relate namely to following
institutions:

#+ Ministry of Finance of the Slovak Republic;

#+ Ministry of Agriculture and Rural Development of the Slovak Repub-
lic;

#+ Ministry of Interior of the Slovak Republic;

# Ministry of Foreign and European Affairs of the Slovak Republic;

+ Slovak Office of Standards, Metrology and Testing.

Homepages with no skip navigation mechanism applied - for this

group we can recommend to add skip navigation links, then to add target

elements, to add the attribute tabindex="-1" to website’s target elements

and to avoid applying CSS code “display: none;” in accordance with the
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exactly in our study presented model examples. These recommendations
relate namely to following institutions:

Ministry of Economy of the Slovak Republic;

Ministry of Transport, Construction and Regional Development of the
Slovak Republic;

Ministry of Justice of the Slovak Republic;

Ministry of Labour, Social Affairs and Family of the Slovak Republic;
Ministry of Environment of the Slovak Republic;

Ministry of Culture of the Slovak Republic;

Ministry of Health of the Slovak Republic;

Geodesy, Cartography and Cadastre Authority of the Slovak Republic;
Nuclear Regulatory Authority of the Slovak Republic;

State Material Reserves of the Slovak Republic;

National Security Authority.

FEFEFFFREFE

Finally, as for verifying the set main hypothesis of the study we can
conclude that the hypothesis is not valid, so we have to reject it, because
from the 23 analyzed homepages of the central state administration bod-
ies in the Slovak Republic only 7 homepages were technically correctly
working and were in compliance with legislation in force32 (state valid as
of April 14, 2014).
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Kniha Bruce G. Triggera Porozumiet ranym civilizdaciadm
a jej prinos pre vSeobecné a porovnavacie dejiny
Statu a praval

Bruce G. Trigger’s Book Understanding Early Civilizations
and Its Contribution to the General and Comparative
History of State and Law

Peter Vysny

Abstract: The paper is an essay, which deals with contents of the book Un-
derstanding Early Civilizations and highlights its contribution to the sci-
ence of History of State and Law, which is understood here as a world-wide
operating and comparing science. The contribution of the book to the sci-
ence of History of State and Law is the following: The book introduces us to
little known and the unknown, for the History of State and Law useful
works and opinions of foreign social scientists as well as to international
social science discussions; the book covers insightful theoretical and meth-
odological considerations on e.g. comparative method, and a sophisticated
process of the research object’s delimitation which is the early civilization;
the book characterizes comprehensively the early civilizations and brings
interesting and revealing findings and conclusions useful in the history of
state and law.

Key Words: Early Civilization; Comparative Method; Similarities and Dif-
ferences; Contribution.

Abstrakt: Text je esejou, v ktorej sa pribliZuje obsah knihy Porozumiet ra-
nym civilizdcidm a poukazuje sa na jej prinos pre vedu dejin stdtu a prdva,
chdpanu ako na globdlnej tirovni operujicu a porovndvajicu vedu. Prinos
knihy pre vedu dejin stdtu a prdva je najmd nasledujici: kniha oboznamuje
s u nds mdlo zndmymi, ako aj nezndmymi, pre dejiny stdtu a prdva uZitoc-
nymi dielami a ndzormi zahranicnych socidlnych vedcov a s medzindrod-
nymi spolocenskovednymi diskusiami; kniha zahrria podnetné teoretické

1 Tento text vznikol v ramci rieSenia projektu ¢.003TTU-4/2012 ,Formdacia podnikatel-
skych schopnosti Studentov spojend s reformnou optimalizaciou vyucby dejin Statu, pra-
menov prava apravnych instititov“, podporeného Kultirnou aedukacnou grantovou
agenttirou (KEGA) Ministerstva Skolstva, vedy, vyskumu a Sportu Slovenskej republiky.
Zodpovedny riesitel: Dr. h. c. prof. JUDr. Peter Mosny, CSc.
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a metodologické tivahy, napriklad o komparativnej metdde, ako aj sofisti-
kovany postup vymedzenia predmetu vyskumu (t.j. rand civilizdcia); kniha
komplexne charakterizuje skimané rané civilizdcie a prind$a zaujimavé
a objavné zistenia a zdvery, vyuZitel'né v dejindch stdtu a prdva.

KI'icové slovd: Rand civilizdcia; komparativha metoda; podobnosti a roz-
diely; prinos.

Uvod

" Cielom tohto textu je pribliZit obsah knihy
. UNDERSTANDING (vedeckej monografie) Porozumiet ranym civi-
Ef".RL YJJWWZAHONS lizdciam? ablizsie (nie vSak vycerpavajico)
# - BRUCE-6s Til.wn"n poukdzat na tie vnej obsiahnuté poznatky,

o : ktoré povazujeme za prinos pre vedu dejin sta-
' o) tu a prava, ktord tu aj vsidlade saktudlnymi
vyskumnymi trendmi v zahrani¢i? nechdpeme
zuZujuco ako vedu domadcich (slovenskych)
pravnych dejin, ale ovela Sirsie ako vedu sku-
majlicu a porovnavajicu vyvoj Statu aprava
jednotlivych krajin eurépskeho i mimoeurép-
skeho sveta od najstarsich ¢ias do sucasnosti.
Napriek tomu, Ze knihu Porozumiet' ranym civi-
lizdcidm nenapisal pravny vedec, resp. pravny historik - jej autor, uz zo-
snuly Kanad'an Bruce Graham Trigger (1937 - 2006), bol archeolégom
a kultirnym antropolégom - kniha v zna¢nom rozsahu obohacuje vedu
dejin Statu a prava, a to nielen po faktografickej, ale aj teoretickej a meto-
dologickej stranke. Prinasa relevantné, v naSom akademickom prostredi
malo zname, ako aj dplne nezname empirické udaje, obsahuje podnetné
zavery, poskytuje solidny navod, ako vedecky (t.j. objektivne, rigorézne
a komplexne) skiimat’ a porovnavat rané civilizacie sveta, ktoré st dnes-
nému badatel'ovi, ako napokon ktordkol'vek historickd spolo¢nost, tak-
povediac vzdialené ¢i ,cudzie“ v Casovom a/alebo priestorovom, najma
vsak v kultirnom zmysle (s tymto zndmym problémom, ktory urcite nie

2 TRIGGER, B. G. Understanding Early Civilizations: A Comparative Study. 15t ed. Cambridge:
Cambridge University Press, 2003. 757 s. ISBN 0-521-82245-9.

3 Pozri napr. DUVE, Th. Von der Europdischen Rechtsgeschichte zu einer Rechtsgeschichte
Europas in globalhistorischer Perspektive. Rechtsgeschichte - Legal History [online].
2012, s. 18-71 [cit. 2014-05-18]. Heft Nr. 20. ISSN 2195-9617. Dostupné na: http://data.
rg.mpg.de/rechtsgeschichte/rg20_018duve.pdf.
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je mozné vyrieSit bezo zvysku, uz dlhodobo zapasia napriklad histéria ¢i
etnoldgia a novsie napriklad aj pravna komparatistika) atd’. Kniha sa za-
meriava na tzv. rané civilizdcie (orig. early civilizations; tomuto pojmu,
resp. jeho vymedzeniu autorom skiimanej knihy sa venujeme neskor); jej
vychodiska a zavery vSak, podl'a nasho nazoru, maji nemaly vyznam aj
pre monograficky ¢i komparativny vyskum historickych spolo¢nosti, kto-
ré nepatria k ranym civilizaciam.

Vzhl'adom na svoje tematické zameranie ma kniha Porozumiet' ranym
civilizdcidm zakonite interdisciplinarny charakter - spaja poznatky viace-
rych vednych odborov, najma archeoldgie, kultiirnej a socialnej antropo-
l6gie a histdrie, ako aj Specidlnych arealnych disciplin, napriklad egypto-
l6gie, sinoldgie ¢i mayoldgie. Kniha ma d’alej vyrazne synteticky charak-
ter. Znaénu ¢ast’ autorovho vykladu vypliia jeho (systematicka) sumari-
zacia Udajov a poznatkov obsiahnutych v dielach inych badatelov, kto-
rych vskutku dctyhodny pocet autor dokladne excerpoval. Uz tito suma-
rizaciu zvacsa aktualnych, a ¢asto aj vel'mi Specialnych, avsak relevant-
nych, a zaroven aj obtiazne dostupnych informacii o ranych civilizaciach
by bolo mozné povazovat za zasadny prinos (nielen) pre vedu dejin Statu
aprava. Autorove ambicie, podla nasho nazoru naplnené nanajvys
uspesne, vSak boli ovela vyssSie - kompilacné casti textu, tvoriace bohatt
faktograficku zakladtiu knihy, dopliiiaju pasaze, v ktorych autor original-
ne analyzoval empirické udaje vypovedajiice oroznych prvkoch nim
skimanych a porovnavanych ranych civilizacii, ako aj autorove povodné,
komplexné zavery.

Porozumiet ranym civilizaciam

Badatelia skiimajuci archaické civilizacie sd ¢asto povaZovani za partiku-
laristov, ktori vSetok svoj ¢as investuju do vyskumu pramenov Ciastkové-
ho vyznamu a len zriedkavo sa pokusaju o Sirsi syntetizujtici pohl'ad na
civilizaciu, ktorou sa zaoberajy, ¢i o jej systematické porovnanie s inou
civilizaciou alebo civilizaciami. Treba, pravda, uznat, Ze vyskum vacsSiny
Clastkovych pramenov (texty pisané zloZitymi pismami archaickych civi-
lizacii v ich zloZitych jazykoch, rozli¢né, zlozitymi, aj/len prirodovednymi
postupmi interpretovatelné artefakty materialnej kultiry ai.) je sam
o sebe natol'’ko naroc¢ny, Ze nezriedka badatel'ov tiplne ,pohlcuje”, a v za-
sade im tak znemoZiuje venovat sa popri nom aj inej vedeckej ¢innosti,
vnaSom pripade tvorbe komparativnych syntéz. Tym vsak, na druhej
strane, vysledky tychto vyskumov zostavaji dostupné viac-menej iba uz-
kemu okruhu odbornikov pésobiacich vramci urcitej Specialnej vedy
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(napr. v egyptologii), ¢o, mimochodom, v akademickej obci niekedy vedie
dokonca aZ k spochybniovaniu zmysluplnosti takejto vedy (prisudzuje sa
jej charakter akéhosi I'art pour l'art). Tieto vysledky su stc¢asne nedosta-
tocne spracované z hl'adiska ,vel'kych” (univerzalnych) otazok socialnych
vied, ktoré svojim ,nadc¢asovym“ a ,nadpriestorovym*“ vyznamom presa-
hujui konkrétne historické kontexty. Takto je napriklad vysledkom vy-
skumu objasnenie procesu vzniku $tatu na urcitom dzemi, chyba vsak
porovnanie tohto procesu s procesmi vzniku Statu, ktoré prebehli na
inych tzemiach, alebo chyba vymedzenie prinosu poznania tohto kon-
krétneho procesu pre vSeobecnu tedriu vzniku statu.

Vyznamnym atribitom knihy Porozumiet ranym civilizdcidm je sku-
to¢nost, Ze sa nevyhyba ,velkym“ spolocenskovednym otizkam, ale sa
ich, naopak, pokasa - zdéraznime, Ze vel'mi seri6zne - riesit. RieSenie
»velkych” otdzok autor postavil do centra svojich skiimani, ¢o naznacuje
hned’ prva veta ivodu knihy: ,NajdéleZitejsim problémom socidlnych vied
je [stanovit] rozsah, v ktorom ludské sprdvanie utvdraju faktory, ktoré
v protiklade k faktorom unikdtnym pre individudlne kultury operuju me-
dzikultirne.” V knihe Porozumiet' ranym civilizdcidm Trigger zhromazdil
archeologické a historické idaje tykajuce sa siedmich dobre zdokumen-
tovanych ranych civilizacii, ¢o mu umoznilo preskimat’ uvedeny problém
na empirickej irovni. Pritom dospel k zisteniu, Ze medzi skimanymi civi-
lizaciami existovali popri odliSnostiach aj mnohé vyrazné podobnosti,
ktorych identifikaciu a blizsie odborné zhodnotenie mozno povazovat za
osobitne dolezity prinos knihy. Trigger nim totiz, aj ked’ to priamo nebol
jeho zamer, podl'a nasho nazoru, vel'mi presvedcivo spochybnil postmo-
derntl tézu o v podstate absolitnej jedinecnosti kazdej kultary, ¢ize tzv.
kultirny relativizmus v jeho extrémnej forme, ktora v konecnom dosled-
ku vedie takmer k epistemologickému nihilizmu, t.j. k popieraniu moz-
nosti vedecky (t.j. objektivne aracionalne) skiimat jednotlivé svetové
kultiry, ¢i uz sucasné alebo minulé. Kultdry je urcite potrebné skiimat
predovsetkym ,zvnutra“ (v kultirnej/socialnej antropolégii ide o tzv.
emic approach), teda z autentickej subjektivnej perspektivy ich prislusni-
kov, ¢o ale neznameng, Ze ich stcasne nie je moZzné skimat aj ,zvonka“
(v kultirnej/socidlnej antropolégii ide o tzv. etic approach), teda z per-
spektivy badatela, ktory nie je prisluSnikom skiimanej kultiry, a v stvis-
losti s tym aj rozvijat medzikultirne (globalne) aplikovatelné metodolo-
gie, metodiky, terminoldgie a interpretacné schémy.

4 TRIGGER, B. G. Understanding Early Civilizations: A Comparative Study. 15t ed. Cambridge:
Cambridge University Press, 2003, s. 3. ISBN 0-521-82245-9.
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Kniha Porozumiet’ ranym civilizdcidm je zloZena z dvadsiatich sied-
mich kapitol. Styri kapitoly zahffia Gvodnd, teoreticko-metodologické
Cast’ knihy. Za 1iou nasleduju kapitoly rozdelené do troch vacsich sekcii,
ktorymi st Socidlno-politicka organizacia, Ekondmia a Kognitivne a sym-
bolické aspekty. Posledné dve Kkapitoly tvoria zaverecnu cCast Kknihy,
v ktorej autor zhrnul azhodnotil vysledky, ku ktorym dospel svojimi
skiimaniami ranych civilizacii.

V Styroch tvodnych kapitolach knihy Trigger systematicky predstavil
jej intelektudlne a metodologické vychodiska. Kapitola 1, nazvana Racio-
nalizmus a relativizmus, pribliZzuje dva protichodné pristupy ku skiima-
niu svetovych kultir (spolo¢nosti), ¢i uz minulych alebo sticasnych, a to
racionalizmus a relativizmus. Racionalizmus pripusta existenciu mno-
hych zdsadnych podobnosti medzi kultiirami sveta, a tak aj moznost’ ich
vyskumu a porovnavania pomocou jednotného transkultirne pouZzitel-
ného vedeckého pojmoslovia. Naproti tomu relativizmus zdoraziuje jedi-
necnost kazdej kultury, bagatelizuje existenciu podobnosti medzi kultu-
rami (podobnosti vraj existuju iba v obmedzenom, t.j. nepodstatnom roz-
sahu; zistenie podobnosti méze vyplyvat z nedostato¢nej znalosti kultur,
ktoré sa len zdanlivo podobaju apod.), astavia sa tieZ zdrzanlivo ku
skiimaniu, a osobitne k porovnavaniu kultiir pomocou jednotného trans-
kultirne pouzitelného vedeckého pojmoslovia, resp. preferuje vyskum
kazdej kultary ,zvnutra“, teda z perspektivy jej prislusnikov. Trigger sa
domnieva, Ze oba pristupy, ktoré v svetovej vede koexistuji uz dlhodobo,
maju zistych hl'adisk svoje opodstatnenie, sticasne vSak Ziadny z nich
nevedie k dostatocnej celistvosti a objektivnosti poznania kultar. Trigger
preto odporuca ,... prestat’ podporovat... partizdinskym spésobom jeden
alebo druhy z tychto alternativnych pristupov a do detailov preskiimat’ po-
vahu podobnosti a rozdielov medzi kultirami a na zdklade toho skonstruo-
vat' realistickejsiu tedriu o faktoroch, ktoré riadia l'udské sprdvanie a kul-
turnu zmenu."

Autor diela, ktorym sa zaoberame v tomto texte, podporuje urcitd
konvergenciu oboch pristupov, a tak aj kombinaciu vyskumov svetovych
kultar ,zvonku“ a ,zvnutra“, pri¢om vyskumu ranych civilizacif ,zvnuitra“
venuje vo svojej knihe programovo maximalny mozny priestor (t.j. prie-
stor, aky mu umoznili dostupné zdroje informacii). Sic¢asne vsak uzitocne
upozoriuje, Ze nie vzdy je mozné efektivne zrealizovat vyskum ,zvonka“,

5 TRIGGER, B. G. Understanding Early Civilizations: A Comparative Study. 15t ed. Cambridge:
Cambridge University Press, 2003, s. 11. ISBN 0-521-82245-9.
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resp. ,zvnutra“. Napriklad, vyskum ,zvnutra“ moéze narazit na deficit
prameiiov (pripomeiime, Ze rané civilizacie a iné historické spolo¢nosti
nemodZe badatel skiimat priamo, teda kvalifikovanym pozorovanim v te-
réne, ale iba prostrednictvom pramenov, t.j. nepriamo, navyse, vypoved-
na hodnota pramenov byva z réznych dévodov limitovana). Vyskum kul-
tur ,zvonka“ moze byt zase negativne poznaceny badatel'ovymi etnocen-
tristickymi, ¢i uz vedomymi alebo podvedomymi predsudkami voci skud-
manej kultdre, ako aj pouZivanymi terminologickymi, teoretickymi a in-
terpreta¢nymi prostriedkami, ktoré nemusia mat adekvatne empirické
korelaty v skiimanej kultire (¢o sa da zistit' len pri jej, takpovediac, hib-
kovom vyskume ,zvnutra“).

V kapitole 2 (Komparativne Studie) autor nacrtol vyvoj vyuzivania
komparativnej metdédy v antropoldgii, a osobitne jej pouZitie pri skimani
ranych civilizacii/Statov, a vyslovil tieZ dévodnu kritiku na adresu re-
centného badania v tejto oblasti pre jeho zakotvenost v unilinedrnom
evolucionizme (t.j. zastarala predstava, Ze vyviny jednotlivych spolo¢nos-
ti sveta prechadzaju, aj ked v odliSnom case, v podstate rovnakymi faza-
mi a formami vyvoja) a pre jeho homogenizujici pristup (tj. nespravna
predstava, Ze vSetky rané civilizdcie mali v podstate rovnakd podobu).
Kapitola 2 d’alej obsahuje Triggerovo zdévodnenie vyberu kultir, ktoré
v knihe preskimal a porovnal. Trigger pre svoje skiimania vybral sedem
ranych civilizacii, ktoré sa rozvijali v roznych castiach sveta v réznych de-
jinnych obdobiach (ich prehl'ad uvadzame nizsie). Dovodom tohto vybe-
ru bola skuto¢nost, Ze vybrané civilizacie dobre spiiiaju tri ddlezité, Trig-
gerom premyslene stanovené kritéria. Ide o nasledujice kritéria:
1) zna¢nu kvantitu archeologického materidlu vypovedajiceho o danej
ranej civilizacii; 2) existenciu (aspoil vobmedzenom rozsahu) pisomnych
prameiiov vypovedajucich o danej ranej civilizacii - ¢i uZ pramertiov, kto-
ré vznikli vramci civilizicie, alebo mimo nej (spravy z externého pro-
stredia o civilizacii); a 3) v rozhodujlicej miere samostatny vyvoj danej
ranej civilizacie.

Trigger pre svoje skiimania a porovnania konkrétne vybral tieto rané
civilizicie:®

o

Spracované podla TRIGGER, B. G. Understanding Early Civilizations: A Comparative Study.
1sted. Cambridge: Cambridge University Press, 2003, s. 28. ISBN 0-521-82245-9. V nasle-
dujicom prehlade uvadzame Triggerovo datovanie nim vybranych ranych civilizicii/sta-
tov. V literatire sa mozno stretnit s va¢simi i men$imi odchylkami od tohto datovania.
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1. teritoridlny Stat v Egypte v obdobi Starej a Strednej riSe (2700 -
1780 pred Kr.);

2. teritorialny $tat v severnej Cine od neskorého obdobia dynastie Sang
po skoré obdobie dynastie zapadnych Cou (1200 - 950 pred Kr.);

3. teritoridlny stat Inkov v andskej oblasti? juznej Ameriky (zaciatok
16. storocia po Kr.);

4. mestské Staty vjuznej Mezopotamii od raného dynastického obdo-
bia III po starobabylonské obdobie (2500 - 1600 pred Kr.);

5. aztécke mestské Staty v Mexickom udoli (strednom Mexiku) v nesko-
rom poklasickom obdobi (na konci 15. a na zaciatku 16. storocia po
Kr.);

6. mayské mestské staty v klasickom obdobi (250 - 800 po Kr.);

7. mestské Staty zapadoafrickych Jorubov a obyvatel'ov Beninu v ne-
skorom predkolonidlnom obdobi (od polovice 18. storocia po nesko-
ré 19. storocie po Kr.).

Mozno konStatovat, Ze vyberom uvedenych civilizacii sa Trigger vy-
manil zo zvyku komparovat' iba (v globalnej perspektive) prvotné (naj-
starsie) civilizacie ¢i tzv. primarne Staty. Trigger tvrdi, Ze takyto pristup
vychadza z nespravneho predpokladu, Ze ,... vSetky rané civilizdcie prvej
generdcie sa urcitym vyraznym spdsobom odlisovali od vsetkych neskorsich
ranych civilizdcii,“® ktoré vznikli na inych tizemiach a historicky neskér
ako rané civilizacie prvej generacie. Trigger tieZ upozornuje, Ze rézni ba-
datelia ,,... sa mylili, ked’ sa usilovali vysvetlit' [vyvojové] zmeny bez toho,
aby sa najskér pokusili pochopit, ako to, ¢o sa menilo, fungovalo.” Pove-
dané inymi slovami, podl'a Triggera musime najskor celistvo preskimat,
ako rané civilizacie fungovali, a aZ potom moZeme zistovat, ako sa vyvija-
li. Tieto Triggerove tézy vlastne umoznujui synchrénne komparovat nim
vybrané rané civilizacie, ¢o je ale asi potrebné bliZSie ozrejmit.

Moznost synchréonne komparovat Triggerom vybrané rané civiliza-
cie vzbudzuje isté rozpaky, kedZe ide o civilizacie, ktoré existovali v kva-
litativne odliSnych Casovych obdobiach (z hl'adiska europocentristickej

~

Andska oblast’ zahffia Peru (okrem niZin na vychode krajiny), horskud ¢ast’ Bolivie, po-
brezné a horské oblasti Ekvadoru, Cast juznej Kolumbie, severnej Argentiny a severné
a stredné Cile. Porovnaj PUCHOVSKY, J. Prdvne dejiny rise Inkov a miestokrdlovstva Peru.
1. vyd. Bratislava: Univerzita Komenského v Bratislave, Pravnicka fakulta, 2010, s.17.
ISBN 978-80-7160-288-0.

TRIGGER, B. G. Understanding Early Civilizations: A Comparative Study. 1t ed. Cambridge:
Cambridge University Press, 2003, s. 29. ISBN 0-521-82245-9.

TRIGGER, B. G. Understanding Early Civilizations: A Comparative Study. 1st ed. Cambridge:
Cambridge University Press, 2003, s. 13. ISBN 0-521-82245-9.
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periodizacie svetovych dejin by jednotlivé civilizicie bolo moZné zaradit
bud’ do staroveku, alebo do stredoveku, alebo do novoveku), a navyse,
ide o civilizacie, ktoré sa rozvijali v odliSnych geografickych, environmen-
talnych i kultirnych prostrediach. Naozaj su tieto civilizacie ekvivalent-
nymi objektmi komparicie, resp. nie je ich porovnavanie ,porovnavanim
hrusiek sjablkami“? Trigger vo svojej knihe presvedcivo ukazal, Ze ich
mozno efektivne porovnavat, a to aj napriek tomu, Ze medzi nimi existuje
vzdialenost' v ¢ase, ako aj v priestore, ktora je v pripade viacerych z nich
vskutku obrovskd, meratel'na v tisickach rokov a kilometrov. Trigger to-
tiz vychadza z faktu, Ze socidlna evolucia réznych uzemi glébu vykazuje
strukturdlne similarity, ktoré sa na nich objavili - hoci nie v rovnakom ca-
se - samostatne, t.j. na danom uzemi nezavisle na paralelnom vyvoji iné-
ho tzemia ¢i izemi (medzi niektorymi ranymi civilizaciami pritom nee-
xistovali Ziadne vzajomné kontakty), a ktoré sa vyskytovali aj napriek
tomu, Ze rané civilizacie sa rozvijali v odliSnych geografickych, environ-
mentalnych a kultirnych prostrediach. Zohl'adnenim tohto faktu Trigger
dospel k chapaniu ranej civilizacie ako svojbytného typu (historickej)
spoloc¢nosti s ur¢itym charakteristickym usporiadanim a fungujucej urci-
tym charakteristickym sposobom, ktory sa preukazatelne samostatne
objavil a rozne dlho existoval na réznych tzemiach glébu v réznych de-
jinnych obdobiach. Ako uvidime d’alej, Trigger tento typ spolo¢nosti vel-
mi spravne nedefinoval vyCerpavajico (uzavretym vypoctom znakov),
pretoze taky pristup by mu znemoznil primerane zohl'adnit’ rozdiely exis-
tujlice medzi ranymi civilizaciami, resp. Specifika jednotlivych ranych ci-
vilizacii, ktorym sa Trigger, na rozdiel od niektorych inych badatelov,
pokusil venovat rovnaku pozornost ako podobnostiam. Zostava dodat,
Ze Triggerova kniha presvedc¢ivo dokazuje, Ze pri empirickom (t.j. z reali-
ty dejinného vyvoja vychadzajicom) vymedzeni ranej civilizacie, po-
drobnej znalosti konkrétnych ranych civilizacii (porovnavaniu civilizacii
musi podl'a Triggera predchadzat holistické poznanie kazdej z nich), ako
aj komplexne stanovenych Kkritériach komparacie (kritéria musia korelo-
vat so vSetkymi podstatnymi analogickymi elementmi komparovanych
objektov) mozZno rané civilizacie porovnavat nielen efektivne, ale aj na
urcitej vysSej urovni objektivity, presnosti a spol'ahlivosti dosiahnutych
vysledkov.

V kapitole 3 (Definovanie ranej civilizacie) Trigger ponukol sihrnnua
definiciu ranej civilizacie, ktord chape ako ,,... najranejsiu a najjednoduch-
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Siu formu triednej spolo¢nosti.“19 Tato definicia sa na prvy pohl'ad moéze
javit ako trividlna, a tak aj zdsadne nedostato¢na, ked'Ze preferuje iba je-
den znak ranych civilizacii - spolocenské triedy, na ktoré sa rozdel'ovali
ich prislusnici. V skutocCnosti je vSak tento znak v Triggerovom nazerani
na rané civilizacie pars pro toto, pretoze koresponduje s jeho vymedze-
nim ranej civilizacie ako osobitného typu spolocnosti ako celku s urcitym
charakteristickym usporiadanim a urc¢itym charakteristickym spésobom
fungovania, ktorého zadkladom boli prave (konsolidované) socialne triedy
a mnohoraké (socidlne) vztahy, existujiice medzi nimi, ako aj v ich vnutri;
Trigger tiez ranu civilizaciu chape ako svojbytné stddium socidlnej evoli-
cie, resp. evoliicie komplexnosti Struktur l'udskej spolo¢nosti, k comu sa es-
te vratime.

Podl'a Triggera nemozno ranu civilizaciu uspokojivo definovat sta-
novenim monotetického stiboru kritérii, ktoré (vetky!) by musela spiiat
kazda spolocnost, ktora by mala byt klasifikovana ako ranj civilizacia. Ak
by sa, povedzme, ako jedno z defini¢nych Kkritérii stanovila existencia
pisma, viaceré rané civilizacie by ho nemohli splnit, hoci ostatné délezité
znaky ranej civilizacie by bez problémov spliali, a tak je diskutabilné, &
im - kvoli absencii jediného kritéria (pisma) - treba upriet’ typologické
zaradenie k ranym civilizaciam, o to viac, Ze antropolédgia presvedcivo
ukazala, Ze aliterarnost (oralnost) kultiry nemusi automaticky zname-
nat’ jej ,zaostalost” (mensiu celkovi rozvinutost) v porovnani s literar-
nou kultirou.

Vzhl'adom na znac¢nd komplexnost jednotlivych ranych civilizacii
arozdiely, ktoré medzi nimi existovali, je stricto sensu nemoZné oznacit
kazdd z nich rovnakym pojmom ,rana civilizacia“, ak je tento pojem vy-
medzeny ako uzavrety vypocet jednoznacne uréenych, jednotnych krité-
rif, ktoré musi - sticasne - spliiat kazda spolo¢nost, na ktort by sa tento
pojem vztiahol. Tento, aj mimo vyskumu ranych civilizacii dobre znamy
problém s aplikaciou vedeckych deduktivnych pojmov sa v spolocen-
skych vedach niekedy riesi polytetickym klasifikovanim empirickych ob-
jektov (v naSom pripade by iSlo o vybrané civilizacie), ktoré sa zorad'uju
do klasifika¢nych (typologickych) tried (v naSom pripade by islo o triedu
Jrané civilizacie“) podl'a nasledujtcich principov:1!

10 TRIGGER, B. G. Understanding Early Civilizations: A Comparative Study. 1st ed. Cambridge:
Cambridge University Press, 2003, s. 46. ISBN 0-521-82245-9.

11 KANOVSKY, M. Kultiirna a socidlna antropoldgia: Osobnosti a tedrie. 1.vyd. Bratislava:
Chronos, 2004, s. 236. ISBN 80-89027-10-5.
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1. Kazdy prvok polytetickej triedy ma stubor vlastnosti z urc¢itého vac-
Sieho poctu daného siboru vlastnosti.

2. Kazdu jednotliva vlastnost' z tohto vacSieho stiboru ma velky pocet
tychto prvkov.

3. Nijaka jednotlivd vlastnost alebo urcity stubor vlastnosti nemaju
vSetky prvky tvoriace triedu.

Z tychto principov vyplyva, Ze vSetky prvky urcitej polytetickej triedy
(vnasom pripade vSetky civilizicie zaradené do triedy ,rana civilizacia“)
sa navzajom podobaju, nie vSak vzhladom na jedin, resp. tu istu vlast-
nost, ¢i jediny, resp. ten isty subor vlastnosti.

Trigger vo svojej knihe o polytetickom Kklasifikovani civilizacii pria-
mo nehovori; zo skutocnosti, Ze sa sustred’'uje rovnako na podobnosti,
ako aj odlisnosti ranych civilizacii vS§ak moZno usudit, Ze civilizacie, ktoré
zaradil do triedy ,rané civilizacie“, tam zaradil aj napriek tomu, Ze sa tieto
civilizacie navzajom podobali iba do urcitej miery, t.j. Trigger de facto po-
stupoval podl'a uvedenych principov polytetickej klasifikacie. S tym suvi-
si aj, takpovediac, vol'nejsi (vSeobecnejsi) charakter Triggerovho vecného
vymedzenia ranej civilizicie, ktoré si nerobi narok na uplnost, a ani na
absolutnu platnost.

Trigger, na rozdiel od inych badatel'ov, nepontkol definiciu ranej ci-
vilizacie, ktora by bola systematickou enumeraciou Specifickych parcial-
nych atributov, ktorymi by sa kazda civilizacia, povaZovana za rant civili-
zaciu, mala bezpodmienecne vyznacovat (v literatire sa k tymto atribu-
tom casto radia urbanizmus, pol'nohospodarska a remeselna vyroba, ob-
chod, vyraznej$ia profesijnd diferencidcia obyvatel'stva, prehibena so-
cidlna stratifikicia, komplexna Statna organizacia, pravny systém, kom-
plexna kozmovizia, t.j. komplexné videnie a chapanie sveta, komplexné
nabozenstvo a kult a i.). Tieto atributy podl'a Triggera nemajui pre defini-
ciu ranej civilizicie vyznam samé osebe, ale iba ako integralna sucast
Struktiry spolocnosti ranej civilizacie, resp. iba z hl'adiska socidlnych
funkcii, ktoré plnili, pricom prave spolo¢nost’ ako taka (ako celok), a tak
aj triedy ako hlavna forma jej organizacie by mali byt vychodiskom a za-
kladom definicie ranej civilizacie. Trigger tvrdi, Ze ranu civiliziciu treba
vymedzit identifikovanim takych druhov socialnych, politickych a eko-
nomickych institicii a takych druhov s nimi suvisiacich (kolektivnych)
predstav a (ndboZenskych) vier, ktoré boli nevyhnutné na to, aby spoloc¢-
nost so stupfiom komplexnosti zodpovedajicim ranej civilizacii mohla
(efektivne) fungovat. Povedané inymi slovami, existencia ranej civilizacie
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predpokladala existenciu urcitych charakteristickych, stabilnych a orga-
nizovanych (resp. nejakymi autoritami uc¢inne riadenych) druhov spra-
vania sa, ako inStitdcif, tak aj I'udi. Trigger tak na ranu civilizaciu nazera
prednostne ako na suhrn urcitych ustalenych vzorcov spravania sa urci-
tych institucii a prislusnikov ranej civilizacie, resp. ako na urcité ustalené
sposoby jej (kazdodenného) celkového fungovania.

To, Ze podoby spravania sa maju v Triggerovom chapani ranych civi-
lizacii prioritu, vSak neznamena, Ze by Trigger upieral vyznam ich inym
prvkom. Hovori, Ze napriklad materidlna kultdra, a osobitne technoldgie
mali pre kazdu rant civilizaciu urcite zasadnu dolezitost, ta sa vsak pod-
I'a neho prejavovala vzdy len vo vztahu k spoloc¢nosti, v ramci socidlnych
vztahov.

Citatel'ovi sa na tomto mieste mdze opravnene zdat, Ze Triggerovo
vymedzenie ranej civilizacie je velmi neurcité, resp. priliS vSeobecné.
V skutoc¢nosti sme vSak dosial’ celistvejSie nepriblizili Triggerovo vyme-
dzenie ranej civilizacie, ale skor len jeho urcité vychodiskd. Preto d'alej
prejdeme ku konkrétnemu obsahu tohto vymedzenia, pricom bude po-
trebné, aby sme sa zaoberali spomenutym evolucionistickym nazeranim
na ranu civilizaciu (rana civilizacia = najranejsia a najjednoduchsia tried-
na spoloc¢nost’ = Stadium socidlnej evolticie), a v stvislosti s tym sa aj pre-
sunuli z teoretickej roviny na droven realneho historického vyvoja.

Trigger uvadza, Ze rana civilizacia nie je weberovsky idealny typ, ale
evolucionisticky koncept, ktorého opodstatnenost sa odvija od evidentnej
skutocCnosti, Ze v priebehu svetovych dejin existovali spolo¢nosti, ktorych
komplexnost’ bola nizsia, alebo, naopak, vyssia ako bola komplexnost ra-
nych civilizacii (pojem ,komplexnost je, pravdaze, relativne vagny, ¢o si
uvedomuje aj Trigger). Spolo¢nosti s niZSou mierou komplexnosti ako
mali rané civilizacie Trigger oznacil ako rané Stdty (orig. early states), o
je, podl'a nasho nazoru, do istej miery zavadzajice, kedZe v mnohych
pripadoch iSlo o sice rozvinutejSie, avSak stale nestatne (resp. predstat-
ne) spoloc¢nosti. Na druhej strane, Trigger uZito¢ne upozornil na skutoc-
nost, Ze na niektorych tzemiach vznikol (urcity jednoduchsi) $tat este
predtym, ako sa tam objavila rana civilizacia (v jej triggerovskom chapa-
ni). Spoloc¢nosti s mierou komplexnosti vy$Sou ako mali rané civilizacie
Trigger oznacil ako neskorsie predindustridlne civilizdcie (orig. later pre-
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industrial civilizations). Hoci Trigger nevyuziva koncept osovej doby!?
(nem. Achsenzeit; angl. axial age) K. Jaspersa, jeho charakteristika za-
kladnych odliSnosti neskorsich predindustridlnych civilizacii od ranych
civilizacii v podstate zodpoveda =zasadnym socidlno- a kultirno-
historickym zmenam, ktoré nastali v osovej dobe, t.j. vdobe neskorsich
predindustrialnych civilizicii. Trigger dosiahnutie Stadia neskorsej pred-
industridlnej civilizicie (samostatnym vyvojom) obmedzil na priestor
Eurazie (vyvoj subsaharskej Afriky, a rovnako amerického kontinentu do
prichodu Eurépanov podla neho nepresiahol Uroven ranej civilizacie),
¢im nevdojak potvrdil skutocnost, Ze Jaspersov koncept ma platnost len
v ramci dejin Eurazie.

Trigger v kapitole 3 vymedzil podstatu ranej civilizacie zovSeobec-
nenim znakov konkrétnych ranych civilizicii, ako aj konfrontaciou ranej
civilizicie s ranym $tatom ako evolu¢nym Stadiom, ktoré jej predchadza-
lo, a s neskorSou predindustrialnou civilizaciou ako evolu¢nym stadiom,
ktoré ju vystriedalo (Trigger vSak netvrdi, Ze by tieto $tadia boli univer-
zalne, tj. Ze by nimi zakonite prechadzali vSetky spolocnosti sveta, navy-
Se vdanom poradi, a nepokusa sa tiez o ich vyCerpavajice charakteristi-
ky, ktoré, zaiste, nie st moZné). Za zmienku stoji aj to, Ze Trigger zdmerne
nestotoZnil niektoré rané civilizacie so spolo¢nostami s tzv. azijskym vy-
robnym spdsobom, kedZe marxoidny koncept azijského vyrobného spo-
sobu, zaloZeny na prekonanom poznani 19.storocia, povaZuje za ne-
udrzatel'ny.

Ranu civilizaciu mdézeme spolu s autorom knihy, ktorou sa zaobera-
me v tomto texte, zovSeobecnene charakterizovat ako najranej$iu a naj-
jednoduchSiu formu spolocnosti, v ktorej zakladnym principom ovladaji-
cim spolocenské vztahy nebolo spojenie I'udi rodovymi (resp. pribuzen-
skymi) zvazkami, ale hierarchické rozdelenie spolo¢nosti na horizontalne
vrstvy, ktoré Trigger oznacuje ako triedy (orig. classes), uvedomujuic si
pritom problematickost tohto oznacenia (pojem ,socialna trieda“ nie je
dostatocne jasny; napr. sociolégovia ho zvyc€ajne pouZzivaji iba na ozna-
Cenie vrstiev modernej spoloc¢nosti). Jednotlivé triedy ranych civilizacii
sa odliSovali rozsahom svojej politickej moci, majetku a spoloCenske;j
prestize, t.j. neboli si navzajom rovné a rovnopravne. V kazdej ranej civi-
lizacii existovala malopocetna vladnuca elita, ktora si svoje nadradené

12K pojmu ,0sova doba“ pozri napr. FIKENTSCHER, W. Law and Anthropology: Outlines, Is-
sues, and Suggestions. 1. Aufl. Miinchen: Bayerische Akademie der Wissenschaften, 2009,
s. 161 a nasl. ISBN 978-3-7696-0977-6.
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mocenské a hospodarske postavenie udrziavala (aj) pomocou donucuji-
cej sily a ktord svojou pracou, resp. jej vysledkami podporovali rol'nici,
ako aj osoby Specializované na vykon urcitych prac (uradnici, vojaci,
umelecki remeselnici, kiazi a pod.), pricom Statny aparat dozeral na to,
aby podpora elity masou radového obyvatel'stva bola kontinualna a do-
stacujuca. Clenovia vladnucej elity sa od radového obyvatel'stva odliova-
li zré6znych hl'adisk, pricom svoju poziciu na Spic¢ke socidlnej hierarchie
vizualne manifestovali svojim luxusnym spdsobom Zivota.

Skutoc¢nost, Ze v ranych civilizaciach starSie rodové zriadenie nahra-
dili spolocCenské triedy, nemozno chapat tak, Ze by v nich viac rodové/
pribuzenské vztahy nemali Ziadny politicky vyznam. Naopak, tieto vztahy
mali nezanedbatelny vplyv na mocenské pomery aj vranych civiliza-
cidch, napriklad sudrznost elit, umoziiujica efektivnejSie presadit ich
spolo¢né, z hl'adiska spoloc¢nosti ako celku vyrazne mensinové zaujmy,
vyplyvala do urcitej miery zich spribuznenosti, s ¢im suvisel aj endo-
gamny charakter elity a ostatnych socidlnych tried, resp. obmedzena
moznost vzostupnej vertikalnej socialnej mobility (t.j. radovy obyvatel
ranej civilizacie mal znacne obmedzend mozZnost preniknut medzi jej eli-
tu).

Politicka (Statna) moc sa v ranych civilizaciach zakladala predovset-
kym na kontrole pol'nohospodarskej vyroby a nakladania s nadproduk-
tom, ktory sa pri nej dosiahol, pricom nadprodukt si roznymi cestami
prisvojovala elita. Vyrobné technolégie zostavali pomerne jednoduché,
organizacia a produktivita prace vSak dosiahli pomerne vysoku droven.
Politicki moc vykonavali (na rozdiel od spolo¢nosti predchadzajtcich
ranym civilizacidm) osoby poOsobiace v inStitucionalizovanych adminis-
trativnych funkciach, ktoré spolu vytvarali urcity, zlozitejSie usporiadany
(viacdroviiovy, rozvetveny) Statny aparat, v zasade sposobily zmobilizo-
vat' vSetkych obyvatel'ov na obranu Statu alebo na vykon verejnych prac,
ako aj garantovat verejny poriadok a bezpecnost, co radovému obyvatel-
stvu umoZziiovalo nerusene pracovat a reprodukovat’ sa.

Systémy vlady uplatiiované v ranych civilizaciach sa vyznacovali po-
trebnou stabilitou po mnoho generacii. VIddna moc sa v nich, na rozdiel
od spolocnosti, ktoré im predchadzali, vykonavala na pomerne presne
ohranic¢enych tizemiach, pricom ohranicenie Statnych izemi malo prak-
tické (bezpecnostné, strategické) isymbolické (nabozZenské) dovody;
s tym suvisi aj aktivne strdzenie hranic Zivotnych priestorov ranych civi-
lizacii.
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Rané civilizacie sa vyznacovali komplexnou, centralizovanou $tatnou
organizaciou. Ustredné $tatne organy, vratane monarchickej hlavy $tatu,
ktoré mali v organizacii najvysSiu poziciu, ju U¢inne riadili, vyuzivajic
pritom moznost disponovat celou donucovacou silou statu, a rozhodova-
li skonecnou platnostou o vSetkych statnych (spravnych, hospodar-
skych, sidnych ¢i vojenskych) zalezitostiach. Vladnuca elita uplatnovala
donucovaciu moc na rézne ucely (konkrétne najmi na to, aby radové
obyvatel'stvo primala vytvarat a odovzdavat jej nadprodukt, vykonavat
rézne prace a sluZzit vo vojsku). Elita vSak donucovaciu moc spravidla ne-
uplatiiovala v nadmernom rozsahu, navyse elita radovému obyvatel'stvu
do urcitej miery kompenzovala ¢as a ndmahu, ktoré muselo venovat' pl-
neniu verejnych povinnosti, ato napriklad potravinovymi davkami ci
usporadivanim podujati, na ktorych sa radovi obyvatelia zabavili a od-
dychli si.

Vo vacsine ranych civilizacii existovalo otroctvo, ktoré vsak, na roz-
diel od neskorsich predindustrialnych civilizicii, bolo menej prisne, a ne-
bolo tiez zakladom vyroby, s ¢cim stvisel aj nizky pocet otrokov. Na dru-
hej strane, hospodarstvo ranych civilizacii prosperovalo aj bez otrockej
prace. Bolo schopné zabezpedit elitdim ranych civilizacii spdsob Zivota,
ktory svojou ndkladnostou a prepychovostou napadne kontrastoval
s prostym Zivotom, ktory viedlo ich radové obyvatel'stvo, ale aj s jedno-
duchsim zivotom elit spoloc¢nosti, ktoré predchadzali ranym civilizaciam.
0 efektivnosti ekonomik ranych civilizacii svedcia aj ich monumentalna
architektira a umenie, ktorych vytvorenie si vyziadalo zhromazdit vel'ké
mnozstvo surovin, kvalifikovanych remeselnikov a profesionalnych pla-
novacov a os6b riadiacich prace. Tato architektira a umenie boli vyhra-
dené elitdm a stali sa fyzickymi symbolmi ich vynimoc¢nosti, prestiZe, mo-
ci a majetnosti, ako aj dokazom ich vodcovskych a organiza¢nych schop-
nosti.

Moc elit ranych civilizacii spocivala aj na predstave, ze ich vztah

v v s

k nadprirodzenému svetu (bohom) je privilegovany, resp. akosi ,blizsi“ ¢i
Jintenzivnejsi“ ako vztah radového obyvatel'stva. Napriklad, vladcovia
tychto civilizacii boli frekventovane chapani ako osoby, ktoré nie su
»0byCajnymi smrtel'nikmi“, ale maju bozZsky ¢i polobozsky status. Nabo-
Zenstva ranych civilizacii boli, nepochybne, ich velmi vyznamnou sucas-
tou, ked'ze spolocenskym poriadkom tychto civilizacii (Cize aj socidlnej
hierarchii a nerovnopravnosti) prepoziciavali prestiznu sakralnu legiti-
mitu, a sticasne ich pomahali stabilizovat’ - hrozbou nadprirodzeného po-

trestania ich narusitel'ov, d'alej komplexne ,vysvetlovali svet”, ddvali na-
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vod, ako dobre a spravne zit, a podobne. Trigger vSak na viacerych mies-
tach svojej knihy uZito¢ne zdoraznil, Ze vplyv naboZenskych koncepcii
anoriem na myslenie a spravanie sa prislu$nikov ranych civilizacii ne-
mozno absolutizovat, ked'Ze ich spravanie sa malo preukazatelne aj for-
my, ktoré nemali ni¢ spolo¢né s nabozZenstvom a suviseli so schopnostou
racionalne (nendbozZensky) porozumiet niektorym javom v prirode ci
spolocnosti, s uspokojovanim potrieb praktického Zivota, s presadzova-
nim pragmatickych osobnych ¢i skupinovych zaujmov a podobne. Na
druhej strane, rané civilizacie, na rozdiel od neskorsich predindustrial-
nych civilizacii, nedospeli este kddéslednému oddeleniu profanneho
a sakralneho, k desakralizacii pozemského sveta (I'udskej spolocnosti)
aprirody aich odliSeniu navzajom iod nadpozemského (tj. nadpriro-
dzeného) sveta bohov, preto prislusnici ranych civilizacii chapali svoje
Zivotné priestory ako sakralne krajiny, v ktorych normélne pdsobia nad-
prirodzené ¢i boZské sily, iradom svojich vladcov pripisovali sakralny
charakter a im samym nadprirodzené schopnosti, atd’, z ¢oho vyplyva, Ze
pri vyskume ranych civilizacii treba ich religidm venovat znacnu pozor-
nost.

Triggerovo vSeobecné vymedzenie ranej civilizacie, ktoré sme prave
pribliZili, je pomerne struc¢né, navyse citatel'ovi znalému problematiky by
sa mohlo zdat, Ze Trigger okrem kvazidefinitivneho ustalenia pojmu ra-
nej civilizacie vlastne nepriniesol ni¢ nové, kedze obsah, ktorym tento
pojem naplnil, nie je zdsadne novym (objavnym) pohl'adom na archaické
spolo¢nosti. Podl'a ndsho nazoru by vsak takéto hodnotenie Triggerovho
prinosu bolo vel'mi povrchné. Trigger po poctivom a nezaujatom zohl'ad-
neni nazorov mnohych inych odbornikov pontikol podnetnii tvahu
o tom, ako vymedzit ranu civiliziciu vedecky a sdcasne bez nasilného
»prisposobovania“ empirickej historickej reality ex ante stanovenym, ri-
gidnym teoretickym konceptom, ¢o ani v suicasnosti nie je v spolocen-
skych vedach bezny postup. Triggerovo vymedzenie tejto civilizicie, na-
teraz strucné, sa v d'alSom texte, v ktorom pribliZime jeho zistenia o kon-
krétnych stcastiach ranych civilizacii, rozsiri, a ziska tak istu celistvost.

Prinos Triggerovho vymedzenia ranej civilizicie moZno vidiet aj
v tom, Ze ju ako evoluc¢né stadium identifikoval preskimanim reality de-
jinného vyvoja, anie problematickym sposobom, sktorym sa niekedy
mozno stretnit, vychadzajicim z neverifikovanych (resp. intuitivnych)
apriornych predpokladov ¢i skor Spekulacii, z mechanického vztiahnutia
poznatkov existujdcich o urditej civilizacii na inu civilizaciu, z idajne uni-
verzalnych zakonitosti vyvoja a podobne. Trigger tieZ, na rozdiel od nie-
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ktorych inych badatel'ov (zvacsa antropolégov, ku ktorym sa mimo Euré-
py spravidla hlasia aj archeol6govia), neodmieta socidlnu evoluciu, resp.
moznost rozpoznat naslednost urcitych, pomerne jasne charakterizova-
tel'nych s$tadii vyvoja na tom-ktorom Uzemi sveta, sicasne vSak zdoraz-
nuje multilinearitu socialnej evoltcie (jej r6znorodost v priestore a ne-
rovnomernost v ¢ase). Okrem toho si nemysli, Ze vSetky spolo¢nosti na
rovnakom stupni vyvoja, teda aj rané civilizicie, sa na seba musia po
vSetkych podstatnych strankach zasadne podobat. Za zmienku stoji aj to,
Ze nepripisuje evoluénym Stadiam eticki hodnotu, tj. netvrdi, Ze, po-
vedzme, Zivot ¢loveka v neskorsej predindustrialnej civilizacii musel byt
Jlepsi“ ako jeho Zivot v ranej civilizacii len preto, Ze rané civilizacie histo-
ricky predchadzali neskorsim predindustridlnym. Povedané inak, Trigger
neodmieta socialnu evoliciu ako vedecky (hoci v socialnych vedach nie
vSeobecne akceptovany) koncept, odmieta vSak jej stotoZnenie s pokro-
kom ako (nielen podl'a neho) tplne nevedeckym konceptom.

Kapitola 4 (Pramene aich interpretacia) prinasa fundovanud charak-
teristiku pramenov informujicich oranych civilizacidich skdamanych
v knihe, ako aj podnetnu kritiku vybranych badatel'skych pristupov k ich
interpretacii. Trigger priznava, Ze zavery jeho komparativnych analyz ra-
nych civilizacii mohli do istej miery skreslit ako variujica kvantita a kva-
lita (tj. vypovednd hodnota) nim vyuzitych prametiov kjednotlivym
skimanym ranym civilizaciam, tak aj skuto¢nost, Ze nie je expertom na
Ziadnu zo skiimanych ranych civilizacii. Hoci sa autor tohto textu nemoze
povaZovat za odbornika na rané civilizacie, na zaklade systematickosti
a doslednosti, s ktorou Trigger vo svojej knihe zhromazdil udaje o sku-
manych ranych civilizaciach, a jeho evidentnej snahy o ich do hibky idu-
ce, ucelené a ideologicky neutralne vedecké zhodnotenie, dovol'uje si vy-
slovit' tvrdenie, Ze poznatky, ku ktorym Trigger dospel, maju v rozhodu-
jucej miere platnost.

Prvé Styri kapitoly knihy Porozumiet’ ranym civilizacidm by, podla
nasho nazoru, mali byt ,povinnym ¢itanim“ pre pravnych historikov
a inych badatel'ov, majtcich zaujem vyuZit pri svojich vyskumoch (nielen
ranych civilizacif) komparativnu metédu.

Jadro knihy, ktorou sa zaoberame vtomto texte, tvori 23 kapitol.
Vacsina z nich je zamerana na urcity parcialny aspekt ranych civilizacii
(napriklad kapitola 5 na trad krala v ranych civilizaciach), pricom autor
opisuje a porovnava jeho podobu v jednotlivych skiimanych ranych civi-
lizaciach a v§ima si prislusné podobnosti a odlisnosti, ktoré aj sumarizuje
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na konci niektorych kapitol. Ako sa uz spomenulo, kapitoly jadra knihy st
rozdelené do troch sekcii. Na konci kaZzdej sekcie je zavere¢na kapitola,
v ktorej Trigger zhrnul, zhodnotil a pokusil sa vysvetlit (odévodnit) kon-
Stanty (zakonitosti) a premenné, ktoré vykazovali rané civilizacie, t.j. ich
podobnosti a odliSnosti v oblasti, ktorej bola venovana sekcia (prva sek-
cia je venovana socialno-politickej organizacii, druha ekonomike a tretia
kultdre a naboZenstvam ranych civilizacii).

Prakticky kazda z kapitol jadra Triggerovej knihy obsahuje udaje,
poznatKky ¢i zavery, ktoré moze pravny historik vo vi¢som ¢i mensSom
rozsahu zuZitkovat. Bolo by prili§ zdihavé systematicky tu reprodukovat
obsah tychto kapitol. Preto sa v dalSom texte obmedzime len na ich pre-
hl'ad, z ktorého bude mozné vidiet, Ze Trigger svoj porovnavaci vyklad
o ranych civiliziciach usporiadal velmi komplexne. Popritom ramcovo
pribliZime obsah zavere¢nych syntetickych kapitol vSetkych troch sekcii,
na ktoré sa rozdel'uje jadro knihy, pricom sa stustredime na z hl'adiska de-
jin Statu a prava dolezitejSie okruhy problémov, resp. na vybrané kon-
Stanty a premenné ranych civilizacii.

Sekcia Sociopolitickd organizdcia je zlozena z 6smich analytickych
kapitol (kapitola 5 - Kral'ovsky tirad; kapitola 6 — Staty, mestské a terito-
ridlne; kapitola 7 - Urbanizmus; kapitola 8 - Systém tried a socidlna mo-
bilita; kapitola 9 - Organizacia rodiny a role muza a Zeny; kapitola 10 -
Sprava; kapitola 11 - Pravo; kapitola 12 - Organizacia vojenstva) a zave-
recnej syntetickej kapitoly (kapitola 13 - Sociopolitické konsStanty a pre-
menné).

Zasadnym zistenim tejto sekcie je téza, Ze ,existovala znacnd medzi-
kultiirna uniformita socidlno-politickych institicii ranych civilizdcif,"3 pri-
¢om ,mnohé podobnosti [tychto institacii] zrejme vyplyvali z [obdobnych]
poZiadaviek na fungovanie [jednotlivych ranych civilizacii],“!* t.j. skima-
né rané civilizacie ako spoloc¢nosti s podobnym stupiiom komplexnosti
mali podobné zakladné potreby a problémy, ktoré v kazdodennom Zivote
vo vacsSej ¢i mensSej miere uspokojovali a riesili prijimanim a realizaciou
podobnych rozhodnuti. Celkovy vyznam prave uvedeného zistenia Trig-
ger vystizne zhrnul takto: ,Upriamenim pozornosti na medzikultiirne po-
dobnosti mnohych podstatnych prvkov socio-kultiirnej organizdcie ranych

13 TRIGGER, B. G. Understanding Early Civilizations: A Comparative Study. 1st ed. Cambridge:
Cambridge University Press, 2003, s. 272. ISBN 0-521-82245-9.

14 TRIGGER, B. G. Understanding Early Civilizations: A Comparative Study. 1st ed. Cambridge:
Cambridge University Press, 2003, s. 273. ISBN 0-521-82245-9.
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civilizdcii a na obmedzeny rozsah odlisnosti inych prvkov sa nepokiisam
dat’ idajom prehnanu uniformitu. Krdl'ovsky urad bol v kaZdej ranej civili-
zdcii chdpany specificky [t.j. odliSne], podobne, ako otroctvo ¢i hornd [spo-
loc¢enska] trieda. Tieto [a iné] rozdiely vsak nedovoluju zakryt vyrazné po-
dobnosti v socidlno-politickej organizdcii, ktoré rané civilizdcie zdiel'ali ako
dédsledok svojho konvergentného [roz. Strukturdlne podobného, ale samo-
statného] vyvoja. Zachovdvat vernost’ Sedivym dogmdm kultirneho relati-
vizmu alebo historického partikularizmu a ignorovat’ tieto podobnosti by
bolo rovnako nesprdvne ako ignorovat’ kultiirne rozdiely v mene unilinedr-
neho evolucionizmu. 15

Z d’alsich dolezitych vysledkov, ku ktorym Trigger dospel v sekcii So-
cio-politickd organizdcia, uvedieme nasledujice:

#+ rozliSenie a désledné vymedzenie dvoch alternativnych foriem $tat-
nej organizacie ranych civilizacii, a to mestského a teritoridlneho $td-
tu, ako aj dvoch foriem Statnej administrativy, ktoré sa v nich alter-
nativne uplatnovali, ato delegovanej a byrokratickej administrativy.
Trigger, napriek vo vede pretrvavajucim nejasnostiam a neukonce-
nym diskusidm ohl'adne podstaty mestskych a teritoridlnych Statov,
vymedzil obe formy $tatu pomerne jednoznacne. Okrem toho identi-
fikoval mnohé rozdiely medzi ranymi civilizaciami, ktoré boli mest-
skymi Statmi, a tymi, ktoré boli teritorialnymi $tatmi, a tieZ presved-
¢ivo spochybnil predstavu o moznosti vzniku teritoridlneho s$tatu
z mestského Statu, resp. Statov;

* zistenie, Ze organizicia rodin existujucich v skimanych ranych civili-
zaciach znacne variovala, pricom vsak vo vSetkych civilizaciach v ro-
dindch dominovali muZi (manZelia, otcovia) a postavenie Zien vo
vztahu k nim (ako aj celkovo v spolo¢nosti) bolo (s vynimkou egypt-
skych a jorubskych Zien, ako aj Zien patriacich k elite teritorialnych
Statov) signifikantne podriadené. Patriarchalny charakter rodin bol
podla Triggera vysledkom vyraznej tendencie usporiadat rodinné
vztahy podl'a vzoru usporiadania Statu, ktorého hlavou boli prevazne
muzi a ktorého mocenské Struktury taktiez ovladali muzi;

+ zistenie, Ze pravo ranych civilizicii, vzhladom na jeho intenciondlnu
tvorbu Statom (do urcitej miery), na zna¢nt komplexnost jeho obsa-
hu, ako aj na efektivnost jeho aplikacie staitnou mocou (existencia
statnych judicialnych institdcii), bolo vyznamnym a G¢innym nastro-

15 TRIGGER, B. G. Understanding Early Civilizations: A Comparative Study. 1st ed. Cambridge:
Cambridge University Press, 2003, s. 274-275. ISBN 0-521-82245-9.

196 ESEJE



SOCIETAS ET IURISPRUDENTIA o I
2014, Volume IL, Issue 2, Pages 179-206 > |
http://sei.iuridica.truni.sk SOCIETAS
ISSN 1339-5467 IVRISPRVDENTIA

jom udrziavania existujiceho spolocenského poriadku, a osobitne
privilegovaného postavenia hlav Statu a elit ranych civilizacii. Trigger
ukazal, Ze pravo prednostne sliZilo zdujmom panovnikov (resp. Sta-
tov) a hornych spoloc¢enskych tried ranych civilizacii, a malo tiez dis-
ciplinovat radovych obyvatel'ov a neutralizovat ich vzajomné kon-
flikty.

Dal$ou sekciou jadra Triggerovej knihy je Ekonomika. Sekcia je roz-
delena na Styri analytické kapitoly (kapitola 14 - Produkcia potravin; ka-
pitola 15 - Vlastnictvo pody; kapitola 16 - Obchod a Specializované re-
mesla; kapitola 17 - Prisvojovanie si bohatstva (t.j. ekonomickych zdro-
jov, vysledkov vyroby, tovarov)) a zaverec¢nu synteticku kapitolu (kapito-
la 18 - Ekonomické konStanty a premenné).

Environmentalne prostredie, hustota populacie, intenzita pol'nohos-
podarskej vyroby, ako aj geografickd mobilita obyvatel'ov boli ekonomic-
kymi faktormi, vzhl'adom na ktoré sa skimané rané civilizacie navzajom
vyrazne odliSovali. Ich ekonomické institlcie sa taktiez vyrazne odliSova-
li, pricom vyrazné odliSnosti existovali aj medzi ekonomikami mestskych
a teritoriadlnych Statov. Pre sformovanie sa ranej civilizacie (resp. Statu)
tak podla Triggera mali ovela vacsi vyznam socidlno-politické faktory
(ktoré vykazovali zna¢nii medzikultirnu podobnost) ako ekonomické
faktory. Trigger v tejto suvislosti predpokladd, Ze ekonomické Struktiry
ranych civilizacii boli, na rozdiel od ich politickych sStruktir, vo velkej
miere dedi¢stvom po spolocnostiach predchadzajicich ranym civiliza-
ciam.

Trigger svojimi zisteniami podporil tézu, Ze narast populacie vedie
k zintenzivneniu pol'nohospodarskej vyroby, nie vSak aj tézu, Ze tento na-
rast (resp. zintenzivnenie) vedie k urbanizacii a politickej centralizacii
(na urcitom Uzemi). Trigger tiez spochybnil rozsirent predstavu vycha-
dzajucu z diela K. Polanyiho, Ze v ranych civilizaciach boli obchod i vyro-
ba integralnou sucastou politickej organizacie, resp. Ze boli v rozhoduji-
cej miere riadené a kontrolované Statnou mocou.

Z hl'adiska dejin $tatu a prava moZno ako délezitejSie vybrat nasle-
dujuce Triggerove zavery o ekonomike skimanych ranych civilizacii:

4 vranych civilizacidch koexistovali tri zakladné formy vlastnictva po-
I'nohospodarskej pddy, a to 1) kolektivne vlastnictvo pody (jeho sub-
jektom boli r6zne miestne pribuzenské ¢i susedské komunity, ktoré
sa vslovenskej historiografii zvykni oznacovat ako obciny),
2) vlastnictvo p6dy panovnikom a réznymi Statnymi a kultovymi in-
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Stitliciami, a 3) sukromné vlastnictvo poédy. Podl'a Triggerovych zis-
teni, v jednotlivych ranych civilizacidch boli uvedené formy rozsirené
v odliSnom rozsahu. Napriklad v Mezopotdmii, Egypte, Mexickom
udoli, ako aj u Inkov bolo znacne rozsirené (resp. postupne sa rozsi-
rovalo) vlastnictvo pody Statom, resp. jeho hlavou a institiciami.
Sikromné vlastnictvo pody sa v najvacsej miere spomedzi skima-
nych ranych civilizacif rozvinulo v Mezopotamii, hoci tamojSou hlav-
nou formou bolo vlastnictvo pédy panovnickymi paldcmi a chrama-
mi, ¢o reflektovalo heterarchicky charakter mezopotamskeho poli-
tického systému (t.j. urcitd horizontalnu del'bu moci). Za zmienku
stoja aj d’alSie Triggerove zistenia o vlastnictve pody v ranych civili-
zaciach: kolektivne vlastnictvo pédy nemozno univerzalne povazo-
vat za historicky najstarsiu formu tohto vlastnictva; to, Ze vlastnictvo
pody sa vyvijalo unilinedrne od kolektivneho cez institucionalne
k stkromnému, nie je mozné dokazat; nemozno univerzalne tvrdit,
Ze sukromné vlastnictvo uspokojovalo materidlne zaujmy elit efek-
tivnejSie ako inStitucionalne vlastnictvo alebo odCerpavanie Casti vy-
nosov z kolektivne vlastnenej pddy, resp. sa zda, Ze tieto zaujmy
v dostacujicom rozsahu uspokojovali vynosy zinStitucionalne
a (v mensej miere aj) kolektivne vlastnenej pody, s ¢im mdze stuvisiet
slabsi rozvoj stikromného vlastnictva pdédy v ranych civilizaciach;
neexistuje explicitnd koreldcia medzi formami pédneho vlastnictva
a teritoridlnou formou s$tatu, ani hustotou jeho populacie; pretrvava-
nie, pripadne len postupné zatlacanie do tizadia kolektivneho vlast-
nictva pdédy suviselo srelativnou ekonomickou efektivitou tohto
vlastnictva a so socialnou organizaciou ranych civilizacii, ktorej su-
Castou zostali aj po vzniku tried/$tatu genokratické Struktiry [t.j. ur-
¢ité komunity, ktorych ¢lenov spdjali vazby osobnej i susedskej (spo-
lo¢né bydlisko) povahy];

dane platené v naturaliach ¢i nemonetarnych vymennych ekvivalen-
toch a vyberané prostrednictvom prepracovanych administrativnych
mechanizmov boli v ranych civilizaciach v zdsade najvyznamnejSim
zdrojom prijmov $tatuy, resp. jeho elity;

vranych civilizacidch sa privilegovanost elit v politickom a ekono-
mickom zmysle a ich celkova nadradenost nad obyc¢ajnym obyvatel-
stvom Specificky manifestovala, ako aj upeviiovala na zaklade tzv.
okdzalej spotreby (orig. conspicuous consumption). Hoci na prvy po-
hl'ad islo o inStiticiu ekonomického charakteru - o spotrebu hmot-
nych statkov, jej vyznam bol metaekonomicky: tzv. okazali spotrebi-
telia, ktorymi boli prevaZne elity, z asu na €as (napr. pri naboZen-
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skych slavnostiach) verejne, t.j. pred zrakom radového obyvatelstva,
vynakladali v jeho prospech vlastné ekonomické prostriedky, napri-
klad ho obdaruvali potravinami ¢i inymi hodnotnymi vecami, a pri-
padne aj vzacnymi vecami, ktoré mu bezZne neboli dostupné, pricom
sa ho usilovali nielen ,,0ohromit“ svojou Stedrostou, t.j. svojim majet-
kom, ale si aj ziskat' jeho obdiv a vd'acnost, a tak aj jeho poslusnost.
ZamoZnost elit, ktora im - na rozdiel od obyc¢ajnych l'udi - umoZio-
vala podelit sa so svojim bohatstvom so SirSou verejnostou, elity zre-
tel'ne akvalitativne odliSovala od radového obyvatel'stva, resp. im
v jeho ociach prepoziciavala istd vynimocnost, ktora mohla prispiet
k pomernej ochote masy radového obyvatel'stva znasat nadvladu
malopocetne;j elity.

Posledna - tretia sekcia jadra Triggerovej knihy, nazvana Kognitivne
a symbolické aspekty, je zloZena z 6smich analytickych kapitol (kapito-
la 19 - Koncepcie nadprirodzena; kapitola 20 - Kozmolégia a kozmogé-
nia; kapitola 21 - Kult; kapitola 22 - Knazi, slavnosti a politika nadpriro-
dzeného; kapitola 23 - Jednotlivec v ramci vesmiru; kapitola 24 - Elitné
umenie a architektira; kapitola 25 - Pisomnictvo a Specializované po-
znanie; kapitola 26 - Hodnoty a osobné aspiracie) a zaverecnej syntetic-
kej kapitoly (kapitola 27 - Kultiirne konStanty a premenné).

Tematika tejto sekcie suvisi s mentalitami, religiami a kultirou (naj-
ma imateridlnou) ranych civilizacii, ktorych vyskum je naroc¢nejsi ako vy-
skum ich socidlnej, ekonomickej, politickej ¢i vojenskej organizacie a po-
dobne. Predpoklada totiz pokusit sa pochopit myslienkovy svet prislus-
nikov ranych civilizacii, ich celkové ,videnia sveta“, predstavy o podstate
a fungovani vesmiru, pozemského sveta, prirody, I'udskej spolo¢nosti ¢i
rodiny, ich nazeranie na ulohu ¢loveka ,vo vztahu k bohom" a podobne,
o je vzhI'adom na nepriamy charakter pramenov a ich netiplnost, ako aj
na moznost ich variantnych, no pritom potencidlne rovnako spravnych
interpretacii velmi obtiazne. Preto treba ocenit, Ze Trigger pristipil
k dlohe preskimat kognitivne a symbolické aspekty ranych civilizacif
vel'mi ddsledne, komplexne aso snahou o vlastny pohlad, v stuvislosti
s ¢im podrobil presvedcivej kritike ndzory roznych badatel'ov, a to napri-
klad aj M. Eliadeho, medzinarodne uznavanej autority v odbore religio-
nistiky. Pre nasSe potreby je zaujimavé napriklad Triggerovo odmietnutie
tézy, ze v ranych civilizaciach existovali otvorené boje o moc medzi knaz-
stvom a sekularnymi autoritami statu.
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V oblasti ndboZenstva a symbolizmu sa podl'a Triggerovych zisteni
skimané rané civilizacie sice v detailoch znacne liSili, no v podstatnych
ohl'adoch vyrazne podobali: ,Zdd sa, Ze [v ranych civilizaciach] existovala
iba jedna hlavnd predstava ako zaobchddzat' s nadprirodzenom. Mala d'a-
leko k tomu byt epifenomendlnou reflexiou kultiiry vo vyzname adaptacné-
ho systému; skor sa zdd, Ze islo o konvergentny vysledok reflexie toho, ako
triedne spoloc¢nosti sluZili praktickym potrebdm svojich prislusnikov. V ra-
nych civilizdcidch ndboZenstvo nebolo len miestom produkcie symbolizmu,
ale aj hlavnym sprostredkovatelom Zivych diskusii a debdt o politickych
zdleZitostiach. “1¢

Pozoruhodnou spolo¢nou ¢rtou nabozenského svetonazoru ranych
civilizicii bola predstava, Ze bohovia potrebuji urcitd pomoc l'udi, ktord
im tf maji poskytovat prindSanim obeti, priCom pravidelné prinasanie
obeti bohom, v niektorych pripadoch (napr. u Aztékov a Mayov) aj l'ud-
skych, sa stalo vyznamnou funkciou, ba pripadne az akymsi ,posvatnym
poslanim“ §tatu v ranych civilizaciach. Trigger k tomu zaujimavo doplia,
Ze vSetky rané civilizacie nazerali na (povinné) prinasanie obeti, resp.
»~pomahanie“ bohom I'udmi ako na obdobu nevyhnutnej povinnosti oby-
vatel'ov platit dane S$tatu; vich chipani obyvatelia museli platit Statu
(resp. panovnikovi) dane, aby tak kompenzovali sluzby, ktoré im preuka-
zoval, a rovnako tak museli platit' aj bohom za ich sluzby, ktoré by im
inak bohovia prestali poskytovat. NajdolezitejSou sluzbou, ktord bohovia
mali poskytovat I'ud'om, bolo udrziavanie existencie azabezpecovanie
normalneho ,chodu” pozemského sveta l'udi, ako aj celého vesmiru, rea-
lizaciou nadprirodzenych aktivit. Pritom je pozoruhodné, Ze nielen lI'udia
boli odkazani na pomoc (sluzby) bohov, ale aj samotni bohovia potrebo-
vali podporu l'udi, resp. potrebovali pre seba obete prindsané l'ud'mi ako
akusi nadprirodzend ,vyzivu“. MozZno tak povedat, Ze v predstavach pri-
slusnikov ranych civilizacii svet bohov existencne zavisel od sveta l'udi et
vice versa.

,Pomahanie bohom"“ organizovali nabozensky vzdelané elity ranych
civilizacii, ¢o v oc¢iach radového obyvatel'stva nielen zvySovalo ich prestiz,
ale aj podporovalo ich fakticki moc nad nim - ,,pomahanie bohom* sa da-
lo prezentovat ako ¢innost vykonavana elitou - ako jedinou na to sposo-
bilou zlozkou spoloc¢nosti - v prospech spoloc¢nosti ako celku, od ¢oho sa

16 TRIGGER, B. G. Understanding Early Civilizations: A Comparative Study. 15t ed. Cambridge:
Cambridge University Press, 2003, s. 650. ISBN 0-521-82245-9.

200 ESEJE



SOCIETAS ET IURISPRUDENTIA o I
2014, Volume IL, Issue 2, Pages 179-206 > |
http://sei.iuridica.truni.sk SOCIETAS
ISSN 1339-5467 IVRISPRVDENTIA

odvijalo pravo elity pozadovat od masy radového obyvatel'stva ,spolu-
pracu’, tj. posluSnost.

K prave uvedenému moZzno doplnit, Ze Triggerove zistenia o celko-
vom vztahu elit a radového obyvatel'stva ranych civilizacii, ku ktorym
dospel v priebehu svojej knihy, grosso modo zodpovedaju prislusnym za-
verom marxistickej historiografie; Trigger vSak tento vztah nezjednodu-
Suje na uroven trividlnej, ideologicky podfarbenej tézy o vykoristovani
radového obyvatel'stva elitou (hoci, na druhej strane, nespochybiiuje, Ze
vykoristovanie bolo v urcitych podobach v ranych civilizaciach pritom-
né) ainterpretuje ho skor ako istd formu kooperdcie elity aradového
obyvatel'stva, ktora prinasala vyhody pre obe strany. Elita, aj vzhl'adom
na svoju malopocetnost, nemohla, ak si chcela udrzat svoju redlnu moc,
radové obyvatel'stvo iba ,bezbreho vykoristovat®, ale mu aj musela kom-
penzovat to, ¢o od neho dostavala (vysledky prace, dane, zicastiiovanie
sa vojen a pod.), pricom tato kompenzacia mala dve formy - realnu (napr.
potravinové davky) a symbolicku (zabezpecovanie priazne a pomoci bo-
hov, teda urcitého nadprirodzeného prospechu pre cely stat). To elity ra-
nych civilizacii, a osobitne ich panovnikov stavalo viac do pozicie akychsi
spravcov, manazérov ¢i hospodarov spolo¢nosti nez despotov vykonava-
jucich moc svojvol'ne, neobmedzene a len vo svoj prospech.l”

Zaverecna Cast knihy Porozumiet’ ranym civilizdcidm je nazvana Dis-
kusia aje zlozena z dvoch syntetickych kapitol - Kultira a zmysel (kapi-
tola 28) a Zaver (kapitola 29). Trigger v tychto kapitolach nielen zhrnul
poznatky, ku ktorym dospel v jadre svojej knihy, ale ich aj d’alej rozvinul,
a to aj v urcitych teoretickych a filozofickych kontextoch. Z hl'adiska dejin
Statu a prava je povSimnutiahodnym Triggerovo zistenie, Ze vSetky sku-
mané, podstatné prvky ranych civilizacii, teda aj ich Statne organizacie
a prava, sa sucasne vyznacovali jedineCnymi aj podobnymi konkrétnymi
znakmi. Uspokojivo vysvetlit tieto diferencie a similarity nie je, pochopi-
tel'ne, jednoduché. Pontka sa, pravdaze, vSeobecné vysvetlenie, Ze dife-
rencie su vysledkom jedine¢nych kultdrnych konfiguracii jednotlivych
ranych civilizacii a similarity zase vysledkom obdobného rieSenia ob-
dobnych praktickych problémov ich prislusnikmi; toto vysvetlenie vSak
urcite nestaci, resp. je potrebné ho ,rozmenit na drobné“, t.j. preskimat
povod a pri¢iny konkrétnych podobnosti a odlisnosti ranych civilizacii,

17 K tomu pozri vynikajici vyklad o vzniku $tatu v Starom svete v diele CHARVAT, P. Zrozeni
stdtu: Prvotni civilizace Starého svéta. 1.vyd. Praha: Univerzita Karlova v Praze; Karoli-
num, 2011. 333 s. ISBN 978-80-246-1682-7.
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ako sa oto pokusil aj Trigger (kapitola 28). Jeho systematické uvahy
v tomto smere s spojené s testovanim urcitych teérii o 'udskom mysle-
ni, rozhodovani sa a spravani, o dlohe kultdry pri adaptacii I'udskych spo-
locenstiev na prirodné prostredia, organizacii a fungovani I'udskej spo-
lo¢nosti a podobne na empirickom materiali, ktory zhromazdil pri svo-
jom vyskume ranych civilizicii. Tieto tivahy st zaujimavé a podnetné, no
pre ich rozsiahlost, ako aj preto, Ze vyrazne presahuji okruh tém, na kto-
ré sa zvycajne sustred’'uju historici $tatu a prava, ich tu nebudeme repro-
dukovat.

Zaver

Na mnohych miestach predchadzajtiiceho textu mohol Citatel’ najst rozne
Ciastkové, i uz teoreticko-metodologické alebo faktografické poznatky,
uZito¢né a podnetné pre vyskum v ramci vedy dejin Statu a prava. V tejto
zaverecnej Casti textu suhrnne uvedieme, v com najma vidime prinos
Triggerovej knihy pre vedu dejin $tatu a prava.

Slovenski (a podobne napriklad ceski) badatelia posobiaci v odbore
dejin Statu a prava do roku 1989 nachadzali, alebo, lepSie povedané, mu-
seli nachadzat' teoretické vychodiska pre svoje vyskumy a interpretacie
v marxizme, hoci jeho tézy sa, ako je zname, v spoloCensko-vednej vy-
skumnej praxi neuplatiovali vZdy konzekventne. S opustenim marxizmu
po roku 1989 vsak neprislo k jeho nahradeniu nejakou novou koherent-
nou tedriou dejin Statu a prava (taka vSak neexistuje ani v krajinach, kto-
ré nepatrili k socialistickému bloku), a ned4 sa tiez hovorit' o tom, Ze by
slovenska pravnohistorickd veda intenzivnejSie zohl'adiiovala recentne
znacny teoreticko-metodologicky rozvoj svojej ,sesterskej“ discipliny -
historickej vedy, nehovoriac uz o prebrati nanajvys uzito¢nych, rigoréz-
nych poznatkov modernej archeolégie, etnolégie ¢i kulturnej a socialnej
antropolodgie, ktoré su slovenskym historikom Statu a prava prakticky
uplne nezname. Vzhl'adom na prave uvedenu skuto¢nost mozno za prvy,
zasadne délezity prinos knihy Porozumiet ranym civilizdcidm pre histori-
ka Statu a prava povazovat v nej obsiahnuty solidny a kriticky prehl'ad
unas prevazne neznamych, interdisciplinarnych vedeckych diel a nazo-
rov, teoretickych problémov aich rieSeni, ako aj starSich a novsich me-
dzinarodnych spolocenskovednych diskusii o réznych, pre odbor dejin
Statu a prava relevantnych otazkach.

Tieto otazky svojim vyznamom presahujd horizont ranych civilizacif.
Vynaraju sa v suvislosti s r6znymi doéleZitymi socidlno-historickymi jav-
mi, akymi st napriklad socialna stratifikacia, nerovnopravnost I'udi (oso-
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bitne muZa a Zeny), ako aj celych socidlnych vrstiev ¢i skupin, relativne
stabilnd koexistencia (zjednoduSene povedané) uzkej skupiny vladnucich
elit a masy ovladanych, Statotvorny proces, réznorodost formy Statu,
prepracovanost (t.j. nie ,zivelnost*) mechanizmov vykonu moci, ktora
vSak nemusi byt synonymom ich efektivnosti, legitimita vyjadrena urci-
tou ucelenou ideovou koncepciou ako nevyhnutny predpoklad existencie
akéhokol'vek spoloc¢enského poriadku, monopolizacia tvorby a uplatiio-
vania prava Statom (alebo asponl zretel'na tendencia k nej), atd. Zneju
napriklad takto: Na zaklade akych socialnych Struktur, politickych a eko-
nomickych instittcii a administrativnych mechanizmov méze/musi fun-
govat politicky systém urcitého typu a pomocou akych ideovych koncep-
cil méze/musi byt legitimizovany, aby ho Siroké vrstvy obyvatel'stva dl-
hodobejsie akceptovali? Aké stratégie mdzu/musia vyuzivat hlavy Statov
aich elity na legitimizaciu, ako aj fakticku stabilizaciu svojho nadradené-
ho spoloc¢enského postavenia, typicky privilegovaného najma v ekono-
mickom a politickom zmysle? Aké pri¢iny a podoby mo6Ze mat nerovnop-
ravnost I'udi? Aka je tloha prava pri udrziavani existencie a ,,chodu” urci-
tého spolocenského poriadku, ako pravo stabilizuje nadradent socialnu
poziciu elity a spolocenské vztahy vyznacujlice sa nerovnopravnostou
ich ucastnikov, a podobne? Co moZe byt zdrojom legitimity pravneho po-
riadku, resp. ako méze Stdtna moc presvedcit obyvatel'stvo o tom, Ze
pravny poriadok, ktorym sa ma riadit, je ,dobry“, spravny a spravodlivy?
Co je predpokladom efektivneho pdsobenia prava v spolo¢nosti?; je na-
priklad v kazdej spolocnosti nevyhnutné, aby pravnu normu sankciono-
vala $tatna moc, alebo méze pravo existovat aj bez statu?

Dalej sa Ziada osobitne zdoraznit' (a ocenit), Ze vo vy$sie spomenu-
tom prehl'ade nechyba ani pribliZenie rieSeni ,vel'kych” spolo¢enskoved-
nych otdzok vo svetovej vede, ku ktorym mozno zaradit napriklad nasle-
dujtce otazky: Je vobec mozné vedecky porovnavat kultury sveta? Exis-
tuju/neexistuju Strukturalne podobnosti medzi kultirami sveta? Prebie-
ha socidlna evoltcia v globalnej perspektive unilinearne alebo multiline-
arne? Ako, resp. vakej miere ovplyviiuju environmentalne, biologické,
socialne a kultirne faktory myslenie a spravanie sa jednotlivcov ¢i skupin
jednotlivcov, ako aj usporiadanie I'udskych spolo¢nosti? Je moZné uspo-
kojivo vysvetlit vznik, pretrvavanie, vyvoj ¢i konkrétne formy a obsahy
roznych, takpovediac stavebnych prvkov l'udskych spolo¢nosti, napriklad
ekonomickej nerovnosti, rodiny, Statnej organizacie, prava alebo nabo-
Zenstva? Ako vznikaju mocenské vztahy, co umoznuje ucinny vykon ve-
rejnej moci v spolo¢nosti? Toto pribliZenie je ddlezité tym viac, Ze v na-
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Som akademickom prostredi sa ,velké” otazky casto nerieSia, a to z via-
cerych, nie celkom presvedcivych dévodov:

Po prvé, riesenie tychto otdzok sa niekedy povaZuje za neplodné ,te-
oretizovanie“, odtrhnuté od empirickej historickej/socialnej reality, Ci za
posun z objektivnej (t.j. vedeckej) do subjektivnej (t.j. nevedeckej, Speku-
lativnej) roviny. Tento pohl'ad moZe mat do istej miery svoje opodstat-
nenie, ked'Ze niektoré tedrie, napriklad predstava o vzniku $tatu na baze
akejsi ,spolocenskej zmluvy“, nezodpovedaju realite historického vyvoja,
pripadne st vel'mi tazko zrozumitel'né (a tak aj obhajitel'né), nepochybne
vsak vyplyva aj z tradi¢nej nechuti mnohych slovenskych socialnych ved-
cov, a osobitne historikov riesit ,velké” teoretické otazky, resp. z ich pre-
ferencie pozitivizmu vo vyzname ,hromadenia faktov“ pred teoretickymi
diskusiami.

Po druhé, tvrdi sa, Ze riesit ,velké" otazky je vlastne zbytocné, preto-
Ze sa pritom udajne straca ¢as skimanim skutocnosti, ktoré su evidentné
¢i v spolocnosti prirodzene dané (napriklad to, Ze rézne svetové kultiry
sa podobali/podobaju i odliSovali/odliSuju zaroven, je Udajne zrejmé,
anetreba to dokazovat; socidlne triedy, Stat, majetkova diferenciacia
obyvatel'stva a i., ktoré existujui v urcitej spolo¢nosti, sa chapu ako akasi
danost, ktorej vznik, vraj, netreba bliZSie skimat, a podobne).

Po tretie, na rieSenie ,velkych“ otazok sa nazera ako na problém,
ktory presahuje moznosti socidlnych vied, resp. vyzZaduje interdiscipli-
narny pristup a zapojenie prirodnych vied, na ¢o vSak socialni vedci v za-
sade nemaju dostatocni kompetenciu. Podl'a ndSho nazoru vsak aj na-
priek riziku nie celkom adekvatneho narabania s poznatkami vedy, ktora
nie je domovskym odborom badatela, a celkovej ndro¢nosti s tym spoje-
nej, je potrebné pokusat sa badat’ interdisciplinarne. V histérii a pravne;j
histoérii sa tak mozno do znacnej miery vyhnut prezentovaniu minulosti
formou ,rozpravania pribehov“, ktora bola - ako povrchna a beletriu (t.j.
nie vedecky text) pripominajtica - v 20. storo¢i pravom kritizovan4, na-
priklad franctizskymi historikmi z vedeckej Skoly Annales.

Dal$im vyznamnym prinosom knihy a podnetnou inpiraciou pre vy-
skumy minulych spolocnosti je stricto sensu vedecky, o objektivitu
a komplexnost sa usilujtci, ako aj vyrazne ,deideologizovany”“ spdsob,
ktorym Trigger stanovil predmet svojho vedeckého badania. Trigger pre-
dovSetkym odmietol pristupovat k ranym civilizdcidm z pozicie nejake;j
aprioérnej tedrie ¢i modelu, ¢im sa vyhol riziku prispdsobovania empiric-
kych faktov vopred danej interpretacnej schéme. Jeho vymedzenie ranej
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civilizacie, ako aj zavery o podobnostiach a odliSnostiach ranych civiliza-
cif maju potom zvacsa charakter empirickych generalizacii, ¢o im prepo-
ZiCiava dostato¢nui hodnovernost. Konfrontaciou s empirickou realitou
ranych civilizacii Trigger samostatne riesil aj ,velké“ spoloCenskovedné
otazky, o.i. pévod (priciny) konkrétnych podobnosti a rozdielov ranych
civilizacii, hoci tu sa nevyhol (a vlastne asi ani nemohol vyhnut) aj istej
davke Spekulativnosti. Osobitny teoreticko-metodologicky prinos knihy
vidime v Triggerovom kvalifikovanom pouZivani komparativnej metddy.

Last but not least je prinosom knihy Porozumiet’ ranym civilizdcidm
vel'mi bohata aucelend baza prevazne aktualnych, avsak v naSom aka-
demickom prostredi len sCasti zndmych poznatkov o skimanych ranych
civilizaciach, ktoré by sa spolu s jej zaujimavymi a do vel'kej miery objav-
nymi zisteniami a zavermi mohli vyuzit ako vo vedecko-vyskumnej ¢in-
nosti, tak aj vo vysokoskolskom didaktickom procese, a to nielen na filo-
zofickych, ale aj pravnickych fakultach.
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vedeckého casopisu pre pravnu vedu
v Slovenskej republike

FORUM IURIS EUROPAEUM - Establishing
a New Scientific Journal for Legal Science
in the Slovak Republic

Adriana Svecova

Abstract: Information on new scientific journal FORUM IURIS EUROPAE-
UM designed for broad forum of lawyers and scholars issued by the Faculty
of Law at Trnava University in Trnava, Slovakia, since year 2013.

Key Words: Information; Scientific Journal; Legal Issues; Faculty of Law at
Trnava University in Trnava; Slovakia.

Abstrakt: Informdcia o novom vedeckom casopise FORUM IURIS EUROPA-
EUM, uréenom pre siroké prdvnické a akademické férum, ktory vyddva
Prdvnickd fakulta Trnavskej univerzity v Trnave od roku 2013.

KTlucové slova: Informdcia; vedecky Casopis; prdvne otdzky; Prdvnickd fa-
kulta Trnavskej univerzity v Trnave; Slovenskd republika.

V zaujme podpory vedy a vyskumu na Sloven-
sku ivmedzinarodnom kontexte sa trnavska
pravnicka fakulta rozhodla vydavat v spolupra-
ci sVydavatel'stvom Typi Universitas Tyrna-
viensis novy vedecky ¢asopis pre pravnu vedu
s oficidlnym nazvom FORUM IURIS EUROPAE-
UM (Journal for Legal Science, Zeitschrift fiir
die Rechtswissenschaft, Vedecky casopis pre
pravnu vedu). Prvé dve cCisla vydala eSte na
sklonku roka 2013.

Novy casopis ma charakter vedeckého re-
cenzovaného casopisu, ktory vychadza s pol-
ro¢nou periodicitou, priCom uzavierka prvého ¢isla je stanovena na polo-
vicu aprila a uzavierka druhého cisla na polovicu oktébra prislusného ro-
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ka. Preferovanymi jazykmi sa stali anglicky a nemecky jazyk, no akcepto-
vané zostali najma pre II. a IIl. rubriku eSte aj jazyky slovensky a cesky.
Primarnym udcelom je podporit origindlny vedecky vyskum a posilnit
kvalitna publika¢nd, odbornt formaciu pravnych vedcov nielen zo Slo-
venskej republiky, ale aj z blizkeho ¢i vzdialeného zahranicia.

Periodikum prikladne prinasa vedecké studie, vedecké clanky, dis-
kusné prispevky (podnety do diskusie) arecenzie vedeckych prac zo
vSetkych oblasti prava a pravnych otadzok naboZenskej slobody. Zo Statu-
tu casopisu vyplynuli zakladné kritéria na publikovanie, a to: v Casopise
mozu byt publikované aj medziodborové studie s interdisciplindrnym
prienikom do pribuznych humanitnych a spolo¢enskych vied, pricom ve-
decké Studie sui okrem recenzného konania samotnej redakcnej rady
(zloZenej z renomovanych slovenskych aj zahrani¢nych pravnych ved-
cov) podrobené recenznému konaniu nezavislych, anonymnych recen-
zentov.

Medzi ¢lenov redakc¢nej rady sa zaradili viaceri znami vedci z doma-
cej aj zahranicnej vedeckej a akademickej obce. Za predsedu redakcnej
rady bol vedenim vybrany prof. Peter Blaho. Prikladne z doméacej prav-
nickej fakulty medzi jej ¢lenmi ndjdeme tychto panov profesorov a panie
profesorky: prof. Helena Barancova, prof. Peter Blaho, prof. Ivan Simov-
Cek, prof. Sona Kosic¢iarova, prof. Marek Smid a doc. Miroslava Vrablové;
z externych slovenskych aj zahrani¢nych poprednych vedcov spomenme
mena: prof. Jozef Hurdik, prof. Maria Patakyova, prof. Alexander Brostl,
prof. Maximilian Fuchs, prof. Rudolf Welser, doc. Christian Alunaru, prof.
Dusan Nikoli¢, prof. Michael Bogdan.

V prvom ¢isle sa publikovalo aj ivodné slovo pani dekanky prof. Ba-
rancovej, ktora popriala uvedenému projektu tispesny Start a trvaly cita-
tel'sky aj autorsky zaujem. V jej slovach zaznelo pevné Zelanie, aby sa Ca-
sopis stal milym a uzito¢nym sprievodcom a pomocnikom pri profesijnej
praci.

Prvy dvodny vedecky prispevok publikoval renomovany pol'sky ro-
manista prof. Wojciech Dajczak z Poznane s nazvom Ein optionales euro-
pdisches Kaufrecht vom Gesichtspunkt der europdischen Privatrechtstradi-
tion (Projekt voliteIného eurdpskeho kiipneho prdva v perspektive eurdp-
skej pravnej tradicie). Z jeho obsahu mozno vybrat nasledujice podstatné
zavery: ked’ v oktébri 2011 predstavila Eur6pska komisia projekt pravnej
upravy spolo¢ného eurépskeho kiipneho prava, jeho cielom sa stala am-
bicia umoznit' vo vSetkych ¢lenskych Statoch Eurépskej inie spotrebite-
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I'om vyber jednotného prava kipnej zmluvy v zmluvnom prave s medzi-
narodnym prvkom, pricom pravna dprava ma zahfiiat' zdsady tohto vy-
beru a obsah prava kiupy a predaja. Zverejnenie projektu vSak vyvolalo
vel'mi intenzivnu medzinarodnu diskusiu a jednym zo zasadnych kritic-
kych protiargumentov v nej je nedostato¢né zohl'adnenie pravnej tradicie
v ¢lenskych $tatoch. Clanok sa pokusa o reflexivny pohl'ad na tito kritiku.
Autorove Uvahy sa venuju otazke, ¢i a akym sp6sobom moéZe pravna tra-
dicia obohatit diskusiu o zdsadnych problémoch pravnej regulacie kup-
nej zmluvy. Konkrétnu predstavu ktejto otdzke vytvara historicko-
porovnavacia analyza dvoch otazok. Prva sa dotyka druhu a hierarchie
pravnej upravy prava kupujuceho pri zodpovednosti za vady tovaru.
Druhou otazkou st predpoklady a vymedzenie objektivnej zodpovednos-
ti predavajiceho za Skodu vyvolani vadnym tovarom. V ramci analyzy
eurdpskej pravnej tradicie autor zohl'adnil antické pravo rimske, a tiez
nazory uznanych pravnikov kontinentalnej Eurépy, vychadzajice z rim-
skeho prava od doéb neskorého stredoveku po vznik prirodzenopravnej
Skoly a pandektistiky. Tato nauka nasla priamu kontinuitu alebo jej roz-
voj vobcianskopravnych Kkodifikaciach  20. storocCia.  Historicko-
porovnavacia analyza umoznila vznik tvrdenia, Ze stidlou konsStantou
v eur6pskej pravnej tradicii je zachovanie zdsadnej rovnovdhy medzi
ochranou zdujmov preddvajiceho a kupujiiceho. Rovnovaha medzi zauj-
mami kupujiceho a predavajiceho z ¢ias rimskeho prava pretrvala, hoci
pocas celej histdrie kipnej zmluvy sa menili dogmatické konstelacie vys-
Sie uvedenych zasad apravidiel. Tento stav rovnovahy zachovala aj
smernica EU 99/44 z 25. maja 1999 o predaji spotrebného tovaru a zaru-
kach na tento tovar. V projekte dotknutej pravnej upravy z roku 2011 sa
objavila istd konkrétna zmena. Spojenie zasady slobodného vyberu prav-
nej upravy kupujiceho a plnej objektivnej zodpovednosti, nezavislej od
zodpovednosti predavajiceho za vadny tovar, dovoluje tvrdit, Ze navr-
hovany model danej ipravy nardisa v pravnej tradicii existujicu rovno-
vahu medzi ochranou zaujmov predavajiceho akupujiceho, atymto
spésobom historicko-pravne argumenty umocnuju a podporuju kritiku
dotknutej dpravy. Poukazuju totiZ vyrazne na to, Ze navrhovand tprava
neprelamuje iba tato tradiciu.

Druhy prispevok s nazvom The Right to Good Administration and
Principles of Administrative Punishment in the European Legal Space (Prd-
vo na dobrit verejnu sprdvu a principy sprdvneho trestania v eurépskom
prdvnom priestore) pripravili dvaja domaci autori - prof. Sona Kosiciaro-
va a doc. Tomas Strémy, ktori sa podujali spracovat problematiku uplat-
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novania zdkladnych hmotnopravnych a procesnopravnych principov
v pravnej Gprave postupu organov verejnej spravy pri vyvodzovani ad-
ministrativnopravnej zodpovednosti pravnickych a fyzickych oséb.
Dotknuté principy vyplyvaju z poZiadaviek Eurépskej inie a Rady Eurépy
pri presadzovani prava na dobru verejnt spravu. Stidia poukazuje aj na
sucasnu prax sudov na Slovensku, ktora je podmienena existujicou ne-
dostato¢nou tupravou principov spravneho trestania pri jednotlivych
druhoch spravnych deliktov. Sudy vyuzivaju analégiu iuris, na ktoru
v konkrétnych pravnych oblastiach priamo poukazuju, a contrario reflek-
tuju aj jej zakaz pri urcenej oblasti skutkovych podstat spravnych delik-
tov, deliktualnej zodpovednosti za ne a ich penalizacii. V zavere, apelujlc
na nevhodny pravny stav, konstatuju, Ze i ked’ dotknuté stidne rozhodnu-
tia eurdpskych sudnych dvorov aj narodnej judikatiry prispievaju
k spatnej kultivacii rozhodovacej ¢innosti orgdnov verejnej spravy, ktoré
su viazané zdkonmi, nemoZno ocakavat, Ze odstrania vSetky nedostatky
zakonnej Upravy. Jedinym legislativne koncepénym rieSenim je schvale-
nie vSeobecnej a jednotnej Upravy zakladnych pravidiel spravneho tres-
tania.

Na3 pan rektor, prof. Marek Smid, otvoril vo svojom prispevku s na-
zvom Bilateral Agreements between State and Churches or Religious Com-
munities in Slovakia and the Protection of Conscience: Fresh Call for Fun-
damental Debate (Bilaterdlne dohody medzi statom a cirkvami alebo nd-
bozZenskymi komunitami na Slovensku a ochrana svedomia: novd vyzva na
zdsadnt debatu) viaceré problémy nesporne naro¢ného pravneho prob-
lému, aj politického rébusu poslednych desatroci v Slovenskej republike,
prava vyhrady vo svedomi, resp. SirSej 'udsko-pravnej dimenzie prava na
slobodné vyznavanie nabozZenstva. Ako autor sdm uvadza, stdle otvoreny
zdvdzok Slovenskej republiky k Svitej stolici a registrovanych cirkvi a nd-
bozZenskych spolocnosti na Slovensku v stlade s ¢ldnkom 7 zdkladnych
zmliv medzi dotknutymi signatdrmi z rokov 2000 a 2002 uzatvdrat’ oso-
bitné vykonatel'né dohody, ktoré stanovia rozsah a podmienky pre uplatne-
nie prdva na vyhradu svedomia, by mohol riesit’ de lege ferenda nové pra-
vidld osobitnych dohéd, ktoré by ukladali Slovenskej republike prispdsobit’
prdvo tak, aby nedoslo k poruseniu zdkladnych principov ndboZenskych
predmetov ulenia. Aktudlny sticasny stav slovenského prdva a spolocnosti
sa stretdva so Sirokym a dobre rozvinutym medzindrodnym a eurépskym
prdavnym a socidlnym prostredim. Vzhl'adom na individudlne prvky a vzta-
hy systémov, ako aj ich vzdjomné interakcie méZeme dospiet’ k zdveru, Ze
Slovensko stoji na kriZovatke vyznamnych kultirnych a prdvnych, osobitne
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ludsko-prdvnych pristupov. Prispevok zdoraznil tol'ko podcetiovany po-
tencial vyhrady vo svedomi aj vjeho etickom a mordlnom, nielen prav-
nom kontexte.

Dalsi prispevok od doc. Adriany Svecovej z domacej fakulty pod na-
zvom Tyrnauer Testamentspraxis im 18. und 19. Jahrhundert (Trnavskd
zdvetnd prax v 18. a 19. storoci) rozvinul origindlny archivny, pravnohis-
toricky vyskum. V $tidii sa predstavujd po prvykrat ucelené zavery kon-
Claceho sa viacroného badania materidlnej/formalnej stranky trnav-
skych mestianskych zavetov a Ciastocne neopomenutelnej duchovnej
stranky, ktory sa zavfsi pripravovanou monografiou Trnavské mestian-
ske zavety (1700 - 1871), vedno s ediciou relevantnej ¢asti fondu trnav-
ského magistratu (cca 1 500 zavetov a d'alSich tkonov mortis causa). Je
treba zddéraznit, Ze vyskum sa sustredil na vel'mi zaujimavy fond trnav-
ského magistratu, predstaveny v konciznych faktografickych synopsach,
tézach i hypotézach, ¢im autorka udrziava kontinuitu tak prepotrebného
archivneho pravnohistorického vyskumu, ktory jediny v starsich dejinach
moZe sucasné historické poznanie posunit nerecyklovane vpred.
V stru¢nom zavere autorka konstatuje, Ze zavetna prax v uhorskych mes-
tach na priklade Trnavy dodrziavala literu pravnej obycaje, pripadne za-
kona, stotoZnenu predovSetkym s hlavnym prameniom domdcej, trnav-
skej obycajovej Upravy, a nasledne uhorského novovekého zakonodar-
stva. Rezumuje tieZ podstatny znak trnavskej zavetnej praxe, Ze obsah
zavetov dokazal ich nevyhnutny duchovny, t.j. religiézny a eschatologicky
rozmer. Zavety dochovali formalno-pravny stav zhodny s uhorskym
uzom zak. ¢l. XXVII/1715: jasna a presna identifikacia osob, vyhybanie sa
dodato¢nym textovym korektdram, formula sana-mente vo vztahu k acti-
vitati testandi, obligatérnost datovania, svedeckej ucCasti a zaverecnej
overovacej formule testatora o originalite a pravnej zavaznosti tkonu
mortis causa. Zachovaval sa i viac-menej obligatérny materialny znak za-
vetnej dispozicie - ustanovenie dedica institutio haeredis, avsak trnavské
zavety potvrdili predovsetkym slobodu testovania (libertas testandi).

Ako posledny vedecky prispevok prvého c¢isla bola zaradena pravno-
historicka Studia od JUDr. Vojtecha Vladara s nazvom Prdvna subjektivita
Cirkvi podl'a Mildnskeho ediktu. Autor v nej vyzdvihol, Ze kl'iCovy pojem
pravnej subjektivity, obzvlast vo vztahu k cirkvam (osobitne katolickej)
a nabozenskym spolocnostiam, predstavuje v pravnej vede dodnes jednu
z najpertraktovanejsich otazok. Napriek tomu, Ze jej charakteristiky su
relativne jasne vymedzené, ¢i uz z pohl'adu sucasnej tedrie prava, alebo
prava rimskeho, viaceré ciastkové problémy zostavaju stile otvorené.
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Ked'Ze rozvijajuca sa rani Katolicka cirkev pdsobila od jej zaloZenia
v 1. storo¢i po Kristovi v Rimskej risi ako pravom nedovoleny spolok, ne-
disponovala ani pravnou subjektivitou. V tychto skuto¢nostiach moZno
tieZ najst hlavné dovody pre stdne postihy ranych krestanov, ktorym
urobil v celej RiSi koniec az pramen, dnes znamy predovsetkym pod na-
zvom ,Milansky edikt”. Za hlavny ciel si autor kladie lohu pravne pojed-
nat o samotnej pravnej subjektivite katolickej cirkvi z hl'adiska teérie
prava, rimskeho prava a v osobitnom historickom exkurze do Mildnskeho
ediktu, v ¢om vidi autor hlavny ciel prispevku. Prave v pertraktovanom
Milanskom reskripte boli poloZené zaklady pre uzke prepojenie krestan-
ského nabozenstva so Statom, pricom k vyraznejsim snaham o ich odde-
lenie zacalo dochadzat az koncom 18. storocia, najma vSak v priebehu
19. storocia.

Druha rubrika obsiahla informaénd spravu o dspeSnom vedeckom
podujati na Pravnickej fakulte Trnavskej univerzity v Trnave v ditoch 20.
a 21.septembra 2012 Trnavské pravnické dni z pera domaceho autora
doc. Milosa Lacka. Poslednu rubriku recenzii a anotacii reprezentovala
recenzia prof. Petra Blaha k publikacii Michala Skiejpka s nazvom Bib-
liographia Iuris Romani Criminalis.

Druhé ¢islo bolo pripravené koncom roka 2013. Z jeho obsahu vybe-
rame synopsy k jednotlivym vedeckym prispevkom. Prvy prispevok s na-
zvom Constitutional Concept of the White Kingdom of Hungary (Ustavnop-
ravny koncept Bieleho Uhorska) pripravili z domacej fakulty prof. Peter
Mosny a JUDr. Rébert Jager (UMB Banska Bystrica) na tému pravnohisto-
rického zhodnotenia neustale diskutovaného a diskutabilne prijimaného
procesu narodného sebauvedomenia Slovdkov v zmysle nezavislého na-
roda a jeho Ustavnopolitickych predstav a moznosti v ramci dualistického
Uhorska, pod hrozbami jeho represivnej a agresivnej mad'arizacnej na-
cionalistickej politiky a prava. Autori tematizovali dobre znamy zakladny
politicky programovy dokument druhej polovice 19.storoc¢ia - Memo-
randum naroda slovenského (Martinské memorandum zo 6. jina 1861),
ktorého primarnou poziadavkou bolo vytvorenie autondmie slovenského
uzemia (resp. Slovdkmi obyvaného izemia). Svoje nazory na postavenie
a historiu tzv. Bieleho Uhorska, s ktorym studobf politici stotoznili Sloven-
sko, prezentovali v zavere: ,Aj napriek kritike Memoranda, aj zo strany
niektorych predstavitelov slovenskej ndrodnej reprezentdcie (najmd nie-
ktorych predstavitelov Novej $koly slovenskej) sa ni¢ nezmenilo na déleZi-
tosti a oprdvnenosti ndrodnych poZiadaviek v iom obsiahnutych. Po 1. sve-
tovej vojne vstupuju Slovdci do nového Stdtu Cechov a Slovdkov s velkymi
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ocakdvaniami. Hoci postavenie Slovdkov v Ceskoslovensku bolo v porovnan{
sich postavenim v Uhorsku urcite lepsie, ani v Ceskoslovensku nebolo
umoznené realizovat' poZiadavky ndrodného Zivota Slovdkov v plnom roz-
sahu. Slovdkom predovsetkym absentovalo ich uznanie ndrodnej svojbyt-
nosti, a z toho vyplyvajica najmd rovnoprdvna spoluti¢ast’ pri rozhodovani
vo veciach sprdvy - okrem iného aj ich vlastnych zdleZitosti. Vznik Sloven-
ského $tdtu v marci 1939 (Slovenskej republiky vojnového obdobia) mozno
hodnotit’ teda len ako naplnenie dlhodobého procesu ndrodnej, ako aj Std-
toprdvnej emancipdcie ndroda slovenského. Po obnoveni existencie spoloc-
ného stdtneho spoluZitia s ndrodom ceskym po II. svetovej vojne sa formdl-
no-prdvne i fakticky podarilo realizovat' niektoré atribiity samobytného
slovenského ndroda pri sprdve dvojndrodného ceskoslovenského stdtu. Na-
priek tomu realizdcia Stdtoprdvnych vztahov ani po vydani Zdkona o Ces-
koslovenskej federdcii z roku 1968 neplnila atribtity rovnocenného i rovno-
prdvneho postavenia slovenského ndroda s ndrodom ceskym v spolocnom
Stdte. Preto nie je nijako prekvapivé, Ze po uvolneni politickych pomerov
v désledku udalosti z roku 1989 sa slovensky ndrod vyddva cestou vilastnou.
Vznik Slovenskej republiky v roku 1993 nemoZno hodnotit nijako inak, ako
naplnenie sndh mnohych generdcii nasich predkov v boji o to, hodnotu coho
si mnohfi sticasnici nielenZe nevdZia, ale mnohi ani neuvedomuju.”

Nasa pani dekanka, prof. Helena Barancov4, sa stala autorkou druhé-
ho prispevku s nazvom Streiksrecht in der Slowakischen Republik (Prdvo
na Strajk v Slovenskej republike). K pravnemu aj socidlnemu ukotveniu
prava na Strajk v spolo¢nosti uviedla, Ze predstavuje doleziti formu rie-
Senia socialnych konfliktov, nielen v oblasti pracovnopravnych sporov,
ale aj pri rieSeni socialnych konfliktov a hospodarskych problémov v spo-
lo¢nosti. Okrem toho patri medzi Ustavou zarucCené prava II. generacie
l'udskych prav, pricom ho Ustava Slovenskej republiky nelimituje, ale od-
kazuje s ohl'adom na rozsah tohto prava na osobitny zakon, ktory doteraz
nebol prijaty, pricom pravna teéria, ako aj pravna prax akceptuje pravo
na $trajk v zmysle Ustavy SR. Autorka akcentovala stav pravneho zakladu
prava na rieSenia kolektivnych pracovnych sporov, vratane prava na
Strajk a prava na vyluku, ktory normoval zdkon ¢. 2/1991 Zb. o kolektiv-
nom vyjednavani v zneni neskorsich predpisov. Podl'a nej je osobitostou
doterajSieho pravneho vyvoja ipravy prava na Strajk v Slovenskej repub-
like aj neute$ena skutoénost, Ze pravo na $trajk okrem Ustavy SR upravu-
je vylu¢ne uvedeny zakon o kolektivnom vyjednavani, ktory sa aplikuje
len pre Ucely rieSenia pracovnych sporov v ramci kolektivneho vyjedna-
vania. Kjeho d’alsim akcesorickym vyznamom moZno uviest podla au-
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torky: ,Prdvo na Strajk sliZi zo strany zamestnancov k dosiahnutiu urci-
tych hospoddrskych a socidlnych ciel'ov prostrednictvom prerusenia vykonu
prdce, tak, ako prdvo na vyluku sliZi pre zamestndvatel'ov k dosiahnutiu
urcitych hospoddrskych a socidlnych cielov prostrednictvom prerusenia
pridelovania prdce zamestnancom. Prdvo na Strajk je prostriedkom riese-
nia kolektivnych pracovnych sporov.” Autorka d'alej rozobera druhy Straj-
ku, ktoré stvisia s uzatvaranim kolektivnych zmliv a obsahuji personal-
ne, vecné a procesné podmienky pre platnost kazdého Strajku, ako aj je-
ho pravne nasledky.

Jeden z mladsSich domacich kolegov JUDr. Michal Maslen sa v pri-
spevku s nazvom Princip ,ne bis in idem* v oblasti sprdvneho trestania ak-
tudlne zaoberal otdzkami aplikicie zaruky ,ne bis in idem” v oblasti
spravneho trestania. Rozvinul vo vede spravneho prava tolko diskutova-
nu a aktualnu tému spravneho sddnictva a spravnych deliktov. V tivode
prispevku opisuje vymedzenie uvedenej zaruky pravnou vedou a sidnou
judikatirou. Nasledne nadvazuje obsahom uvedeného pravidla na prav-
ny nazor vyprofilovany na péde Rady Europy. V dalSej casti prispevku sa
venuje pristupu Eurdpskej unie k pravidlu ,ne bis in idem“. Vo svojom
prispevku zohl'adiiuje rozhodovaciu ¢innost Ustavného sudu Ceskej re-
publiky, Najvyssieho spravneho stidu Ceskej republiky a Najvyssieho su-
du Slovenskej republiky.

Posledny prispevok pre prva rubriku pripravili kolegovia civilisti.
Domaca autorka JUDr. Marianna Novotna a prazsky kolega JUDr. Jakub
Handrlica v prispevku pod nazvom Legal Framework and Perspectives of
Nuclear Third Party Liability in the Czech and Slovak Republics (Perspekti-
vy jadrovej zodpovednosti v cesko-slovenskom prdvnom priestore) venovali
pozornost ¢eskoslovenskej pravnej Uprave v Specidlnom druhu objektiv-
nej zodpovednosti za Skodu spdsobenu subjektami jadrovej energetiky.
Stidia pontka prehlad a analyzu existujiiceho pravneho rdmca upravy
zodpovednosti za jadrové $kody v Ceskej a Slovenskej republike, ktory
primarne vychadza z pravnej Upravy Viedenského dohovoru o obcian-
skopravnej zodpovednosti za jadrovi Skodu zroku 1963, zmluvnymi
stranami ktorého st obidva $taty. Stidia zaroven poukazuje na moznosti
a limity d’alSieho vyvoja Ceskej a slovenskej pravnej upravy, a to predo-
vSetkym v koincidencii s poziadavkami najnovSieho smerovania tejto
problematiky na tirovni medzinarodnej a nadnarodnej. V nadvaznosti na
isty kriticky postoj autorov k doterajSiemu pravnemu stavu boli v studii
nacrtnuté perspektivy d’alSieho smerovania zodpovednostnej jadrovej
legislativy.
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Najma domadci autori podporili druhd a tretiu rubriku druhého ¢isla
(prof. Peter Blaho, JUDr. Peter Colotka, JUDr. Rébert Kuti$, JUDr. Jozef Ste-
fanko). Publikované boli tieZ dve recenzie - od Mateja Pekarika, s titulom
Jana Hendrika Valgaerena: The Jurisdiction of the Pontiff in the Roman Re-
public: a Third Dimension, aIvany So$kovej (UMB Banska Bystrica) na
druhy zvazok pravnohistorickej edicie pramenov prava autoriek Laclavi-
kova Miriam - Svecova Adriana: Pramene prdva na tizemi Slovenska II.
(1790 - 1918).

Z predstavenych kratkych synops azhodnoteni obsahov prvého
adruhého cisla casopisu FIE, vydanych v prvom ro¢niku 2013, vidno Si-
roku Skalu pravno-teoreticko-historickych, a tiez pozitivno-aplika¢nych
prispevkov. Ich obsah prirodzene rozvija aktudlne a naliehavé pravne
problémy a vyzvy pravnej vedy, pricom autori ¢asto dospievajui k navr-
hom de lege ferenda a poukazuji tak na nevhodnu alebo absentujicu
pravnu upravu. Prirodzene, Ze polemizujt, analyzujd a hodnotia, verifiku-
ju svoje poznanie so stavom prava a spolocnosti, neraz prechadzaju do
spolocenskych, etickych, moralnych ¢i Statopravnych, politickych a me-
dzinarodnych tém, ¢im mézu povzbudzovat k vel'mi potrebnej a flexibil-
nej vedeckej diskusii a spolupraci, alebo aj k vzijomnej konfrontacii roz-
nych a protichodnych vedeckych zaverov a hypotéz.

Prioritnd ambicia fakulty podporovat humanitné vedy a vyskum ma
v nedavnej minulosti vydanych prvych dvoch ¢islach ¢asopisu FIE z roku
2013, domnievame sa, dostojného reprezentanta, ktorého kvalitu preveri
az Cas ainteraktivna spolupraca a kontakty vedcov z réznych pracovisk,
domacej Trnavskej univerzity, ostatnych slovenskych vedeckych praco-
visk a v neposlednom rade aj zo zahranicia. Touto notickou ddvame preto
na zndmost existenciu nového printového (aj elektronického) média,
schopného potencialne oslovit Siroku odbornu aj laickd verejnost.

Na zaver prajeme uvedenému pravnickému periodiku, stihlasne s an-
tickym, rimskym vyrokom , Fortunam citius reperias quam retineas,” aby
si vlastny vedecky, autorsky aj Citatel'sky potencial nielen ziskal, ale hlav-
ne trvale udrzal.

Zoznam bibliografickych odkazov

FORUM IURIS EUROPAEUM: Journal for Legal Science; Zeitschrift fiir die
Rechtswissenschaft. Trnava: Pravnicka fakulta Trnavskej univerzity
v Trnave, 2013, ro€. 1, ¢. 1, 109 s. ISSN 1339-4401.
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FORUM IURIS EUROPAEUM: Journal for Legal Science; Zeitschrift fiir die
Rechtswissenschaft. Trnava: Pravnicka fakulta Trnavskej univerzity
v Trnave, 2013, ro€. 1, ¢. 2, 101 s. ISSN 1339-4401.

Doc. JUDr. PhDr. Adriana Svecové, PhD.

Pravnicka fakulta

Trnavska univerzita v Trnave
Kollarova 10

917 01 Trnava

Slovenska republika
asvecova@truni.sk
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Informacie pre autorov

Zakladné informacie

Casopis SOCIETAS ET IURISPRUDENTIA sa tematicky zameriava na spo-
loCensky vyznamné prierezové suvislosti otdzok verejného a sikromné-
ho prava na narodnej, nadnarodnej, ako aj medzinarodnej irovni, zastu-
peného predovsetkym odvetviami:

dejiny prava;

tedria prava;

rimske pravo;

cirkevné pravo;

Ustavné pravo;

l'udské prava a zakladné slobody;
medzinarodné pravo;

eurdpske pravo;

obcianske pravo;

hospodarske pravo a obchodné pravo;
pracovné pravo;

pravo socidlneho zabezpecenia;
spravne pravo;

pravo zivotného prostredia;
finan¢né pravo;

pravo duSevného vlastnictva;
trestné pravo a kriminoldgia,

e O S Sk S S S R e A R R ok

prelinajice sa s taziskovymi oblastami spolocensko-vednych discip-
lin v najSirSom zmysle, ku ktorym patria najma:

medzinarodné vztahy;

verejna politika;

verejna sprava;

psychologia;

socioldgia;

demografia;

manazment a marketing;

medzinarodné ekonomické vztahy;

svetova ekonomika, nadnarodné ekonomiky a ndrodné ekonomiky.

Casopis SOCIETAS ET IURISPRUDENTIA pontika priestor pre publi-
kaciu prispevkov v podobe:

FEEEFEFEEEE
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samostatnych vedeckych stadii, ako aj cyklov vedeckych studii
minimdlny rozsah tvori 10 normostrdn prislichajiicich na jednu stu-
diu, maximdlny rozsah je neobmedzeny;

eseji zamyslajicich sa nad aktudlnou spolocenskou témou ¢i dianim
minimdlny rozsah tvori 5 normostrdn prislichajtcich na jednu esej,
maximdlny rozsah je neobmedzeny;

recenzif publikacii vztahujicich sa na hlavné zameranie ¢asopisu
minimdlny rozsah tvoria 3 normostrany prisliichajiice na jednu recen-
ziu, maximdlny rozsah je neobmedzeny; odportca sa zdroveri dodanie
obrdzku prednej obdlky recenzovanej publikdcie v dostatocnej vel'ko-
sti;

informacii, ako aj sprav suvisiacich so zakladnym poslanim ¢asopisu
minimdlny rozsah tvoria 2 normostrany prislichajiice na jednu infor-
mdciu alebo sprdvu, maximdlny rozsah je neobmedzeny; odporiica sa
zdroverti dodanie fotodokumentacnych alebo inych obrdzkovych pod-
kladov sprievodného charakteru v dostatocnej vel'kosti.

Casopis SOCIETAS ET IURISPRUDENTIA vychadza v elektronickej on-
podobe pravidelne styrikrat roc¢ne, a to v terminoch:

31. marec - jarni edicia;

30. juin - letna edicia;

30. september - jesenna edicia;
31. december - zimna edicia.

Casopis SOCIETAS ET IURISPRUDENTIA prijima a publikuje vyhrad-
ba povodné, doposial' nepublikované prispevky, ktoré su vlastnym

dielom autorov, ktor{ ich na uverejnenie v ¢asopise SOCIETAS ET IURIS-
PRUDENTIA predkladajt.

ky v

A o o A A A

N
=
(=]

Casopis SOCIETAS ET IURISPRUDENTIA prijima a publikuje prispev-
jazykoch:

slovencina;
Cestina;
anglictina;
nemcdina;
rustina;
franctuzstina;
Spanielcina;
pol'stina;
srbcina;
slovinéina;
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4+ japoncina;

4+ perzstina - darfj¢ina;

+ po vzajomnej dohode podla aktualnych moZnosti redakcie aj v inych
svetovych jazykoch.

Zodpovednost za dodrzanie vSetkych nevyhnutnych predpokladov
a poziadaviek kladenych na prispevky publikované v ¢asopise SOCIETAS
ET IURISPRUDENTIA nesut:

4+ odborni garanti zodpovedajici v ramci redakénej rady ¢asopisu za
konkrétne prierezové sekcie vo vztahu k vedeckej stranke prispev-
kov;

4+ hlavny redaktor vo vztahu k forméalnej stranke prispevkov;

+ vykonny redaktor vo vztahu k uplatneniu metodologickych, analy-
tickych a Statistickych otazok v prispevkoch;

4+ jazykovi garanti v ramci redakénej rady ¢asopisu a v odévodnenych
pripadoch tiez uznavani jazykovi odbornici vo vztahu ku gramaticko-
Stylistickym poziadavkam a jazykovej Cistote prispevkov.

Recenzné konanie

Posudzovanie zaradenia prispevkov na publikaciu v ¢asopise SOCIETAS
ET IURISPRUDENTIA sa uskutoc¢iiuje na zaklade obojstranne anonymné-
ho recenzného konania zaistovaného ¢lenmi redakcnej rady Casopisu
avodévodnenych pripadoch tiez uznavanymi odbornikmi pésobiacimi
v zodpovedajtcich oblastiach.

Zapis o vysledkoch recenzného konania sa vykonava a archivuje na
Standardizovanych formularoch.

Sthrnnu informaciu o vysledku recenzného konania, spolu s usmer-
nenim ohladom dalSieho postupu, obdrZia predkladatelia prispevkov
prostrednictvom e-mailovej odpovede bezodkladne po doruceni vyhoto-
venych recenznych posudkov redakcii ¢asopisu a zavere¢nom posudeni
vysledkov recenzného konania redak¢nou radou.

Publikacia prispevkov

Publikacia prispevkov v Casopise SOCIETAS ET IURISPRUDENTIA sa
uskutocnuje vyhradne bez akéhokol'vek naroku prispievatel'ov na autor-
sky honorar. PredloZenie prispevkov na publikaciu posudzuje redakcia
Casopisu SOCIETAS ET IURISPRUDENTIA ako prejav vole autorov, kto-
rym autori vedome a dobrovolne sucasne:
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4+ prejavuju svoj sthlas s uverejnenim predloZeného prispevku v ¢aso-
pise;

+ potvrdzujq, Ze prispevok je ich pé6vodnym, doposial’ nepublikovanym
dielom;

4+ potvrdzuju svoj suhlas suvedenim ich pracoviska a kontaktnej e-
mailovej adresy v rubrike ,Kontakty na autorov*.

Uprednostiiovanie cudzich jazykov v prispevkoch je vitané.

Publikovanie textov prispevkov sa uskutociiuje zasadne v dvojjazyc-
nej slovensko-anglickej Standardizovanej hlavickovej Sabléne casopisu
SOCIETAS ET IURISPRUDENTIA, a to sticasne v podobe kompletnych ver-
zif jednotlivych cisiel, ako aj samostatnych autorskych separatov uverej-
nenych v zodpovedajucich rubrikdch na oficidlnej internetovej stranke
Casopisu http://sei.iuridica.truni.sk.

Struktiira prispevku

Nazov prispevku v pévodnom jazyku:
+ prosime uviest nazov, pripadne podnazov prispevku v p6vodnom
jazyku;

Title of Contribution in English:

4+ prosime uviest nazov, pripadne podnazov prispevku v anglickom ja-
zyku
nevyZaduje sa v pripade anglictiny ako pévodného jazyka;

Autor prispevku:

4+ prosime uviest meno, priezvisko a vSetky tituly a hodnosti autora;

Abstract in English:
4+ prosime uviest abstrakt v anglickom jazyku, cca 10 riadkov
nevyZaduje sa v pripade anglictiny ako pévodného jazyka;

Key Words in English:
4+ prosime uviest kl'i¢ové slova v anglickom jazyku, cca 10 vyrazov
nevyzaduje sa v pripade anglictiny ako pévodného jazyka;

Abstrakt v povodnom jazyku:
4+ prosime uviest abstrakt v p6vodnom jazyku, cca 10 riadkov;

KIicové slova v pévodnom jazyku:
4+ prosime uviest kl'i¢ové slova v pévodnom jazyku, cca 10 vyrazov;
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Text prispevku:

4+ prosime uviest v $truktdre Gvod, jadro, zaver; v ¢leneni na kapitoly,
pripadne podkapitoly; prispevok mdZe obsahovat tabul'ky, grafy,
schémy, obrazky a podobne, je vS§ak nevyhnutné uviest ich pramen
so vSetkymi povinnymi bibliografickymi idajmi v plnom rozsahu;
poznamky a odkazy na literatiru prosime uvadzat v poznamke pod
¢iarou podla platnej bibliografickej normy
Pozn.: je nutné uvddzat' vsetky povinné bibliografické iidaje v pInom
rozsahu - rovnako v odkazoch v pozndmkach pod ¢iarou, ako aj v zo-
zname literatiry na konci prispevku; zdroveri je nevyhnutné, aby vset-
ka pouZitd literatiira, na ktori odkazuje text prispevku v pozndmkach
pod ciarou, v plnej miere zodpovedala prameriom uvedenym v zozna-
me pouZitej literatury umiestnenom na konci prispevku a opacne;

Literatdra:
4+ prosime uviest zoznam pouZitej literatiry podla platnej bibliografic-
kej normy

Pozn.: je nutné uvddzat vsetky povinné bibliografické iidaje v plnom
rozsahu - rovnako v odkazoch v pozndmkach pod ¢iarou, ako aj v zo-
zname literatiry na konci prispevku; zdroveri je nevyhnutné, aby pou-
Zitd literatura, na ktort odkazuje text prispevku v pozndmkach pod
Ciarou, v plnej miere zodpovedala prameriom uvedenym v zozname
pouZitej literatiiry umiestnenom na konci prispevku a opacne;

Kontakt na autora:
4+ prosime dodrZat niz8ie uvedend vzorovu $truktiru informacie
o kontakte na autora prispevku:

Ing. Jana Koprlov4, PhD.
Pravnicka fakulta

Trnavska univerzita v Trnave
Kollarova 10

917 01 Trnava

Slovenska republika
jana.koprlova@gmail.com

Texty prispevkov je mozné prijimat vyhradne v elektronickej podobe
vo formate dokumentu textového editora MS Word. V textoch prispev-
koch odporicame pouzit standardizované typy a vel'kosti pisma, riadko-
vania, ako aj formatovania textu.

Texty prispevkov zasielajte, prosim, na e-mailovd adresu redakcie
Casopisu sei.journal@gmail.com.
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Vase otazky v pripade nejasnosti i potreby poskytnutia dodato¢nych
informacii zasielajte, prosim, na e-mailovd adresu redakcie Casopisu
sei.journal@gmail.com.

Tesime sa na Vas prispevok!
S tlctou,

redakcia SOCIETAS ET IURISPRUDENTIA
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Information for Authors

Basic Information

The journal SOCIETAS ET IURISPRUDENTIA thematically focuses on so-
cial relevant interdisciplinary relations on the issues of public law and
private law at the national, transnational and international levels, repre-
sented first of all by following branches of law:

legal history;

theory of law;

roman law;

canon law;

constitutional law;

human rights & fundamental freedoms;
international law;

European law;

civil law;

economic law & trade law;
labour law;

social security law;
administrative law;
environmental law;

financial law;

intellectual property law;
criminal law and criminology,

e O S Sk S S S R e A R R ok

connected to the Key areas of social science disciplines in the broad-
est understanding, those represent above all:

international relations;

public policy;

public administration;

psychology;

sociology;

demography;

management and marketing;

international economic relations;

world economy, transnational economies and national economies.

The journal SOCIETAS ET IURISPRUDENTIA offers a platform for
publication of contributions in the form of:

FEEEFEFEEEE
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separate papers and scientific studies as well as scientific studies in
cycles

the expected minimum extent related to one study covers 10 standard
pages, the maximum extent is not limited;

essays on current social topics or events

the expected minimum extent related to one essay covers 5 standard
pages, the maximum extent is not limited;

reviews on publications related to the main orientation of the journal
the expected minimum extent related to one review covers 3 standard
pages, the maximum extent is not limited; it is recommendable to de-
liver also the front cover picture of the reviewed publication in the suf-
ficient largeness;

information as well as reports connected with the inherent mission
of the journal

the expected minimum extent related to one information or report co-
vers 2 standard pages, the maximum extent is not limited; it is recom-
mendable to deliver also photo documents or other picture material of
accompanying character in the sufficient largeness.

The journal SOCIETAS ET IURISPRUDENTIA is issued in an electronic

on-line version four times a year, regularly on:

e

March 31st - spring edition;

June 30t - summer edition;
September 30t - autumn edition;
December 31st - winter edition.

The journal SOCIETAS ET [IURISPRUDENTIA accepts and publishes

exclusively only original, hitherto unpublished contributions written as
the own work by authors those are submitting the contributions for pub-
lication in the journal SOCIETAS ET IURISPRUDENTIA.

The journal SOCIETAS ET IURISPRUDENTIA accepts and publishes

contributions in languages:

N N N N A

N
N
N

Slovak language;
Czech language;
English language;
German language;
Russian language;
French language;
Spanish language;
Polish language;
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Serbian language;

Slovenian language;

Japanese language;

Persian language Dari;

by mutual agreement in relation to current possibilities of the edito-
rial office also in other world languages.

FEEEFE

Responsibility for compliance with all prerequisites and require-
ments laid on contributions published in the journal SOCIETAS ET IURIS-
PRUDENTIA have:

4+ special supervisors within the journal’s editorial board responsible

for specific interdisciplinary sections in relation to the scientific as-

pects of contributions;

editor in chief in relation to the formal aspects of contributions;

executive editor in relation to the application of methodological, ana-

lytical and statistical questions in contributions;

4+ language supervisors within the journal’s editorial board and in well-
founded cases also recognized language experts in relation to the
grammar and stylistic requirements and linguistic purity of contribu-
tions.

+#

Review Procedure

Reviewing the contributions for publication in the journal SOCIETAS ET
[URISPRUDENTIA follows with a mutually anonymous (double-blind) re-
view procedure realized by members of journal’s editorial board and in
well-founded cases also by recognized experts working in corresponding
areas.

Report on results of the review procedure is made and archived on
standardized forms.

Comprehensive information on results of the review procedure, to-
gether with guidance on how to proceed with submitted contributions,
will contribution’s submitters receive through an e-mail answer immedi-
ately after receiving the reviewers’ written opinions by the journal’s edi-
torial office and final judging the results of the review procedure by the
editorial board.
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Publication of Contributions

Publication of contributions in the journal SOCIETAS ET IURISPRU-
DENTIA is realized exclusively without any contributor’s claim for au-
thor’s fee (royalty). Submission of contributions for publication under-
stands the editorial office of the journal SOCIETAS ET IURISPRUDENTIA
as a manifestation of the will of the authors, through which the authors
all at once knowingly and voluntarily:

+ express their own agreement with publication of submitted contri-
bution in the journal;

4+ declare that the contribution presents their original, hitherto un-
published work;

+ declare their own agreement with specifying their workplace and
contact e-mail address in the section “Authors’ Contact List”.

Favouring the foreign languages in contributions is welcome.

Publication of the contribution texts will be provided exclusively in
the bilingual Slovak-English standardized letterhead template of the
journal SOCIETAS ET IURISPRUDENTIA, synchronously in the form of
complete versions of individual journal numbers as well as in the form of
single authors’ contributions. Publication process follows in correspond-
ing sections on the journal’s official website: http://sei.iuridica.truni.sk/
international-scientific-journal/.

Structure of Contribution

Title of Contribution in Original Language:

4+ please specify title, eventually subtitle of contribution in original lan-
guage;

Title of Contribution in English:

+ please specify title, eventually subtitle of contribution in English
not required in the case of English as the language of the original,

Author of Contribution:
+ please specify author’s given name, surname and all academic de-
grees;

Abstract in English:
4+ please specify abstract in English, circa 10 rows
not required in the case of English as the language of the original,
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Key Words in English:

4+ please specify key words in English, circa 10 words
not required in the case of English as the language of the original;

Abstract in Original Language:
4+ please specify abstract in original language, circa 10 rows;

Key Words in Original Language:
4+ please specify key words in original language, circa 10 words;

Text of Contribution:

4+ please specify in following structure: introduction, main text, conclu-
sions; text broken down into chapters, eventually subchapters; the
contribution may include sheets, charts, figures, pictures, etc., but it
is necessary to indicate their sources with all obligatory bibliograph-
ic details in the full extent; notes and references to literature, please,
specify in the footnote according to current bibliographic standards
Note: all obligatory bibliographic data must be included to the full ex-
tent - both in references in the footnote as well as in bibliography list
at the end of contribution; it is also essential that all of literature re-
ferred in the footnotes of the contribution’s text fully corresponds to
the sources listed in the bibliography list placed at the end of the con-
tribution and vice versa;

Literature:

4+ please specify a complete bibliography of all sources according to
current bibliographic standards
Note: all obligatory bibliographic data must be included to the full ex-
tent - both in references in the footnote as well as in bibliography list
at the end of contribution; it is also essential that all of literature re-
ferred in the footnotes of the contribution’s text fully corresponds to
the sources listed in the bibliography list placed at the end of the con-
tribution and vice versa;

Author’s Contact:
#+ please follow the below mentioned model structure of contact infor-
mation on the author of contribution:

Ing. Jana Koprlova, PhD.
Faculty of Law

Trnava University in Trnava
Kollarova 10

917 01 Trnava
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Slovak Republic

jana.koprlova@gmail.com

Contribution manuscripts can be accepted only in electronic version
in the format of the text editor MS Word document. Applying the stand-
ardized types and font sizes, line spacing as well as text formatting in the
contribution manuscripts is highly recommended.

Your contribution manuscripts send, please, to the e-mail address of
the journal’s editorial office sei.journal@gmail.com.

In the case of any uncertainty or necessity of providing additional in-
formation send your questions, please, to the e-mail address of the jour-
nal’s editorial office sei.journal@gmail.com.

We are looking forward to your contribution!
Yours faithfully,

Team SOCIETAS ET [URISPRUDENTIA
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Eticky kodex

Clanok I. VSseobecné ustanovenia

Medzindrodny internetovy vedecky casopis SOCIETAS ET IURISPRU-
DENTIA (d’alej len ,c¢asopis“) vydava Pravnicka fakulta Trnavskej univer-
zity v Trnave a tematicky sa zameriava na spolo¢ensky vyznamné priere-
zové suvislosti otazok verejného a sikromného prava na narodnej, nad-
narodnej, ako aj medzinarodnej trovni, prelinajicimi sa s taziskovymi
oblastami spolocensko-vednych disciplin. Redakcia ¢asopisu sidli v prie-
storoch Pravnickej fakulty na Kollarovej ulici ¢. 10 v Trnave.

Casopis ma charakter vedeckého recenzovaného ¢asopisu, ktory vy-
chadza v on-line elektronickej podobe pravidelne Styrikrat rocne na ofi-
cialnej webovej stranke Casopisu http://sei.iuridica.truni.sk. Publikova-
nie textov prispevkov sa uskutocniuje v dvojjazycnej slovensko-anglickej
Standardizovanej hlavickovej Sabléne Casopisu, ato sicasne v podobe
kompletnych verzii jednotlivych ¢isiel, ako isamostatnych autorskych
separatov uverejnenych v zodpovedajtcich rubrikach na webovej stran-
ke ¢asopisu.

Casopis pontika podnetnti a in$pirativnu platformu pre komunikaciu
na urovni odbornej aj obcianskej verejnosti, a rovnako aj pre vedecké
a celospolocensky prinosné rieSenia aktudlnych pravnych otdzok prob-
lematiky dejin prava, teérie prava, rimskeho prava, cirkevného prava,
ustavného prava; l'udskych prav a zdkladnych slobod, medzinarodného
prava, eurdpskeho prava, obcianskeho prava, hospodarskeho prava a ob-
chodného prava, pracovného prava, prava socialneho zabezpecenia,
spravneho prava, prava zivotného prostredia; financného prava, prava
dusevného vlastnictva, trestného prava akriminolégie, v kontexte ich
vednych oblasti, ku ktorym patria najmd medzinarodné vztahy, verejna
politika, verejna sprava, psycholdgia, sociol6gia, demografia, manazment
a marketing, medzindrodné ekonomické vztahy, ako aj svetova ekonomi-
ka, nadnarodné ekonomiky a narodné ekonomiky.

Webova stranka casopisu ponuka Citatel'skej verejnosti informacie
vbeZznom grafickom rozhrani, a sibeZzne aj v grafickom rozhrani Blind
Friendly pre slabozrakych citatelov paralelne v slovenskom, anglickom
anemeckom jazyku. V uvedenych jazykoch zabezpecuje redakcia ¢asopi-
su aj spatni komunikaciu.
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Clanok II. Zodpovednost a publikacia prispevkov

Casopis prijima a publikuje vyhradne iba pévodné, doposial’ nepubliko-
vané prispevky, ktoré su vlastnym dielom autorov, ktori ich na uverejne-
nie v ¢asopise predkladaju. Autori prispevkov vedecky ¢i pedagogicky
posobia v zodpovedajucich oblastiach zamerania ¢asopisu a maju ukon-
¢ené zodpovedajice akademické vzdelanie na irovni minimalne druhého
stupiia vysokoskolského studia.

V stlade s vy$sie uvedenym ustanovenim sa automaticky so zodpo-
vedajicim odévodnenim zamietaju prispevky uz preukazatelne publiko-
vané, ako aj prispevky, ktoré napiiiaji skutkovi podstatu plagiatu &i ne-
opravneného, respektive nezdkonného zasahu do autorského prava pod-
l'a autorského zadkona v platnom znenf.

Informécie pre autorov zverejnené na webovej stranke ¢asopisu su
zavazné. Uprednostiiovanie cudzich jazykov v prispevkoch je vitané.

Zodpovednost za dodrzanie vSetkych nevyhnutnych predpokladov
a poziadaviek kladenych na prispevky publikované v ¢asopise nesu od-
borni garanti z radov ¢lenov redakénej rady a redakéného okruhu c¢asopi-
su zodpovedajuici za konkrétne prierezové sekcie vo vztahu k vedeckej
stranke prispevkov, hlavny redaktor vo vztahu k formalnej stranke pri-
spevkov, vykonny redaktor vo vztahu kuplatneniu metodologickych,
analytickych a Statistickych otazok v prispevkoch, jazykovi garanti
v ramci redakcnej rady €asopisu a v odévodnenych pripadoch tiez uzna-
vani jazykovi odbornici vo vztahu ku gramaticko-Stylistickym poZiadav-
kam a jazykovej Cistote prispevkov.

Publikacia prispevkov v ¢asopise sa uskutociiuje vyhradne bez aké-
hokol'vek naroku prispievatelov na autorsky honorar. PredloZenie pri-
spevkov na publikaciu posudzuje redakcia ¢asopisu ako prejav vole auto-
rov, ktorym autori vedome a dobrovol'ne sti¢asne:

#+ prejavuja svoj suhlas s uverejnenim predlozeného prispevku v ¢aso-
pise;

+ potvrdzuju, Ze prispevok je ich pévodnym, doposial nepublikovanym
dielom;

#+ potvrdzuju svoj sthlas suvedenim ich pracoviska a kontaktnej e-
mailovej adresy v rubrike ,Kontakty na autorov*.
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Clanok III. Recenzné konanie

Posudzovanie zaradenia prispevkov na publikaciu v ¢asopise sa uskutoc-
Nuje nezavisle a nestranne na zaklade obojstranne anonymného recenz-
ného konania zaistovaného ¢lenmi redakcnej rady casopisu a v odévod-
nenych pripadoch tiez uznavanymi odbornikmi pdsobiacimi v zodpove-
dajucich oblastiach.

Zapis o vysledkoch recenzného konania sa vykonava a archivuje na
Standardizovanych formularoch.

Sdhrnnu informaciu o vysledku recenzného konania, spolu s usmer-
nenim ohladom dalSieho postupu, obdrZia predkladatelia prispevkov
prostrednictvom e-mailovej odpovede bezodkladne po doruceni vyhoto-
venych recenznych posudkov redakcii ¢asopisu a zadvere¢nom posudeni
vysledkov recenzného konania redakénou radou.

Prispevky sa so zodpovedajicim pisomnym oddévodnenim automa-
ticky zamietaju v pripadoch, pokial’:

4+ autor prispevku preukazatel'ne neméa ukoncené tplné vysokoskolské
vzdelanie, t.j. vysokoSkolské vzdelanie druhého stupiia;

4+ prispevok preukazatelne nezodpovedd minimilnym S$tandardom
a Standardnym Kritériam vedeckej etiky, ktoré sa kladu asu vse-
obecne vedeckou verejnostou a vedeckou obcou uznavané vo vztahu
k prispevkom danej kategérie (Stadie, eseje, recenzie publikacii, in-
formacie alebo spravy), ¢i uz z hl'adiska rozsahu, naplne, metodolo-
gickych vychodisk, pouZitej metodolégie, a podobne, ako aj z hl'adi-
ska spravneho, dplného avedecky korektného uvadzania vSetkych
pouzitych bibliografickych odkazov.

Clanok IV. Vyhlasenie o pristupeni ku kédexom a zasadam
publikacnej etiky Komisie pre publika¢nu etiku

Casopis v plnej miere uplatiiuje a dodrziava kédexy a zasady publikaénej
etiky Komisie pre publikacna etiku (Committee on Publication Ethics
COPE) zverejnené na webovej stranke Komisie pre publikacnu etiku
http://publicationethics.org/. Uvedené zdsady a pravidla publikacnej
etiky sd zavazné pre autorov prispevkov, redakénd radu ¢asopisu, redak-
torov a redakciu ¢asopisu, recenzentov prispevkov, ako aj vydavatela ¢a-
sopisu.
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Clanok V. Nezavislost a nestrannost

Casopis je nezavislym a nestrannym medzinarodnym vedeckym interne-
tovym periodikom.

Clanok VI. Rozhodny pravny poriadok

Casopis a vietky s nim stvisiace pravne skuto¢nosti a pravne tikony sa
riadia pravnym poriadkom Slovenskej republiky.

Trnava 31. december 2013
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Code of Ethics

Article I. General Provisions

International scientific online journal SOCIETAS ET IURISPRUDENTIA
(hereinafter only “journal”) is published by the Faculty of Law at Trnava
University in Trnava, and it thematically focuses on social relevant inter-
disciplinary relations on the issues of public law and private law at the
national, transnational and international levels connected to the key are-
as of social science disciplines. The journal’s editorial office resides in
premises of the Faculty of Law in Kolldrova Street No. 10 in Trnava, Slo-
vakia.

The journal has the nature of ascientific peer-reviewed journal,
which is issued in an electronic on-line version regularly four times
ayear on the official website of the journal http://sei.iuridica.truni.sk/
international-scientific-journal/. Publication of the contribution texts will
be provided exclusively in the bilingual Slovak-English standardized let-
terhead template of the journal, synchronously in the form of complete
versions of individual journal numbers as well as in the form of single au-
thors’ contributions. Publication process follows in corresponding sec-
tions on the journal’s official website.

The journal provides a stimulating and inspirational platform for
communication both on the professional level and the level of the civic
society, as well as for scientific and society-wide beneficial solutions to
current legal issues in questions of legal history, theory of law, roman
law, canon law, constitutional law, human rights & fundamental free-
doms, international law, European law, civil law, economic law & trade
law, labour law, social security law, administrative law, environmental
law, financial law, intellectual property law, criminal law and criminolo-
gy, in context of their broadest interdisciplinary interference with areas
of social science disciplines, those represent above all international rela-
tions, public policy, public administration, psychology, sociology, demog-
raphy, management and marketing, international economic relations as
well as world economy, transnational economies and national economies.

The website of the journal offers the reading public contributions in
the common graphical user interface as well as in the blind-friendly in-
terface, both parallel in the Slovak, English as well as German languages.
In all those languages the journal’s editorial office provides also feedback
communication.
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Article II. Responsibility and Publication of Contributions

The journal accepts and publishes exclusively only original, hitherto un-
published contributions written as the own work by authors those are
submitting the contributions for publication in the journal. Contributors
are scientifically or pedagogically engaged in areas corresponding with
the main orientation of the journal and they have completed adequate
academic qualification, at least the second degree of academic education.

In accordance with the foregoing provision shall be automatically
with the adequate justification rejected contributions those have been
provably already published as well as contributions those constitute the
merits of plagiarism or of unauthorized, respectively illegal interference
with the copyright under the protection of the Copyright Act in force.

Information for authors published on the journal’s website is bind-
ing. Favouring the foreign languages in contributions is welcome.

Responsibility for compliance with all prerequisites and require-
ments laid on contributions published in the journal have special super-
visors within the journal’s editorial board responsible for specific inter-
disciplinary sections in relation to the scientific aspects of contributions,
editor in chief in relation to the formal aspects of contributions, executive
editor in relation to the application of methodological, analytical and sta-
tistical questions in contributions, language supervisors within the jour-
nal’s editorial board and in well-founded cases also recognized language
experts in relation to the grammar and stylistic requirements and lin-
guistic purity of contributions.

Publication of contributions in the journal is realized exclusively
without any contributor’s claim for author's fee (royalty). Submission of
contributions for publication understands the editorial office of the jour-
nal as a manifestation of the will of the authors, through which the au-
thors all at once knowingly and voluntarily:

#+ express their own agreement with publication of submitted contri-
bution in the journal;

+ declare that the contribution presents their original, hitherto un-
published work;

#+ declare their own agreement with specifying their workplace and
contact e-mail address in the section “Authors’ Contact List”.
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Article III. Review Procedure

Reviewing the contributions for publication in the journal follows with
amutually anonymous (double-blind) review procedure realized inde-
pendently and impartially by members of journal’s editorial board and in
well-founded cases also by recognized experts working in corresponding
areas.

Report on results of the review procedure is made and archived on
standardized forms.

Comprehensive information on results of the review procedure, to-
gether with guidance on how to proceed with submitted contributions,
will contribution’s submitters receive through an e-mail answer immedi-
ately after receiving the reviewers’ written opinions by the journal’s edi-
torial office and final judging the results of the review procedure by the
editorial board.

Contributions will be with adequate written justification automati-
cally rejected in cases, if:

+ the contributor hasn’t provably completed the entire university edu-
cation, i.e. the academic qualification of the second degree;

4+ contribution provably doesn’t comply with the minimum standards
and standard criteria of scientific ethics, which are imposed and gen-
erally respected by the scientific public and scientific community in
relation to contributions of the given category (studies, essays, re-
views on publications, information or reports), whether in terms of
extent, content, methodological assumptions, applied methodology
and similarly, or in terms of a proper, complete and scientifically cor-
rect indicating all the bibliographic references.

Article IV. Declaration of Accession to Codes and Principles of
Publication Ethics of the Committee on Publication Ethics

The journal fully exercises and observes codes and principles of publica-
tion ethics of the Committee on Publication Ethics COPE published on the
website of the Committee on Publication Ethics http://publicationethics.
org/. Listed principles and guidelines of publication ethics are binding for
contributors, journal’s editorial board, journal’s editors and editorial of-
fice, contribution reviewers as well as journal’s publisher.
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