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Articles

Social Networks: Problems of Legal Definition and Correlation
with Legal Regime of Electronic Media

Vladyslava M. Zavhorodnia -~
a Sumy State University, Ukraine

Abstract

The article is devoted to the study of modern approaches to the legal definition of social
networks, electronic media, as well as establishing the correlation between the legal concepts of
"social network" and "electronic media". Author analyzes the legislation and practice of Ukrainian
courts concerning the activities of social networks, identifies significant gaps in the regulatory
framework, as well as critical contradictions in law enforcement practice.

The experience of the USA and the EU with regard to the introduction of social networks and
user pages into the legal field as specific forms of creation and distribution of information content
has been studied. Measures are proposed to amend and the current legislation, taking into account
effective foreign practice. The expediency of introducing the term "social media" into the legislation
is argued. The nature of activities, both individual bloggers and information groups designed for a
wide audience can be attributed as a social media. The status of these actors cannot be unduly
regulated, however, it should be different from users for whom the creation and distribution of
content is not the main goal. Separate criteria for such a distinction are highlighted, the need for
the legislative establishment of identification rules, specific measures of responsibility,
opportunities for refuting false information are indicated. It is also suggested to provide, in the case
of voluntary state registration, the professional status of a blogger, similar to the status of a
professional journalist.

Keywords: electronic media, information, content: social media, social network, social
media services regulation.

1. BBenenue

B 2016 romy 3apeunsiii cyg r. CymMbl NpU3HQJI BUHOBHBIM B COBEPIIEHUU YTOJIOBHOTO
IIPeCTYIUJIEHUs, MPelyCMOTPeHHOro 4. 3 cT. 109 YK Vkpaunsl («/leiicTBus, HanpaBjeHHbIE HA
HACUJIBCTBEHHOE W3MEHEHHEe WIU CBep)KeHHe KOHCTUTYIIMOHHOTO CTpOs WM Ha 3axBar
roCyZJapCTBEHHOM BJIACTH, COBEPIIEHHbIE C KCIIOJIb30BAHUEM CPEICTB MAacCOBON HWHOpMAIUM»
(KK Ukrainy, 2001), rpaskIaHuHa, pacIIpOCTPAHSBIIEr0 Ha CBOEH CTPAHUIIE B COIUAJIBHOU CETH
COO0IIeHUs ¢ MPU3bIBAMH K HACHUJIBCTBEHHOMY W3MEHEHHUIO U CBEPKEHUI0 KOHCTHUTYIIHOHHOTO
crpos. KBanudukanus npecryrieHus Mo 4. 3 YKa3aHHOU CTaTbU OCHOBBIBAJIACH UMEHHO Ha TOM,
YTO COBEPIIAJIOCh OHO C MCIOJIb30BAaHUEM CpeJICTB MaccoBoU mHopmanuu. Kak onpeznenui cyz,
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«CTpaHUI[Aa B COIUMAJIBHOU ceTn «BKOHTaKTe» WCIOIb30BaIaCh KaK CPEACTBO MAacCCOBOM
nHbOpMaIiu B CcMbIcJle TpeOoBaHW ab3ameB 47, 55 Y. 1 cT. 1 3akoHa YKpauHBI
«O TeleKOMMYHUKAIUAX» U CT. 22 3akoHa YkpauHbl «00 wuHpopmaruu»» (Sprava
N9 591/442/16-k 5). B cymeOHOM pellleHHH TaKKe OTMeYaeTcs, YTO IyOJUYHbIe IPHU3BIBBI K
HACWIbCTBEHHOMY HW3MEHEHHWI0 W  CBEPXKEHHI0  KOHCTUTYIIMOHHOTO  CTpOs,  3axBaTy
TOCY/IapCTBEHHOM BJIACTH U CBSI3aHHBIE C STUMU MIPU3bIBAMH MaTePUaJIbl, Oy/Iydd pa3zMeIeHHbIMU
Ha CTPAHUIlE B COIMAJIHHON CETH U B CO3/JAHHOU OCYKJE€HHBIM TpYIIE, CTaJTH JIOCTYIHBIMU
HEOTPAaHUYEHHOMY KOJIMYECTBY IIOJIb30BaTeJIEH, aBTOMATHYECKH IOSBJISUIUCh B JIEHTE HOBOCTEHN
«JIpy3ei» u moanucYukoB (Sprava N2 591/442/16-k 5).

[MTo3urus cyza OTAeTbHBIMU SKCIIEPTAMH PACCMATPUBAETCS KaK JIOBOJIBHO CIIOPHAs, HMEHHO
B YACTHU OTHECEHUs CTPAHUIIBI B COI[UAJIBHOU CETU K KaTErOPHUH CPEICTB MacCOBON MHMOpMANN
(Svoboda slova, 2017), HO TpuroBop He ObLT 00KaJI0BaH U BCTYIWJI B 3aKOHHYIO CUIy. B TO ke
BpeMs, B ITPAKTHUKE YKPAaUHCKUX CY/IOB MOKHO HAUTH U IIPOTHBOIIOJIOKHBIE TPUMepPHIL. Tak, yxe B
2020 TOAy KUTeJIbHUIIA BoJIbIHU ObLIa OCY>K/IeHa 3a MTPU3bIBBI B TOH JK€ CONMAIbHOU CETHU «B3STh
KueB» u mpu mnoMommu OpPY:KUs H3THATh IIPeCTaBUTEsEd AeHcTByloled BiactH. OmHaKO,
Kosesibckuii roppaiioHHBIN ¢y BosbIHCKOM 00J1acTH HE CYesl BO3MOKHBIM IIPUMEHHTH 4. 3 CT. 109
YTro/I0BHOTO KOZIeKca YKpauHbI B KOHTEKCTE COBEPIIIEHHUsI IIPU3BIBOB C UCIIOJIb30BAHUEM MacCCOBOM
“H(GOpPMAITUA, UHKPUMHUHHPOBAB OCYKJE€HHOH 0oJiee MATKYI0 4. 2 JaHHOW cTaThH. JlaHHBIN
MIPUTOBOP TaK’Ke BCTYIIJI B 3aKOHHYIO ciity (Sprava N2 159/3137/20).

JleicTBUTENBHO, CT. 22 3aKoHa YKpauHbl «O0 wHpOpMAIUN», OMpEesIAIoNas MoCIeTHIe
KaK «CpPEeJICTBa, TIIpeJHA3HAYEHHbIE /IS IMyOJMYHOTO PACIPOCTPAHEHHS MeYaTHOW WJIH
ayauoBusyasibHor wuHMopMarun» (Pro informatsiiu, 1992), ocrapjiser IIHPOKOe IOJiEe JIs
TOJIKOBAaHUS W, B IPHUHIIUIIE, MOXKET OXBATUTh KaK COI[UAJIbHYIO CeTh B IejioM (mwiatgopmy,
MIPEIOCTABJISAIONIYIO T€ VUM MHbIE BO3MOXKHOCTH JIJIsl OHJIAH KOMMYHUKAIUN), TAK U CTPAHUYUKY
OT/IeJIBHOTO ITOJIb30BATEJIS WJIH II0JIb30BATEIBCKYIO TPYIILY. OTO U He YIUBUTEIBHO, YUUTHIBAs, UTO
YKa3aHHBIA 3aKOH ObLI MPUHAT B 1992 TOJTy, 3a710JITO JI0 MACCOBOTO pacrpocTpaHeHus MHTepHeTa,
He TOBOPS Y?Ke O COIMAIbHBIX ceTsaX. OOIeHre B CONMAIbHBIX CETSAX SBJIAETCS JOBOJIBHO HOBOU
dopmoii 00IIecTBEHHBIX OTHOIIEHWH. Jla’ke C yd4eToM TOTO, YTO CyTh STHUX OTHOIIEHUU
coxpaHsieTcsi (Oyab TO TpaBOMeEpHAs JEATEJIbHOCTh — peayiM3allis MpaBa Ha cBOOOAY CJIOBa,
pasMelleHre peKJaMbl, — WJIH COBEpIIeHHEe IPOTHBOIPABHBIX JEeSIHHUH, IPECTYIUIEHHH C
HCIIOJIb30BAHUEM COITUAJIBHBIX ceTeld, auddamaiuu), NnpaBoOBOe PETYJIHMPOBAaHHE IOJIKHO
TpaHCHOPMHUPOBATHCS, YUUTHIBAs CIENN(PUKY COIUAIBHBIX ceTell. Ha cerogHsIIHUYN JIeHb, KaK B
VYkpauHe, Tak U B psiie IPYTUX CTPaH, BOIIPOCHI OHJIAH KOHTEHTA, B3AUMO/IEUCTBUS B COITUATIbHBIX
CeTsX, YACTHBIX U IyOJUYHBIX aCHEKTOB WX (YHKIMOHUPOBAHUS HE HAILINA HAJJIEMKAIIETO
IOPUNYECKOTO 3aKpeIvieHus. B yacTHOCTH, MPOGJIEMHBIM OCTAeTCS W BOIPOC O TOM, B KaKHUX
CJTyJasx COIMAJIbHbIE CETU MOTYT (MJIM HEe MOTYT) PacCMaTPUBATHCA KaK BJIEKTPOHHBIE CPEJICTBA
MaccoBOH HWH(pOpMAIMU U Kakue IOpPUANYECKHe TPeOOBAHUA JOJKHBI K HUM BBIIBUTATHCH.
OTcyTcTBHE  aIeKBaTHOTO  PEryJIMpOBaHUsI B JJAaHHOM  CJlydae  CO3/aeT  IPaBOBYIO
HeOIlpeIeJIEHHOCTh, PUCKHA HETAaTHUBHBIX IOCIEACTBUN /I TPAK/IaH — SIK TeX, KTO PACIPOCTPaHsIET
“H(GOPMAITHIO, TaK U TEX, KTO ee OTpebJIseT.

H3yuyeHUI0 COBPEMEHHBIX IIOJXOJOB K IIPAaBOBOMY OIIPEJEIEHUI0 COIHAJIbHBIX CETeH,
JJIEKTPOHHBIX CPEJICTB MAacCOBOM WH(OpMAIMK, a TaKKe YCTAaHOBJIEHHIO COOTHOIIEHUS
IOPUAUYECKUX TTOHATUH «COIUAIbHASA CETh» U «JJIEKTPOHHOE CPEICTBO MACCOBOM HH(pOpMAIHL»
MIOCBSAIIEHA JIAHHAS CTAThS.

2. MarepuaJjbl 1 METOAbI

BBujy HezmaBHEW WCTOPUH BUPTYAJIBHOTO OOINEHHUsS BOIIPOCHI IIPABOBOTO PETYJIHPOBAHMUSA
(GYHKIIMOHUPOBaHUS COIMAIBHBIX CETEH IOKa He pa3paboTaHbl HAJJIEKAIMUM 00pa3oM HU B
IOpUJIMYECKON HayKe, HM B IPABONPUMEHUTEIBHOU MpAKTHUKe. Tak ke M 3aKOHOJATEIbCTBO
OOJIPIIMHCTBA COBPEMEHHBIX TOCY/IapCTB  HE  COZEPIKUT  JIETAJIBHOW  peryilaMeHTaIuu
MHGOPMAITMOHHBIX OTHOIIEHUH, OCYII[eCTBIISIEMBIX ITOCPEJICTBOM COLIMAIBHBIX ceTell. UTo KacaeTcs
COOCTBEHHO 3JIEKTPOHHBIX CPEICTB MAacCOBOM MHGOPMAIMU, TO B I[€JIOM PsJie CTPAaH CYyIIeCTBYIOT
crelruaJibHble HOPMAaTUBHO-IIPABOBbIE AaKTbI, YCTAHABJIMBAIOIIME PpPAMKH WX JeATeJbHOCTHU.
V3yueHne HOpMaTUBHBIX JOKyMeHTOB Ykpaunb! u CIIIA (kak rocyzapcTBa, B paMKaX I0PUCAUKITAN
KOTOPOTO JleicTByeT OOJIBIIMHCTBO Haubosiee TMOIYJSAPHBIX COIMAJIBHBIX ceTell), AaKTOB
KOMMYHHUTapHOro mpasa EBpomelickoro Corosa, a Takke CyZeOHOU NPaKTHUKU CTaJIO0 OCHOBOU
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dopMupoBaHHA BBIBOZOB B paMKax 5TOH paborbl. Teoperuueckuii 06asuc HCCIELOBAHUA
COCTABJIAIOT IIyOJIUKAIIMH, AHAJIU3UPYIOIII€ OCHOBHBIE ACIIEKTHI MOJIUTHKH PAa3IMUHBIX TOCYIapPCTB
B OTHOIIEHHH 3JIEKTPOHHBIX CPEACTB MAacCcOBOH HH(OpMaLMU W COIUaNIbHBIX cereil (Myers,
Hamilton, 2014; Mudra, 2015; Richter, Koch, 2008; Slavko, 2020).

3. O6¢cy:kneHue

[Ipo6siema BBeneHUsA (GYHKIMOHUPOBAHUA COIMAJIBHBIX CeTed B IPABOBOE IOJIE SIBJISETCSA
BeCbMa OCTPOH, KaK /I YKPaWHbI, TaK U JUISA IIE€JIOTO psZila Pa3BUTHIX CTPAH, YbU ITPABOBBIE
CUCTEMBI PAaCCMATPUBAIOTCS HA ITOCTCOBETCKOM IPOCTPAHCTBE KAK JOCTATOUYHO 3(deKThuBHBIE U
MOTYIIME CJIYKUTh Oo0pas3laMu /il 3aMMCTBOBAaHMSA II€PEJOBOTO OIBbITAa. Tak, MO MHEHHUIO
IIBEHIIAPCKOTO TIOJIUTUKA B AMeps, comuasibHble CETU CO3JAI0T HOBOE U3MEpeHue B
KOMMYHUKAIIUU U UCIIOJIH30BAHUY CPEJCTB MaccOBOM MHMOpPMAaNNK, KOTOpoe HeceT B cebe yTPO3bl
COOJTIOZIEHUIO HAIlMOHAJIBHBIX 3aKOHOB M 3alllUTe OCHOBHBIX mpaB rpakaaH (Rechtliche Basis,
2011). YKa3aHHbIE yTPO3bl U PUCKH, B YACTHOCTH, KACAIOTCSA IIPABWJI 3AIIUTHI JAHHBIX, OXPAHbI
YacTHOM JKU3HM, Auddamarnuy, AUCKPUMUHAIIUM, Pa3KUTaHUA MeEKHAIIMOHAJIBHOU WU
pPeJIUTMO3HOM PO3HU, HEHABHUCTH MeXKy IIPEACTaBUTENIAMU PA3JUYHBIX COIUAJIBHBIX TIPYIIII,
HOCHUTEJIAMU IPOTHBOOOPCTBYIOIIUX H7eosioruil. HecMoTps Ha TO, 4TO OCO3HAHHME IPOOJIEMBI U
HeoOXO0/IMMOCTHU IOUCKA IIPABOBBIX IIyTeH ee pellleHus B HaAyYHBIX, IOJIUTHYECKUX U I0PUIUYECKUX
Kpyrax o0IecTBa MPOU30IIIIO Y3Ke OKOJIO JAECSATH JIET TOMY HasaJ], CJI0KHOCTh M HEOPAUHAPHOCTD
3aJ1a4M He MTO3BOJIMJIA TTIOKA PAa3pElIuTh ee Ha/JIeXKa[uM 00pa3oM.

[ToHATHE COIUAIBHBIX CETEH TOJIKYETCS YYEHBIMU JIOCTAaTOYHO pas3HooOpasHo. Tax,
COIMAJIbHBIE CETU OMNpENesSIoT KaK OHJIAMH coollecTBa TIoOJb3oBaresier HTepHeTa,
00beTMHEHHBIX OOIMMMHM WHTEpecaMd B TpefesiaX OJIHOTO pecypca, Ha KOTOPOM OHU HMEIOT
BO3MOXKHOCTh OOMeHMBAThCA WHGOpMAIend, oOIaThcs IMPH IOMOIHA BHUIEOCBA3H, IOJIyYaTh
ceexkue HoBocth (Mudra, 2015: 209); NOpUKIAJHBIE CHCTEMBI, KOTOpbIE IIPEIJIAraloT
IIOJIb30BaTeNAM (YHKIMOHAJIbHbIE BO3MOXKHOCTH [JI YIIpaBjeHUs uJleHTUdUKanued u
IIO3BOJIAIOT IOAJEPKUBATh CBA3b ¢ JApyruMH moJb3oBarensiMu  (Richter, Koch, 2008).
CornuasibHble ceTd (coluanbHble Meina) 0003HAYAIOTCA TaK JKe Kak 0oJiee Wiu MeHee OTKPBITHIE,
MHTEPAKTUBHBIE IIaTHOPMBI yUaCTHUsA, KOTOPbIE O3BOJIAIOT CyO'beKTaM O0IIAThCs, YCTAHABINBATh
U TOJ/Iep:KUBATh OTHOIIEHUS; JAI0T I0JIb30BaTeIAM BO3MOXKHOCTh I'eHEPUPOBATh KOHTEHT KakK
VH/IUBUJIyJIbHO, TaK U COBMECTHO C TPETHbUMM JIMIAMHU, JIeJIaTh €ro JOCTYIIHBIM JUIS JIPYTUX U
JIeJINThCSI WM, PACIpPOCTPAHATh KOHTEHT, CO3JAHHBIA JPYTUMH II0JIb30BATEIAMHU. BakHOU!
0COOEHHOCTBIO COITMAJIBHBIX CETEN SIBJISIETCSA Pa3MbIBAaHHE IPAHUI] MEXKIYy aBTOPOM, IIPOJIOCEPOM,
JIUCTPUOBIOTEPOM U TIOJIB30BATENIEM, a TaKMKe MEXKAY YaCTHON M IMyOJIWYHOM KOMMYHHKAIAEH
(Legal Basis, 2011). Kpome Toro, cpeau (pyHKITUH COIMAJIBHBIX ceTed ocoboe 3HAaUYeHHe UMEIOT
KOHTEHTHO-ODUEHTHUPOBAaHHbIE — yIpaBjieHHe wWHQopManueldl ¥W 3HAHUSAMH; CO3JaHHE,
oOHapyXeHUe, T[IOJIydeHHe CBEJIeHUW, YIpaBjIeHHWe ¢ OOMEH MHEHHSMH, 3HAaHHUAMU U
nHpopMmaruei (Slavko, 2020: 206-207).

CornuasibHble ceTH OOJIAZAIOT TAKUMU YHUKAJIBHBIMU YepTaMU, KaK TOPU30HTAJIIBHOE
pacupocTpaHeHue WHGOPMAIUH, JOCTYIHOCTh OBICTPOW  OOpaTHON  CBA3H, CO3JAHUE
MH(GOPMAITMOHHBIX «HUII» (CBOEro posa MHMOPMAIMOHHBIX IOAIIPOCTPAHCTB, (POKYCHUPYIOIINXCSA
Ha OIpe/IeJIEHHOU TeMaTHYeCcKON WU U/1e0sIoTudeckoil cdepe), YIPOIMIEHHOCTh KOMMYHUKAIUU.
Bce cxazaHHOe maeT uccaefoBaTeNAM OCHOBAHUSA YTBEPXKAATh, UTO COI[MAJIBHBIE CETU CJIyXKaT
TaKke caMbIM 3(pPeKTUBHBIM Ha CETOJHA CPEJICTBOM MaccoBOM MHMOpMAIUM, KaK B OTHOIIIEHUU
COOBITHI TJIOOAJTBHOTO MacinTaba, Tak M B YACTH JIOKAJIBHBIX HOBOCTEH, CBA3AHHBIX C OJIM3KUM
KPYTroM OOIIeHHs T0JIb30BaTesIsA coruanbHou cetu (Myers, Hamilton, 2014).

Urak, mo nesoMy psily MPU3HAKOB COITUAJIPHBIE CETH OTBEYAIOT MPU3HAKAM B3JIEKTPOHHBIX
(wu udPOBBIX) CPEACTB MAacCOBOM MH(OPMAIMHU ¥, BBINOJIHAT, 10 KpailHel Mepe, 4acTh UX
dyHKIMH, CBA3aHHBIX ¢ paCIpOCTpaHEHHEM WH(MOPMAINHU, peayin3allhel mpaBa Ha CBOOO/Ty C10Ba
U cBOOOY caMOBBIpakeHusA. [laHHBIN BBIBOJ, IIO/ITBEPIK/IAETCA U COOTHECEHUEM 3aKOHOATETbHBIX
JepUHUIIUN TOHATHA «CPEJACTBO MaccoBOM wHHGpopManum» ¢ NPUBEIEHHBIMH HaMH BbIIIE
OIpe/ieJIeHUAMHU COIUITBHBIX ceTel. Tak, Kak y»ke 0TMeuasoch, COIVIACHO CT. 22 3aKOHA YKPauHbI
«O6 mHpopManuu» CpefcTBa MaccOBOM MHGpOPMAUUU — 3TO CPEACTBA, NpeJHA3HAYeHHbIE /JIA
MyOJIMYHOTO  pacIpOCTpaHEHUs  [MeYaTHOM  WIKM  ay/IMOBU3YaJIbHOM  MHGOpManuu»
(Pro informatsiiu, 1992). B 3akonogatensctBe CIIIA 3aKpernsieH TEPMUH «MeAua OPraHU3AIUs»
(«media  organization»), oO6o03HaYaWINHH JIUI0O HWIA yUPEKJEHHE 3aHUMAIOIIEecs
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pacrpocrpaHeHreM HHGOPMAIIUU CPEH IIIMPOKOH IMyOJITMKHU ITOCPEJICTBOM T'a3€eT, JKYPHAJIOB, HHBIX
MeYaTHBIX U3/IAHUU, PAJN0, TEJEBUIEHUs, UHBIX cpeAcTB MaccoBori kommyHuKkaruu (U.S. Code §
1602). O6e nmeduHHUIUK, B TMPUHIIAIIE, MOTYT OBITh IPUMEHEHBI U K COIHMAJIBHBIM CETAM Kak
CpeZicTBaM MacCOBOM KOMMYHHUKAIIUH, PACITPOCTPAHAIONINM ay/TMOBU3YaJIbHBIN KOHTEHT, U aXKe K
OT/IEJIbHBIM TI0JIb30BATEJISIM.

B T0 ke Bpems, B 1. 21-22 /TlupektuBsl EBponeiickoro [Tapiamenta u CoBera 2010/13/€C ot
10 MapTa 2010 rojia ObLT MPeJICTAaBJIeH HECKOJIBKO MHOM MOAXO0/, — MOHATHUEM «ayAHUOBU3YaJIbHbIE
MeJIha YCJIYTU» OXBATBIBAJIUCH TOJIBKO TeJIEBUIEHUE U CPEZCTBA MACCOBON MH(MOPMAITUU B CBSA3H C
ux wWH(POPMAIMOHHBIM, Pa3BJeKaTeJIbHBIM K 00pa30BaTeJIbHBIM BJIUSHHUEM Ha IIHPOKYIO
0OII[eCTBEHHOCTh, a TaKXKe PACIpPOCTPAHEHWEM KOMMEDPUYECKON ayJHOBU3YaJTbHOU PpEKJIaMBbl.
CrenuayibHO OTOBApUBAJIOCH HMCKJIIOUEHHE JII0OBIX (DOPM UYACTHOTO OOINEeHUsl, MPUBATHHIX BeO-
CalTOB, CJTy4aeB MPEOCTABJIEHUS U PACIIPOCTPAHEHHS ayJUOBU3YaJIbHOTO KOHTEHTA, CO3JaHHOTO
OT/IEJIbHBIMU II0JTb30BATEIIMUA B IIEJIIX COBMECTHOTO HCIIOJIb30BAHUS B IIpeJiejiax TPYIIl II0
uHTepecaMm (Directive, 2010). Oguako, y>ke B 2018 roxy QupektuBa (EU) 2018/1808 BHecia
CYIIIECTBEHHbIE M3MEHEHUsI, KOHCTaTUPOBAB, YTO PBIHOK MeJHa YCJIyT 3HAYHUTEJHHO U OBICTPO
Pa3BWJICA BCJIEJICTBHE KOHBEPTEHIIMU TEJIEBU3BUOHHBIX U VIHTepHeT-cepBUCOB. PaszButue
TEXHOJIOTMH C/IeJlaJI0 BO3MOJKHBIM TIOSIBJIEHME HOBBIX BHJIOB YCJIYT U HOBBIX THUIIOB
B3aUMO/IEHCTBUSI C M0JIb30BaTeIsIMU. HOBbIE THUITBI KOHTEHTA, B TOM YHCJIE, U CO3IaHHOTO CAMHUMU
MI0JIb30BATEJIAMU, IPUOOPETAIOT Bee O0JIblliee 3HaUeHMe. Takas MeiuitHasi KOHBEPTeHIUs TpebyeT
OOHOBJIEHUsI PETYJIMPOBAHUS, CO3aHUSA HOPMATHBHOU 0asbl, KOTOpAs OTpakajia Obl peasbHYIo
CUTYallMI0 HAa PBIHKE, oOecreunBasia ObI, B YACTHOCTH, OAJIAHC MEXKAY JOCTYIIOM K OHJIAHHOBBIM
KOHTEHT-CEepBHCaM, 3aI[UTOH MpaB ITOTpeduTeel u KoHKypeHuel (Directive, 2018).

3HAKOBBIM B KOHTEKCTe JAaHHOUW [/[MPEKTHBBI sABJISIETCA MPU3HAHHE TOTO (akTa, YTO TaK
Ha3bIBaeMbIe «COIMAIbHbIE Me/ina cepBHChI» (social media services) cTaHOBSATCS BasKHOM cpeo
Juisi obMeHa wH@oOpMaluel, pa3BiieueHud, oOpa3oBaHusi. COOTBETCTBEHHO, TaKHe COIHAIbHBIE
MeJlha CEPBUCHI JIOJKHBI OBITh BKJIIOUEHBI B c(pepy peryupoBaHusi JIMPEKTUBBI, IOCKOJIBKY OHHU
KOHKYPHPYIOT B 00pB0e 3a Te 3Ke ayINTOPUIO U JIOXO/IbI, YTO U ITPOYHE ayTHOBU3yaTbHbIE CPEJICTBA
MaccoBoil uWHPoOpMaruu. Kpome TOro, OHH MOTYT CTaTh apeHON pacIpOCTPAHEHUS BPEITHOTO
KOHTEeHTa — IUIOIIAJKaMHU /ISl Pa3’KUTaHUsI HEHABUCTH, JUCKPUMUHAIINH, MTOJACTPEKATEIbCTBA K
HACHJIUIO, COBEPIIIEHUIO TEPPOPUCTUUECKUX AKTOB.

[IpusHakoMm, Ha OCHOBAaHHU KOTOPOTO COITMAJIbHBIE MeJIa CEPBUCHI JOJIKHBI BKIIIOUAThCS B
chepy perynaupoBaHus JIMpPEKTUBBI, SBJAETCA OCHOBHOE (YHKIIMOHAJIbPHOE Ha3HAUYeHUe, IpU
KOTOPOM ayJWOBU3YaJIbHBI KOHTEHT HE SIBJISETCS BCIOMOTATEIbHBIM, JOIIOJTHUTEIbHBIM WU
MMEIONUM HEe3HAUUTEeJIbHBIN 00beM. I1Haue, ecu CTpaHUIA B COIMAJIBHOM CETH CIIEIIUAJIBHO
CO37laHa ISl  PEryJIAPHOTO TPAHCJAWPOBAaHUA WHGPOPMAIIMH, HOBOCTEH, aHATUTHYECKUX
MaTepuasoB, BUAEO KOHTEHTA U T.J., GaKTUUECKHU, OHA JIOJDKHA MOANAZATh MO/ PEKUM CPEJICTBA
MaccoBOU HHGPOPMAIUH.

[ToHATHO, 4YTO oOmpeAeJeHre B KaKAOM KOHKPETHOMY cJjiydae (PYHKIIMOHAIBHOU
HAIIPABJIEHHOCTH COLMAJIbHOTO MeJha TMPEACTABJIseT 3HAYUTEIbHYI0 CJIOKHOCTb, TMO3TOMY
HupexTtuBa ynosHomounBaet EBponelickyio Komuccuio usiaBaTh pakTuyeckue peKOMeH/Jalluu B
OTHOIIIEHUY MPUMEHEHUs KPHUTEPHUs OCHOBHOTO (QYHKIIMOHAJIHPHOTO Ha3HAYEHUs COIHMAJIBHOTO
MeJlha CepBHCa, a TakKe obecrieyeHus 00IeCTBEHHBIX HHTEPECOB U IPaBa Ha CBOOOY BbIPaKEHUS
B3mIAmoB (Directive, 2018).

Urto xacaerca CIIA, To ¢GyHKIMOHUpPOBAHME COLMATIBHBIX CeTel peryjupyercs psAaoM
(enepasbHBIX JOKYMEHTOB, TJIABHBIM 00pa3oM, 3akoHOM O TeslekoMMyHuKanusx (47 U.S. Code);
3akoHOM 00 aBTOpCKOM mpaBe B 1udpoBylto smoxy (Digital Millennium, 1998), a Tak»ke 3aKOHaAMU
OT/IEJIbHBIX IITATOB. B COOTBETCTBHUM C aMEPHKAHCKHM 3aKOHOJATEHCTBOM IIPOBEJIEHO UETKOE
pasyinune MeXxay OHJIaWH-TIaT(GOpPMOH, MPeoCTaBIIAIONIENH BO3MOXKHOCTD /11 KOMMYHUKAIIUH U
MTOJTb30BATEJISAMU.

Paznenn 230 3akoHa OT TeJIEKOMMYHHKAIUAX (TaK Ha3bIBA€MbIH 3aKOH O MOPSJOYHOCTH B
komMmyHuKanusax — Communications Decency Act (CDA)) 3amumiaer Be6-11aTOpMbI  OT
OTBETCTBEHHOCTU 3a BpEJl, MPUYUHEHHBIA KOHTEHTOM, KOTODBIH pPa3MECTHJIM IOJIb30BaTENH,
HampuMep, B  ciaydyae  IyOJuKanuid  KJIeBETHUYECKOW  wHpopManuu,  HapylleHUsd
KOH(UIEHITHATIPHOCTH U COBEPIIEHUS UHBIX TPAKJAHCKO-IIPABOBBIX JEJTUKTOB. TakuM 00pasom,
€CJTA TI0JTb30BaTeNb Pa3MelaeT KJIEBEeTHUUECKUN WM WHOW HE3aKOHHBIA KOHTEHT, COIMaJIbHAs
CeTh He HeceT OTBETCTBEHHOCTHU 32 BpeJl, IPUUNHEHHBIN B CBA3U C ITyOJINKaIen.
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OnHako, 3TH MpaBWwiIa He NPUMEHAIOTCA B OTHOIIEHWH YTOJIOBHBIX IPECTYIUIEHHH U
HapyIIeHUs I@paB HHTEJUIEKTyaJIbHOM COOCTBEHHOCTH, a TakKKe, €CJIM OHJIAHH IutaTdopma
IIOJIHOCTBIO WUTH YaCTUYHO co3/iaeT nH(opManmio uiu oopabateiBaer ee. Tak, B nese Fair Housing
Council of San Fernando Valley v. Roommates.com Anesuisiuonssiii cyy CIIA mist 9-ro okpyra
IIOCTAHOBIJI, UTO UMMyHUTeThI CDA He pacmpocTpaHsoTcsA Ha BeO-cepBUC, PA3MECTHUBIINH aHKETY
JUIS TIOTEHIMATBHBIX KBAPTUPOCHEMIIIUKOB. BOIPOCHI 3TON AHKETHI, CPEAU IIPOUEro, Kacayuch
MIOVICKA MTAPTHEPOB /IS COBMECTHOTO IIPOKUBAHUS U JIABAIM BO3MOKHOCTD BBIZIBUHYTD KEJIa€Mble
TpeOOBaHUS K TAKOMY IIApPTHEPY, HAMKMCAaTh HeOOXOMMble KOMMEHTAPUU. B psisie ciiyuaeB Takue
TpeOOBaHUSA M KOMMEHTAapUH HOCHWJIN JUCKPUMUHAIIMOHHBIN M OCKOpOUTENbHBIN xapakTtep. Cyna
perrui, 4To, chOPMUPOBAB aHKETY TAKOTO PoJia, TPeOys y MOJIb30BaTesell OTBEYaTh HA BOIIPOCHI O
reHjiepe, CeKCyaJIbHOU OpHeHTanuu (B KayecTBe 00A3aTEJbHOTO YCJIOBHUSA PErHCTpAaIllUd Ha BeO-
cepsuce), Roommates.com co371ay He TOJIBKO IUIOMIAAKY JUII KOMMYHUKAIUH, HO U CYIIIECTBEHHO
IOBJIUSJI HAa COZlep:KaHHe KOHTeHTa. ToT ¢akT, YTO IOJIb30BaTeJHM BeO-cepBHCA CO3/4aBaJIU
nHGOPMAIMOHHBIN KOHTEHT, OTHIONh He O3HadaeT, YTo Roommates.com He ABJAeTcA TaKXkKe
nocraBuukoM nadopmanuu (Fair Housing).

YTo 3Ke KacaeTcs HeMOCPEeACTBEHHO II0JIb30BaTesIeld COIUANIbHBIX ceTell, To K HuUM B CIIIA
IPUMEHSIOTCS CTaHZAPTHBIE MePhl OTBETCTBEHHOCTU 3a AuddamManuio Wi pa3MelleHHe UHOTO
HE3aKOHHOTO KOHTEHTA.

4. Pe3yabTarsl

B VkpaumHe, Kak y»Ke OTMEUaJIOCh, CYIIECTBYIOT Cepbhe3Hble IIPOOEbl B IIPABOBOM
peryJiupoBaHUM OHJIAMH KOMMYyHUKAuu. C OJIHOM CTOPOHBI, CTAaTyC CpeACTBA MacCOBOU
nHbOpMaIu TpeOyeT TOCy/IapCTBEHHON PETHCTPAIIMH U BJyiedeT 3a COOON PAJ IOPUIMIECKUX
nocsiesictBuii. C ApPyroi, — HOPMATHUBHO B HAJUIEXKAINEH CTEIEHU YPETryJIHPOBAaH TOJBKO CTATyC
IeYaTHBIX cpeacTtB MaccoBod wuHpopMmaruu (Pro drukovani zasoby, 1992), TemeBuaeHUs U
paguoBemanuss (Pro telebachennia, 1993; Pro telekomunikatsii, 2003). ChemuaabHOTO
3aKOHO/IaTe/IbCTBA HeT He TOJbKO B OTHOIIEHWU COLMAJIbHBIX CeTel U UX OTHeJIbHbBIX
II0JIb30BaTesIel, HampuMmep, O0JI0repoB, YbM CTPAHUI[BI HAIpPaBJIE€Hbl HA KaK MOXKHO OoJee
IIUPOKUN OXBaT ayIUTOPUU U MaKCUMaJbHOE pacnpocTpaHeHUe MHGOPMAIMOHHOIO KOHTEHTA,
HO JJaJke U CAWTOB HOBOCTEH W TPOYUX OHJIAWH-u3/aHuil. TpebOoBaHuWe 0053aTeIbHOU
rocyZJapCTBeHHOU perucTpanuy B KauecTBe cpe/icTBa MaccoBO MHGOPMANUH JJII TAKUX PECYPCOB
He MpeAyCMOTPeHO. B KakoW-TO CTENMEHHW 5TO CIIOCOOCTBYET CBOOOJIE CJIOBA, TaK KAaK ITO3BOJISET
HOBOCTHBIM CalTaM OBITH OTHOCUTEJIBHO CBOOOTHBIMU B COOCTBEHHOU JIEATESTHHOCTH OT KOHTPOJIS
CO CTOPOHBI roCyZjapcTBa. B To ke BpeMs, TakOW HPaBOBOW BAaKyyM NPHUBOAUT K TMOSIBJIEHUIO
CaWTOB, ZIAIONIUX WH(GOPMALMIO B MPOBOKAIIMOHHON M IIOKHpYOIIEH (opme, UTHOPUPYIOUIUX
CTaHJAPTHI JKyPHAJIUCTCKOU IMpodeccun v 3TUKH. Takue calThl 3a4acTyIO IasKe HE UMEIOT HUKAKUX
KOHTAKTOB PeJAKIUHM, K KOTOPOH MOKHO ObLIIO ObI OOpPaTUThCA 32 HCIPaBJIEHHEM HETOYHOU
nHbopMaIMy, HCIOJIb30BAaHMEM IIpaBa Ha ompoBep:keHue. Kpome TOro, otcyrcTBUE
0dUIMAIIBHOTO CTAaTyca y pe/lakKlUM JIMIIAeT U KyPHAIUCTOB NIPaB U JIONOJHUTEIbHOU 3allIUTHI,
obycsioBiieHHOU IpodeccronanbHbIM cratycoM (Onlain ZMI, 2019).

Eme ouH dakTop, KOTOPHIY BBI3BIBAET PSAJL BOIIPOCOB M MOXKET CO3/[aBaTh PEAJIbHYIO YTPO3Y
MaHUIYJIUPOBaHUs OOIIIECTBEHHBIM MHEHHEM — PACIPOCTPAHEHHUE B COIMATIBHBIX CETAX U JAPYTUX
BJIEKTPOHHBIX Cpe/CTBaX MaccoBOM HMHGOpPMAIMU HENPOBEPEHHOW, WJIM YMBIIUJIEHHO JIOXKHOU
nHbOpPMAIUH, UCIIOJIb30BaHUE POOOTOB WU «(ENKOBBIX aKKAYHTOB» C II€JIbI0 PACIPOCTPAHEHUA
OTIpe/ieJIEHHBIX WJIeH, TMPU3BIBOB, OIEHOK COOBITUHA. B ciyuae, korga Takme WHMOPMAIMOHHbBIE
KaMIIAaHUM CTAHOBATCSA JIEWCTBUTEJHBHO MAaCCHPOBAHHBIMH, IOTpPeOUTENsIM WHGOPMAIUU
CTAaHOBUTCS JIOBOJIBHO CJIOKHO YCTAaHOBUTB, CZE€JIAHO COOOINEHWE HACTOSIIMM YeJIOBEKOM OT
CBOETO UMEHH, WU DaTBITUBOH, HECYIIIECTBYIONIEA B PeaTbHOMN JKU3HU JIMYHOCTHIO, UM BOOOIIE
MAIIIMHOM, OCHAIIIEHHOHN UCKYCCTBEHHBIM HHTEJIJIEKTOM.

Hdymaercsa, npoananusupoBadHblii Hamu onblT CIIHA um EC nmaer ocHoBaHuA ykKas3aTh Ha
CYIIECTBEHHbIE MOMEHTBI, KOTOpble MOIVIM OBl ONTHUMU3UPOBATh IMPABOBYIO pEIrJIAMEHTAIUI0 B
naHHOU cdepe. CoruasibHbIE CETH CYIIECTBEHHO OTJIMYAIOTCA U OT TPAJUIIMOHHBIX I€UYaTHBIX
CpeZcTB MaccoBOM MHGOpPMAIUU, U OT TeJepajUoBellaHus, U Jla’ke OT HOBOCTHBIX CAWTOB U
MHGOPMAIIMOHHBIX areHTCTB, OCYIIECTBJIAIONIUX JIeATEJIbHOCTh HCKJIIOUUTEIbHO B VIHTepHeTe.
Onnako 3TH BeO-mIaTGOPMBI JAIOT IOJIH30BATEISAM BO3MOXKHOCTh BBIUTH 32 PaMKH YacCTHOTO
oOILIeHNsA W BBINOJHATH IIPAKTUUECKH Bce QYHKIUU CPEACTB MaccoBoM HHGMOpPMAIUU.
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IlenecooOpa3HbIM B STOM CBSA3U IIPE/ICTaBJIAETCS BBeJEHHE B 3aKOHOAATENHCTBO TEepMHUHA
«COIATIbHbIE MeJa», K KOTOPBIM IO XapaKTepy MAesATeJTbHOCTH MOTYT OBITh OTHECEHBI U
OTZebHbIe OJyioTepbl, U MH(OPMAIIMOHHBIE TPYIIIBI, PACCUUTAHHBIE HA IIHPOKYIO ayJUTOPHUIO.
Cratyc 3TUX CyOBEKTOB HE MOKET OBITh U3JIUIITHE 3aPEryJINPOBaH, OHAKO OH JIOJKEH OTINYAThCS
OT TOJIb30BaTeJIeH, /IJIs KOTOPHIX CO3/IaHME U pacIpOCTpaHEHNe KOHTEHTA He SBJIAeTcs OCHOBHOM
nesnp0. OJHUIMU U3 KPUTEPUEB, B YACTHOCTU, MOKET OBITh IOJIyYeHHE JIOXO/OB OT PEKJIAMBI,
HCIIOJIb30BAHUE MPU3BIBOB IOJAMNMUCHIBATHCA U pearupoBaTh HAa KOHTEHT U T.J. J[O/KHBI OBITH
YCTAaHOBJIEHBI TMpaBWIa WAEHTU(PUKALINU, Mepbl OTBETCTBEHHOCTH, BO3MOXKHOCTH  JUJIA
OTPOBEPIKEHUA JIOKHON uHMOpManuu (KOTOpble ceddyac OIpeAesAITCS IPEUMYIIeCTBEHHO
MI0JIb30BATEIbCKIMH COTJIAIIEHUAMHU COITUAJIBHBIX CETel), a B cryuae J00POBOJILHON PETUCTPAIINU
B KayecTBe COI[MAJbHOIO MeZiia — IIPeZoCTaBJIeH OIpeJieJieHHbIN IPpogecCHOHANBbHBIN CTaTyC
6J1orepa, 6;IU3KUI 110 COJIEPKAHUIO K CTATyCy JKyPHAIHCTA.

5. 3aKJIIOUeHUe

HaszBaHHbIe U Jipyrye pobJieMbl TPeOYIOT HEMeIJIEHHOTO IIPaBOBOTO pelleHus. be3ycioBHO,
3aCJIy?KUBAeT 0JI00PEHMs MOIbITKA IPUHATH 3aKOH «O Meua», MPOEKT KOTOPOTO B KOHIIE 2019 T.
O6pu1 mozmaH B BepxoBHyio Paay Ykpaunbsl (Proiekt, 2019). Omgnako, cijieyeT NpH3HATh, UTO,
IpeflycMaTpuBasg psAJl TMOJIOKEHUN 10 PETYJIMPOBAHUIO 3JIEKTPOHHBIX CPEJCTB MaccOBOM
nHGOpPMAaIUH, STOT IPOEKT He PellaeT BOIPOCOB, KOTOPhIE KACAIOTCS MMEHHO COITUAIbHBIX CeTeH 1
6Js10repOoB.
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a CyMCKOM rocy/1lapcTBeHHBI YHUBEPCUTET, YKpanHA

AnHoramusa. CraTbd TOCBAIEHA H3YYEHUI0 COBPEMEHHBIX MOAXOJOB K NIPABOBOMY
OIIpEeJIeJIEHUI0 COIMAJIBHBIX CETeHM, DJIEKTPOHHBIX CPEJICTB MaccoBOM HHGOpMAalNH, a TaKXkKe
YCTAaHOBJIEHUIO COOTHOIIEHUS IOPUAUYECKUX TOHATHH «COI[UAJIbHASA CETh» U «BJIEKTPOHHOE
CpPeACTBO MaccoBoui wuHGopMaruu». IIpoaHaTM3UPOBAHO B3aKOHOAATEIBCTBO U  IPAKTHKa
YKPAWHCKHX Cy/IOB B OTHOIIIEHUH JIeSITEJIbHOCTH COIMAIbHBIX CeTeH, YCTAHOBJIEHBI CYII[eCTBEHHbBIE
Mpo0esbl B HOPMAaTHBHO-IIPABOBOM O0ECII€UeHUU, a TaKyKe 3HAYUTEJbHble ITPOTUBODEUHs B
MIPABOIPUMEHUTEIFHON ITPAKTHKE.

N3yuen onbiT CIIIA u EC B OTHOIIEHWY BBEJIEHUS B IIPABOBOE II0JIE COITMAIBHBIX CETEH U
MOJIb30BATEJIbCKUX CTPaHHUI] Kak crenuduueckux ¢GopM CO37aHUSA UM PACHPOCTPAHEHU
nH@OpMaIMOHHOTO KOHTeHTa. IIpesyiaraioTca Mepbl IO BHECEHUIO U3MEHEHUHN U JIOTOJIHEHUU B
JIEUCTBYIOIIleE  3aKOHOJIATEJIbCTBO ¢  ydeToM 3(QGEeKTUBHON  3apyOeKHOM  ITPaKTHUKHU.
ApryMeHTHpOBaHa I1e7ecO000Pa3HOCTh BBEJIEHHs B 3aKOHOJIATEJIbCTBO TEPMHHA «COIUAIbHBIE
MeJna», K KOTOPBIM II0 XapaKTepy JeATeJIbHOCTH MOTYT OBITh OTHECEHBI U OT/EJIbHbIE 0JIOTEPHI,
¥ “HGOPMAIMOHHbIE IPYIIIbI, PACCYUTAHHBIE HAa IIIUPOKYI0 ayANTOpUI0. CTaTyc 3TUX CyOBEKTOB HE
MOKeT OBITh HW3JIUIIHE 3aperyJupoBaH, OJHAKO OH JIOJDKEH OTJIMYAThCSA OT ITO0JIb30BaTeseH,
JUIS KOTOPBIX CO3/IaHHE M PAacCHpPOCTPAaHEHUWE KOHTEHTA He sSIBJISAETCS OCHOBHOM IIe/IbI0. BhleieHbl
OT/IeJIbHBIE KPUTEPUU TAaKOTO pa3rpaHUYEHMs, YKa3aHO Ha HeOOXOJAMMOCTh 3aKOHOJATEIbHOTO
YCTAHOBJIEHUS TPABWI UEHTUDUKAIINHY, CIeMU(PUUIECKHX MeP OTBETCTBEHHOCTH, BO3MOXKHOCTEHN
JUIST OIPOBEDPIKEHWS JIOXKHOW WHMOpMAIUU; IMIPEIOCTaBJIEHNUsA, B Caydae JA0OpPOBOJIBHOM
TOCy/IapCTBEHHOM pervucTpamuy, mpodecCHOHAIBHOTO cTaTyca 010repa, 6JIM3KOTO 10 COIEPIKAHUIO
K CTaTyCy >KypHAJIUCTA.

KiroueBble cJIioBa: 5JIEKTPOHHBIE CpeCTBA MaccoBou uH@opmaruu; wuHbOpMaIusd;
KOHTEHT; COITHaJIbHbIE Meus; COIlUaJIbHbIE CETU; IPABOBOE PETYJIUPOBAHUE COIMAILHBIX MeIna
CEPBUCOB.
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European Values in Education (Pluralism, Equality, and Non-Discrimination)
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Abstract

Successful economic and political integration into the Europe is impossible without
intellectual and cultural integration, without the perception of European values by the majority of
the population. Mostly the perception of values is related to the processes of knowledge acquisition
and ideology formation, which are usually part of the educational process. That is why teaching in
school and universities should be closely linked to the perception of values.

The basic European values in education are pluralism, equality and non-discrimination.
These values are enshrined in both the law of the Council of Europe and the law of the European
Union. However, law enforcement practices within both organizations show that these values are
also the most frequently attacked. )

In particular, in the cases of Janowski v. Poland, Izzettin Dogan and others v. Turkey ECHR
has stressed the importance of pluralism as a marker of a democratic society. The applicants in
cases of Folgerg and Others v. Norway, Hasan and Eylem Zengin v. Turkey, Leyla Sahin v. Turkey,
Lautsi and others v. Italy complained of encroachment on pluralism in educational institutions.

To the importance of equality and non-discrimination in education ECHR was addressed in
the cases of Kjeldsen, Busk Madsen and Pedersen v. Denmark, D.H. and others v. the Czech
Republic, Orsus and others v. Croatia, Ponomaryovi v. Bulgaria, Altinay v. Turkey and others.

In Ukraine, both pluralism and equality and non-discrimination are formally determined as
the principles of the educational process. However, the analysis of the law enforcement practice
shows that in reality the situation is not so comforting. Improvement of the situation is possible
because of amendments to the legislation and adjustment of the behavior of educational process
participants.

Keywords: human rights, anti-discrimination, pluralism, European values, European
Union, Council of Europe, European Court of Human Rights.

1. Introduction

For a long time, pluralism has remained one of the main markers of a democratic political
regime and a market economy. The idea of competition between political parties, ideologies, goods
and services and so on is based on the principle of pluralism. That is why it is felt that pluralism
should also exist in the education system, which largely shapes future citizens, employees and
consumers. However, government regulation and standardization remain less room for pluralism
in educational institutions.

Equality and non-discrimination are also integral parts of the system of European law
principles and important values of European civilization. Equality and non-discrimination underlie

* Corresponding author
E-mail addresses: a.slavko@uabs.sumdu.edu.ua (A.S. Slavko)
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legal equality. Non-discrimination and pluralism are interdependent and can only exist in a
complex. In particular, pluralism is the reason why "others" arise. It is "otherness" that is the cause
of discrimination, which ultimately causes irreparable damage to pluralism. Therefore,
the inextricable link between these values necessitates their comprehensive study, including in
matters of education.

2. Materials and methods

Issues related to the basic principles of education cannot be called new to legal science and
practice. However, given the constant expansion of teaching methods and instruments
(for example, using of online courses) and the continuous coverage of at least school education of
the entire population of European countries, they do not lose their relevance both for legislators
and scholars. The study of normative documents of Ukraine and some European states, acts of
Community law of the European Union, as well as the case law of the European Court of Human
Rights became the basis for drawing conclusions within this work. The theoretical basis of the
study are publications that analyze the main aspects of the policies of different countries on values,
their content and protection (Prisjazhnij, 2013; Gonjukova, 2009; Lippert-Rasmussen, 2013;
Heinrichs, 2012; Bell, 2009; Chopin, Germaine, 2020).

3. Discussion

It should be noted that pluralism is defined as an idealistic philosophical doctrine, an outlook
on which numerous independent spiritual entities are at the heart of the world (Slovnyk ukrainskoi
movy); as philosophical ideas, doctrines, theories in which the concept of "multiplicity" as a
quantitative dimension of reality is understood on different conceptual bases, the peculiarity of
which is the moment of substantial difference (including opposition) of "multiplicity" ("plurality")
from oneness (one as one) (Philosophical Encyclopedic..., 2002: 487); as diversity and one of the
fundamental principles of the structure of a legal society, affirming the legitimacy of the diversity of
subjects of economic, political and cultural life of society (Prisjazhnij, 2013); as a constitutional
recognition of the free existence of various ideological movements (Gonjukova, 2009), etc.

Pluralism is also understood as a state of society in which members of diverse ethnic, racial,
religious, or social groups maintain and develop their traditional culture or special interest within
the confines of a common civilization (Merriam-Webster) or as the view that in liberal democracies
power is (or should be) dispersed among a variety of economic and ideological pressure groups and
is not (or should not be) held by a single elite or group of elites (Britannica).

All these positions agree that pluralism implies diversity, alternatives and choices in the
fields of ideology, politics, religion, philosophy and law. The importance of the role of pluralism in
society is emphasized, in particular, by Article 2 of the Treaty on European Union, which mentions
it as one of the values of the European Union and the activity of the Committee of Ministers of the
Council of Europe, which periodically updates the recommendations on pluralism in the media.
However, legislation and international treaties contain virtually no definitions of "pluralism".

In turn, discrimination is a form of unequal treatment of people based on their gender, ethnic
origin, religious beliefs, social status, health status, and so on. Researchers underlined that an
individual can be discriminated in favor of as well as against. Ignoring cases where initially the
discriminatee is much better off than others, if the discriminator treats the discriminatee worse
(or better) than others, we have a case of discrimination against (or in favor of).In cases where an
agent treats people differently but treats no one worse than others, she/he discriminates between
them (Lippert-Rasmussen, 2013).Thinking about moral and ethical side of discrimination,
researchers say that two principles are central to the concept of discrimination: the Aristotelian
principle, according to which like cases should be treated alike, and the principle of relevance,
according to which a certain trait is amorally valid reason to treat persons differently if and only if
the trait in question is relevant to the given circumstances (Heinrichs, 2012).

Ukrainian legislation defines discrimination as a situation in which a person and/or group of
persons on the grounds of race, color, political, religious and other beliefs, sex, age, disability,
ethnic and social origin, citizenship, marital and property status, place of residence, linguistic or
other features that were, are and may be valid or presumed, is restricted in the recognition,
exercise or use of rights and freedoms in any form, except where such restriction has a legitimate,
objectively justified purpose, methods achievements of which are appropriate and necessary
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(Article 1 of the Law of Ukraine "On Principles of Prevention and Counteraction of Discrimination
in Ukraine") (Pro zasady..., 2012). The definition formulated by the Ukrainian legislator is quite
cumbersome. For example, in Finland a more concise term is used: Discrimination is direct if a
person, on the grounds of personal characteristics, is treated less favourably than another person
was treated, is treated or would be treated in a comparable situation (Section 10 of Non-
discrimination Act of Finland) (Non-discrimination Act).

Article 4 of the abovementioned Law of Ukraine underlines that education is one of the areas
of anti-discriminations rules enforcement. Prevention and counteraction of discrimination are
enshrined as one of the tasks of the National Strategy of Ukraine in the field of human rights
(Pro zatverdzhennia..., 2015). Anti-discrimination is also identified as an objective of the political
dialogue between Ukraine and the EU under the Association Agreement (Article 4).

Anti-discrimination is also one of the basic tasks of the European Union. In particular, Article
2 of the Treaty on European Union, already mentioned above, enshrines equality and non-
discrimination as the values on which the Union is founded. Equality and non-discrimination are
also reflected in Articles 20, 21 and 23 of the EU Charter of Fundamental Rights. According to
these articles, everyone is equal before the law and any discrimination based on any ground such as
sex, race, colour, ethnic or social origin, genetic features, language, religion or belief, political or
any other opinion, membership of a national minority, property, birth, disability, age or sexual
orientation shall be prohibited (Charter of Fundamental Rights...). The European Union reached a
turning point with its anti-discrimination legislation in 2000, when were adopted two Directives
which altered the character of EU anti-discrimination law —the Racial Equality Directive and the
Employment Equality Directive. Initially, its legislation had predominantly focused on discrimination
against EU migrant workers, as well as gender discrimination connected to participation in the labour
market (Bell, 2009). EU anti-discrimination legislation now includes the Treaty of EU, the Treaty on
the Functioning of the EU, the Charter of Fundamental Rights, Employment Equality Directive
(2000/78/EC), Racial Equality Directive (2000/43/EC), Gender Goods and Services Directive
(2004/113/EC) and Gender Equality Directive (recast) (2006/54/EC) (Handbook...). On 17 November
2017, the European Parliament, the Council and the European Commission proclaimed the European
Pillar of Social Rights. It is a soft-law document built upon 20 key principles. By proclaiming the
European Pillar of Social Rights, the European Union took a strong stance towards non-discrimination
(Chopin, Germaine, 2020).

In the legal doctrine and judicial practice conceptions of direct and indirect discrimination
can be found. Based on the provisions of Article 2 of Council Directive 2000/43/EU of 29 June
2000 implementing the principle of equal treatment between persons irrespective of racial or
ethnic origin, it should be noted that direct discrimination is when one person is treated less
favorably than to another in a similar situation due to the presence of a certain trait (social or
ethnic origin, race, language, religion, health or property status, gender, sexual orientation, etc.).
Indirect discrimination, in turn, is a case where a clearly neutral provision, criterion or practice
would place persons endowed with a protected feature in a particularly unfavorable situation
compared to other persons, unless that provision, criterion or practice is objectively justified by a
legitimate aim and the means that are appropriate and necessary to achieve this goal (Council
Directiv..., 2010).

It is also worth noting the non-discrimination in the law of the Council of Europe. In particular,
the prohibition of discrimination is mentioned in such acts of the Council of Europe as:

. Framework Convention for the Protection of National Minorities;

o Convention on Preventing and Combating Violence against Women and Domestic
Violence (Istanbul Convention);

o Convention on Action against Trafficking in Human Beings;

° Convention on Access to Official Documents;

o Protocol to the Convention on Cybercrime;

o Convention on Human Rights and Biomedicine and others.

The Council of Europe has adopted a number of acts to create an atmosphere of equality and
respect for everyone and non-discrimination in educational institutions. The examples of these acts
are the Recommendations of the Parliamentary Assembly of the Council of Europe "Education
against School Violence" of 2011, "Cultural Education: Promoting Cultural Knowledge, Creativity
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and Intercultural Understanding through Education" of 2009, "The Place of the Mother Tongue in
School Education" from 2006, “Education and Religion” of 2005, “Access of Minorities to Higher
Education” of 1998 and Recommendations of the Committee of Ministers of the Council of Europe
“On Education and Social Inclusion of Children and Youth with Autism Spectrum Disorders” of
October 2009, “On Education of Roma and Travelers in Europe” of June 2009,“ Gender
Integration in Education” of October 2007, “Access to Higher Education” of March 1998, etc.

4. Results

However, it seems that the greatest contribution to the development of pluralism and anti-
discrimination principles was made by the European Court of Human Rights. In its decisions, it
filled the rules of international treaties and conventions with real content. Given that one of the
principles of the ECtHR's activity is the principle of non-illusory rights guaranteed by the European
Convention for the Protection of Human Rights and Fundamental Freedoms, the Court has
consistently defended pluralism and equality in its practice.

The ECtHR has repeatedly pointed to the central role that pluralism plays in a democratic
society. In particular, in the case of Janowski v. Poland Court emphasized that without "pluralism,
tolerance and broad-mindedness" there is no "democratic society” (§ 30) (Case of Janowski...,
1999). In the case of Izzettin Dogan and others v. Turkey ECtHR highlighted that pluralism is
inseparable from a democratic society. The Court therefore stated that religious pluralism includes,
inter alia, the freedom to hold or not to hold religious beliefs and to profess or not to practice
religion (§ 103) (Case of Izzettin Dogan..., 2016). In doing so, pluralism and democracy must be
based on dialogue and a spirit of compromise (Kardcsony and others v. Hungary, § 141) (Case of
Karacsony..., 2016).

The Court also emphasized the leading role of the State in making every effort to create
political (eg, Yumak and Sadak v. Turkey, § 106), media (Centro Europa 7 SRL and Di Stefano
v. Italy, § 130) and religious pluralism.

The right to education, as was already mentioned earlier, is at the forefront of the catalog of
human rights guaranteed by the Convention and its Protocols. In doing so, Article 2 of Protocol
No. 1 obliges the State to perform any functions which it has assumed in the field of education and
training, to respect the right of parents to provide such education and training in accordance with
their religion and worldviews. It is in the context of religious and ideological pluralism that, most
often, difficulties have arisen in the exercise of the right to education that the ECtHR has
considered.

In particular, in the case of Folgero and Others v. Norway the Court stated that the right to
education should be exercised in the light of respect for the religious and philosophical convictions
of the parents, whether public or private. The second sentence of Article 2 of Protocol No. 1 is
aimed at protecting pluralism in education, which is important for preserving a "democratic
society" within the meaning of the Convention. The state's duty of respect for beliefs is broad, as it
concerns not only the content of education and the way it is delivered, but also the fulfillment of all
"functions" assumed by the state. The word "respect" means more than "acknowledge" or "take into
account”. In addition to the negative obligation, it implies a certain positive obligation on the part
of the state (§ 84). It should be recalled that in this case the court stated that a mandatory KRL
discipline, which predominantly taught the basics of Christianity, violated religious pluralism and
constituted an unjustified interference with the right guaranteed by Article 2 of Protocol No. 1
(Case of Folgerg..., 2007). Similar findings were also reiterated by the Court in the case of Hasan
and Eylem Zengin v. Turkey, which also referred to the compulsory study of the basics of religion
at school: "The Court holds that in a democratic society, only pluralism in education can enable
students to develop a critical mind about religious issues in the context of freedom of thought,
conscience and religion" (§ 69) (Zengin, 2006).

However, in the case of Leyla Sahin v. Turkey, where the applicant complained about her
ban on wearing traditional Islamic clothing to the university, the Court saw no violation of either
freedom of religion (religious pluralism) or the right to education (Sahin, 2005). Similarly,
the Court did not find encroachment on religious pluralism in Lautsi and others v. Italy, where the
applicants complained about the placement of crucifixion in every classroom in the public school.
The ECtHR emphasized that the organization of the school environment is undoubtedly one of the
positive obligations of the state in the context of the right to education. It is clear, however, that the

14




Zhurnal grazhdanskogo i ugolovnogo prava, 2020. 7(1)

applicant could see in practice the use of crucifixion at school by the State's lack of respect for its
right to provide for their studying and teaching in accordance with its own philosophical
convictions. However, the subjective perception of the applicant is not in itself sufficient to
establish a violation of Article 2 of Protocol No. 1 (Case of Lautsi..., 2011).

As was mentioned above, it seems that the European Court of Human Rights has played a
central role in shaping approaches to combating discrimination in education too — its decisions
have long been seen as an indicative precedent for Council of Europe member states to amend
legislation and law enforcement practices accordingly. In particular, in accordance with Article 13
of the Law "On Enforcement of Judgments and Application of the Case Law of the European Court
of Human Rights", the so-called "general measures" may be taken to enforce judgments of the
ECtHR to administrative practice, for example providing legal expertise of draft laws, providing
professional training on the study of the ECHR and the practice of the ECtHR of practitioners in
the field of law (Pro vykonannia..., 2006).

As we can see, discrimination is related to the fact that a discriminated person has a certain
characteristic that belongs to the "protected". The analysis of the Court's practice allows us to
identify the following groups of discrimination cases in the educational process:

Discrimination on the grounds of language

The case "Relating to Certain Aspects of the Laws on the Use of Languages in Education in
Belgium" or the Belgian language case became one of the first cases in which the applicant
complained of discrimination in the educational process. In it, the French-speaking applicants
complained that Belgium did not give their children a proper opportunity to study in French in the
municipalities where they lived.

Analyzing the provisions of Belgian education legislation in the light of Council of Europe law,
the ECtHR noted that the right to education guaranteed by Article 2 of Protocol No. 1 to the ECHR
includes at least two elements: the right of access to existing educational establishments and the
possibility for individuals, who is a beneficiary of educational services, to receive a certain formalized
recognition of her achievements (for example, a certificate or diploma of education) (§4). The Court
emphasized that the ECHR required the State to respect only the "religious" and "philosophical”
beliefs of the parents, but not their linguistic characteristics. Article 2 of Protocol No. 1, even in
conjunction with Article 14 of the Convention, does not guarantee the child or his or her parents the
right to receive instruction in the language of their choice (Belgian language case, 1968).

In its proceedings, the Court found that there were monolingual regions in Belgium where
the majority of the population spoke either French or Dutch (Flemish). At the same time, Flemish-
speaking children living in the French-speaking region had access to Flemish schools in six
communes, while French-speaking children living in the Flemish-speaking Flemish region were
denied access to French-speaking schools in the same communes. In addition, Flemish classes in
six communes were open to children who spoke it in the Flemish monolingual region, while French
classes in these communes were not available to French-speaking children in the region. This
situation was considered discriminatory, as Belgium did not provide a reasonable explanation for
the difference in attitudes towards Flemish and French-speaking children.

Discrimination on the grounds of religion

In the case of Kjeldsen, Busk Madsen and Pedersen v. Denmark the applicants complained
about mandatory sex education lessons in public schools. The Danish Government argued that this
discipline was necessary in view of the large number of early and unplanned pregnancies, but the
applicants insisted that, for religious reasons, they did not want their children to be told about
sexual intercourse. The court noted that Denmark has provided an alternative in its legislation for
parents who want to separate their children from integrated sex education — they can either send
their children to private schools for which sex education is not compulsory, or teach their children
at home. The applicants alleged that they had been discriminated against on the basis of religion,
but the ECtHR disagreed. According to the Court, there is a difference between religious
instruction and sex education — the former disseminates principles, not knowledge (§56) (Case of
Kjeldsen..., 1978). Therefore, the need to take a sex education course while it relates to scientific
knowledge of sexual relations is not discrimination.

Racial and ethnic discrimination

In case D.H. and others v. The Czech Republic ECtHR made a detailed analysis of the
mechanism of indirect discrimination (D.H., 2017). The applicants in the case, members of the

15




Zhurnal grazhdanskogo i ugolovnogo prava, 2020. 7(1)

Roma community, complained that their children were mostly admitted to specialized schools with
facilitated curricula as a result of the tests. The analysis of these tests showed that they were
designed for Czech children and did not take into account possible cultural differences, as a result
of which Roma children with average or above-average intelligence found themselves in specialized
schools. The test results could be challenged, but the Court did not agree that the parents of Roma
children, who themselves belonged to a discriminated minority and were predominantly ill-
educated, were indeed fully aware of this possibility. It also seems undeniable that parents are
faced with a dilemma: choosing between regular schools, which were poorly equipped to meet their
children's social and cultural differences, and where their children were at risk of isolation and
ostracism, and special schools, where most students were Roma (§ 203). Consequently, in the
present case the Court found that there was indirect discrimination. A similar situation has
developed in the case of Sampanis and others v. Greece, in which the applicants, members of the
Roma community, complained about the segregation of their children and the possible refusal to
enroll them in a local primary school (Sampanis, 2008). The court concluded that the conditions of
entering school of Roma children and special preparatory classes for them, which were located in a
room separate from the main building of the school, were ultimately discrimination against them.
In the case of Orsus and others v. Croatia the applicants also complained about their segregation
into separate Roma classes with a facilitated program (Case of Orsus..., 2010). The Government
justified such measures by the applicants' alleged poor knowledge of the Croatian language, but the
unsystematic transfer of the applicants from Roma to non-Roma classes did not support these
arguments. As a result, according to the applicants, only 16 % of Roma children were able to
complete secondary education, compared to 91 % of the total number of secondary school students.
In the Court's view, the applicants had been discriminated against on ethnic grounds.
The applicants in Lavida and others v. Greece complained that the Government had set up a
separate school for Roma children, in which they were forced to attend, despite more territorially
convenient alternatives (Case of Lavida..., 2013). Pointing to certain successes of the government in
the socialization of Roma in the field of education, the ECtHR nevertheless emphasized the
existence of discrimination.

Discrimination on the grounds of citizenship

In the case of Ponomaryovi v. Bulgaria the applicants complained about the need to pay for
schooling (Case of Ponomaryovi..., 2011). In Bulgaria, school education is free for citizens and
foreigners who have the right to reside in the country. The applicants were Russian nationals,
so they had to pay 800 and 2,600 euros for tuition, which they considered to be discrimination on
grounds of nationality. The Court emphasized that States enjoy the right to restrict the provision of
valuable services to illegal migrants or foreigners with short stays, but the right to education,
as directly protected by the Convention, should not belong to such services. The Court noted that
more and more countries are now moving towards a so-called "knowledge-based society", so that
secondary education is playing an increasingly important role in successful personal development
and in the social and professional integration of stakeholders. In modern society, the availability of
no more than basic knowledge and skills is an obstacle to successful personal and professional
development. This prevents stakeholders from adapting to their environment and has far-reaching
consequences for their social and economic well-being (§57) (Case of Ponomaryovi..., 2011).
Moreover, the applicants, who spoke Bulgarian fluently and grew up in Bulgaria, were unlikely to
need special training conditions. Therefore, restricting their access to secondary education through
high pay is discriminatory.

Discrimination on the grounds of disability and/or health

Blind applicant in the case of Cam v. Turkey tried to study in a conservatory (Case of Cam...,
2016). Despite passing the creative examination, the administration of the conservatory refused to
allow the applicant on the grounds of disability. They tried to justify the refusal both by non-
fulfillment of formalities (failure to submit all necessary documents) and by the unsuitability of the
conservatory for training blind people. The Court stated that Article 14 of the Convention should be
read in the light of the reasonable accommodation requirements of these texts, which should be
understood as "necessary and appropriate changes and adjustments that do not impose a
disproportionate or undue burden, depending on the needs of the situation" and that people with
disabilities have the right to expect them in order to "satisfy or realize, on the basis of equality with
others, all human rights and all fundamental freedoms". Such a reasonable accommodation makes
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it possible to correct factual inequalities which cannot be justified and constitute discrimination
(864) (Case of Cam..., 2016). Consequently, the applicant's refusal on the grounds of her disability
and the lack of attempts to adapt the conditions of her studies at the conservatory to be suitable for
blind persons were found by the Court to be discriminatory.

The applicant in the case of Enver Sahin v. Turkey suffered serious injuries while studying at
the university, which led to paralysis of his legs. The applicant applied to the university with an
official letter requesting that the premises be adapted so that he could attend classes freely.
The university administration replied that the adaptation of the premises required time and
money, and therefore the applicant should not expect a speedy resolution of the situation.
The applicant lodged a complaint with the national court against the university and sought
compensation for the damage, but the court did not grant his claim. After examining the circumstances
of the case, the Court concludes that the domestic authorities, including, in particular, the university
and judicial authorities did not act with the necessary diligence to ensure that the applicant could
continue to exercise his right to education on an equal ground with other students and did not made a
fair balance between competing interests (§68) (Case of Enver Sahin..., 2018).

Note that the list of protected features that may give rise to discrimination in Article 14 of the
ECHR, Article 1 of Protocol N2 12 to the ECHR and Article 21 of the EU Charter of Fundamental
Rights is not exhaustive. For example, in the case of Altinay v. Turkey the applicant complained of
discriminatory treatment of graduates of vocational schools compared to graduates of regular
schools. In the last year of the applicant's schooling, the government changed the rules for entering
universities by establishing a scoring system which provided significant benefits to school
graduates. The applicant requested to be transferred to a regular school, but his request was not
granted. As a result, the applicant was unable to enter the university, although if his diploma had
been credited as a school diploma, he would have had sufficient points to enter the desired faculty.
The court pointed out that higher education issues usually fall within the scope of state discretion
and university autonomy. However, in this case it was not only about the difference in behavior,
but also about the inconsistent behavior of the government, which violated the principle of legal
certainty. In view of the lack of foreseeability for the applicant of changes to the rules on access to
higher education and the absence of corrective measures, the Court held that the non-equal
treatment restricted the applicant's right to access higher education and was therefore violation of
Article 14 of the Convention in conjunction with Article 2 of Protocol N2 1 (§60) (Altinay, 2013).

5. Conclusion

Combating discrimination in educational institutions, as far as protecting pluralism in them,
is one of the most important tasks of the state. Despite a number of achievements on the way to
bringing the domestic educational space closer to standards of ECtHR, a number of problems
remain unresolved, including:

1) Cases of imposing on pupils and / or students compulsory classes on the basics of Christian
ethics or Christian religion, the basics of Christian morality. In our opinion, the study of these
disciplines in the secular state, which Ukraine declares itself to be, should be exclusively optional;

2) Low involvement of Roma representatives in school study. It is seen that the state should
promote the maximum socialization of Roma, primarily through preschool, school and higher
education;

3) Low level of educational institutions adaptation to the education of persons with
disabilities. Increasing the inclusiveness of the Ukrainian school is impossible without adequate
funding for the development of new curricula and re-equipment of premises;

4) Low level of predictability of changes in educational legislation. It seems obvious that
changes to the educational legislation, in particular those concerning the rules of entering
university, the content of programs of entrance/final examinations and tests, requirements for
future entrants, etc. should not be retrospective in nature and apply to those who pass the relevant
exams in the current academic year. This will allow pupils and students to choose their learning
trajectory with more confidence.

It is seen that the search for optimal ways to solve these problems opens wide prospects for
further research in this area.
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