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Articles

Regulation of Extradition and Its History — an Austrian Example
Krzysztof Bokwa -~
aJagiellonian University in Krakow, Poland

Abstract

The institution of extradition has existed in international law since the earliest times.
Moreover, it is becoming increasingly important in a globalizing world. This article aims to present
it in a legal, historical and comparative context, through the analysis of a specific example —
the Austrian regulation. Starting with a historical outline and a comparison with the asylum
institution, the author goes on to discuss contemporary Austrian legislation (esp. Extradition and
Mutual Assistance Law of 1979, ARHG), showing its origins and historical roots, dating back to the
19th century. The key role that the EU law plays for contemporary Austrian law especially in the
matters of penal law (incl. the instruments given by European arrest warrant) is emphasized. Also
the international aspect immanent to the regulation of extradition (international conventions and
treaties) is shown. The discussion of the construction of ARHG and its norms allows both to show
the dilemmas that every contemporary legislator must resolve and the success of the Austrian
regulation, which can inspire lawmakers in other countries.

The application of legal sciences research methods in the article will include multiple
instruments, among them the historical method (also in its systematic version), comparative legal
research, critical and systematic analysis, critical-legal dogmatics.

Keywords: Austria, Austrian law, extradition, penal law, legal history.

1. Introduction

The institution of extradition occupies a special place among the issues of international law
and the criminal process. This is not surprising, since the specificity of criminal liability is, on the
one hand, its territorial limitation to the area where a given legal system is in force, and on the
other hand - the pursuit of a public prosecution of actions considered reprehensible and
unacceptable universally, not only in a certain country.

From the earliest times, the above contradiction encourages people to avoid criminal liability
in a relatively simple and very effective way — by moving to another jurisdiction. I use the term
"jurisdiction" on purpose, and not "state" — it is worth remembering that until recently in the European
legal area, these were not synonymous due to numerous legal particularisms. This enabled e.g. the
creation of the right of asylum in sacred areas, common in medieval Europe (Cison, 2003). So far, its
remnants are the possibility of obtaining asylum in diplomatic posts (diplomatic asylum) or on the
territory of other countries (territorial asylum) (Wierzbicki, 1976: 91-95).
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However, the right of asylum has always been an exception, intended to protect the weak or
persecuted — this is also how it is understood in contemporary legislation. Apart from it, there is no
doubt that the phenomenon of avoiding criminal responsibility by fleeing or hiding in other
jurisdictions is mutually unfavourable — both for the state where the crime was committed and for
the state that involuntarily becomes the "promised land" for the criminals from a neighbouring
country.

Thus, extradition can be defined as a way to overcome the above-mentioned problem, having
both a purely pragmatic dimension (fighting crime en général) and ethical (combating impunity of
criminals). Mutual extradition was already provided for in the Treaty of Kadesh — the oldest
surviving peace treaty, concluded between pharaoh Ramesses II and Hittite king Hattusilis III in
the thirteenth century B.C. This undoubtedly proves the timelessness and importance of the
problem of (to employ modern language) the international prosecution of perpetrators of crimes.

As can be seen from the above, the regulation of extradition remains primarily the domain of
public international law — namely international treaties. At the same time, however, it is inevitable
to regulate extradition at the level of national law. In this context, Austria is a particularly good
example to be analyzed — as a country belonging to the European Union, but at the same time
having an uninterrupted legal continuity since the 19th century and, what is also not common,
having a separate law regulating extradition matters.

2. Materials and methods

This article is based on the analysis of various sources — primarily contemporary and
historical legal acts (including international agreements and conventions). In order to deepen the
theoretical basis of the article and to describe the essence and purpose of extradition, the author
refers to diverse legal literature. In order to illustrate the public perception of the extradition issue,
press releases were also analysed.

The application of legal sciences research methods will include: the historical method (also in
its systematic version), comparative legal research, critical and systematic analysis, formal-legal
dogmatics. Historical analysis will be utilised to depict a broader historical course of processes that
led to the developments researched in the text. Critical legal analysis serves as an instrument aiding
the authors in presenting and commenting on the results of their research. Formal dogmatic
method will be employed to analyse the relevant law — statutory material and treaties.

3. Discussion

3.1 The genesis and sources of extradition regulation in Austria

Gradually, along with the "shrinking world" of the nineteenth century, the necessity of
extradition (and, at the same time, for the practical possibility of its execution) became more and
more frequent, giving an impulse to conclude multiple extradition international treaties.
For example, the first extradition clause to which the United States was a party was included
already in their treaty with Great Britain of 1794, regulating the relations of both countries after the
end of the American Revolution (the so-called Jay's Treaty), and concerned the extradition of
murderers and counterfeiters (Jay’s Treaty).

From the mid-nineteenth century, the Austrian Empire (then transformed into Austria-
Hungary), still a significant European power at that time, concluded numerous extradition
agreements. In 1852, an agreement was ratified with the Netherlands, and in subsequent years —
successively with Belgium, France, the Duchy of Modena, the United States, the Papal States and
Spain. At the turn of the 20th century, Austria-Hungary was a party to extradition treaties with
almost all European countries, and even with states as exotic as Uruguay (Staatsvertrag, 1896) or
Brazil (Staatsvertrag, 1884).

Some of these agreements were long-lived and also tied the legal successors of the dualist
Habsburg state that failed in 1918, namely the Republic of Austria and the Kingdom of Hungary
(later the Hungarian People's Republic). For example, the agreement of the Austro-Hungarian
Empire with Switzerland of 1896 (Staatsvertrag, 1897) remained in force (with regard to Austria)
until the ratification of the European Convention on Extradition in 1957, and to this day partially
remains in force with regard to relations between Switzerland and Hungary (Fedlex, 1896).

The subject of the analysis in this paper, however, will primarily be the current regulation of the
institution of extradition in Austrian state law. As it was already mentioned, the Republic of Austria is a
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member of the European Union and has also ratified the European Convention on Extradition of 1957.
Already in the 1990s, however, it was assessed as "inefficient" and "inadequate to reality” (Plachta,
1999: 77-94). In connection with the above, a new convention on extradition between EU member
states was adopted in 1996, which, however, did not finally enter into force due to its non-ratification by
some EU countries (Convention Relating to Extradition between the Member States of the European
Union [Dublin, 27 September 1996]; Austria has ratified the convention).

In Austria the possibility of extradition was finally replaced — In relations with other EU
countries — by the new institution of the European Arrest Warrant (EAW), established by the
Council Framework Decision of 13 June 2002 on the European arrest warrant and the surrender
procedures between Member States; its Art. 31 ordered to replace the national provisions on
extradition in relations between the Member States with the provisions of this decision from
01/01/2004 on. Its regulation is well-described and well known in the literature and doctrine
(e.g. Malinowska-Krutul, 2007; Starzyk-Sulejewska, 2007). Therefore, the subject of further
analysis will be the regulation of extradition in Austrian state law.

The legal act regulating extradition in Austrian law today is the Federal Law of December 4,
1979 on extradition and mutual assistance in criminal matters, abbreviated as "Extradition and
Mutual Assistance Law" (hereinafter — ARHG). When it entered into force on 1 July 1980,
it repealed several articles of the Austrian Code of Criminal Procedure (hereinafter — StPO), which
so far (albeit in a rudimentary way) regulated the way and conditions of extradition. The enactment
of the ARHG was part of a broader legislative action carried out in Austria in the 1970s and aimed
at a thorough reform and modernization of criminal law regulations. The ARHG also repealed a
much earlier act regulating this issue, which was the ordinance of the Ministry of Justice of
September 2, 1891, concerning the transit of criminals through Austria (Verordnung, 1891).

The ARHG consists of 78 paragraphs, divided into 8 chapters, titled consecutively (all):

1. "General provisions" (§ 1-9);

2. "Extradition from Austria" (§ 10 et seq.);

3.  "Transit Deportation" (§ 42 et seq.) — previously governed by the Ordinance of 1891; in
principle, the provisions on extradition apply accordingly to transit;

4. " Mutual assistance for Foreign Countries " (§ 50 et seq.);

5. " Assumption of criminal prosecution and observation; Enforcement of foreign criminal
convictions”(§ 60 et seq.);

6.  "Obtainment of extradition, transit, transfer, law enforcement assistance, as well as the

assumption of criminal prosecution, custody and execution of sentence" (§ 68 et seq.) — thus
regulating the situation in which the Austrian authorities request the actions referred to in chapters
2-6 to be performed abroad;

7. "Joint Investigative Groups" (§ 76a-76b) — a chapter added at a later stage related to
European cooperation in criminal matters;

8.  "Final Provisions" (§ 77-78).

As can be seen from the above, the provisions on extradition from Austrian territory account
for nearly half of the ARHG, and further analysis will focus on these too; hence in the remaining
chapters, the legislator makes extensive use of the technique of referring to the regulation of
chapter 2.

As it is stated in § 1 of the ARHG, the act applies only if not provided otherwise in
international agreements. This regulation, opening the law since its creation, is an expression of
the inseparability of the extradition from international law; the existence of international or
transnational agreements is a sine qua non for the feasibility of its implementation. Hence, this
kind of, undoubtedly, rare clause, determining at the outset the subsidiarity of the entire act. In this
context, first taken into account should be the aforementioned actual replacement of extradition,
within the territories of the European Union, by the institution of the European arrest warrant.
In Austria it is regulated by a separate, comprehensive law (Bundesgesetz, 2004). It should
therefore be remembered that the ARHG regulation currently applies to extradition requests from
countries outside the European Union, and only from those with which Austria has concluded an
extradition agreement.

An important general clause was included in § 2 of the ARHG by the Austrian legislator,
stating that the application of a foreign party may be granted only if it does not violate public order
or other essential interests of the Republic of Austria. Such a standard is a "safety valve" for
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emergency situations, should all other (numerous and described below) restrictions on extradition
and other requests prove to be insufficient. § 3 establishes the general principle of reciprocity,
undoubtedly crucial for the entire regulation. According to it, a foreign request for the extraditon
may be complied only if it is guaranteed that the requesting state would treat the application of the
Austrian party analogously. In case of doubt on this point, the Austrian court must consult the
Minister of Justice.

3.2 Extradition in Austria under the ARHG

The first provision of the ARHG directly relating to extradition is § 10, which provides a
general definition of it; hence extradition is recognized as a surrender of a person to the authorities
of another state "for the purpose of prosecution for offences punishable by court penalty or for
enforcement of imprisonment or a preventive measure imposed for such an offense".
A characteristic feature of the Austrian regulation is the prohibition of the extradition of own
citizens, resulting directly from § 12 of the ARHG; it should be emphasized, however, that —
obviously — It does not apply to situations in which an EAW is applicable (Oberosterreichische
Nachrichten, 2008).

Section 12 of the ARHG is supplemented by § 44, according to which the transit of an
Austrian national through the territory of the Republic is also unacceptable. Both these provisions
have a constitutional rank (Verfassungsbestimmung). It should be mentioned that in Austria there
is an original system of dispersed sources of constitutional law — the land’s constitution consists of
numerous laws of constitutional rank (Verfassungsgesetze), as well as individual provisions of
other laws — an example of the latter are the above-mentioned provisions of the ARHG
(Allgemeines Glossar).

In principle, it is also impossible to extradite perpetrators remaining under Austrian
jurisdiction, irrespective of their nationality (§ 16). Section 15 also introduces the principle
according to which it is not permitted to extradite persons who have committed prohibited acts,
considered under Austrian law only as military or fiscal crimes. It seems that such a limitation
results from the close connection of these types of crime with the legal systems of various states
and with significant differences that may arise in this context. Moreover, these types of crimes are
harmful only to the interests of a given state, and not to generally protected goods.

Further restrictions are contained in § 14, stipulating that extradition of persons prosecuted
for political offences may not occur either. This clause reflects well the complementary nature of
the institutions of extradition and asylum — while the former is aimed at general, international
protection of the legal order, the latter may be regarded as an exception aimed at the protection of
fundamental rights. This exception is protected by the § 14 of the ARHG. Such a reservation is a
standard feature of extradition legislation and a long-standing tradition. A famous example of asylum
due to the political grounds of prosecution was the refusal of the Italian court to hand over the assasins
of the Yugoslav king Alexander I and the French prime minister Barthou in the attack in Marseilles in
1934-. This event, widely recognized as an abuse, gave the League of Nations an impulse to create a draft
international convention on combating terrorism (Prakash Sinha, 1971: 186).

The regulation of § 14 of the ARHG is extended in § 19, which prohibits extradition to states
where criminal proceedings or impending penalties may be contrary to the provisions of the
Convention for the Protection of Human Rights and Fundamental Freedoms (European
Convention on Human Rights, ECHR, of 4 November 1950; Austria ratified it in 1958 — BGBL
No. 210/1958), as well as if the reason for the prosecution is the origin, race, religion, nationality,
ethnicity or political views of the accused. An elaboration of the above regulation is § 20, which
absolutely prohibits extradition for the purpose of enforcement of the death penalty; and if the
person surrendered could, under the law of the state requesting extradition, face the death penalty,
surrender shall be possible only under the guarantee that it will not be carried out. The same
applies to other penalties, the imposition of which would be contrary to Art. 3 of the ECHR (cf. Art.
604 § 1 section 1 of the CCP). Further prerequisites, meeting the need to provide the accused with
basic procedural guarantees, are contained in § 19a, imposing additional requirements in the event
of extradition for the execution of freedom sentences imposed in absentia.

Noteworthy is § 17 of the ARHG, pursuant to which extradition of a person who is subject to
the jurisdiction of a third state but has already been validly sentenced or served a sentence is
unacceptable — the legislator is undoubtedly aiming at global protection of the fundamental
procedural principle ne bis in idem. Section 18, on the other hand, absolutely prohibits extradition
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also if the offense to be prosecuted has been statute-barred either under the law of the requesting
state or under Austrian law (!). Similarly, extradition of minors at the time of the alleged act is also
prohibited (§ 21).

Finally, § 26 et seq. contain procedural and technical provisions relevant already at the stage
of implementation of extradition; their analysis is beyond the scope of this work. However, it is
worth noting the content of § 29, which regulates the possibility of pre-trial detention of a person
subject to an extradition request. A special provision is also § 32, which provides for a simplified
extradition procedure in the event of consent of the wanted person; the legislator rightly assumes
that in such a case the risk of violating the rights of the perpetrator is significantly reduced.

4. Results

As can be seen from the above considerations, the Austrian legislator has effectively regulated
the issue of extradition and its related institutions in one act. From the point of view of legislative
technology, this law can be considered a successful work, as evidenced by nearly 40 years of its
existence and a relatively small number of amendments (eleven in total, almost all already in the
21st century). There is no doubt that legal stability and certainty is particularly important in
matters of international law — the Austrian regulation meets these conditions.

However, as it was already pointed out, it is clear that the ARHG is currently only the
backbone of the legal system governing extradition in Austria; at the same time, its importance is
severely limited by the existence of the institution of the European arrest warrant. However, this
regulatory duality does not seem to be a systemic problem in Austria. The problem of conflict with
the EU law — common in this type of situations in European jurisdictions — has been solved by a
clear separation of the scopes of regulation. This is undoubtedly due to the inclusion of extradition
and related issues in a single law.

5. Conclusion

Analysis of ARHG can be useful for European lawyers and legislators - high quality of the
Austrian act shows a possibility of creating a long-living and coherent regulation. In spite of strong
bounds to the international law, the Austrian example proves that it is possible for such a
regulation to exist also in the age of European integration and ongoing unification of law.
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State, Corporation, Corporatocracy — the Relevance of the Congo Free State
And Its Roots

Krzysztof Bokwa 2., Iwo Jarosz 2
a Jagiellonian University in Krakéw, Poland

Abstract

The constant development of public international law witnesses a steadily growing tendency of
various non-state entities performing increasingly important roles in global relations and
governance. Majority of these entities are what private law labels as corporations. This phenomenon
is assessed in various ways on the basis of social sciences. Oftentimes commentators and scholars
alike indicate grave risks related to the processes of corporatization of power and the privatisation of
channels of governance and public services alike. Frequently there subsists a belief that these
tendencies are novel. The science of the history of law, however, provides numerous evidence of
previous occurrences of such phenomena. Deep analysis of past experiences, coupled with a careful
comparison of differences and similarities between modern and bygone corporatization processes,
will prove to be a fruitful venture helping lawyers and other social sciences’ scholars to hone their
expectations and construct better. An interesting example regarding the modern era of international
law's maturity is the history of the creation of the Congo Free State as a political entity organized and
maintained by a private-law body corporate, and its subsequent recognition by what undoubtedly
had been and would still be recognized by international law as traditional states. The article presents
its history, also showing the historical context of corporate persons' participation in social and
economic history as well as in international relations. The application of legal sciences research
methods will include: the historical method (also in its systematic version), comparative legal
research, critical and systematic analysis, critical-legal dogmatics.

Keywords: Congo, corporations, colonization, public law, international law, legal history.

1. Introduction

The status of corporate bodies of private-law in international relations in light of the public
international law is dynamically evolving (Wouters, Chagne, 2015: 225-251). Private entities have,
in the last decades, risen to the rank of serious players in international trade and politics (Bianchi,
2009: 4). History, especially the historical development of law and economy, has taught us that
such processes had happened before. The existence of corporations has often resulted in the
emergence of corporatocracy, understood as the exercise of power by private entities, reaching as
far as establishment of quasi-state organisms by them.

Contemporary states, in particular Western ones, are subjected to serious criticism in the
context of the excessively high degree to which the power-yielding processes and political activities
are influenced by international corporations. Much attention is paid to how the functions
traditionally ascribed to the state are assigned to private law entities, whether by virtue of
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conscious policies (one can easily point to such evidence as public-private partnership or the
approach to public services dubbed the New Public Management) or as a result of a practical
retreat of political bodies from certain areas traditionally reserved for the state (understood in the
context of its political and administrative capacity).

Given how deeply connected to the issues of today and tomorrow the problem of corporate
sovereignty or corporatocracy may seem, it may be surprising to realize how far its historical roots
reached. Of the plethora of sovereign or quasi-sovereign corporate entities, the Congo Free State is
undoubtedly a special case.

2. Materials and methods

The application of legal sciences research methods will include: the historical method (also in its
systematic version), comparative legal research, critical and systematic analysis, critical-legal
dogmatics.

Among the sources examined by the authors a seminal positions is occupied by the relevant
legal text — Conventions and general acts (quasi-convention instruments) summarizing the relative
conferences. The authors also analyzed the broad body of scholarship work — legal literature both
modern and contemporary.

Formal dogmatic method will be employed to analyze the relevant law — statutory material
and treaties. Fruitful to that extent will be the use of the comparative legal analysis, with its
potential to seek and find the peculiarities of a decisive magnitude, defining specifically the
researched processes. Historical analysis will be utilized analyze the relevant historical legal
sources against the historical context and contemporary academic and practical legal responses
thereto, as well as to depict a broader historical course of processes that led to the developments
researched in the text. Critical legal analysis shall then serve as an instrument aiding the authors in
presenting and commenting on the results of their research.

3. Discussion

3.1. Military orders and trade companies - corporations until the 19th century

The competition between the public and the private is as old as the existence of private
corporations — thus it dates back at least to the medieval period. The mature Middle Ages was an era
of blooming social and economic growth, as a result — also of substantial development in the field of
law; the latter was greatly catalysed by the rediscovery of Roman law’s heritage (Dziadzio, 2008:
112-120). Along with flourishing secular corporations (guilds, early banks), this period witnessed also
the rise of military orders (Potkowski, 2004: 167 et seq.). Some of them achieved crucial political and
economic power, enabling them not only to achieve actual independence from the authorities both
episcopal (especially the Papacy) and secular, but also to gain their own territory.

A model example, commonly known from the history and culture of Eastern Europe, is obviously
the Teutonic Order. Like its twin Livonian Brothers of the Sword, the Teutonic Knights managed to
establish their own state. Characteristically, however, the Order (as a corporation) retained its
separateness from the state it ran (being, legally and practically, a corporation of ecclesiastical and
private law managing a state known as Deutschordensstaat (France, 2005: 380). This allowed it to
survive the secularization and loss of territory in the 16th Century and to exist till the times modern.

A particularly interesting example of a monastic corporation, which not only for centuries has
operated on the very limits of the state, ecclesiastical and private spheres, and also exists
nowadays, is the Sovereign Order of Malta (SMOM, Knights Hospitaller) (Bokwa, 2016: 17).
Having been established in the 12t century in the Holy Land, the Order, from the 1400s for over
four centuries, had maintained what in fact had been an independent state — first in Rhodes, then
in Malta. Particularly interesting is that, much like in the case of the Teutonic Order, that Knights
Hospitaller ultimately lost the territories it had controlled did not lead to the Knights Hospitaller
losing their international subjectivity; nowadays, the Order of Malta is recognized as a subject of
international law (Cox, 2006: 9), with its foreign policy and diplomatic missions (embassies in
multiple countries, a special envoy in Russia, a non-state observer status to the United Nations).
It has extraterritorial exclaves, a judiciary and a legal system; in the modern world it is therefore an
unprecedented example of a corporation recognized, despite the lack of territory, as a sovereign
entity of international relations, with its rank equal to that of a state.
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The era of geographic discoveries and colonization opened new perspectives not only for
European powers crafting their colonial empires, but also brought about a completely new scale of
trade. The possibility to launch overseas expeditions was connected, on the one hand, with the
possibility of tremendous profits, and on the other hand, with a high risk and the necessity of very
significant investments (to set about and equip a far-reaching expedition). This gave an impulse to the
establishment of the first stock exchanges and joint stock companies — the trading companies
(Bratkowski, 2010: 145).

The first and the most spectacular example of this type of institution is the Dutch East India
Company (under the acronym VOC — Vereenigde Oostindische Compagnie, i.e. the "United East
India Company"), recognized as the world's first corporation . Established in 1602, the VOC
obtained a monopoly on Dutch trade with the Far East (Niestrasz, 2015: 4 et seq.). Existing for
nearly two centuries, VOC quickly became a political power with its own territorial base, including
a large part of what is now Indonesia, minted a coin, maintained naval and land forces, pursued its
own foreign policy (Weststeijn, 2014: 13-34). At the same time, it had always maintained the status
of a joint-stock company, regularly paying dividends and independent of the state authority. Its
existence was brought to an end by the occupation of the Netherlands by the French in 1799.

The so-called Company Raj in India - a hundred-year period of effective wield of power over
a large part of the Indian subcontinent by the British East India Company (EIC), ended only with
the Sepoy Mutiny in 1858. It was established in 1600 under the Royal charter of Elisabeth I,
the Company was initially primarily a trading venture. Its victorious wars in the middle of the
18th century, however, led to the Company arriving at the position of de facto sovereignty over large
stretches of Indian territories, which were then divided into three presidencies — each with its own
army, administration and judiciary.

Although the Company was formally rooted in the sovereignty of the English state, which was
emphasized even by its motto: Auspicio Regis et Senatus Angliae, in fact it maintained statehood
(Stern, 2011: 142). At the height of its power, the EIC controlled standing armies of a manpower of
over a quarter of a million — twice as many as the armed forces of the British Crown. Company Raj
was replaced by British Raj as a result of the Government of India Act 1858. By this statute, the
Crown took over the territory, property, armed forces and the administration over EIC. EIC, thus in
fact nationalized, having paid its ultimate dividends, ceased to exist in 1873 (as per the East India
Stock Dividend Redemption Act 1873).

Until the 19th century, European colonization in Africa was mainly limited to maintaining
coastal trading posts (with the exception of South Africa). With time, however, it was the African
interior that became the last "no man's land", the exploration and exploitation of which appeared
to be more and more attractive to Europeans of the Belle Epoque — both for state authorities and
private individuals. The Congo Free State was to be born on the wave of such tendencies.

3.2. The birth of the Congo Free State

In the 1870s, the scramble for colonial land was entering its last phase. King of the Belgians,
Leopold II, employed the growing interest in African territories for his own benefit by convening the
Brussels Geographic Conference in 1876. Scientists and philanthropists gathered under the
conference’s auspices established the International Society for the Study and Civilization of Africa
(French: Association Internationale pour l'exploration et la civilization de lI'Afrique), better known
under the shorter name of the International African Association (French Association internationale
africaine, AIA) (Reeves, 1909: 103). It had initially maintained to have assumed humanitarian,
research and philanthropic goals; king Leopold was elected its chairman. National committees were
established as part of the Association, of which the Belgian committee was particularly active. On its
commission, the famous researcher Henry Morton Stanley travelled to Congo in the following years,
with an unofficial mission to organize the colonization of the Congo basin (Hochshild, 1998: 81).

Independently of the AIA, king Leopold II chartered the Committee for Research of Upper
Congo (French Comité d'Etudes du Haut-Congo) equipped with purely mercantile goals; British
and Dutch entrepreneurs were financially involved together with a Belgian banker, who in fact
represented Leopold himself. However, as early as 17 November 1879, the Committee was replaced
by the International Society of the Congo (French: Association internationale du Congo, AIC),
in which the King Leopold II held, through colonel M. Strauch, a controlling interest; AIA was
merged with AIC in 1882 (Cornet, 1944: 73-80).
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King Leopold contributed to the AIC not only financial support, but also seemingly lend to it his
agility and business prowess. AIC’s representatives were far from idle, from the very moment of the
Society's establishment they explored the terrae nullae of the Congolese interior, striving to conclude
agreements with representatives of indigenous peoples. Under agreements with these indigenous
quasi-political entities, AIC acquired vast tracts of land. The above-mentioned HM Stanley played a
leading role in this activity (Gondola, 2002: 51). The legal implications of these agreements were
unclear, as described below. The fact is, however, that they resulted in AIC taking actual control over
the areas on which a new entity — the Congo Free State — was soon to be established.

The intense diplomatic efforts of Leopold and his henchmen, aimed at international
recognition of the AIC's sovereignty over the acquired areas, have brought satisfying results.
International conditions were not without significance, characterized by increased efforts of the
great powers (to which Belgium did not belong) to check and balance each other, in order to
facilitate a situation of equilibrium. The logic of the international relation led each of the powers
preferring the instead of one of its other rivals colonising Congo themselves, a politically neutral
state emerge, stemming from another neutral organism — Belgium.

First to recognize the statehood — of what still had been AIC — were the United States, doing
so on 22 April, 1884. The next power that recognized the existence of the Congo Free State was,
on 8 November, 1884, Germany, to conclude the preparations for the upcoming Berlin Conference.
Ultimately, this process was crowned with the General Act of the Berlin Conference, whose
signatories were, inter alia, the Kingdom of Belgium and the Congo Free State itself. The key
provisions of the General Act include, in addition to de jure acceptance of the existence of the
Congo Free State — a peculiar entity that was, systemically, a legal amalgam of Leopold's private
property under his absolute power, military and political neutrality — the formulation of the
principle of effective occupation (Article 35 of the General Act). According to this principle (yielded
with a prospective nature), the occupation of African territories could be considered effective (only
then would it bear legal consequences) as long as the occupied territories were to be seized by a
power capable of protecting acquired rights and the freedom of trade and transit.

The circumstances outlined above show the unusual nature of the colonization of this vast
stretch of Central Africa, which was to become the Belgian Congo. Contrary to the aforementioned
trade companies, the Congo Free State not only did not arise from the colonization action
organized by the state; on the contrary, in this case the private (at least in theory) colonial activities
resulted in the creation and recognition of a new, peculiar statehood. As it was aptly pointed out,
"Leopold II, skilfully exploiting the disputes between the leading imperialist states, led to the
recognition of the International Congo Society as a state organization having the right to manage
the seized territories" (Jaremczuk, 2006: 46).

Indeed, the Congo soon became a site of successful colonization; “there was functioning
postal system, highways and railroads were built, communication between the cities was provided
(connection between Leopoldville and Matadi). The exploitation of the abundant riches of these
lands — rubber, ivory, gold, tin, diamonds, uranium — commenced, which awarded huge profits to
those daring to invest, which, in turn, attracted the attention of the Belgian industrial circles”
(Lechwar-Wierzbicka, 2011: 189). The Free State also had an armed force — the Force Publique,
composed of local soldiers and European officers. In the 1890s, they even fought a victorious
guerrilla war with Arab slave traders (Nzongola-Ntalaja, 2002: 21) — notwithstanding the fact that
slavery flourished in the Free State itself.

The ruthlessness and brutality of the new "corporate" powers that held the Congo basin was
so unprecedented that it was met with an increasing indignation from what can be considered a
germinating "international community". The abuses and atrocities in the Congo area found a wide
resonance even in the literary world — Arthur Conan Doyle and Mark Twain wrote about the
situation in the Congo (Lechwar-Wierzbicka, 2011: 193), and above all — Joseph Conrad,
immortalizing the conditions he witnessed in the “Heart of Darkness".

In 1904, Leopold II allowed an international commission to conduct an investigation, and in
1908, under international pressure, consented to the annexation of the Free State by the Kingdom
of Belgium, previously unsuccessfully having attempted to keep a strip of the Free State’s land in
his hands as private property of the monarch (Senelle, Clement, 2009: 153).

After stormy disputes, seven years after the creation of its first project, on October 18, 1908,
the Belgian Parliament adopted the Colonial Charter (La Charte Coloniale). Under it, on November
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15, 1908, the Congo Free State ceased to exist, replaced by the Belgian Congo — a colony in the
classic sense of the word, which was to exist for more than half a century.

3.3. The Congo Free State — what was it?

The issues of the existence of a state and, in particular, its recognition, are of a great importance
for the Congo Free State history. This issue vital in Belgian politics in the context of the pressures to
abolish the independent statehood (separate from Belgium) of the Congo Free State. If the statehood of
this entity was established by the decision and will of the powers assembled at the Berlin Conference,
then these powers, it was argued, could enforce other decisions in relation to the Free State (Reeves,
1909: 101). In turn, the Belgian scholarship emphasized the status of the Free State as a de facto state
existing in fact prior to its, in this view: purely declaratory, recognition. However, compelling
arguments exist that in the territory of the Congo prior to the Berlin Conference, there existed nothing
amounting to statehood as it was then understood: not owing to non-recognition, but due to their
lacking any political entity capable of exercising power in respect of the area of the Congo basin
(Reeves, 1909: 100). Such an entity was created only by the Final Act of the Berlin Conference.

The participation of non-state entities (separate from the country of incorporation, at least:
partially private) in the factual process of establishing the Congo Free State should be considered a
typical phenomenon and perceived as unremarkable in the context of the era. However, what was
peculiar about the activities carried out under the auspices of king Leopold was the status of the
entities that carried them out. With the exception of the Upper Congo Research Committee, they
were devoid of any legal personhood — they were not legal persons neither under Belgian nor any
other jurisdiction, nor internationally (Reeves 1909:105). They were not incorporated in any state
and therefore did not have their national statute within the meaning of the conflict of laws.

Also, the International African Association established in the course of the Brussels
Geographical Conference in 1876 has not been formally incorporated. In the legal sense, it was
merely an informal grouping. The subsequently created International Committee for the Study of
Upper Congo was the only body established during the period of colonization of the Congo that had
been organized as a legal entity known to its contemporary Belgian law. Namely, it had been a
Belgian silent partnership (Société en participation) (Reeves, 1909: 104). This entity, however,
proved to not play a greater role, at least in nomine suo, in the history of the formation of the
Congo Free State, as it was quickly replaced by the then established International Society of the
Congo (AIC). AIT, in turn, did not have any national legal form, though it had a formalized — and
respected — internal structure. Only ex post was it awarded what amounted to international
recognition of its subjectivity, as the territorial acquisitions and other agreements concluded by
AIC were recognized as valid and binding during the Berlin Conference. Until then, however, the
Association itself undoubtedly had no form known to any national law, including the laws of
Belgium. As one author described it: "The International Society of the Congo is a purely fictional
entity: nothing more than a name for which only Leopold II is hidden” (Stengers, 1985: 3).

The fact that the political power of the Congo Free State extended to the territories it seized
or acquired is not in doubt, just as the extension of such power over local indigenous peoples. One
criterion of statehood known to international law then: effective power (self-control) (Ehrlich,
1947: 104; Phillimore, 1879: 81) can be attributed to the Free State indisputably. Its international
recognition in the context of the decisions of the Berlin Conference is also not a subject of
controversy. However, the international legal status of the AIC is not clear. First of all, it should be
noted that the borders of the Congo Free State were only finally defined at the Berlin Conference.
It is also doubtful, due to the low level of influence of the colonizers on the indigenous population,
that AIC, during its rule, could be declared to exercise political power over the local peoples.
However, above all, the most serious doubts concern the sovereignty of the AIC in the pre-Berlin
period. This entity did not have the features of Belgian statehood.

4. Results

Three theories existed that could explain the AIC's acquisition of sui iuris statehood traits. First,
the theory of the assignment of sovereignty made by the representatives of the indigenous African
tribes, secondly: the appropriation of no-man's territory, and thirdly: the long-term occupation.
Asindicated above, AIC did not have legal personality under Belgian (or any other) law. However, its
legal nature is much closer to a private law corporate person than to a public entity. This feature
disallows assumption that the land acquired by the representatives of King Leopold was acquired for
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AIC as a sovereign, but for a private law actor. Then-binding international law barred the acquisition of
political powers belonging to a state by private persons (Reeves, 1909: 106). On the other hand, the
representatives of AIC lacked animus rem alieni acquirendi, the necessary intent to acquire in the
name of a third person, which precludes the conclusion that the territories in question were in fact
acquired by Belgium. Nb. the constitution of the Kingdom of Belgium (article 64), moreover, precluded
the acquisition of territory by means other than statutory. Therefore, it should be recognized that the
effects of the agreements in question extended only in the private-law sphere.

It is also interesting to note how the status of the political entities formed by the indigenous
peoples under international law of the era prevented AIC from gaining de facto statehood in two of the
above-mentioned ways. Referring to these indigenous entities, weakly organized as they were, lacking a
satisfying level of social development from a Western perspective, but undoubtedly political, the public
international law in the second half of the 19t Century refused to recognize their status as states and to
ascribe them political rights (Reeves, 1909: 102, 106). They were not considered members of the
international community. At the same time, however, it granted the members of indigenous peoples
themselves certain "moral rights" and granted them a sui generis title to the territory they occupied.
However, it was not an international law title, it was closer to a private law title. An effective — under
international law — cession of such territory as made between two sovereign entities was inconceivable.
On the other hand, it did not preclude the acquisition of land ownership in the private-legal aspect.

This was insignificant in the case of Congo and Belgium, as Belgian law ascribed no further
consequences to the acquisition of land by Belgian nationals, but in the case of the United Kingdom
would prove vital: the law of the UK stated that the acquisition of land from indigenous persons by
British nationals resulted in (i) them receiving interests in land, and, simultaneously, (ii) the
United Kingdom acquiring sovereignty over the land in question. At the same time, due to
aboriginal moral rights and, as a result, the at least quasi-private legal title to the land of the
indigenous peoples being accepted, the theory of original acquisition of statehood by
appropriation, as well as prescriptive acquisition stemming from of long-term occupation, was
ruled out in the case of the Congo Free State.

Complementing the considerations on the international recognition of the Congo Free State
and treating it as a sovereign entity, it is worth mentioning that for almost a quarter of a century of
its separate history, this state concluded unquestionable and implemented international
agreements, which were later taken over by Belgium by succession. In addition to multilateral
treaties, such as the General Act of the Brussels Conference of July 2, 1890 or the Brussels
Convention of June 8, 1899, there were also bilateral agreements (among others: a friendship,
trade and navigation treaty concluded with the United States on 24 January, 1891, an agreement on
preferential treatment of French nationals concluded with France on 5 February 1895 or a
convention made with the Kingdom of Belgium (sic!) on 3 July, 1890.

5. Conclusion

As indicated in the introduction — and hopefully shown in the article — private-law entities
(corporations) entering major political arenas is hardly a novelty. Such evolution of global
governance sparks criticism, referring in particular to the USA, highlight the soon-to-happen
change of political and commercial control, some elements thereof at least, by corporations. Would
an establishment of a sovereign state effected by a corporation be possible? The example of Congo
Free State and, in particular, the private-law entities preceding it seem to prove that such
possibility may not be excluded. If we may say that the conceptual framework and the landscape of
legal forms and their relations has changed in the public international law since the 19th century,
it is a change directed at the liberalization, the emergence and prevalence of soft law and non-state
actors in ius gentium. Also gaining substantial traction is the notion of separation of statehood
from national issues (let it be said that it is disputable here whether such tendency is more of a
novelty or actually a return to normalcy preceding the emergence of nationalisms and mass
politics). Abstaining from resolving these non-legal issues, it is worth noting that in the fascinating
story of the colonization of Congo Basin, private entities played a prominent role in an executive
aspect, where political elements played were a propelling factor. Also the ultimate granting of
sovereign status to the Congo Free State was but a result of a favorable political situation.

The history of the West seems persistently to indicate that the political prevails over the
private. The history of Congo Free State is no exception. Open remains the question whether,
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should the phenomenon of old statehoods giving up sovereignty to corporations really happen,
we will recognize the paradigm shift in the substitution of political organism by non-political
entities, or rather identify a transfer of political importance to other subjects? It seems that, all in
all, politics may change but never yield.
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Abstract

Ronald Coase, who lived from 1910 to 2013, was an outstanding British economist and writer,
professor at excellent American universities and a longtime editor of the Journal of Law and
Economics in its heyday. To this day, Ronald Coase remains one of the most cited economists in
history. Ronald Coase's observations about the nature of firms as economic entities should be
treated with due admiration — especially considering that his reasoning was based on an economy
known at the beginning of the 20th century. Due to his groundbreaking insights into the dynamics
of business formation and the role of transaction costs in microeconomics, he received the 1991
Nobel Prize in Economics. Ronald Coase is considered the father of law and economics, the most
famous economist among lawyers and the most famous lawyer among economists. The aim of the
article is to present Ronald Coas' thoughts contained in his first famous work titled The Nature of
The Firm in the contemporary economical context. The author presents Coase's profile and
subjects his work to a critical analysis. Moreover, the aim of the article is to look at the theses
contained in the Coase’s work from the point of view of the 21st century modern economy.
The article is based mostly on academic literature.

Keywords: Ronald Coase, transaction costs, the firm.

1. Introduction

Ronald Coase, who lived from 1910 to 2013, was an outstanding British economist and writer,
professor at excellent American universities (University at Buffalo, University of Virginia,
University of Chicago) and a longtime editor of the Journal of Law and Economics in its heyday
(Formaini, Siems, 2003: 1; Cheung, 1987). To this day, Ronald Coase remains one of the most cited
economists in history (Schwab, 1993: 359). Due to his groundbreaking insights into the dynamics
of business formation and the role of transaction costs in microeconomics, he received the 1991
Nobel Prize in Economics. It is worth noting that Ronald Coase is considered to be one of the
fathers of law and economics (Henderson, 2013), as well as the doyen of the New Institutional
Economics and Modern Organizational Theory (Downes, 2013). Many outstanding scientists,
including Nobel Prize winners, were associated with the resulting Society for Institutional and
Organizational Economics. Among them were Douglass North, Elinor Ostrom and Oliver
Williamson (Williamson, 1991), considered the most important heir to Coase's thought. Coase's
most important publications include: The Nature of the Firm (Coase, 1937), The Federal
Communications Commission (Coase, 1959), The Problem of Social Cost (Coase, 1960) as well as
The Lighthouse in Economics (Coase, 1974). Especially The Nature of the Firm and The Problem of
Social Cost brought him fame and recognition from the world of science. Those two most cited
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(and often criticized) economic works of the 20th century are considered to be the two pillars on
which virtually all of Coase's thought rests. The most important achievements of Coase, making a
huge contribution to the development of economic thought of the 20th century, are the research on
the phenomenon of transaction costs, the famous Coase theorem (Allen, 2015: 379-390), and the
so-called Coase conjecture.

It is worth noting that there are some interesting features that distinguish Coase from the
whole pantheon of 20th-century economists. First of all, Coase postulated the study of real market
phenomena, unlike most economists, whom he accused of dealing only with the so-called
"blackboard economics", i.e. a theoretical economy completely detached and disconnected from
economic reality (Henderson, 2013). Second, Coase produced only a dozen works, and most of
them did not use mathematics or used it to a very limited extent. In his works, he has employed
simple, concise language, and he was awarded the Nobel Prize practically because of just two
relatively short publications (The Nature of The Firm, The Problem of Social Cost), the first of
which was written shortly after his graduation from University. Third, Coase was a kind of outsider
because he was not an economist by training, but merely a lawyer. Fourth, Coase, despite the
overwhelming influence of various political and economic doctrines, created his own original
current, followed by many to this day (Cassidy, 2014). Initially, he considered himself a socialist,
and with time he discovered the soul of a free marketer, and even became (not fully rightly) a
patron of economical laissez-faire thought (Bylund, 2014: 30). Finally, Coase is an author so
interesting and ambiguous that his views have sometimes been distorted and misinterpreted for
particular interests or the political and economic agenda on both sides of the scientific and political
spectrum (Schwab, 1993: 360). An excellent example of this phenomenon can be found in
The Problem of Social Cost, which is considered by the left to be a pro-interventionist argument,
and at the same time anti-interventionist by the right. Despite his precise and matter-of-fact
arguments, as well as a concise style, Coase is by no means an easy-to-read author. Rather, on the
contrary, there is a depth of reasoning behind seemingly short texts, which has led many — usually
contradictory interpretations to arise around them (Cassidy, 2014). This is largely due to the
different ways in which his works were perceived by numerous commentators, as well as his
general lack of inclination to make strong economic judgments.

In addition to The Nature of the Firm, which is the subject of this analysis, the turning point
in Coase's career was the publication of the The Federal Communications Commission, in which he
presented the essence of institutional property rights and their impact on effective capital
allocation. This was the basis of the so-called Coase Theorem — the idea according to which, in the
absence of transaction costs, clearly defined and enforceable laws (mainly property rights) allow to
achieve the most economically effective result, without the need for major subsidiary state
intervention. The result of these considerations was the famous meeting Coase had with a dozen of
the most influential economists by the time, convened to refute his claims (such as: Rueben Kessel,
Milton Friedman, Martin Bailey, Arnold Harberger, Gregg Lewis, John McGee, Lloyd Mints and
George Stigler) (Formaini, Siens, 2003: 3). Interestingly, all of Coas's adversaries were convinced
during the hours of discussion, which brought him great publicity and secured a job in 1964 at the
University of Chicago, whose school of law and economics was the most influential current by the
next several dozen years. The immediate consequence of this discussion was the publication by
Coas of his most famous article, The Problem of Social Cost, in which he accurately presented the
more precise meanders of his reasoning. Using examples from the English common law system,
Coase explained why regulatory interventions (top down approaches) most often led to less
effective results than if the problem was left to be solved by the parties, i.e. the free market (bottom
up approach) (Formaini, Siens, 2003: 3). This approach was in opposition to the then dominant
concept of Arthur Pigou, who in his publication The Economics of Welfare (1920) advocated that
government regulations lead to the most effective solutions by improving numerous market
shortcomings (Formaini, Siens, 2003: 3). These considerations were of particular importance in
the context of disputes involving more than one actor — the so-called externalities, such as damage
caused by animals, immissions (sound, noise, smell, harmful substances), mining damage,
environmental damage, etc (McChesney, 2004). According to Pigou, in these cases the state should
restrain, punish or tax the source of the problem. However, according to Coase, with low
transaction costs, a more effective solution would be to leave the dispute to stakeholders who,
under voluntary contracts, would be able to solve the problem among themselves (the so-called
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hands off approach). As Coase himself said during the Nobel Prize lecture in 1991, what are traded
on the market are not, as is often supposed by economists, physical entities but the rights to
perform certain actions and the rights which individuals possess are established by the legal
system (Coase, 1991).

Coase's approach was so groundbreaking and convincing that it practically gave rise to a new
field (law and economics) and gave Coase enormous popularity among the Chicago school of
thought, neoclassical economists and economic libertarians. At the same time, it was used to
promote a political agenda limiting the role of the state and interventionism, which met with an
exceptional wave of criticism from the socialists and the broadly understood "economic left".
To this day, Coase's work evokes great emotions due to the alleged contradictions of his theses.
Prima facie, The Nature of the Firm appears to be an economically left-wing position that takes
into account the positive aspects of central planning. On the other hand, the Problem of Social Cost
is a free market position that undermines the concept of state intervention. Despite their apparent
differences, both works have a lot in common — their central element is the concept of transaction
costs and their importance for the effective allocation of goods in the economy. When analyzing
Coase's works, it is worth remembering that his caution in formulating his judgments turned
against him, prompting the political and economic forces on both sides of the ideological spectrum
to understand his works abnormally (Schwab, 1993: 369). Indeed, Coase’ s careful observation of
the activities of state bodies allowed him to conclude that almost never a solution imposed by
public authorities would be effective in practice (Henderson, 2013). At the same time, however,
it did not rule out that in certain situations it would be possible or even advisable (Bylund, 2014:
30). Coase argued that each individual case should be analyzed separately and with appropriate
caution. Moreover, it should be noted that the famous Coase Theorem is more of a logical concept
and refers to an abstract situation in which transaction costs are zero or negligible — a situation
that almost never occurs in practice (Henderson, 2013).

2. Materials and methods

Despite his simple language, Ronald Coase is considered one of the most interesting and
sophisticated authors of law and economics. To date, two of his works: The Nature of the Firm and
The Problem of Social Cost are considered the most cited legal works in history.

At the same Coase is an author so interesting and ambiguous that his views have sometimes
been distorted and misinterpreted for particular interests or the political and economic agenda on
both sides of the scientific and political spectrum. This is despite the fact that numerous materials
and data on this subject are readily available on the Internet, the vast majority of them in English.
As a result, many secondary publications do not fully reflect his views and are subject to authors’
own prejudices.

This article is based mostly on scrutinizing the original works of Ronald Coase, academic
literature, reports and data published by competent market actors. Legal scientific research
methods applied by the author include: the historical method, comparative research, critical
analysis, and to some extent — law and economics.

3. Discussion

At the time of writing of The Nature of the Firm, Coase was just under 25 years old. This
article was written during the Great Depression (1921-1933), which saw one of the greatest
economic debates of all time regarding the effectiveness of the concept of central planning, known
primarily as the Socialist Calculation Debate (Schwab, 1993: 362; Bylund, 2014: 2). The fruits of
this discussion significantly influenced the scientific development and reasoning of young Ronald
Coase. The crucial element of the Debate were the publications of Ludwig von Mises ("Die
Wirtschaftsrechnung im sozialistischen Gemeinwesen" (1920) and Die Gemeinwirtschaft (1922)),
in which he argued that without private means of production there is no competition, and
consequently — the ability to determine the price and value of individual goods (Bylund, 2014: 2).
As a result, socialism excludes the calculation of gains and losses from the economy, leading to its
profound ineffectiveness. Contrary to the above, authors with socialist inclinations (including Fred
Taylor, Enrico Barone, and Oskar Lange) argued that the state, like a central counterparty, using
accounting-like methods, can still regulate prices on the basis of over-demand or oversupply.
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Coase faced those controversies while studying at the London School of Economics
(hereinafter — LSE). LSE, founded in 1895 by socialist thinkers (Sidney Webb, Beatrice Webb,
George Bernard Shaw), was aimed at creating an intellectual cadre in the field of socialist
economics, although it was characterized by considerable freedom of academic discussion and
looking at the problems of modern economics from many different perspectives (Bylund, 2014: 4).
Interestingly, in the 1930s, the LSE paradoxically became one of the most important centers of
modern classical economics, which happened under the influence of thinkers such as Lionel
Robbins (a socialist converted under the influence of Mises) (Bylund, 2014: 7), Fridrich von Hayek,
John Hicks, Nicholas Kaldor, and Coase's personal mentor, Arnold Plant (also a socialist convert).
It was during this period, as a student at the LSE, that Coase had the opportunity to learn about the
theories of the Austrian School, the theory of capital, and Mises's arguments against socialism,
which then counterbalanced the increasingly popular interventionist policies advocated by John
Maynard Keynes.

Ronald Coase himself was only a law student at the time, and it was not until the series of
lectures and discussions at the LSE that prompted him to become interested in economics (Bylund,
2014: 10). Initially, despite the great influence of Arnold Plant (in the field of business organization
and the invisible hand of the market) and Hayek (in the field of the Austrian capital theory), young
Coase saw himself as a socialist who changed his mind only later in life.

It is believed that the direct reason for writing The Nature of the Firm were Coase's
reflections on the imperfection of the market (and classical economics) as a result of the emergence
of high transaction costs. During his stay on a scholarship in the USA (1931-1932) he worked at the
University of Chicago with outstanding scientists such as Frank Knight and Jacob Viner. During his
stay in the United States, Coase was mainly engaged in researching the vertical and horizontal
integration and organization of American super-enterprises (including General Motors).
The meeting with the candidate of the socialist party, Thomas Norman for the US president, must
also have had a huge impact on the thoughts of young Coase (Bylund, 2014: 11). Throughout his
research stay, Coase has been wondering, why the price mechanism in the market ignored the issue
of the organization of enterprises and the central relationship between the employer and employee
in this respect, which Coase compared to the relationship between master and servant.

Coase was looking for the source of the impossibility (according to the Austrian economy) of
organizing Leninist Russia in a similar way to a centrally planned factory, since factories and
economic entities of enormous size were emerging on the free market by themselves (Henderson,
2013). If the free market mechanism operated in accordance with the classical theory, there would
be no need to create firms and produce goods, according to Coase, because all these goods (or their
substitutes) would be readily available on the market at a price regulated by the law of supply and
demand. Since they did in fact arise, it seemed the usual market exchange combined with the
invisible hand of the free market in the form of a price mechanism could not have been functioning
properly for some reason (Bylund, 2014: 26). Ronald Coase identified the high transaction costs of
market operations as the major cause of these imperfections.

Interestingly Coase did not problematize the assumption of the bottom-up price mechanism
and the top-down planning entrepreneur. By doing so Coase did not consider specialization or the
division of labor as a sufficient explanation of integration in firms. He viewed firms as
hierarchical, planned structures akin to socialist economic planning — essentially a “mirror
image” of the market’s efficient allocation of resources (Bylund, 2014: 22).

In the essay the Nature of the Firm, Ronald Coase identifies the following issues related to
the formation, existence and further expansion of companies.

1. First, Ronald Coase points out that since, according to the traditional theory of
economics of Adam Smith, the free market is efficient (it provides the best goods and services at
the lowest price), it should always be cheaper to buy a given product or service on an exchange
market (outsource outside) than to hire workers to create the good. Following this line of
reasoning, “outside the firm, price movements direct production, which is coordinated by a series
of exchange transactions in the marketplace. Within a firm, these market transactions are
eliminated, and in place of the complicated market structure with exchange transactions is
substituted the entrepreneur—co-ordinator, who directs production. It is clear that these are
alternative methods of co-ordinating production. Yet, having regard to the fact that if production
is regulated by price movements, production could be carried on without any organization at all,
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well might we ask, Why is there any organization?” (Formaini, Siems, 2003: 2). Since production
is regulated by prices, Coase asks the question of the meaning and reasons for the existence (and
moreover, the emergence of new and more) organizations (companies), instead of basing
everything on a system of independent, self-employed people who would contract with each other
on the free market.

2. Then Coase wonders why the coordination is the work of the pricing mechanism in one
case and the enterprise in another. According to the author, the purpose of these considerations is
to bridge the gap between the assumption (made for some purposes) that resources are allocated
by means of the price mechanism and the assumption (made for other purposes) that this
allocation is dependent on the entrepreneur—co-ordinator (Coase, 1937: 33). Therefore, Coase
explores the practical determinants of choosing one of these paths for capital allocation.

3. Coase then concludes that there must be a significant cost of using the price mechanism
in the free market (and therefore organizing production in such way) (Coase, 1937: 35). The author
distinguishes here primarily the cost of finding out what prices are appropriate, as well as the costs
of negotiating and concluding a contract each time on the exchange market. While agreeing that
these costs cannot be completely eliminated also in the case of organizing production under the
aegis of an enterprise (company), he is of the opinion that these costs are significantly lower
(one employment contract, one negotiation of a labor contract, etcetera). Coase points out that the
employment contract does not contain all the obligations of the employee and the entrepreneur's
prerogatives, but it establishes a general relationship of subordination and control, i.e. the
performance of official orders by the employee on the basis of the boss's coordination decisions.
In other words, the contract only generally defines the framework of the employer's authority in
return for the employee's remuneration.

4. Coase also notes that there are other downsides to using the pricing mechanism (Coase,
1937: 36). Especially in the case of longer-term contracts, dealing more with services than goods, it
may turn out that concluding one long-term contract is more convenient and less economically
risky. At the same time, specifying the detailed provisions of the contract may be impossible or
significantly difficult — as a result, it may be more effective to replace the contract of equal parties
with an employment contract within the company.

5. Coase summarizes the above arguments by stating that depending solely on the market
costs money, and by establishing an organization or firm and entrusting the entrepreneur's
managerial power over the means of production, certain costs are saved (Coase, 1937: 37).
The entrepreneur needs to try to perform his managerial duties at a lower cost than on the free
market, or alternatively, return to it.

6. By the way, Coase wonders if there are other factors that may be influencing the
phenomenon of business start-up, such as market uncertainty, or the legal system (for example,
tax-favoring intra-company trading vis-a-vis trade between different entities). Coming to the
conclusion that these factors may affect the size or number of companies, however, they are not
considered the main determinants of the phenomenon of their formation (Coase, 1937: 38).

7. Then Coase goes on to the following problem - is it possible to examine the factors and
forces that determine the size of companies? (Coase, 1937: 38) He indicates, inter alia, the Knight's
reflection on the subject, arguing that the incentive for a company to become a monopoly must be
counterbalanced by a powerful force that degrades productivity as the company grows. Coase poses a
tough question: why do market transactions take place at all, if everything could just function within
one company, resembling the mythological Leviathan? The author indicates the probable causes, i.e.
decreasing management revenues or the increasing price of the supply of production factors, deriving
3 basic factors on which the companies' growth tendency depends (Coase, 1937: 39):

a) the lower the organizational costs and the slower they grow with the increase in the
conducted transactions

b) the lower the chance of the entrepreneur's mistakes and the slower the chance will grow
with the company's growth

c¢) the more the price of supply of factors of production decreases (or grows less) with the
growth of the firm.

8. Accordingly, Coase notes that the organizational costs and losses due to occurring errors
increase with the spatial growth of the company, the variety of transactions, and the likelihood of
price movements. As a result, at some point, efficiency will decline as your business grows. Coase
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also noticed that various inventions (e.g. communication) reduce spatial dispersion and
organizational costs, which leads to the expansion of companies.

9. Further on, Coase deals with alternative approaches to the problem at hand (Coase, 1937:
39). He unequivocally rejects the view that the company was the result of the growing complexity of
the division of labor, recognizing that this complexity is already reflected in the market mechanism.
In addition, Coase also analyzes Frank Knight's reflections on the role of uncertainty in the market
(Knight, 1921).

According to Knight, it is the uncertainty that causes the production of goods to be made on
the basis of predictions by the entrepreneur, and also requires supervision, technical management
and specialization in decision-making (understood most clearly as a function and responsibility).
The result is, according to Knight, a class that focuses on predicting needs based on its expertise,
while guaranteeing wages for employees. Coase rejects this theory, arguing that the price
mechanism may well be about knowledge and specialization in terms of production needs and does
not require these people to actively participate in the production process. It is also worth noting
that in the realities of today's economy, outsourcing this type of service is not unusual. The market
has even developed a number of entities offering specialized services in the field of market research
and its needs in relation to a given segment of goods or services. Moreover, the integrity of such an
analysis will usually be more cross-sectional and precise, and at the same time free from prejudices
that might be guided by corporate insiders.

4. Results

Coase himself lamented that The Firm was often cited and little used in practice (Coase,
1972). Nevertheless, many commentators (e.g. Benjamin Klein) recognized that the subsequent
publication of The Problem of Social Cost is in fact merely a repetition of the most important
thoughts from The Firm, and the common denominator of both publications lies precisely in the
fact that they place particular emphasis on transaction costs, which was the missing link in the
economic models of that time.

The above considerations made by Coase significantly influenced the contemporary
perception of the company and work organization, as well as the essence of transaction costs in the
price market. As Coase thinks, transaction costs are at the heart of choosing between a pricing
mechanism and the centrally managed alternative. Many consider Coase's arguments to this day as
a socialist argument for the rationality of central planning — at least in some justified cases.
However, it is worthwhile to further analyze this one of the most famous ideas in the history of
economics.

Coase, wondering why firms are islands of conscious power in a seas of free market and the
pricing mechanism, concluded that the main reason were transaction costs. This is why the pricing
mechanism is replaced by an imperative relationship within a company that also carries a certain
cost. The size of the company will therefore be determined by the ratio of the cost of using the
pricing mechanism and the marginal cost of maintaining this employer-employee relationship.
Following this lead, Coase made two main conclusions. First, the company is characterized by
hierarchical, not contractual relations. Secondly, decisions in the company are made on the basis of
the entrepreneur's power, and not on the basis of the price mechanism.

By embedding Coas's deliberations in his contemporary discourse and historical events
(the Great Depression), one can get the impression that The Firm fits in with the socialist idea that
it is possible to achieve an effective market with the help of central planning, which at the same
time would allow for greater social justice. Coase thus rejects Hayek's criticism that central
planning is incapable of reproducing market efficiency — on the contrary, even under strictly
capitalist conditions, there are planned transactions that, in his opinion, are completely outside the
sphere of the price mechanism and the free market.

The argument that the company was characterized by sovereignty detached from the pricing
mechanism and consensual contracts was also taken up by the followers of Coase-nobel laureates:
Herbert Simon (Simon, 1951: 293-305) and Oliver Williamson (Williamson, Sidney, 1991). Both
emphasized the special difference between the free market and the decision-making process in a
company characterized by sovereignty, a hierarchical, and even authoritarian relationship. It is this
issue that has received considerable criticism.
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First, there was criticism of Coase's from relational contract theorists (Schwab, 1993: 364).
Criticized was his statement that long-term contracts should ultimately turn into employment in
the company. It was pointed out that more and more often there are multi-year agreements
between separate entities (letters of agreements, cooperation agreements, investment agreements,
consortium agreements), which are based on the principles of good faith or contain adaptation
clauses that allow to avoid disputes in the event of major changes in market conditions or structure
(especially in the case of supply contracts). As a result, cooperation agreements, consortium
agreements, groups of capital companies, or long-term supply agreements between independent
companies often replace the concept of vertical integration, so vividly promoted by Coase. It is
worth remembering, however, that the significant development of the international contracts law
(including adaptation clauses, the concept of hardship, force mejeure and rebus sic stantibus) took
place not until after the war, i.e. long after Coase wrote his article.

Second, Coase has been criticized by corporate theorists (Schwab, 1993: 365) — inter alia:
Michael Jensen (Jensen, Meckling, 1976), William Mechling, Armen Alchian, Harold Demsetz
(Alchian, Demsetz, 1972), Oliver Hart (Hart, 2009), Ben Klein (Klein, 2006) who see the company
as a nexus of contracts (Jensen, Meckling, 1976). They believe that the difference between inside
and outside transactions is illusive, and that the company is nothing more than a set of voluntary
contracts between independent entities exchanging their work, expertise and services at market
exchange prices, and thus driven by means of a price mechanism and free market forces.

According to them, each employee may at any time leave the company or offer their services
to another entity on a purely market basis, i.e. consistent with the principles of the pricing
mechanism. Corporate theorists criticize a peculiar personification of the company, considering the
company to be a purely market concept, devoid of hierarchical power in the sense of Coase. They
also point out that all corporate decisions regarding the allocation of means of production, etc., are
only a derivative of the price mechanism taking place on the free market, so it is the free market
that determines these decisions, and making decisions contrary to market incentives will lead
company’s collapse.

Again, it is worth noting that the times The Firm was written coincide with the greatest crisis
in human history, and it was preceded by the days of classic capitalism, where workers' rights were
only in statu nascendi. All real privileges such as paid leaves, employment tribunals, notice
periods, non-discriminatory practices, etc. began to seriously develop only after the war. In Coase's
time, the company was not yet like a corporation today, severe disciplinary punishment was
applied in some industries, minors were exploited, the workday lasted 14 hours, and the dismissal
of any worker was a matter of the employer’s discretion alone. The concept of the unemployment
benefit was also unknown, or it was not popular at that time. As a result, the vast majority of
workers worked under a peculiar imperative, having as an alternative starvation or extreme
poverty. Looking at the contemporary Coase company, it is understandable that the then employer-
employee relations were much more hierarchical than they are today. As a result, despite the fact
that the grounds of Coase's arguments have lost their validity, his criticism in this respect is, in my
opinion, unjustified.

Going further, it is also worth considering Coase's text from the point of view of employment
in the company in the form of an employment contract. It is undoubtedly a great accomplishment
of The Firm that it prompted further research on this subject. Particular attention should be paid to
the works of Bengt Holmstrom (Holmstrom, 1989), Paul Milgrom (Milgrom, 1991), John Moore
(Moore, Hart, 2009) and Oliver Hart (Hart, Grossman, 1986) who stated that a contract within the
company works especially where a balance of many undefined tasks is needed. In such case, the
best solution seems to be to pay a predetermined salary, and then leave the discretionary decision
in the hands of the employee or manager. Alternatively, too rigid and literal definition of tasks,
or linking salary with financial results may lead to short-sightedness or lack of due diligence
(e.g. linking remuneration with quarterly results, share price, dividend may result in employees
making systemic errors, the consequences of which might be felt by the company only after many
years. ). In addition, the employment contract will be particularly important whenever the
employee gradually acquires experience, knowledge and the so-called soft skills, and its real value
will result from his long-term presence in the company and certain relationships with contractors
or clients. This will be of particular importance for industries characterized by white-collar work.
It is worth giving here the example of a law firm or consulting company — the very creation of a
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company is not driven by wish to cut transaction costs, but the need to operate under a common
name, use of mutual experience and recommendations, as well as use a scattered reputation.
Affiliation in a law firm is often an added value, and the work with the same clients alone makes it
possible to establish a valuable relationship for the entire cooperative.

Moreover, it is worth considering whether the main determinant for establishing a company
are transaction costs. It seems that, especially nowadays, such a statement will be wrong.
The production of many complex goods, such as airplanes, smartphones, machines, computers,
computer games, requires specialized, disciplined and coordinated work of numerous people,
which would not be merely replaced by the price exchange mechanism — primarily because the
final result is not only the arithmetic sum of their work, but primarily results from teamwork,
which is an added value. For example, when building another iPhone, individual employees do not
yet have a specific concept for its creation, but as a result of team work of various departments and
brainstorming, the final model is finally reached. This is of particular importance at a time when each
subsequent product must be technologically better than its predecessor (e.g. in the case of electronics,
smartphones, etc.). In addition, the required time that a well-coordinated and experienced team must
spend on trial and error, perfecting the final product should be taken into account. To quote famous US
investor Warren Buffett, “No matter how great the talent or efforts, some things just take time. You
can't produce a baby in one month by getting nine women pregnant.” In my opinion, this argument
would also be applied at the beginning of the 20th century, for example in the armaments industry,
or in the car industry, so well-known to Coase himself.

By the way, it should be noted that Coase's strict distinction between hierarchical, vertically
integrated companies and an exchange market composed of independent entities cannot be
defended at present (Economist). In the modern so-called "Gig economy", outsourcing of simple
tasks or components / elements plays a key role in production, and the sales model depends on
numerous complex sub-dependencies (e.g. company A produces cotton, company B designs a
t-shirt, company C sews, company D makes imprint, and company E sells the goods). Moreover,
many large companies are de facto complex and interconnected micro-entities (franchises:
MCDonalds, KFC) or are based on the web of self-employed workers (UBER, AIRBNB), displaying
some sort of collective intelligence (exchange of experiences, work and service algorithms, etc.)

What's more, it is worth remembering in the times when The Firm was written, the economy
was more dependent on supply than demand as scarce resources were stretched relatively thin on
the market. To the much bigger extent than today the prices were determined by a limited supply of
raw materials and labor. Predicting the size of production in a situation where the vast majority of
produced goods will ultimately find its buyers does not resemble the model of the modern demand
economy, in which the main problem is the lack of special interest in the goods produced, and
consequently overproduction. The economy of the twenty-first century is based on careful
predictions as to the size and types of production, and often production with the intention of only
secondary creation of demand. As a result, only big companies are able to invest serious capital and
time in potentially risky economic ventures, which individual self-employed workers would not be
able to do. The role of the modern company is therefore not only to reduce transaction costs,
but above all to anticipate market needs and actively create them, which would not be possible for
individuals due to the lack of sufficient influence.

Bearing in mind the above, it should be argued that companies are also created in response to
uncertainty and the need to mitigate the market risk, which is closer to Knight's concept than to the
Coase's (Knight, 1921). Moreover, it is worth paying attention to the quasi-economic aspects, such
as the legal system, which Coase apparently downplayed. Due to the correct recognition of the role
played by companies in the modern economy, they can enjoy various tax breaks, grants, subsidies,
etc. Moreover, these facilitations function not only on the public law level, but also on the private
law level. The concept of the lack of personal responsibility of an entrepreneur in the case of legal
persons (e.g. capital companies) is a huge incentive to actively reinvest funds and create jobs.
In the hypothetical absence of liability limitation, wealthy people would be afraid to invest funds by
setting up firms and companies, because in the event of a failure, any losses would be covered from
their personal property. As a result, these funds — instead of circulating through the arteries of
economy — would be accumulated and would not stimulate economic growth, innovation,
employment, etc. As a result, it may be tempted to say that companies are also created in response
to the favorable policy of legal system.
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Companies that have been operating for many years also ensure the trust of both consumers
and contractors. On the other hand, the legal regime regulating the functioning of corporations is
more demanding than in the case of natural persons. Companies are subject to capital
requirements, their statutes must meet the requirements set out in laws, and their activities are
subject to the supervision and control of various bodies. Such factors greatly contribute to an
increase of transactional costs.

Moreover, with regard to the growing number of consumer products, the key success factor is
not only functionality or quality, but rather the reputation of a given brand or trademark. In the era
of globalization, even one marketing event or a successful advertising campaign can immediately
affect the structure of demand for a given product or service. Product campaigns are often attended
by well-paid stars of mass culture, athletes, influencers, and the barrier to entry into this "market"
is so significant that only large companies can afford it. Taking into account that in the times of
social media, fashion becomes global, the possibility of creating consumer behavior by individuals
or smaller entities is becoming more and more limited.

It is also worth looking at Coase's reflections on the formation and further expansion of
companies and firms from the perspective of time. In the first half of 20t century, production
efficiency and reduction of transaction costs were key to market success, and larger entities gained
an advantage over smaller ones due to stable long-term business models. The economy of the
21t century looks quite different (Denning, 2013). First of all, market power has been diverted from
the producer to the consumer. In addition, goods and products have become more personalized,
and their main advantage is a certain added value that distinguishes a given product from many
similar products. Internal efficiency has been relegated to the background, and the market is
conquered by products not only with the best prices for value, but also those characterized by non-
objective criteria such as prestige, inaccessibility, personal bond created by the brand with the
consumer, expansive marketing, pro-ecological operation, diversity, egalitarian message ,
identification with the client, etc.

Moreover, in an increasingly digitized world, thanks to a widespread, highly advanced
technology, the size of the company does not necessarily work in its favor. Large enterprises are
associated rather with colossi with feet of clay, which, due to their internal inertia (thousands of
employees, rented office and utility space, software, rigid business models), more and more often
generate relatively modest profits, giving way to a small, resilient and innovative start-ups or
flexible companies from the SME sector.

It is worth mentioning here the phenomenon of the so-called unicorns, i.e. private companies
worth over a billion dollars, which have never decided to conduct an initial public offering (IPO).
In the book The Elastic Enterprise (2012) (Shaughnessy, 2012), Nicholas Vitalari and Haydn
Shaughnessy described how the traditional management model works to the disadvantage of large
economic entities in relation to small resilient firms, especially those managed in a decentralized
manner. A good example is also the more and more frequent use of artificial intelligence as part of
customer service or distributed ledger technology in management. It is worth paying attention to
the prophecy of John Hagel, who believes that the future of the firm belongs to small and
organizationally agile companies that, instead of building the scale effect, will focus on distributed,
decentralized and dynamic "science" in order to better and faster capture market needs and trends,
and also respond to them in a quick manner (Hagel, 2013).

On the other hand, the opposite phenomenon is also noticeable (Hill). Large economic
entities continue to grow, and some concerns are turning into monopolistic Behemoths with a
market capitalization of hundreds of billions of dollars. Definitely, one of the reasons is that these
companies have more and more modern remote management methods and strict employee
control, which have allowed them to eliminate numerous intermediate managers and to replace
them with more direct control. Thus, by reducing management costs, these companies are able to
continue to benefit from scaling and growing. However, it seems controversial whether the further
expansion of these companies is definitely associated with lower transaction costs in relation to the
market exchange mechanism. It is worth noting that the average return rates of large enterprises
have been systematically decreasing. Therefore, it may be tempted to say that in the modern,
dynamic and unpredictable economy, large economic entities are not able to actually use the
advantage in the form of transaction costs, and the determinants of such a state of affairs are of a
more complex nature. So why is this happening?
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It looks like the rich get richer (Denning, 2013). Increasingly frequent mergers and
acquisitions, as well as public offerings on capital markets, do not always lead to a "real" increase in
the value of companies, and their market cap is often not reflected in periodic financial results.
Nevertheless, the size of the company in the long run allows it to gain a privileged position in the
market, or even a monopoly, and thus effortlessly eliminate smaller rivals from the market. It does
not seem like antitrust laws are particularly efficient around the world as they seem to mitigate
only tiny fraction of actual problem. In addition, large companies are able to gain access to many
sales markets simultaneously, as well as effectively avoid taxation by locating their subsidiaries in
tax havens or implementing various international tax schemes. What's more, multinational
companies are able to negotiate tax breaks or interest-free loans with governments of individual
countries and make further investments dependent on governmental willingness to cooperate in
this regard. Sometimes they can also make use of special economic zones, government subsidies or
other types of public-law grants. It is also worth remembering that larger entities are able to obtain
diplomatic assistance from their home state, and they can also afford crowds of lobbyists in order
to obtain favorable legislation, fiscal policy or to push through their own political and economic
agenda. Even in the absence of a real driving force, they are often the first to know the directions of
new regulations, which allows them to adapt faster than the competition, which learns about new
requirements and regulations only from the official legal journals.

With an appropriate market share, these companies can also participate in price fixing or
informal oligopolies or cartels, in order to set the prices of a given product at a fixed level. It is
much easier for such entities to enter into corruption or quasi-corruption schemes with the
administrative bodies, especially since such relationships are often difficult to prove. Moreover,
big companies eliminate competition by buying it up at early stage of its development. Finally,
some large companies employing tens of thousands of employees or having a significant share in
the financial market constitute such an important element of the national or even global economy
that even in times of financial struggles they can count on government aid (too big to fail). In fact,
this means minimizing the market risk. Paradoxically, in extreme cases, these entities, despite their
ineffective business model, are even able to grow (carry out new public offers, look for new PE
investors) in order to effectively counteract or delay their own failure. They often record long-term
losses (Uber, Netflix, Tesla) by investing putting more efforts into eradicating competition and
gaining a monopoly — like status. As a result, international concerns have a significant advantage
over smaller entities, even if it was not necessarily the effect of using the scaling advantage as a
result of reducing transaction costs.

Large entities also grow because they are able to effectively sell a narrative beneficial for
them, e.g. impose trends in new technologies, legal requirements, certification or green financing
standards. Thus, they can impose criteria which only they are able to meet at this stage of
development. Their CEOs are contemporary celebrities whose media presence instantly reaches
viewers and future consumers. Growing and scaling also allows them to better understand the
market and users' needs, and thus help them make use of artificial intelligence algorithms
(e.g. machine learning or deep learning). Moreover, they have the tools to enter new market
segments, conduct subsequent rounds of financing on the private market or public offerings on the
public market, and as a result effectively attract capital from the competition. Due to their size, they
need not to worry about entry barriers (including the costs of disclosure obligations) known to
start-ups and companies from the SME sector.

5. Conclusion

The above reservations do not change the fact that Coase's observations about the nature of
firms as economic entities should be treated with due admiration — especially considering that his
reasoning was based on an economy known at the beginning of the 20th century. A detailed
analysis of Coase's works shows, first of all, that he was careful about his opinions and realized that
there was a lot of liquidity between the two alternative ways of organizing work: the firms and the
market exchange mechanism (Schwab, 1993: 362). Despite the criticism of The Firm from some
free marketers, as well as the considerable approval from the socialists (quite contrary to
The Problem of Social Cost), it is worth remembering that Coase’s publications are kind of logical
games (Cassidy, 2014) aimed at stimulating the reader's imagination (Schwab, 1993: 369). Thus,
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it is only an introduction to further research on companies and the interdependence of transaction
costs — as indicated by the author himself.

In fact, similar to other Coase’s works, The Firm can be compared to a metaphorical water
surface. You can look at it to see only a reflection of your own views. You can also immerse yourself
in it, only to discover the infinite depth of problems that it opens up. Perhaps it is the inability to
find the right answer to the questions posed by Coase that causes so many commentators to stick to
the former, using Coase's work mainly to affirm their very own views.
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Abstract

The steady growth of the body of legal provisions and law’s significance in our modern, highly
juridified and often over-regulated societies, renders the issues of free legal aid and legal awareness
vital and always up-to-date. These issues then capture the attention of political factors and result in
legislative action. An example of a regulation of free legal aid is the polish act on free legal aid, free
civic counselling and legal education. The system of free legal aid created by this act is currently in
its sixth year of operation, this itself a success worthy of appraisal. However, the system is
burdened with certain flaws as to its operation and the status of persons active within it.
The gravest inadequacy of the system, however, is that it failed to, even partly, include within it the
pre-existing system of existing law school clinics in Poland, which have for years succeeded in
coupling legal education (both of the participating students as well as of the public) with free legal
aid offered to those who cannot bear the costs of professional legal services. This missed
opportunity for synergistic operation of both systems has no good justification. The text employs
the following legal research methods to critically analyse the shape of the free legal aid regulation
currently in force in Poland, as well as how the regulation completely omitted the existing system of
clinical legal education programs at Polish law schools: formal-dogmatic method, comparative
method, historical method, sociological methods.

Keywords: legal aid, clinical legal education, lawyers, legal profession, law reform.

1. Introduction

The issue of access to legal services has for many years occupied a prominent place in legal
and political discourse. It is raised both by reformers interested in improving the access to legal
services and already existing institutions, and populists desiring to score easy popularity gains
alike.

The costs of professional legal services are an ever-present barrier, difficult to overcome for a
significant part of the society. At the same time, it is increasingly hard to navigate ones legal affairs
without a lawyer’s (or even lawyers’) assistance. The reasons for this state of affairs are multifold:
the dense network of regulations, the power of regulations covering more and more areas of life,
the decodification of law and the sectoral nature of detailed, excessively detailed regulations with
the decreasing quality of legislation make it extremely difficult for a layman to operate in this
system independently. The growing number of lawyers only partially mitigates this effect, although
it should, as a supply factor, increase access to professional legal advice.
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The social, and therefore political, consequences of excluding entire groups from access to
professional legal assistance are negative. Political authorities and the legal community, acting
either synergistically or independently of each other, are making efforts to facilitate access to
professional legal assistance. The aim here is in particular to overcome the financial barrier.

Indirect impact of legal and civic counselling is also not to be underestimated. Legal
awareness (public legal education) can be considered a very peculiar activity that benefits not only
its main intended beneficiaries, but also those that provide such education (in that they may better
study and better understand the issues they are to explain). Another indirect impact of legal and
civic counselling is to sensitize the practitioners to human rights violations (Chavkin, 2002: 2).
It should be noted that within the dynamic, modern interpretation of the concept of "social
security” free legal advice is sometimes understood as its element, a fragment of state social policy
(Lach, 2016: 32).

2. Material and methods

The body of European literature concerning legal aid is growing, yet not vast — most of it,
in Poland’s case, concerns legal clinics ran by law schools. The notion free legal aid is often
analyzed in the context of European law and civil rights’ guarantees proffered by it (both EU law and
international European law i.e. the ECHR). American scholars often analyze the very minutiae of legal
clinics’ work and practice. The Polish legislation on free legal aid financed by the state, though it is in
force since 2016, has not yet been broadly analyzed by academics and practitioners of law alike.

Among the sources examined by the author, the chief role is played by the relevant provisions
of the law — European conventions and treaties, Polish statutes regulating the free legal aid, Polish
procedural acts and regulations concerning the position of attorneys in Polish court practice. Also
analyzed is the body of scholarship work — modern legal literature concerning free legal aid.
Research conducted has also touched upon statistical data concerning the

Formal dogmatic method will be employed to analyze the relevant law — statutory material
and treaties. Fruitful to that extent will be the use of the comparative legal analysis, with its
potential to seek and find the peculiarities of a decisive magnitude, defining specifically the
researched processes. Historical analysis will be utilized analyze the relevant historical legal
sources against the historical context and contemporary academic and practical legal responses
thereto, as well as to depict a broader historical course of processes that led to the developments
researched in the text.

3. Discussion

3.1. Free legal aid. University clinics

Legal aid as a notion, broadly speaking, encompasses all forms of assistance to certain
categories of persons in the form of State funded legal advice and/or representation (CEPEJ, 2020:
34). The CJEU has remarked that the notion of "legal aid" encompasses both the assistance by a
lawyer and dispensation from advance payment of the costs of proceedings (Case C-279/09).

In Poland it is assumed that legal aid in general terms (not limited to its university face i.e.
legal clinics) is a form of social activity, most often remaining within the institutional framework
characteristic of the third sector — non-governmental organizations (NGOs) (Dudkiewicz,
Schimanek, 2013: 25). In practice, it is the provision of free information and legal advice aimed at
solving a specific problem (a specific case), for the benefit of an individual (or, more rarely, for the
benefit of NGOs, especially non-profit organizations) and is provided by lawyers or persons without
formal education, but equipped with relevant competences. In the case of law school clinics these
are university students of law, working under the supervision of experienced lawyer-academics.
Civic advisors (introduced by the amendment to the FLAA) are an important addition to this
sentence in the current Polish legal order.

Article 47(3) of the Charter of Fundamental Rights of the European Union states that Legal
aid shall be made available to those who lack sufficient resources in so far as such aid is necessary
to ensure effective access to justice. It is worth noting that this provision repeats the wording of the
1973 Airey judgment of the European Court of Human Rights (Airey v. Ireland). However, Member
States may place conditions on the granting of legal aid, provided they are compliant with Article
52(1) of the Charter of Fundamental Rights (Kellerbauer et al., 2019: 2226).
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And the several Member States, just as other countries all over the globe, do just so. Just as is
the case with numerous — arguably all — forms of welfare, serious challenges for legal aid efforts
result from the very phenomenon of scarcity (. Ever-insufficient resources demand that hard
choices be made as to how to help and whom to help; this, coupled with cuts to funding, requires
an approach both flexible and goal-oriented: it usually demands that clear priorities are set, more
and more often just to address the most urgent issues.

For many years, an important element of the free legal aid system in Poland were students’
legal clinics, affiliated with law faculties of various Polish universities. Certainly, such legal clinics
were not — nor is it the ambition of this text to prove the contrary — a way to provide legal services
to the poorest on a mass scale. However, law school clinics were present in the system, they served
numerous clients, they were effective, and some of their specific features, such as: independence
from the pressures of operational economic calculation, detachment from political factors (both
local and central), reliance on the university apparatus, i.e. both the work of student volunteers and
tutors-academic lawyers, ensuring a high level of substantive and ethical operation of the clinics,
can be considered large and difficult to replace advantages.

However, these clinics, along with other elements of the scattered, grassroots legal advice
system, were not effective or efficient enough to be deserving of political factors’ satisfaction.
Therefore, the Journal of Laws of the Republic of Poland of 2016, item as amended, hereinafter
referred to as: FLAA — the Free Legal Aid Act. This law was subsequently substantially amended in
2019. It introduced several new institutions and developed some solutions. Several new institutions
were introduced, some solutions were developed. However, no reference was made to a certain
omission (intentional or not), which undoubtedly constitutes a defect of the Act in its original
wording. It concerns the lack of inclusion of law school clinics in the system created by the Act.
This is particularly so in the context of the fact that the dispensaries could have been used.

The remainder of the text will discuss the 2015 FLAA and its amendments. Before that, the
text will briefly recapitulate the nature of law school clinics and a certain barrier to their
development. Against this backdrop, the shortcomings of the FLAA will be pointed out, especially
what could have been done to make more effective use of the existing infrastructure and human
resources — both in law school clinics’ disposition — and harness it to work towards a guidance
system that would better facilitate the common good.

3.2. University legal clinics in Poland

In Poland, legal education has a traditionally academic character. While it is obvious that the
role of the university is not to provide exclusively professional education in a strict, sense, i.e. purely
practical, vocative-like legal education, but to confer a body theoretical knowledge, the idea that
certain elements of practical professional education should be reflected in the law schools’ curricula
is uncontroversial. Such a claim has been increasingly reflected in syllabi in recent years: in
particular, it is strongly visible in the context of an increasing number of workshop classes.

It seems that the emergence and spread of student (university) legal clinics is a manifestation
of efforts to achieve such a compromise. The so-called clinical program, carried out within the
framework of student legal clinics, is usually an optional subject in the course of study.
It supplements the model of education with highly practical classes. Their practicality is practically
complete. The model of operation of student legal clinics does not differ much from the work of a
lawyer on the market of services provided by attorneys. The biggest difference is the nature of
operation not determined by economic realities. What can be emphasized here is the lack of
payment as a scheme of relations with the client and the lack of necessity for the lawyer to cover the
costs of operation and his own existence — this as a specific scheme of relations with oneself
(no pressure, no economic background for the selection of cases and setting priorities). The only
apparent difference is the fact of working under the supervision of another, more experienced
lawyer — such a fate is, also outside the clinics, very often shared by young and middle-aged
lawyers, and certainly during the apprenticeship period.

The parallel existence of two goals of clinical law teaching is emphasized — the first one
includes providing students with practical knowledge (Klauze, 2014: 100), showing the realities of
practicing legal professions, and finally: enabling these young people, most often at the beginning
of their life path, to verify whether the practice of law, in its broad sense, is their life calling.
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The second purpose, which is probably more important from the social point of view
(although it is impossible to deny the social importance of the first purpose), is providing pro bono
legal aid to persons who are not able to bear the costs of a professional lawyer (Szewczyk, 1999: 15).

In the Polish system, all students working in the clinics provide legal advice to the poor
(those who cannot afford a professional lawyer). The assistance is provided in accordance with the
rules set forth by the foundation that oversees all the clinics, which has drawn up a document of
standards binding for the clinics. According to these standards, law clinics should strive to provide
the highest quality assistance and be supervised by qualified lawyers. The assistance provided by
the clinics is free of charge. One of the main values in the work of law clinics should be far-reaching
confidentiality. The client of the clinic and the student dealing with his/her case should be
connected by a deep relationship of trust (FUPP, 2014).

The clinics received their highest ever number of cases in the 2011/12 academic year, when the
clinics accepted a record 13,379 cases. Since then they have recorded a noticeable decline in those
interested. In 2014/15, the figure was 10,693 cases, giving an average per student of around 5 clients
accepted. In the 2019/2020 academic year, the university-ran legal clinics handled 2,547 cases. There
were 1,219 students and 318 teaching staff active in the clinics. This is tantamount to two cases per
student and eight cases per academic supervisor. The number of cases in the academic year in which
the FLAA came into effect was 8424. This represents a decrease of almost 70 %.

Between 2003 and 2020, the number of university clinics increased from 17 clinics in
14 cities to 27 clinics in 17 cities. It is noticeable that the growth rate has slowed down since the
FLAA came into force. Indeed, from 2016 to date, only one new dispensary has emerged (which
corresponds to the emergence of one new dispensary in a 5-year period, with the previous dynamic
of 9 new dispensaries in 13 years). It is not possible to clearly link this issue with the omission of
legal aid offices in the FLAA or, what seems most logical, with the emergence of a broad system of
state legal aid competing with student legal aid offices. The correlation is interesting, however.

All the above is happening while the number of court cases, especially the rate of civil
litigation, has been rising — steadily. In Poland only, during the period from 2010 to 2016, the so-
called disposition time index had increased by a little over 62 % (Klimczak, 2020: 7-9). In the
period between ending in 2020 and starting in 2015, the average time of court proceedings
increased from 4.2 to 7 months (the increase of 2.8 months is tantamount to a 67 % increase rate).
Polish courts are overburdened, even though the number of judges in relation to the population is
relatively high (Siemaszko, 2016: 14, Kociolowicz-Wisniewska, Pilitowski, 2017: 23). This data
indicates that the rate of Poles' activity in legal and court matters is quite high and rising.

3.3. Audition rights as a barrier for law school clinics

Legal barriers facing university clinics can be divided into procedural and institutional
(Hadel, Jarosz, 2017: 82). The former are related to the way court proceedings are structured.
The latter: with the functioning of the entire system of free legal advice on the one hand, and the
system of student legal clinics on the other, with the way the position of university clinics is shaped
in the system of law and law protection bodies, as well as, in a broader sense, with the regulations
governing the undertaking and conduct of activities consisting in the provision of legal assistance
(Pisulinski, 2005: 38). Issues of substantive law (other than those regulating the existence and life
of law school clinics themselves, that is, broadly speaking, issues of civil or criminal law) can be
treated here as existing and, as being the core subject of the activity of legal advice, not directly
affecting the way such clinics operate. They affect the whole society in the same way, its defects are
not defects specifically affecting clinics.

Unfortunately, none of these barriers were addressed in the FLAA. Some even believe that
the Act has worsened the position of university clinics.

The first and most serious and procedural barrier unaddressed thus far is the inability of a
student participating in a law school clinical program to appear in court proceedings, either as an
attorney ad litem or as a representative for certain actions (especially to act, argue and represent
the client in a hearing).

The possibility to act as a defense attorney in criminal proceedings is limited to advocates
and, starting from 1 July, 2015, also to legal advisers i.e. the other profession grouping attorneys in
Poland (see: Article 82 of the Polish Code of Criminal Procedure, Articles 65-69 of the Polish
Advocates' Profession Act and Article 24 of the Legal Advisers' Profession Act). The rule applies
also to attorneys representing other parties in criminal procedure (e.g. acting as the so-called
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auxiliary prosecutor for the harmed person) (see: Article 87 of the Polish Code of Criminal
Procedure). The regulation is analogous in misdemeanor proceedings (see: Article 24 of the Polish
Code of Procedure in Misdemeanor Cases). However, it must be underlined here that the previous
Code of Procedure in Misdemeanor Cases provided, in its Article 30, that a defense representative,
apart from a person entitled to act as such pursuant to the provisions of the then-biding act
regulating the legal profession, could also be any other trustworthy person admitted by the
chairperson of the adjudicating council or the chairperson of the panel of judges — seemingly,
therefore, this provision could have been interpreted as to encompass a possibility for a law student
to be admitted to defense ad litem, notwithstanding the fact that no legal clinics existed then.

In civil trials, the catalogue of persons entitled to act as parties' representatives is
exhaustively regulated by Article 87 of the Polish Code of Civil Procedure. In principle, the position
of an ad litem representative is restricted to the benefit advocates and legal advisers, with a few
exceptions: a broader one for family members of a party (Article 87(1) of the Polish Code of Civil
Procedure) and a narrower ones for 1) specialized legal professions (a patent attorneys or a
restructuring adviser) in cases within the scope of their area of expertise, 2) persons managing a
party's property or interests, 3) persons maintaining a permanent contract of mandate with a party,
covering the subject matter of a given case, and 4) co-participants in the dispute.

A similarly narrow, as in civil proceedings, catalogue of possible legal representatives is
provided for in the court-administrative procedure, in which a party's representative may be an
advocate or a legal adviser, and also another plaintiff or a participant in the proceedings, as well as
a spouse, siblings, ascendants or descendants of a party and persons in an adoption relationship
with a party, and other persons, if specific provisions so provide.

An example of Polish regulation starting from a different premise is the administrative
procedure. The Administrative Procedure Act allows for the appointment of a representative of any
person having legal capacity (Article 33(1) of the Polish Code of Administrative Procedure). There
is also an additional exception, rarely used in practice, existing within the framework of criminal
executive procedure: this act creates the institution of a convicted person's representative (Article
42 of the Polish Code of Criminal Enforcement), who enjoys limited powers to submit, on behalf of and
solely in the interest of the convicted person, motions, complaints or requests to the competent
authorities and institutions, associations, foundations, organizations, churches and other religious
associations, but otherwise may be allowed to participate in proceedings before the court — although,
as explained in the case law, within a scope narrowed in principle to attendance at a session.

The inability to act for a party as his/her representative implies the impossibility of filing
letters for him/her and of participating in procedural acts, in particular in hearings and meetings.
It is also associated with minor impediments, such as lack of access to case files and access to
information (by telephone or computer) about the status of the case. The lack of regulation of
professional secrecy is also a significant issue.

The catalogue of entities entitled to access to the records of proceedings is specified in
procedural laws. In civil proceedings, pursuant to Article 9 § 1 sentence 2 of the Code of Civil
Procedure, only the parties and participants to the proceedings have the right to inspect the case file
and obtain copies, copies or excerpts thereof. These issues are overlapped with the provisions of the
Rules of Procedure of common courts of law, which provide that access to files and the documents
contained therein for the purpose of inspection or independent recording of their image to a party or
a participant in a non-trial proceeding may take place upon proof of their identity, and with respect
to other persons — upon proof of the existence of a right arising from the provisions of law. It is clear
from the wording of this standard that students of university clinics do not have such a right and —
without the status of an attorney — cannot have it. The practice shows that court employees even
exclude the possibility of a party reviewing files in person, albeit in the company of an assisting
person. Such a solution results in significant logistical and practical difficulties for clinics.

Not only can the student not review the case file himself, but he cannot even view it with his
client. On the part of the clients, this results in the necessity to incur unnecessary costs of making
photocopies of the files and printing them out for the Clinic, or even ordering photocopies from the
court, as due to age or resourcefulness of persons assisted by the Clinic, it is often impossible to
make photographs of the files on their own). It is also a hindrance from the point of view of the
clinic’s obligation to verify the client's statements and limited trust in him — the ethical rules
obliging the participant’s in university-ran legal clinics, modelled strongly on the lawyer's ethics,
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requires such an approach. Meanwhile, because of restrictions on access to the case file,
the student conducting the case must rely only on material received from the client, about which
there is a risk of (not necessarily deliberate) selection.

The same applies to obtaining information about the status of a case by phone or e-mail.
It should be added here that the Rules of the Common Courts of Justice in theory severely limit the
catalogue of matters that can be determined over the phone (to information such as appearing on
the agenda and information about the date and manner of resolving the case). In practice, however,
telephone information provided to attorneys also includes information about service of documents
and their dates. In the Polish system, such information is of key importance, as it determines
whether a hearing will be held at all (e.g. the issue of failure to serve a summons on a witness).

An important unfortunate problem with the informal status of law school clinical program
participants is the lack of regulation of professional secrecy (or similar). This exposes both students
and the clients they serve to the risk of being required to testify about facts learned in connection
with a case. Even a cursory recapitulation of the arguments in favor of professional secrecy of
lawyers is beyond the scope of this text. Rooted in European legal culture and anchored in the
conditions of international and European mechanisms for the protection of human rights, the
Polish legal system protects advocacy secrecy on several levels, as expected. However, it has not
been able to find a solution that would protect students taking part in clinical programs and the
citizens they serve.

3.4. Proposals to regulate limited audition rights for students in clinical programs

A peculiarity of university clinics, especially in the context of other institutions operating in
the system of legal aid and civic counseling (which often prefer not to venture beyond the public
legal education), is that they rarely avoid accepting cases that need ultimately to go to a civil trial.
As a result of this, and the limitations described above, students of university clinics assist clients
in cases where their services are limited to drafting briefs (including appeals). As for other aspects
and phases of a trial, the client is left to his or hers own devices; especially argue during hearings
on his or her own. The student responsible for the case may only be present at the hearing —
practically forced to stay in the seats reserved for the public. It should be emphasized that this issue
is regulated in a similar way in the currently binding FLAA as regards the scope of free legal aid,
with the difference that the activity of the advisors is limited to drafting a brief (possibly with an
application for a public attorney). On the one hand, perhaps the legislator's intention was not to
create room for market competition with advocates and legal advisers. On the other hand, there
are, in the author's opinion, strong arguments for broadening the scope of activities that are
permissible for students participating in law school clinical programs.

The possibility of at least a limited appearance alongside and on behalf of clients would seem
to be of considerable importance for the practice of law clinics, expressed in at least two aspects.
Firstly, it is necessary to point out the particular characteristics of the clientele of university clinics.
For reasons that probably don't need explaining, they are mostly elderly, ill people, often
inadequate in life, lacking court experience and familiarity with presenting their arguments. One
should also take into account the factor of being under stress: clients are very often extremely
nervous about the situation, intimidated by the seriousness of the court and worried about the
consequences. Clients ask for help in often complicated cases, in which professional attorneys are
not willing to provide legal assistance for economic or practical reasons.

It is common for clients of clinics, when brought to court alone and without assistance, to
make statements and express positions that are not accurate or harmful to themselves. It is less of a
problem if clients' statements are made off-topic, "beside" the point. It is more difficult when
clients themselves contradict key elements of their own position, whether in terms of legal
argument or those relating to the facts of the case. This strongly suggests that clinic clients would
benefit from having students present their position and speak on their behalf in court — it would
relieve them of a burden that they are often unable to carry. The psychological significance of the
presence of a student, acting in a role similar to that of an advocate, as a support and assistance to
the client cannot be overestimated either.

It should also be noted that the student legal clinics make intensive use of the procedural
opportunities offered to them by the Code of Administrative Procedure and the Criminal Executive
Code. In addition to acting as attorneys in administrative proceedings and as representatives of the
convicted person in criminal executive proceedings, students of the student legal clinics actively
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undertake activities in the role of guardians ad litem appointed by the courts in various types of
proceedings. Student legal clinic volunteers often also take part in university disciplinary cases as
defense counsel.

The functioning of the university legal clinics, including constant, regular and thorough
monitoring of student activities by senior staff, allows for the maintenance of standards of
maximum diligence expected of a professional lawyer acting in a trial on behalf of his or her client.
A possible risk of making mistakes exists as always, however, the above-mentioned way of shaping
the work of the clinic and, achieved thanks to the reliably conducted sifting of students during
recruitment, the high substantive level of students donating their time to the clinic allows for a
significant minimization of this risk — in principle, to the level uncontroversial in the Polish legal
system in the case of trainees conducting various acts in litigation independently (though under
supervision). In the event of erroneous practice, there also remains the issue of the university's
liability insurance, certainly higher than that of law firms.

Interestingly, there exist in the broadly understood Western legal order certain states whose
procedural laws provide for certain audition rights for students working in legal clinics there. This
is the case within virtually every American state (Joy, 1999: 267; Chavkin, 1998: 1546-1554).
In addition, the United States Judicial Conference adopted a model student practice rule and most
federal courts permit student practitioners (Walker, 1980: 1101).

The flagship example of a state regulation granting students a limited capacity to act in court
is the one from Louisiana. Rule XX of the Rules of the Supreme Court of Louisiana, enacted in
1999, provides for the possibility for students working in university-run legal clinics to appear
before all courts and tribunals (the equivalent of specialized administrative courts, etc.), subject to
several requirements. The case must be conducted within the framework of a clinical program that
takes into account the supervision of its conduct by the university, it must be individually selected
through a recruitment process controlled and conducted by the university's law faculty, and the
student's appearance in a given case before a court must be supported by the prior written consent
of the principal-client and the written consent of the person supervising the conduct of the case.
The student must have completed at least four semesters of legal education (tantamount to two
thirds of the education period in a three year American law school program), and a required law
school coursework in legal ethics.

It bears underlining that American courts treat the requirements that are to be fulfilled by
student-practitioners very seriously (especially on grounds of US Constitution’s Sixth
Amendment’s right to the assistance of counsel, which is construed as to demand the assistance of
a professional, as opposed to attorneys-in-fact or laypersons). For instance, the Supreme Court of
Ilinois held that a law school clinic’s volunteer who had failed to comply with the requirements of
the that court's "student practice" rule was not "counsel" for purposes of a defendant's
constitutional right to counsel (Denzel, 2010: 710).

In light of the above, a proposal has been put forward (Hadel, Jarosz, 2017: 83) to grant
university legal clinic students certain limited audition rights, allowing them to appear on behalf of
and in the company of their clients at court hearings, to offer factual explanations and to make
legal arguments on the clients’ behalf. The power to perform dispositive procedural acts (would
obviously have to be excluded from the scope of such authorization. The exclusion would also apply
to the possibility of students, as sui generis legal representatives, to submit pleadings on behalf of
the parties. To that extent, clients would retain exclusivity, maintaining in their hands control over
the written positions presented at trial. The concept was that the ability of law clinic students to
have audition rights in court procedures would have to be subject to requirements similar to those
provided by the Louisiana state legislature.

The prerequisites that the relevant provision would thus have to provide for would be:
supervision of the handling of the case by the university (student law clinic), an express written
authorization from the client consenting to the student's representation in the scope of the court
hearing, and the express written consent of the clinic coordinator, as the person with substantive
supervision of the student's practice, to the appearance of that particular student as a litigation
representative. It is worth noting that a specific consent to the provision of legal aid by a person of
a particular, incomplete professional standing is also present under the FLAA — this Act deals with
potential shortages of staff in legal aid facilities by allowing lawyers without professional
qualifications to provide advice, provided, however, that the client gives a written consent to such

34




Russian Journal of Legal Studies. 2021. 8(1)

an arrangement. Even more so, there is currently no systemic reason to exclude the possibility of a
client's informed consent to another form of legal risk, such as allowing a narrowly empowered
student to act in a case.

3.5. The new Polish regulation on free legal aid and civic counselling.

Placed in Chapter I (General Provisions) — Article 1 FLAA states that: "The Act lays down
rules for the provision of free legal aid, as well as rules for the operation of public administration
bodies in the field of legal education". This provision should, however, be read in conjunction with
Article 3 of the FLAA. From the juxtaposition of these provisions it clearly appears that free legal
aid covers only legal services rendered in the the pre-court stage, and only to a limited extent.

According to further provisions of the Act (Article 3 FLAA), free legal aid includes:

1) informing an entitled person of the current legal status, of the rights to which they are
entitled or of the obligations incumbent upon them; or

2) indicating to the entitled person the way of solving his/her legal problem or

3) providing assistance in drafting a letter in matters referred to in points 1 and 2, excluding
pleadings in pending pre-trial or court proceedings and pleadings in pending court-administrative
proceedings or

4) free mediation;

5) drafting an application for exemption from court fees or appointment of a public attorney
in court proceedings or appointment of an attorney in administrative court proceedings.

Before amendments, Article 3 s. 2 FLAA in the original version of the Act excluded from the
scope of free legal assistance matters: 1) tax matters related to the conduct of economic activity;
2) customs, foreign exchange and commercial law; 3) matters related to the conduct of economic
activity, with the exception of preparation for the start of such activity.

However, this provision has been repealed together with a set of new SARS-CoV-2 pandemic
and is intentional. This is because it has been combined with the expansion of the catalogue of
persons entitled to assistance under the FLAA to include self-employed individuals — but only
those who have not employed other persons during the past year.

Initially (the first version of the Act of 2015), the catalogue of persons entitled to receive
assistance was casuistically narrowed (and included, for example: beneficiaries of social assistance,
pregnant women, seniors, veterans, etc., etc.). Currently, free legal aid and free civic consultancy is
available to entitled persons who are unable to bear the costs of paid legal aid. This is how it was
regulated by the amendment that came into force in 2019. After the changes introduced during the
pandemic: an individual who runs a sole proprietorship not employing other persons during the
last year is also entitled to assistance. An important test determining access to forms of assistance
is the submission of relevant declarations.

Free legal assistance is provided, in principle, by an advocate or a legal adviser, with the
option to have trainees act as substitutes. An advocate or legal advisor provides free legal assistance
on the basis of an agreement concluded with the county (powiat). This is how, prima facie, the Act
stipulates. In practice, however, another provision of the FLAA contains a backdoor. Article 11 of
the FLAA states that half of the facilities allocated within the county for the purposes of the Act
shall be given to legal advisers and advocates for the purpose of providing free legal assistance, and
the other half to non-governmental organizations for the purpose of providing free legal assistance
or free civic consultancy. In these facilities — as explicitly stated in Article 11 s. 3(2) — free legal aid
may also be provided by a person with no criminal record and without civil or public liability, who:
a) holds a degree in law from a higher educational institution in Poland or a degree recognized
abroad, b) has at least three years' experience in performing activities requiring legal knowledge
and directly related to the provision of legal aid, ¢) enjoys full public rights and has a full capacity
to perform legal acts. Such a solution constitutes a huge and important breach in the principle of
free legal assistance provided by eligible lawyers, which is present in relation to half of the free legal
assistance facilities in Poland. Interestingly, in the case referred to in the above mentioned
provision, the client, before obtaining assistance, shall make a written statement that he/she is
aware of the fact that he/she is getting legal assistance from a non-professional. An analogous
solution has been applied by university law clinics (FUPP, 2014). Definitely important in practice,
but also for theoretical considerations about the location in the system of non-professionals
providing advice within NGOs, is the issue of silence by the law on the issues of their professional

35




Russian Journal of Legal Studies. 2021. 8(1)

secrecy (attorney-client privilege) and duties towards the client, including loyalty, avoidance of
conflicts of interest and others, which are inherent in the relationship of lawyers with their clients.

The newly added Article 3a of the FLAA in turn defines unpaid citizen counselling. It covers
activities tailored to the individual situation of the person entitled, intended to make that person
aware of his or her rights or obligations and to help him or her resolve the problem independently,
including, where necessary, drawing up an action plan together with the person entitled and
assisting in its implementation. Free citizen counselling includes, in particular, advice for people in
debt and advice on housing and social security matters. Sponsors of the bill explained it thus:
"counseling in general, and civic counseling in particular, undoubtedly makes it easier to navigate
the legal system, prevents social marginalization of those who receive counseling, helps solve the
problems of those already excluded, and thus facilitates their return to society. It also provides a
practical form of legal and civic education" (Reform Bill Explanatory Memorandum, 2018: 3).

Free civic counselling may also be provided by a civic advisor. According to Article 11 s. 3a of
the FLAA, a civic advisor is a person who has been trained to provide civic counselling or who has
at least three years' experience in providing specialist advice or in social work. The training consists
of 70 hours of counselling, of which at least 15 hours are for counselling methodology and at least
20 hours for debt counselling - Article 11a s. 1 FLAA.

3.6. Critical remarks on FLAA and it omitting the law school clinics.

It is noteworthy, as already described above, that the FLAA — both in its original version
(FLAA 2015) and in the substantially amended text adopted in 2018 (binding since 01.01.2019),
and finally: after the changes introduced during the SARS-CoV-2 pandemic — entirely omits, as if
completely disinterested, the already existing alternative system of legal aid that university legal
clinics are. The law was constructed as if it was to be enacted in a state with no forms of free legal
counsel, as if free legal aid was to be a completely new and previously inaccessible phenomenon.

Such a solution deserves multifold criticism. Firstly, such a decision resulted in the newly-
built free legal aid system failing to utilize the existing apparatus of the legal clinics; though the
number of students’ legal clinics has been meek compared to the number of facilities now run
under FLAA, it is hard to fathom why had the law chosen not to employ also those existing venues
— from a purely logistics-oriented perspective. Similar remarks apply to the people active in the
university legal aid system. Especially in the early months of FLAA’s operation, it is puzzling why
had the lawmaker not taken an “all-hands-on-deck” approach toward the issue of whom and to
what extent is available to partake in the free legal aid system. It is an omission both reprehensible
and unjustified, not to take advantage of available human resources that are highly qualified,
motivated (as many volunteers are) yet at the same time: operate under professional academic
supervisions in terms of both substantive quality of the advice proffered as well as the ethical
aspects of activity. Another mistake was the failure to take advantage of the existing reputation of
the university's clinics, coupled with the reputation of the university.

The above is incomprehensible, all the more so given that FLAA provides for a considerable
place for third sector entities. Interestingly, it should be emphasized that the possibility of running
free legal aid facilities by non-governmental organizations was not obvious from the very
beginning. The first version of the bill did not provide for this at all. It was only the resistance and
protests of many non-governmental entities providing free-of-charge civic counselling services that
inspired the Ministry of Justice to amend the draft law. Similar pressure from university clinics,
however, was not given consideration.

At the same time, it is impossible not to see that the entry into force of the FLAA, a law
shaping a system in which the bulk of the work (at least half of it, given the inflexible division of
facilities between NGOs and attorney’s professional societies) is carried out by advocates and legal
advisers, must have affected the popularity of law school legal clinics, whose public perception
cannot by any means overcome the awareness that advice is nevertheless given by students (Lach,
2016: 21). Though a clear link between the emergence of FLAA and the continuously diminishing
popularity of students’ legal clinics is hard to prove in causal terms, it is, ceteris paribus, tough to
establish any other reasons that could have led to such a downfall in terms of case and client
number (over 70 % within 4 years). That FLAA would have such an effect had not maybe been
directly intended, but must have been foreseeable. This must lead to an alternative: either the
sponsors of the FLAA bill did not care at all about university legal clinics and their operation,
or they decided to deliberately sacrifice the law school aid programs in the name of a greater good.
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Whichever is the case, the bill and its explanatory memorandum does not offer a slightest rationale
to this end.

Furthermore, FLAAs failure to employ law school clinics in the system and the resulting decline
in client and case numbers on their part is a blow to the law school programs as a form of legal
education. The less cases there are, the less students may partake in the program — and, to that extent,
partake actively. That a student may deal with, on average, two cases a year, is not enough to make the
clinical program intensive enough for educative purposes nor does it allow it to be a fair simulation of a
professional lawyer’s work. This is a significant weakening of the university clinics’ attractiveness from
the perspective of interested candidates. It has been argued that involvement in clinical programs is a
net educative benefit especially for the students. That benefit has been visibly diminished. Moreover,
FLAA offers nothing in return. It does not provide for any forms of students’ commitment in the legal
aid system (unless they choose to become civic advisors).

It also bears noting that the FLAA has been criticized because of the significant imbalance
between the number of facilities allocated to professional attorneys and those allocated to non-
governmental organizations. On the one hand, this was admonished by the professionals and their
association. For one, the Polish Supreme Bar Council presented an opinion on the bill, deploring
the solutions adopted therein, pointing to the discrimination of professional attorneys: advocates
and legal advisers on grounds of costs (fees) and number limits (NRA, 2014: 11). On the other
hand, this solution has been criticized on the grounds that it allocates facilities in equal parts
between professional attorneys — of whom there are, together with trainees in pupillage, more than
80,000 persons — and non-governmental entities, which are not equipped with such numerous
human resources. Commentators have pointed out that the legislators unreasonably placed such a
large obligation on NGOs (Paxford et al., 2016: 264).

At the same time, the legislator encumbered NGOs with the obligation to present, to a
competent supervising public body, agreements entered into with professional attorneys
(apparently for the purpose of giving advice in the facilities ran by NGOs). It is not clear what the
legislators' intention was here, especially given the prescriptive, not enabling wording of the
provision at hand; whether the rule was to serve as a form of broadening the human resources pool
available for non-governmental entities (in such case, however, it would be sufficient to simply
allow them to conclude agreements with professional lawyers, clarifying any possible doubts in this
regard — i.e. employ an enabling mood in the wording of the rule), or whether this provision is
aimed at fulfilling a guarantee role (a minimum level of services provided). In the first case: why,
then, were as many as half of the facilities given to non-governmental organizations?

Alternatively, if we accept the second option: why, then, were two further-reaching
exceptions allowed, with: 1) lawyers without qualifications, and 2) civic advisors being admitted to
offer legal and civic aid? Regardless of the above: in the context of the need to "save" the system
with professional attorneys, it seems even more erroneous that the legislator gave up on the idea to
utilize the pre-existing clinical system operating in connections with Poland’s top law schools.

Another omission of the commented law, which is the result of it being constructed as if law
school clinics had not existed, is the failure to not only make the university clinics a part of the free
legal advice system but also to regulate the status of their volunteers or employees. In the context
of the enactment of the Act and its shape at that time, this was probably a consequence of the
overall omission of the phenomenon of clinics in the regulation.

A certain logical opportunity to partially regulate the status of students from university
clinics was the amendment of 2018. At that time, it was possible, with the invention of citizen
counsellors into the system, to give their status automatically, or to introduce a similar special
status. Nor was the FLAA's systemic change to allow unqualified lawyers to provide legal advice —
with the client's written consent — employed similarly in the case of law school. Such a
breakthrough could have provided a primer on how, in similar conditions, clients are allowed to
make dispositive choices as to whom they agree to offer them legal aid.

Finally, the FLAA omitted the issue of attorney-client privilege. A global overview of the
regulation of attorney-client privilege reveals that the specific regulations vary considerably from
one jurisdiction to another. Among the common features, however, it covers knowledge of facts
obtained from the client in the course of providing legal assistance by an advocate. This broad
definition includes, inter alia, giving oral advice, conducting all matters for a client, including the
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so-called ongoing legal services, as well as representing the client in specific, individual
proceedings, including in particular criminal defense proceedings.

However, it is important to note that the concept of attorney-client privilege has inherently
two aspects: it encompasses both the obligation to maintain confidentiality with respect to
information learned in the course of, or in connection with, the professional activity of an advocate
(the internal aspect of attorney-client privilege — the legal, ethical and moral obligation incumbent
on the advocate), but also the sets of specific legal instruments available for the attorney to protect
the confidentiality of information covered by the privilege (the external aspect — the attorneys’
rights utilized as to protect secrecy).

In particular, in the case of professional service of activities of such social importance as legal
advice, the enactment of rules protecting professional confidentiality is a necessity. Each legal
system constructs certain principles for maintaining and protecting attorney-client privilege. This
makes it all the more surprising that in the case of the FLAA, it is really only a narrow regulation of
the internal aspect of secrecy (in case of the NGOs; the law is tacit about professional attorneys
active in the system, possibly due to them being already covered by their respective professions’
rules on confidentiality), obliging the entities who provide advice to further oblige the persons
active with them to maintain confidentiality. The question is whether it would not have been more
appropriate to impose a statutory duty of confidentiality on those persons, while still respecting the
internal aspect of confidentiality.

And above all, what was above called the external aspect of attorney-client privilege was not
addressed at all in FLAA. The least the law could have done was to allow persons providing advice
under the free legal aid system to benefit from the advantages accorded to advocates and legal
advisers — such as the right to refuse to give testimony, the right to refuse to answer questions,
the protection of documents made in the course of giving advice to clients, and other.

4. Results

Free legal assistance offered to persons who cannot otherwise afford to cover the costs of
legal services themselves has been, since many decades, a vital and evergreen problem for modern
states. Especially Western societies with the ever-increasing number of elderly citizens may find
themselves in a condition where the shape of the free legal aid system will shape how the courts
and the law as an entire apparatus of the social machinery operates. Unsurprisingly, the Polish
legislators have at last turned their attention toward the problems of flee legal aid. However,
the system of free legal aid they have thus created is not free from flaws. Clinical legal education
programs at the best Polish laws schools have, since well over two decades, formed an important
piece of the puzzle that Polish legal aid system was, prior to it being encompassed by one
encroaching regulation. Obviously, how university clinics operated was stained with difficulties and
barriers, some of them purely legal.

Having outlined such barriers, we have seen how FLAA has failed include the law school
clinics in the system and, moreover, failed to address the barriers laid before such clinics in a
systemic way. Both these failures show that the legislators responsible for certain solutions of
FLAA have not had a proper chance to participate in the free legal aid system prior to choosing to
regulate it. The new free legal aid system and law school clinics could have benefited from mutual
interactions: the former could use the clinics’ experience and standards of operation, as well as
students’ volunteer work, their vitality and free time, especially given certain manpower hardships
in the case of free legal aid facilities run by NGOs; the latter, in turn, could use the infrastructural
and financial support that the state-financed system may offer. Unfortunately, how FLAA was
shaped, even after amendments, constitutes merely a missed opportunity for much needed synergy
in the area of free legal aid.

5. Conclusion

The analysis conducted leads to a conclusion that the method of constructing the free legal
aid system in Poland has certain shortcomings. While the fact alone that the lawmaker considered
it reasonable to address the issue of free legal assistance, it is impossible not to notice the
inadequacies of the adopted solutions. To begin with, the failure to engage with law school clinics
and render them a part of the free legal aid system is a missed chance for synergistic operation and
an improvident approach to existing human and infrastructural resources. Secondly, the publicly
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backed free legal aid system failed to address certain procedural, systemic and ethical problems
related to the activity of persons active in the system that had already been pointed out with respect
to law school clinics.
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Some Issues Related to the Circulation of Weapons in the Russian Federation
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Abstract

The article analyzes the problems relating to the weapons turnover in the Russian
Federation. The paper focuses on some imperfection of the legislation regulating the circulation of
weapons in the Russian Federation. The consideration of the subject today is particularly timely
because it concerns weapon community in Russian Federation, because gun culture in Russia and
it promotion remains a popular trend. In the course of the research author focus on typical cases
encountered in law enforcement practice and provides examples of contentious legal norms.
In recent times in Russia, there has been a tendency for interpretation of the law, which prejudice
rights of the gun owners. Particular attention is paid to improvement of legislation in this area,
specifically in terms of regulating the possibility of transferring weapons to citizens of the Russian
Federation and foreign citizens. The purpose of this research is the correct application or
interpretation of the law for exclusion deficiency of law.

Keywords: administrative law, weapons, arms trafficking, regulatory legislation.

1. BBegenue

Opyxue ABJIAIOCH OJHONM W3 NPUYUH Pa3BUTUA LUBWIM3AanUU. MOXKHO cKasarb, YTO
SBOJIIOLIMSA YeJOBEYeCTBA B OIpeJleJIeHHON CTeleHHW OTpa)keHa B HCTOPUM DPa3BUTHA OpPYKUA
(Kolotushkin, Loseva, 2018).

B Poccuu Bompochl, CBA3aHHBIE C OpY:KHEM, BCET/la CTOSJIA JOBOJBHO OCTPO. MOKHO
BBIJIEJINTD /IBA MOJX0/a K perjlaMeHTallu CTaTyca OPYKUA:

1) TubepaIu3auy 3aKOHOJATETbCTBA, PETYIUPYIOIIETO 000POT OPYKUS, U

2) yKeCTOUeHHE 3aKOHO/IaTeThCTBA.

CTopoHHUKAMU JIMOEPAIM3AINH Yallle BBICTYIIAIOT JIUIIA, BJIAJEIOIINE TPAXKIAHCKUM OPY>KHEM
Ha 3aKOHHBIX OCHOBAHUAX. OOBIYHO OHH OOBEUHSIOTCA B COOOIIECTBA WJIN OPTAHU3AINU C IIEJIHIO
Pa3BUTHSA OPYKEUHOU KyJIBTYPhI KaK B paMKaX PerMOHa, TaK U B paMKax rocyZlapcTBa.

Kak ormeuan AH. VYcruHOB, Jnna, MNPUHHAMAKOIIUX  CTOPOHY  YKECTOUYECHUA
3aKOHO/IaTeJIbCTBA,  Yallle  BCEro  ABJAIOTCA  JUOO  JIEUCTBYIOIUMHU  COTPYJHHKAMU
[IPaBOOXPAHUTEJIbHBIX OPraHoOB, JHOO BBINIEIIIUMU Ha IEeHCUI0. Pa3ymeercs, OHH HMEIOT
oTIevaTok IpodeccHoHATbHOU nedopManuy BCJIEACTBUE CIYKObI B OpraHax IIPaBOIOPsAJIKA
(Ustinov, 2019).

2. MarepuaJjbl 1 METOAbI
B mpomecce wucciaenoBaHUA —HUCIOJIB30BAJICA KOMIUIEKCHBIM —TOJXOJ, K HM3Y4YEHHUIO
3aKOHO/IATEIbCTBA B OOJIACTH DPEryJIMpOBaHUA 000poTa Opy:xKus Ha Tepputopun Poccuiickoit

* Corresponding author
E-mail address: ilya.saprrin@gmail.com (I.G. Saprin)
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d)ezl;epaum/l. ABTOp PYKOBOACTBOBAJICA O6HII/IMI/I IIOJIOXKEHUAMHU AIMHUHUCTPATUBHOTO
3aKOHOJAATeJIbCTBA U TEOPUHU IIpaBa. HpI/I IIOATOTOBKE CTaTbH OBLJIM KMCIIOJIb30BAHBI TAKIE METOIBbI,
KaK: aHa/Iu3 B CHHTES, CHCTeMHbII;,I, CPaBHUTEJ/TIbHOI'O IIPpAaBOBEAECHUA, JIOFPI‘IECKPIfI, aHaJIOTUH U
ApyTrue. Hcnoabp3oBaHue YKa3aHHBIX METOA0B 0060CHOBAHHO H606XOILI/IMOCTI>IO IIOJTHOTO H
I‘JIY6OKOFO Hcciaeag0BaHuA 0003HaYEHHOI0 BOIIpOCa.

3. O6¢cy:kneHue

OCHOBHBIMH JIOKYMEHTaMU, PETYJIUPYIOIIUMHI 000poT opyxkusi B Poccuiickoit ®enepanmy,
sapisioTcss PenmepanbHbiil 3ak0oH «0O0 opyxkumu» 0T 13.12.1996 N2 150-®3, IlocraHoBIEHHE
[IpaBuTenberBa PO ot 21.07.1998 N2 814 «O Mepax o peryJimpoBaHUI0 000pOTa IPakKJaHCKOTO U
CIy?KeOHOTO OPY’KHs M IaTPOHOB K HEMY Ha Tepputopuu Poccutickoit ®enepanuu». MoKHO TaKKe
yKazaTb B OTOM CIIHCKe BHYTpUBeZOMcCTBeHHble Tmpukasdbl MBJ] u PocrBapgum. »KecTkas
peryiaMeHTaIsl IOBeJleHUsA CyObeKTOB IIyOJUYHOU aJMUHHUCTPAIUA CBUJETEIHCTBYET O
HeJIOBepHUH K HUM 3akoHojiaresisi (Sherstoboev, 2018).

PaszymeeTcs, cyiecTByIOT ¥ WHble HOPMAaTUBHbBIE AKThI, UMEIOIIE OTHOIIIEHUE K OPYKUIO
WIN B KOTOPBIX YIIOMUHAETCs JJAaHHBIH 00BEKT, HanmpuMep, PelepayibHBIN 3aKOH OT 24.07.2009
N 209-®3 «O06 oxoTe W O COXpaHEHWH OXOTHHYbBHX PECypCcOB U O BHECEHHU H3MEHEHUH B
OT/IeJIbHBIE 3aKOHOJIaTeIbHbIE aKThl Poccuiickoit ®eneparum», I[Ipukasz Munnpupoasl Poccun ot
24.07.2020 N 477 «O6 yTBep:kaeHnu [IpaBuI 0XOTHI».

HNurepecHo, uto B Pecrydsimke Cepous MB/I Tak:ke BBIMOJTHSAET QYHKIINIO OKa3aHUS YCIIYT
HaceJIeHWI0, B TOM YHCJIe B YaCTU PETUCTPAIlMU OPY’KHs, HO Takas (popMa HOPMATHUBHBIX aKTOB,
KaK aJ]IMHUHHUCTPAaTUBHbBIE PErJIaMeHTHI, TaM He ucnoyb3yercs (Matveev, 2020).

ITor 060pOTOM OpPY:KMsI M OCHOBHBIX YacTeld OTHECTPEJILHOTO OpYXKHUs (fajiee — OpYXKUe)
TIOHUMAETCsl TPOU3BO/ICTBO OPYXKHsI, TOPTOBJISI OPYKHUEM, IIpojlaka, Ilepesiada, HPHOOpETEHHE,
KOJUIEKITMOHUPOBAHUE, SKCIIOHUPOBAHHUE, VUeT, XpaHEHUE, HOIIIEHUE, 1epeBO3Ka,
TPaHCIIOPTUPOBAHME, UCII0JIb30BAHUE, U3BATHE, YHUUTOKEHUE, BBO3 OpYkUsi B PO u BbIBO3 ero u3 PO.

B mocienHee BpeMs 3aKOHOZATEIBCTBO, PETYJIMPYIOIlee OOOPOT OpYKHsA, IpETepIeBaeT
IOCTOSTHHBIE U3MeHeHU . PaciieHnBaTh BHECEHHbBIE 1 BHOCMbIE U3MEHEHUA MOKHO IT0-Pa3HOMY.

Hame BHuMaHue Oy/ileT CKOHIIEHTPUPOBAaHO HAa TaKOM BHJI€ OPYKHSA KaK TPaKJaHCKOE.
KHeMy OTHOCAT Takoe Opy»KHe, KOTOpPOe IIpeHa3HAYEHO JJIs HCIIOJIb30BaHUA TPaKIaHAMH
Poccuiickoii Penepaiiuu B IeIsAIX CaMOOOOPOHBI, /I 3aHATUM CIIOPTOM M OXOTHI, a TaKXKe B
KYJIBTYPHBIX 1 00pa30BaTeIbHBIX IEJISIX.

OTaesbHO MOXKHO BBIZIENISITH OPYXKHE CaMOOOOPOHBI, TJIQJKOCTBOJIBHOE JJIMHHOCTBOJIBHOE
CIIOPTHUBHOE OPY’KHe€, BCE TUITHI OXOTHHUYBETO OPYIKHUS, IIOCKOJIBKY HMEHHO OHU 0CO00 WHTEPECHBI.

Ilepenaua opyxuda B P® crporo pernamentupoBaHa Ilocranosienuem IIpaButenbctBa PO
N9 814. B crt. 15-18 mocTaHOBJIEHUA [IaH IlepedyeHb JIUI], KOTOpPble MOTYT IlepefaBaTh Opy:KUE, U
yKa3aHO, KOMy OHH MOTYT ero nepefaBaTh. O003HaUeHBI TaKKe OpPraHbl, MPUHUMAIOIINE UX JIJIA
OTBETCTBEHHOTO XpaHEHUS.

CormmacHo m. k(4) cT. 15 TIOCTAHOBJIEHUWs, OpYKHE€ U TATPOHBI MOTYT IepefaBaTbCs
rpaxkmanam Poccutickoit @eseparivu, MMEIONUM pa3pelleHus: Ha XpaHeHUe, XpaHeHUe U HOIIIEHUE
WIN XpaHEHUE U UCIIOJIb30BaHUE OPYKUs JIUOO0 JINIEH3UH Ha TpUoOpeTeHre OPY»KHUs U MaTPOHOB
K HEMY, a TaK)K€ MHOU JJOKYMEHT, IOJTBEPKIAAIOIINH MMPaBO HAa XpaHEHHWE U HOIIEHUE OPYKUS,
b0 TpPU OTCYTCTBUM OCHOBAHUM I OTKasa B Bbljlade TpakJaHuUHy PO suineH3unm Ha
MpUOOpPETEHNE OPYKHsA, YCTAHOBJIEHHBIX MYHKTaMU 2-4 U Q 4YacTu cT. 20 @3 «O6 opyxuu», —
CIIOPTUBHBIMHU U 00pa30BaTEIbHBIMH OPraHU3AIMAMHU Ha CTPEJIKOBBIX 00hEKTAX JIJISI IIPOBEJICHUS
y4eOHBIX W TPEHUPOBOUHBIX cTpenb0. Takke m B myHKTax «K(5)» u «K(6)» durypupyer
BO3MOJKHOCTbH IIEPEZIauM OpPY:KHUs TpakaaHaM Poccu M MHOCTpaHIAM.

B cooTBeTcTBHMM C TIOCTAaHOBJIEHHE IIE€PEZaTh OpPYKHE TpakJaHaM MOKET TOJIBKO
IOpUAUYECKOe JIUIO0 — oOpasoBaTesbHAs WM CIIOPTHBHas opraHusaius (kKak dJacTHas, Tak U
rocy/lapCcTBeHHAasl BOEHU3UPOBAHHASA OpTraHU3aIus) JJI IIPOBeIeHNs] yUeOHBIX, TPEHUPOBOYHBIX U
CIIOPTUBHBIX MEPONPUATHH. 11 yueOHBIX M TPEHHPOBOYHBIX CTPEIbO0 OHU MOTYT IEepefaBaTh
OPY?KHE TOJIBKO TeM TpasKJaHaM, KOTOpble MMEIOT pas3pelleHre Ha XpaHeHUe WIN XpaHeHUe U
HOIIIEHUE OPYKHs, TNO0 He UMEIOT ITPOTUBOTIOKA3aHUH K BJIAJIEHUIO OPYKHEM.

I'paskganmH 00s13aH MMOATBEPAUTD HAHHBIA (QaKT s TOTO, YTOOBI M30€KaTh HACTYILIEHUS
OTBETCTBEHHOCTU KakK /i cebs, TaK W I OpPraHU3aIlu¥, MPEIOCTABUBIIENH OPYKHE, KOTOpPOe
OyZeT NCIIOIb30BAHO JIJIsl Y4eOHBIX U TPDEHUPOBOYHBIX CTPEJTHO.
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Jlymaercsi, oJfHaKO, 9TO IMyHKT «2K(4)» mpezcTaBiiseT coO0H MEPTBYIO IIPAaBOBYIO HOPMY. ITO
MpaBWJIa, KOTOPbIE HE MPETBOPSIOTCSA B JKU3HBb B OOJIBIIITHCTBE CJIYYAa€B, B KOTOPBIX OHU JOJIKHBI
npuMeHATbess Ha mpaktuke (Orlova, 2019). [lelo B TOM, YTO OCYIIECTBHTH KOHTPOJIb 3a
COOJTIOZIEHNEM JAHHOTO IIOJIOKEHHS MPAaKTHYECKU HEBO3MOXKHO, a JI0Ka3aTh (akT HEe3aKOHHOU
rnepefavyu OYeHb CJIOMKHO.

[IpakTuKa MOKa3bIBAET, YTO IPHU IMOCEIMIEHUH OPraHU3aIUH, MPEIOCTABJIAIOIINE YCIYTH B
chepe yueOHBIX U TPEHHPOBOYHBIX CTPEJBO, ¢ TPak/laH He TPeOYIOT IIpeIoCTaBIeHUs KaKUX-JTH00
JIOKYMEHTOB, IOJATBEPKAAIONIUX OTCYTCTBHE IPOTHUBONOKA3aHUU K BJIAJIEHUIO OpY:KUEM, JIU0O
CHEIUATBHBIX pa3pelleHnl Ha XpaHeHUe WIN XpaHeHue U HouleHue U Ap. O6G0CHOBBIBAETCA 5TO
TeM, 4YTO, MPENOCTAaBJIAA MOJOOHBIE YCIYTH TOJBKO JIMIIAM, HMEIOIUM BCe HaJjieKalue
JIOKYMEHTBI, He OKYIINCh OBl 3aTpaThl HA OPTaHU3AIUI0 U NPEIOCTaBJIEHHE MOJOOHBIX YCIIYT.
Pacxozpl mpeBsIIIa Iy ObI JOXObI, U OpTaHU3AIUs ObI He ToJIyJasia HUKaKOH MPUObLIH.

C Apyroii CTOPOHBI, TIOJIHOE COOJTI0/IEHE TTOTOOHOTO TPEAIIMCAHUA MOKET CIIPOBOIUPOBATH
pe3Koe TOBBIIIEHNE I[eH Ha MPeA0CTaBIIsieMbIE YCIYTH, IOTOMY KaK 3TO IOBJIEYET 32 cOO0M pe3Koe
COKpallleHHe YHCJIa TOTPeOUuTesIeH.

Bce 3TO mIpuBeieT K cnagy KayecTBa M KOJIMUECTBA OPTaHU3AIUN U MPEIOCTaBISAEMbBIX UMU
yCJIYT, KOTOpble HaIlpaBJIeHbl Ha pPa3BUTHE OPYKEHMHOU KyJIbTypbl CpPeAu TpaKJaH, U, Kak
CJIeICTBHE, CHIDKEHHUI0O KOJIMUEeCTBA IIPUOOPETaeMbIX CIIOPTUBHBIMH  00pa30BaTeIbHbIMHU
OpraHU3alUsAMH, CBA3AHHBIMU CO CTPEJIKOBBIM CIOPTOM, OOempUmacoB. JTO, B CBOIO OUYEpE[lb,
VAAQpUT 10 TPAXKJAAHCKOU OpPY:KEWHOW IIPOMBINIJIEHHOCTH, IOBJIEYeT CHIDKEHHE CcIpoca H
COKpaleHne 000pOTa OTHECTPEJIBHOTO OpYKus W OoempumacoB. VIMEHHO TO 3TOW NpPUYUHE
yKa3aHHble TpeOOBaHUE 3aKOHO/ATEJhCTBA He COOJIIO/IaeTcs MOJOOHBIMU OPraHU3AUAMHU, OHU
YMBIIIIJIEHHO COBEPIIAIOT TPABOHAPYIIIEHUS.

s Toro, 4TOOBI IpecekaTh MOA00HbIE HAPYIIEHHUs, HEOOXOIUMO ITPOBOIUTH MEPOIPHUATHA
II0 TOCYJJapCTBEHHOMY KOHTpoJto (Haa3opy) B obsacté 000poTa OpYy:Kus, KOTOPBIE
periameHTHpoBaHbl IIpukazom PocrBapsum oT 14.01.2020 N2 8 «O0 yTBep:KIeHUU
AnMuHHCTpaTUBHOTO persiaMeHTa ®enepanbHON CiIy>kObl BOWCK HalMOHAJIBHOU TI'BapAuu
Poccuiickoii ®eneparum 1O  OCYIIECTBJIEHUIO (pefepayibHOTO TOCY/IAPCTBEHHOTO KOHTPOJIA
(mag3opa) 3a coOJIOZIEHHEM 3aKOHOZaTenbecTBa Poccuiickoir ®enepanuu B obsacTu obopoTa
opyxkus». Crarbm 8.6 — 8.7 HaHHOrO akTa IpefyCMaTPpUBAIOT 3alpeT IpPenATCTBOBAHUA
PYKOBOJUTENIO, HWHOMY JIOJDKHOCTHOMY JIMI[y WJIM YIOJHOMOUYEHHOMY IIPE€JCTaBUTEIIO
IOPUJTMYECKOTO JIUIA MIPUCYTCTBOBATh MPU IPOBEIEHUU ITPOBEPKU JUIIEH3UNOHHBIX TPEOOBAHUN U
JlaBaTh Pa3bsCHEHMU 110 BOIIPOCAM, OTHOCAIIUMCS K IIPEAMETY TaKoH MpoBepku. Vcxoas U3 3Toro
PYKOBOJIUTEJIb, OCBEJIOMJIEHHBI W MPEAYIPEKIEHHBIII O IMPOBEPKE, B MOMEHTHI ITPOBEIECHUS
IIPOBEPKU ¢ aOCOJIIOTHOM  JIETKOCTBIO  CIIOCOOEH OPraHW30BaTh IIOJIHOE  COOJIIOZIEHUE
3aKOHO/IATEJIHCTBA HA TEDPUTOPUH OPTAaHU3AINHU, CTPEJIKOBOTO OOBEKTA.

Yacroll MpaKTUKON fABJISIETCA BeAeHHWe 0asbl JJAHHBIX WX HeDOPMaJbHOTO JKypHaia Ha
MoZI0OHBIX 00bEKTaX U B OpPraHU3AIUsX, IPEIOCTaBJIAIOIINX YCJIYTH M0 OPraHU3aIuN YIeOHBIX,
TPEHUPOBOUYHBIX, pa3BJIeKaTEIbHBIX CTpPebd. OmHaKo, Jake IpoBepKa IOAOOHBIX KYPHAJIOB,
B KOTOPBIX 3alMCAHbI II€PCOHAJIbHBIE JIAHHBIE MOCETUTENEN MOAOOHBIX OpraHU3aIi, KOTOPHIM
OBLIN IIPEIOCTaBJIEHBI YCIIYTH, HE JIAZIyT CTOIPOILIEHTHON BO3MOXKHOCTH U300JIMUUTh OPraHU3aI[UI0
B HAapylLIEHWH, MOCKOJbKY TPaKJAHUH NPEeAOCTaBWJ CHpaBkKu 1o ¢opme 002-OY um 003-OV.
JlaHHBIE CIIPABKU CBUJIETEIBCTBYIOT 00 OTCYTCTBUUM IIPOTHUBOIIOKA3aHUM K BJIAJIEHUIO OPY>KHEM,
a UX U3BATHE He NPelyCMOTPEHO Jlaxke PersiaMeHTaMu HaZI30pHOTO OpraHa.

COOTBETCTBEHHO, €AMHCTBEHHBIM BHAUMBIM CcIIOcOO0OM obecrieueHus1  COOJIIO/IEHUSA
paccMaTpuBaeMOM  HODMBI  SIBJISIETCA ~ IIOCTOSTHHOE  JIEXKYPCTBO — COTPYAHUKA  OpraHa,
YIIOJITHOMOUEHHOTO B cdepe 000poTa OpyKHs, Ha KaXKIOM CTPEJIKOBOM OOBEKTe, B KarKAOU
OpraHu3alWy, MPEeJOCTaB/IAIONIEN YCIyTH CBSI3aHHBIE C OPYKHEM, a TaKKe ITOCTOSHHBIN
MOHHUTOPHHT PECYPCOB B CETH «HHTEPHET», UTO sABJIsIeTCs a0COTIOTHO HeA(PDEKTUBHBIM.

AJTbTEPHATUBOH MOJKET OBITh OOSI3bIBAaHUE OPTaHU3anHi B cdepe MpeIOCTABIEHUS YCIIYT,
CBSA3AHHBIX C Ilepefilauyell OpYy»KUs, CHUMATh KOMHUU C JIOKYMEHTOB, IOATBEPKJAIOIINX OTCYTCTBUE
Tperpaj, JJis mepefavyu Opy>KUsA, OJJHAKO, BKJIIOUEHNE TAKOTO TPeOOBAHUA MOXKET MOBJIEYb WHbBIE
pOoOJIEMBI.

Bompoc o ToM, Iiesiecoo0pasHo Jid BHOCUTHh uaMeHeHHA B 1. JK(4), cr. 15 IlocraHnoBieHue
IIpaBurenbcrBa P® or 21.07.1998 N° 814, B yacTu HeOOXOJMMOCTH IIPEIOCTABJIEHHA JIMIIAMU
MIOATBEPKAEHUIN OTCYTCTBUSA NMPENATCTBUH 1A MEPefavddl OPYKUs, OCTAeTCA OTKPBITBIM, IOTOMY
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KaK CII0cOO0B KOHTPOJIS COOJIIOIEHUS HOPM U TpeOOBAaHWM, CBA3AHHBIX C Iepejlavell Opy»Kusd,
32 UCKJIIOYEHUEM BBIIIIE [TIepeurCIeHHbIX, aBTOP He BU/IUT.

I[ToMmrMO OOOCHOBAaHHBIX W PACCMOTPEHHBIX IPOOJIEM IPHUCYTCTBYET ellle OJIHA, KOTopas
CBfI3aHA C HAJIMYMEM KOPPYMIHMOHHOU cocraBismomeil myHkToB K(4) u XK(6) ITocraHoBiIeHUs
ITpaButenbctBa NO 814. DTO MOATBEpPKIAETCS TeM, UTO OOO3HAUEHHbIE IYHKTHI (haKTHUeCKH
IyOIUPYIOT APYT ApYyTra, 3a CJIEAYIOIIUM HUCKIUYEeHNeM: MojIoKeHue myHKTa K(4) npenmnucsiBaeT
OpraHu3anusAM I[POBEPATh HAINYNE pa3pelleHud U JIUIEH3UH U MeAUIMHCKHE CIPaBKH,
MIOATBEPKAAIONINE OTCYTCTBHE IPOTHUBOIOKA3aHUN K BJIAJIEHUIO OPYKHUEM JUISI TOTO, YTOOBI
repeziaTh OpYy:Kue /IS MPOBeIeHUs yUeOHBIX U TPEHUPOBOYHBIX CTPEJIBO.

B To xe Bpems myHKT K(6) 1103BOJIsSIET ITEpeIaBaTh OPYKUe TpakaaHaM P® v MHOCTpaHHBIM
rpakziaHam 06e3 IpefoCcTaBJIeHUs CO CTOPOHBI (PU3UUECKOTO JIUIA YKA3aHHBIX BBIIIE JTOKYMEHTOB
JUU1 IPOBeIeHN s yUeOHbIX 3aHATHUN 110 BUJTY CIIOPTA, CBA3aHHBIX C UCIIOJIb30BAHUEM OPYKHUS.

B HOpMaTHUBHBIX aKTaX OTIMYUHA MOHATUH «YueOHbIe 3aHATHA IO BUJTy CIIOPTa, CBI3aHHBIE C
HCIIOJIb30BAHHUEM OPYKUS» U «Y4ueOHbIe U TPDEHUPOBOYHbBIE CTPEILOBI» HE IPUBEEHO, KaK U CAMU
MIOHATHUA OCTAIOTCA He PACKPBITBIMU. ITO IPUBOJAUT K TOMY, UTO YIIOJTHOMOYEHHbIE OPTaHbl MOTYT
BOJIBHO TPAKTOBATh MTOHATHS U BBIOUPATH B COOTBETCTBUM CO CBOMM ITOHMMAaHHEM HOPMY, KOTOpast
JIOJDKHA OBITh IPUMEHHMa B TOM WJIM WHOM CJIydae, UYTO MOXKET IIOBJIEYHb IIPUBJIEUYEHHE K
OTBETCTBEHHOCTHU 32 HapyllleHue B cepe o6opoTa opyxus. [JaHHOe M0JI0KeHNEe TI0/ITBEPKIAETCS
cyzmebHoli mpakTukou. Tak, B gekadbpe 2019 roga IICCK JOCAA® Poccuu OBLIO IPHUBJIEYEHO K
OTBETCTBEHHOCTH I10 JAHHBIM OCHOBaHUAM Pemrennem TyIImHCKOTO palOHHOTO cyzia T. MOCKBBI
(Delo N2 02a-0656/2019~ Ma-0956/2019).

B riaBe V Ilocranosiienue IlpaBurennctBa P® oT 21.07.1998 N2 814 oTCyTCTBYyeT HOpMA,
peryaupymomas nepeaady Opy>Kus U HaTPOHOB IPAKAAHIHOM IPYTOMY TPOK/IAHUHY.

CrnoxuBiiasicsi TPaKTUKA IIOKa3bIBAE€T, YTO OTCYTCTBHE TMOFOOHOTO pa3pelieHusd,
a, COOTBETCTBEHHO, CYII[eCTBOBaHUE IIPAMOTIO 3allpeTa Ha Iepesady Opy»Kusd OAHUM (U3UYeCKUM
JIUIIOM JIpyroMy (pu3nuecKoMy JIMI[y IIOJTHOCTBIO MTHOpDUpYeTCS 3HAUWUTEJIbHBIM YHCJIOM
BJIAJIEJIBIIEB OPY?KUS BCJIEJICTBHE OOJIBIIIOTO HEYZIOOCTBA.

JlefiCTBUTENIPHO, 1[I0 MHEHUIO aBTOpAa, MOAOOHBIN 3amper sBJseTca aOCOTIOTHO
HeleslecooOpa3HBIM B OmpeieJIeHHON dYactu. Opykue sABIsAeTCS OOBEKTOM IOBBIIIEHHOU
ONAaCHOCTU U Ilepe/ladya ero MHOMY JIMIYY, KOTOpOe He BJjIaJieeT UM Ha 3aKOHHBIX OCHOBAHUSAX,
ABJIsIETCS HapyllleHueM 3aKOHO/IaTesIbcTBa B cepe 060poTa opy:Kus. TO TPO3UT /IS BIaJeablia
OPY>KHUS CEPbE3HBIMH IOCIEZICTBUAMU, KOTOPBIE PeAyCMOTpeHEI 4. 6 cT. 20.8 KoAlIl P®. Tem He
MeHee, HapyIIeHHe 3TOU HOPMBI CJIOKHO JI0Ka3yeMo.

Kak yke yka3plBAIOCh paHee, HapyIIEHUEM SfABJAETCA Ilepefladya OpY:KUA OJHUM
duznueckum UIOM APyroMy (GU3HMIECKOMY JIUILY, JaKEe B TOM CJIydae, €CJIM JIHI0, KOTOPOMY
IepeIaeTcs OpPyKUe, UMeeT pa3pelleHre Ha XpaHeHNe WU XpaHEHNe U HOIIIEHUEe OPYKHs, TO €CTh
caMO BJIaJleeT OpY:KHMEM Ha 3aKOHHBIX OCHOBAHUAX, JUOO HMeeT IMOATBEPIKAEHUE OTCYTCTBUSA
MIPOTUBOIIOKa3aHUN Ha BJaJileHHe OpykueM. Bo3HHKaeT BOmIpoc, IOYEMY IOpUJIMYECKUEe JINIA
HUMeIOT NIPaBO Iepe/iaBaTh OpYy»KUe JIMIaM, UMEIOIUM pa3pellleHre Ha XpaHeHHUe WU XpaHeHue U
HOIIIEHWE OpY:KUsf Ha 3aKOHHBIX OCHOBAHUAX, JIMOO JIHUIAM, UMEIOIUM IOATBEPIKIEHUE
OTCYTCTBUS IIPOTHUBOIOKA3aHUM Ha BJaJleHHEe OpYyXKHUeM, a (U3UYecKOoe JIHI0 JIMIIEHO 3TOH
BO3MOKHOCTHU?

Oco6eHHO CUJIBHO TAaKOM 3alpeT OKa3bIBaeT BJINAHUE B TeX CIy4yasx, KOI/Ia OJWH BJIaJlesiell
JKeJIaeT IepeperucTpupoBaTh HA PYTroe JIUI0 OpysKue, nofgaputb. OapuBaeMbli He UMeET KaKo -
60 BO3MOKHOCTH J]a?Ke TO/IEPKaTh OPYKHE B PyKaX, YTOOBI MIOHSTH, IIOJXOAUT OHO €MY WJIU HET,
HY’>KHO OHO €My WJIH HeT, ITOCKOJBbKY IOAOOHBIA AaKT TMepefadyu TPO3UT JJIA BJafesbla
IepeZIaBaeMOTO OPY?KHS CEPhE3HBIMU MTOCJIE/ICTBUSIMHU.

Bompoc o ToMm, a coBepIiaeT i MpaBoOHAPYIIIEHHE JIUI0, KOTOpOe TPUHUMAET IePeIaBaeMoe
€My OpY’KHe, Hal[pUMED, JIs1 yueOHOH CTPeThObI, ABJIAETCS JUCKYCCHOHHBIM. C OZTHON CTOPOHEI, B
ct. 20.8 KoAIl P® He mnpeaycMmaTpuBaeTcs OTBETCTBEHHOCTh 34 HapyllleHHe IIPaBUI
HCIIOJIb30BAHUS OPYXKUSA, CJIEI0OBATEJIbHO, NPUHUMAIOIIUN Opy:kue He Oy/eT IpUBJIeYeH K
OTBETCTBEHHOCTH IO JaHHOU cTaThe. C zpyroil cropoHsl, cT. 20.8 KoAIl P® mpemycmorpeHo
HaKa3aHUe 3a HapylleHHe IPaBWJ HOIIEHUS OPYXKHUA, KOTOpoe B cuiay cT. 62 IlocraHoBeHHUA
ITpaBurenberBa NO 814 ocyriecTBisercs HA OCHOBAHUM BbIZJAaHHBIX PefiepasibHON CiIy:KO0U BOMCK
HAITMOHAJIBHOM rBapsun Poccutiickoil @enepanun sureH3uil b0 paspelieHUil HA XpaHEHHE U
HOIIIeHNEe, XpaHEHUEe U UCIIOIb30BaHNE KOHKPETHBIX BUIOB, TUIIOB U MOJIEJIEN OPY>KHA.
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ITo aHayoruu ¢ HapYIIEHUSMH CO CTOPOHBI IOPUUYECKUX JIUI, IT0/I00HBIe HECOOI0AeHUS
3aKOHO/IATEJIbCTBA CJIOJKHO JIOKA3yeMbl M Ha IPAKTHUKE IIPUBJIEYEeHHE K OTBETCTBEHHOCTH 3a
HE3aKOHHYIO Ilepefjaduy OpY:KUs BCTpedaeTcs JIOBOJIBHO pefiko. OfHAKO, Te HapyIIeHUs, KOTOpbIe
Bce K€ BBIABJIAIOTCS OKAa3bIBAIOT BJIMSHME HAa CTATUCTHKY COBEPIIEHHBIX IIPABOHAPYIIEHUN B
cdepe obopoTa Opykusd, a, 3HAUUT, [IPOBOLUPYIOT IPUUMUHBI U YCJIOBUS HE3aKOHHOTO 000poTa
opyxuss B Poccuiickoii ®enmepanuu (Radzevanovskaya, Kuznecov, 2018), npaxe Oyayuu
MaJIO3HAYUTETbHBIMU.

[IpuBe/leHHBIE apryMEHTHI TOBOPAT O TOM, UYTO CYIIECTBYeT HeOOXOAMMOCTh BBeIEHUS
usmeHenni B IlocranoByienue IlpaButenbctBa P® «O Mepax IO peryJimpoBaHUIO 000pOTa
TPAKJAHCKOTO M CJIY»KeOHOTO OpYy:KUsA U IATPOHOB K HEMY Ha TeppUTOpHU Poccuiickoi
denepanum», a IMEHHO 3aKpeIUIEeHHE Ha 3aKOHOJATEJIbHOM YPOBHE paspellleHUs Ha Iepeady
Opy»kuA (PU3NIECKUM JIUIIOM JPYyroMy (pru3mdecKoMy JIUILy.

i1 TOCTENeHHOTO W3MEHEHWs, CMATYEHUs U COBEPIIEHCTBOBAHUA 3aKOHOAATEILCTBA,
IpeJijlaraeTcsi BHECEHWEe W3MEHEHUU TIyTeM /J00aBjieHHs HOBOTO IIYHKTAa B CJIEAYIOIIEN
dopmympoBKe:

[Tyakt K(4.1) ct. 15 IlocranoBienus IIpaButesnscTBa P® ot 21.07.1998 N 814 (pen. ot
31.12.2020) mIacut: rpaxkanam Poccuiickoit @enepanyy, UMeOIUM pa3pelleHns Ha XpaHeHUe,
XpaHeHUe U HOIIIEHUE WM XPAaHEHHUE U UCII0JIb30BaHIE OPYKUSA JTU0O0 JINIIEH3UN Ha IPHOOpeTeHNe
OpY’KHS U IMATPOHOB K HEMY, a TaKXKe MHOU JIOKYMEHT, MOATBEPK/IAMOIINH [TPaBO HA XpaHEHUE U
HOIIIEHUE OPYKUs, 3a HUCKIIOUEHNEM TaKUX BUJOB KakK CIy:KeOHOe, 60eBOe PYyYHOE CTPEJIKOBOE
OpY’KH€e U OTHECTPEJIbHOTO OPYKHS ¢ HapE3HBIM CTBOJIOM, - FPaXKJIaHAMHU, BJIQJICIONIUMU TaKUM
OpYy’KMEM U TMaTPOHAMU Ha 3aKOHHBIX OCHOBAaHUAX, HMMEIOIIUM pa3pelleHus Ha XpaHEeHUe,
XpaHeHHe U HOIIEHWE WIN XpaHEeHUE U HCIO0JIb30BAHUE OPYKHUA HA TEPPUTOPHUU CTPEIKOBBIX
O00OBEKTOB, a TakKKe Ha TEPPUTOPHUAX OPTaHU3AIUM, CIEIUATIPHO IOATOTOBJIEHHBIX I
MEPOIIPUATHH CBSI3aHHBIX C UCIIOJIB30BAHUEM ODYKHA.

Buecenne 1om0OHOTO W3MEHEHHS MO3BOJIUT YACTHYHO YCTPAHUTH 1pobesn B
3aKOHO/IATEJIbCTBE, JINKBUAUPOBATH 3aIPET, HAA30p 3a COOJIIOJIEHHEM KOTOPOTO IPAaKTHYECKU
HEBO3MOXKEH, PACHIUPUT BO3MOXKHOCTH 3aKOHHBIX BJIQJIEJIBIIEB OPYKUS B YaCTU Pa3BUTHA
OpykelHOU KysJbTyphl. [I0106HOE M3MeHeHNe GJIATONPUATHO CKAXKETCA HA CUJIE PETyJIMPYIOIIErO
BO3/IEHCTBUS YKA3aHHOTO MPE/IITUCAHUS.

4. Pe3yabTarsl

ITo pesynpraTaM wHcCiIeJOBaHUA ObLIO BBIABJIEHO HECOBEPIIEHCTBO 3aKOHO/IATeJIbCTBA.
Bceasu ¢ sTuM HEOOXOMUMO TpOBecTH yIiyOneHHbIH aHanu3 nyHKTOB JK(4) u K(6)
ITocranoBnenus IlpaBurenbctBa NO 814 ¢ meibl0 yCTpaHEHHsA MPOOESIOB B IPOTHUBOJEUCTBUSA
KOPPYIIIIUU U BHECEHUSI COOTBETCTBYIOIINX M3MEHEHUH B HOPMATHBHBIA aKT, C HCIIOJIb30BAHUEM
IIpeJIOKEHHONU aBTOPOM (POPMYJIMPOBKH ¢ HEOOXOIMMBIMH JopaboTkamu. IIpu paccMoTpeHUH
IIPOEKTOB 10 U3MEHEHUIO0 3aKOHO/IATEJIbCTBA, PETYIUPYIOMIETO 000POT OPYKUSI, TOJIOKUTETHHYIO
POJIb MOJKET ChITpaTh MPUBJIEUEHUE IPEICTaBUTEIEH OOIECTBEHHBIX OObEITMHEHUH BJIA/IE/IbIIEB
JIETAJIBHOTO OTHECTPEJIBHOTO OpPYKHUS C TIeJbI0 ydyeTa MHEHHS TaKuX JIMI W aHaIn3a
MIPEICTABJIAEMBIX UMHU TPEJIOKEHUN Ha PsAAYy C OpraHaMH KOMIIETEHTHBIMHU B cdepe obopora
opyxus B Poccuiickout ®eneparum.

5. 3aKJII0oYeHue

B zaxiroueHune xouercs OTMETHTD, YTO IIPEAJIONKEHHDBIE ITYTH PEIIECHUA I1I0 PaCCMOTPEHHOMY
BOIIPOCY OKaXKyT IIOJIOXKUTEILHOE BJIMSHHE B cdepe KOHTPOJIA U HAZ30pa 3a 000POTOM OPYKHS,
I/136aBI/IT 3aKOHHBIX BJIaZJe€Jbl€B OT OFpaHquHHﬁ, KOTOpbIE€ HE ABJIAIOTCA I_[eJIeCOO6p3.3HbIMI/I.
PazButue opyxkeliHo KyabTypbl B Poccuiickoil @enepanyu sABjsgeTcCA BOKHBIM HallpaBJIEHUEM
FOCYI[apCTBeHHOﬁ IIOJIUTUKU. HeO6XO[LI/IMO CHOCO6CTBOBaTb Pa3BUTUIO JAaHHOTO HaIIpaBJIECHUA,
TP 9TOM co0JII0/1as1 OastaHc MesK/Ty Tubepain3alireli 3aKOHOaTe/IbCTBA B cpepe 060poTa OpyKuUst
H €ro yXeCTO4YE€HHEM, IIOCKOJIbKY 4Y€M BbIII€ YPOBEHb OPY)KeﬁHOﬁ KYJIbTYPblI TpaXJaaH, TeM
MEHbBIIIE MMU COBEPIIAETCS IPECTYIUIEHUH C JIETAJIHBHBIM OpYKHEM II0 HEOCTOPOXKHOCTH W
HeOPEKHOCTH, a TAaK)Ke IIPaBOHAPYIIIEeHUH B chepe 000pOTa OPYKHA.
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O HEKOTOPHIX BOIIPOCAX, CBA3AHHBIX C 000pOoTOM Opy:xus B Poccuiickoii ®eaepanmuu
Unbs 'ernagpeBuy Canpus 2 -°
2 BopoHeXCKHU rocyZlapcTBEHHBIN yHUBepcuTeT, Boponex, Poccutiickaa ®eneparus

AHHOTanusA. B craThbe aHaM3UpYyIOTCS TPoOJIEMBI, CBS3aHHBIE C OOOPOTOM OpYXKHS B
Poccuiickort  ®enepanuu. AKIEHTUpPYeTCA BHUMAaHHE Ha  HEKOTOPOM  HECOBEPIIIEHCTBE
3aKOHO/IATEJIbCTBA, PETYJIMPYIOIIEro 0060poT opykus B Poccuiickoii ®emepanuu. PaccMoTrpeHue
STOH TEeMbI CETOAHs OCOOEHHO aKTyaJIbHO, ITOCKOJIbKY OHA KacaeTcs OPYKEeHWHOTO COOOIIecTBa B
Poccuiickon ®enepanuu, a opykeiiHas KyJIbTypa B Poccnu 1 ee IIporiarasia OCTaloTCs MOy ITIPHBIM
HalpaBJeHUEM. B Xojie wuccieloBaHUA aBTOP AaKIEHTHUPYET BHHUMaHHUE HA TUIMUYHBIX COydasax,
BCTPEUAIOIINXCS B MPABONPHUMEHUTEIbHON MPAKTUKE, U IMPUBOAUT IIPUMEPHI CIIOPHBIX ITPABOBBIX
HOpM. B nocnequee Bpems B Poccrun HameTHiach TEHAEHIVA K TOJKOBAHUIO 3aKOHA, YIIIEMJIAIOIIEr0O
mpaBa BJIaJiesblieB opykusa. Ocoboe BHUMaHUE y/IeJIsIeTCS COBEPIIIEHCTBOBAHUIO 3aKOHO/IATEIHCTBA
B 9TOU cepe, B YJaCTHOCTU B YACTH PETYJIMPOBAHUS BO3MOKHOCTH TE€PEZIaul OPYKHsS TpaklaHaM
Poccuiickoit ®enepariin ¥ MHOCTPAHHBIM TpakAaHaM. l[esbi0 TAHHOTO HCC/IEOBAHUS SBJISETCS
MpaBWIbHOE MPUMeEHEHNE WY TOJIKOBaHUE 3aKOHA /IJI UCKJIIOUeH s ieulinTa Impasa.

KiroueBbIe cj10Ba: a/IMUHUCTPATUBHOE IPABO, OPYKUE, 000POT OPYKHs, 3aKOHOIATEIHCTBO.
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