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Articles

Audiovisual Works in EU and Member State Law
Pavel N. Biriukov 2-*
aVoronezh State University, Voronezh, Russian Federation

Abstract

The article discusses some aspects of the legal status of audiovisual works (hereinafter AW).
Currently, the market for audiovisual media services is rapidly developing in the world thanks to
the convergence of television and the Internet. TV content continues to account for the bulk of
average watch time. New formats of audiovisual works (talk shows, games, court shows, etc.) are
gaining in importance. In addition, suppliers of works from different countries enter the market.
This requires updating the legal framework in order to strike a balance between access to online
content services, consumer protection, protection of the interests of copyright holders, and
competition. For these purposes, the EU adopts a large number of documents, both at the Union
level and in the member states. At the same time, audiovisual works are considered from different
points of view - copyright and related right, the law on means of individualization, the media, etc.

Keywords: EU; member states, audiovisual media services, audiovisual works, TV audio
format.

1. BBenenue

ITpaBoBO#l cTaTyc ayAuOBU3YyaJbHbIX IpousBesieHuil (naysee ABII) mMeeT MHOMKECTBO
acrekToB. C OJTHOU CTODOHBI, 3TO Pe3yJIbTAT UeI0BeUeCKOU JeATeIbHOCTU (IIPOAYKT), C APYToH,
00BEKT ITpaBa MHTEJUIEKTYaIbHOU cobcTBeHHOCTH (manee MC); ¢ TpeTbeH, yciayra, OKa3bIBaemast
TeJlepaJIn0-KOMIIaHUeN, opraHusamnuell KabeJbHOTO BeIlaHWsA U /Jp.; C YeTBEPTOH, OOBEKT
noTpebJieHus, MpeJylaraeMblil UeJI0BeKY, U T.J.

OueBuAHO, YTO Takoe MHoOroobOpasme «wmroctaceii» ABII mpexamosiaraer MHOrooOpasue
IOPUUYECKUX TOAXOJIOB K €ro Impupojie u cofepkaHuio (Anan'yeva, 2019a; Klement, 2007;
Lutkova, 2017a). /lesio OCJIOKHSIETCS HAJIMYUEM PAa3HOOOPA3HBIX HHCTPYMEHTOB IIPABOBOTO
peryaupoBanus ABII — mMeXayHapOAHBIX U HAIIMOHAJIBHBIX, MHOTOCTOPOHHHUX PETHOHAJIBHBIX U
JIBYCTOPOHHUX, TOCY/IaPCTBEHHBIX M HerocyapcTBeHHbIX, hard law u soft law u T.;1. He ynporaer
CUTYallMI0 U HaJWYMe KOHKYPUPYIOIIUX IOPUCIUKINNA U MHOTOYHCIIEHHBIX KOJUTM3UH U JIAKyH B
3TOU cdepe.

Crnenyer Tak:ke y4UTHIBaTh, UTO cama 1o cebe ABIT — cioxxHBIN 00bekT. OHA BKJIIOYAET B
cebs Kak aBTOpCKHWe, Tak U cMmexkHble mpaBa (Lutkova, 2017b; Moran, 2010). K mpumepy,
B ABCTpUM yKa3aHHble HODMBI 3aKpeIUIEHbl B 3aKOHAX O TeJIEKOMMYHUKAIUAX 2003 To7a,
0 KOJUIEKTUBHBIX KOMIIAHUAX 2006 rofia, 00 aBCTPUUCKOM PaNo 1974 T., 0 YaCTHOM TeJIEBUJIEHUH,

* Corresponding author
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O YacTHOM pasnio M 00 HCKJIIOUUTENbHBIX IIpaBax Ha TejieBujaeHue u aAp. B Hwunepianpax
JIelCTBYeT 3aKOH 00 aBTOPCKOM IpaBe (1912 T., B Pex.).

OueBU/IHO, UTO U co3/1aTeu GOPMATOB, U IIPOJIIOCEPHI, U BBIIYCKAIOIVe KOMIIAHUY JI0JI>)KHbI
mmocTaparbcsi 00ecleyuTh HAJIMYHE COOTBETCTBYIOIIETO «OyMaKHOrO cjefia», KOTOPBIN
BIIOCJIEJICTBUM MOXKHO OBLIO OBl HCIIOJIB30BaTh B KAuecTBE JIOKA3aTeJbCTBA B CIIydyae
BO3HHKHOBeHUs: cropa. Co3garenu ABIT Ao/KHBI 3aIUIIATG CBOM MaTEPUAIBI B COOTBETCTBUU C
COCTaBJIEHHBIMH COIVIAIIEHUAMU O Hepas3IVIAllEeHUH M JOJDKHBI CIENHAJIbHO IIOMETUTHh CBOU
MaTepHuasbl Kak KoHGUIeHIuaibHble. KoMICCHOHEDHI TOJDKHBI BECTU TIIATEIBHBIM yUeT CBOUX
BHYTPEHHHX IIpo1ieccoB pa3pabotku ABII.

B sToii cBsA3u uHTEpecHO nesio Wade & Perry v British Sky Broadcasting Ltd. 9to mepBoe
JIeJI0 ATIe/UTAITMOHHOTO CyZla AHTJIMKA M Y3JIbCa, Kacarolneecs HeIPAaBOMEPHOTO MCIOJIb30BAHUA
KOHUAEHIIMaIbHOU UH(OPMAaIlUU O NpaBax Ha TeJeBU3UOHHBIU GopMar. ANeUIAIMOHHBIN Cy/
IIOCTAHOBWI, YTO IOy TAJIAHTOB, OpraHW30BaHHOe KommaHweill Sky, He 370ymoTpebsio
KoHbuAeHMaIbHOU nHpopMarueld B popme popmata «The Real Deal», nepemannoro B Sky ero
coznarensamu bpaitanom Yaiizom u Jlxkepansauaom Ileppu.

ANeJUTAIMOHHBIA  Cy/l TIOCTAaHOBWJI, YTO IOy TAaJAHTOB, OpraHu3oBaHHOe SKy, He
HCIIOJIb30BAJIO  KOH(pUeHHanbHyl0 wuHpopmanuio B ¢opme d¢opmara The Real Deal,
repezaHHOTO SKy.

[IpemmeroMm cmopa OBLIO IOy MY3BIKQJIBHBIX TAJIAHTOB, OTKPBITOE JJjII aBTOPOB U
WCIIOJTHUTENIEN IIeceH, ¢ yJyacTHUeM B KaudecTBe Cy/led M3BECTHBIX IEBIIOB M aBTOpPOB. B 1oy
YYACTHUKU HCIIOJTHSUTH KaBEP-BEPCUU II€CEH, IOKA MPETEH/IEHThl He JOoCTUraau (puHaia, mocsie
Yero OHU UTPAIH CBOW COOCTBEHHBIE KOMIIO3HUITUN. 3aTEM KOHKYPCAHTHI JK/IAJIH, TIOKA MOOEAUTEND
He OyzieT BbIOpaH B GUHAIHHOM IIIOY.

Cospmarenmu b. ¥Yorim m JIxx. Ileppu mnepenmanu wuzero Ckail, KoTopas OTBeprja ee.
BnociiencrBun Sky pazpaboraia otaesnpHoe moy «Must Be The Music», KOTOpoe, Kak yTBEPIKIAAIN
cozmarenu «The Real Deal», 6pUI0 HACTOJIBKO CXOXKUM, YTO HAPYIIWIO KOHGUAEHIIUAIHHOCTH
(breach of confidence), To ects Sky ncnosp3oBaso ux hopmar.

B kauectBe nepBoil mHcTaHuu Breicokuii cyz (the High Court) ykazan, uro «Must Be the
Music» ObLT My3BIKQJIBHBIM KOHKYPCOM, OTKDBITBIM JIJII BCEX MY3BIKAHTOB, 4 HE TOJIBKO JIJIS
aBTOPOB-UCIIOJIHUTEJIEH; B HEM He WCIOJIb30BAJICA eXXeHeJleJIbHbIN (opMaT HCKIIOYeHUsA
ydJacTHUKOB. TeM He MeHee, IporpaMma II03BOJIsIa 3PUTENAM 3arpy:kaTh BBICTYILIEHUSA
YYACTHUKOB B TOT K€ JIEHb, U IECHU YYaCTBOBAJIM B UaTax.

HecmoTpA Ha HeEKOTOpBle CXO/ACTBA MeXAy STHUMH JIByMsA QopMmartamu, Bbicokuii cyp
ycraHoBwI, uTo popmat «Must Be the Music» 6611 co3zan coBepiiieHHO He3aBucuMo oT «The Real
Deal», 6e3 mpegHaMepeHHOTO WJIH M0JICO3HATETLHOTO KOITUPOBAHHUS.

IIpu paccMoTpeHHH KayI0OBI COABTOPHI 3TOTO (popMaTa yTBEpKIIH, YTO BhICOKUU Cy/ He
CMOT CPaBHUTH COUETAHUE UeH B 00IMX popMaTax JIByX MPOrPaMM U OIITUOOYHO PEATIONIOM K,
yto CKail cCaMOCTOSITETFHO CO3/1aIa CBOe MI0y. VX anesutsnus Oblia OTKJIOHEHA HA TOM OCHOBAHUH,
yTo BBICOKMI cCyZi paccMOTpes HuJed B COBOKYITHOCTH M YPaBHOBECHJ CJaObIMl BBIBOJ O
KOTIMPOBAHUU C JIOCTOBEPHBIMHU JIOKA3aTEIBCTBAMHU TOTO, YTO CKall HE3aBUCUMO CO3/1aJ CBOE IIOY.

Kak BujuM, pellleHHEe OCHOBBIBAeTCS Ha KOHKPETHBIX (aKTax Jieia, U Heab3s UCKIIIUaTh
BO3MOXKHOCTD 3JIOYNIOTpebieHus KOH(pUAeHInaIbHON HHpopManuel, 0coOOeHHO B TeX CIydasx,
KOTJ]a CYIIECTBYIOT IIOTE€HIIHAJIbHBIE /I0Ka3aTeJbCTBA HPUYUHHO-CJIEICTBEHHON CBA3U MEXAY
OCHOBHBIM (hOPMATOM U ITOKA30M, KOTOPBIH I03/[HEe TPAHCIUPYETCA.

Kpome TOro, HEOOXOAMMO NOMHHUTH, B 3aKOHOJIATEJIbCTBE Pa3JIMUHBIX rocygapcTB ABII
paccMaTpuBaeTcs KaK U KaK CaMOCTOATEJIbHBIA OOBEKT IMpaB, U Kak IMpoOIeAypa Iepeadn
CUTHAJIOB, M, COOTBETCTBEHHO, ITOJIy4YaeT JOMOJTHUTEIPHOE PEryJTUPOBAaHNE 3aKOHOJATETBCTBOM O
CMMU u uHTEpHETE.

Tak, ykazaHHBIE BOIIPOCHI PETJIAMEHTUPYIOTCA B ['epMaHWM 3aKOHOM O TeJIeMeaua
(Telemediengesetz). B Ucnmanum npumeHAOTCA 3akoHbI «OO6 o00IIed ayIMoBU3yaJbHOU
KOMMYHUKAllUM» B OTHOIIEHUM KOMMEDYECKON TeJIeBU3UOHHON cBA3u», «0O6 obmem
ayauoBHusyasbHOM obmienun» (Ley 7/2010, Ley 6/2012, Real Decreto 1624/2011).

B Wuaaum wu Huzepsauzax mnepenaya IpousBefieHUs B 3(HUp, IOMUMO IPOYEro,
paccMaTpuBaeTCs M Kak crocob Hcrosb30BaHus mpousBenenus (Gangjee et al., 2018; Meijer-van
der Aa, Hesemans, 2006).
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[Ipobsema ¢opmara ABII eme O6oJsiee 3amyTaHa HaJIUYHEM PpA3JIMYHBIX ITOAXO/IOB B
HAITMOHAJIBHBIX IIPaBOIOPsA/IKaX rocyaapcTB. Tak, corracHo kiaaccudukanuu A.JOQ. AHaHbeBOU
(Anan'yeva, 2019b), ¢opmar ABII B pa3HBIX CTpaHax, paccMaTpPUBaeTcs KakK: «1)00BEKT
WHTEJUIEKTYJIbHBIX ITPaB:

- npousBenenue (HoBas 3enanausa, Bemukobpuranusa (Anrmus), WHaus, ABcTpasus,
Ucnanus);

- HOy-xay (CeKpeT IIPOU3BOJICTBA) — B CTPaHaX, 3aKOHOJATEIbCTBO KOTOPHIX MPU3HAET 3TOT
pe3yJIbTaT WHTEJUIEKTYAJIbHOU JeATETbHOCTH OOBEKTOM HHTEJUIEKTYaIbHBIX TpaB (Poccutiickas
deneparnus);

2) 00BEKT TpaB, He SIBJISIONUXCSI HHTEIEKTYaIbHBIMU:

- ryaBwLt (BenukoOpuranus, HoBasa 3enanaus) wiu penyranusa (bpasunus, ['epmanus);

- HOy-xay (CeKpeT IpOM3BOJCTBA) — B CTpaHaX, 3aKOHOJIaTeJIbCTBO KOTOPBIX HE IMPU3HAET
9TOT pe3yJIbTaT HHTEJUIEKTYaJIbHOH JIesITeJIbHOCTH OOBEKTOM HWHTEJUIEKTYaJIbHBIX IIPaB
(ABcTpasus; crpansl EBponelickoro cow3sa);

- KoHUAeHIMaTbHasA WHGOPMAIUA — B CTpPaHaX, pPa3TPAaHUYMUBAIOIINX HOY-Xay (CeKpeT
MMPOM3BOICTBA) U KOH(DpUAeHIHaIbHYI0 HHpopManuio (Poccutickas eneparius)».

[TockosbKy B HeOOJIBIIIONW CTaThe HEBO3MOXKHO OCBETHUTH BCE BOIIPOCHI IIPABOBOTO CTaTyca
ABII, ocTaHOBJIIO CBOE€ BHIMAaHUE JIUIITh Ha HEKOTOPHIX MOMEHTAX.

2. MarepuaJibl U METOABI

OCHOBHBIM HCTOYHUKOM JIJI1 HANIMCAHUA JAHHOU CTAaTbU CTIN OQUIMAIbHBIE JOKYMEHTBI
EC u HeKOTOpBhIX TOCYJapCTB-YJIEHOB, MaTepHasbl >KYPHAJIBHBIX IyOsHmKanuil. B mporecce
HUCCIeOBaHUsA ~ ObUTM  WCIOJB30BAHBl  OCHOBHBIE ~ METOABI  IO3HAHUA:  MPODOJIEMHO-
XPOHOJIOTUYECKUI, HCTOPUKO-CUTYAllMOHHBIN, CHUCTEMHBI U CPaBHUTEJBHOIO IIPABOBEJEHUA.
Paccyxnenus aBTopa crpostcsa Ha 6a3e MpobIeMHO-XPOHOJIOTHYECKOTO Moaxoa. Mcnoap30Banme
HCTOPUKO-CUTYAIJMOHHOTO MeTOZla IIO3BOJIMJIO BOCIHPOU3BECTH OIEHKY NOAXOJA Pa3JIUdHBIX
rocymapcTB K mpobsieme mpaBoBoro craryca ABII. Meros cpaBHHUTEIBHOTO IIPaBOBENEHUS
ompezieyisieT Pa3HUIly BO B3IVIAZIAX Ha JEUCTBYIOIIME HBIHE MEXAYHAPOAHO-TIPaBOBblE U
BHyTpUTocyZlapcTBeHHble HOpMBI 00 ABII. IIpuMeHeHNEe CUCTEMHOTO METO/A JiejlaeT I0CTUKEeHU
Pa3JIMYHBIX JUCHUIUIMH (€BpOIEHCKOro IIpaBa, HAIMOHAJIBHOTO IIpaBa) JIOCTYIHBIMH U
CPaBHUMBIMHY, IIOCKOJIBKY HACTOSAINEE OIpeesisieTcs MPOIUIbIM, a Oyayllee — HACTOAIIUM U
MPOILJIBIM.

3. O6cy:kneHue

ABII B HamKX MEJISAX — 3TO «IIPOrpaMMa» — O3Ha4YaeT Habop JBIDKYIUXCA N300paKeHUH co
3BYKOM WM 0e3 3ByKa, COCTABJIAIOIIUX OT/IeJIbHBIN 3JIeMEeHT B paclUCaHUU WJIN KaTajore,
YCTAaHOBJIEHHOM IIOCTaBIIIMKOM MeAua-yciayr, popMa W co/iep:KaHHe KOTOPOTO COIIOCTaBUMBI C
dopmoil u cozep:kaHUEeM TeJeBU3UOHHOTO BelllaHus». IIpumepsl popmaTta — MOJTHOMETPAKHBIE
GunbMBI, CIIOPTHUBHBIE COOBITHSA, KOMEOUM CHUTYallUil, JOKyMeHTaJbHble (UWIbMBI, JETCKUE
MIPOrPaMMBbI ¥ OPUTHHAJIbHBIE JIPAMBI.

B Hacrosiiiee BpeMsi OCHOBHOHM JIOKYMEHT 00 ay/IMOBU3YaJIbHBIX MeIUA-YC/Iyrax Ha YPOBHE
EC — JlupextuBa EBpomapsiamenta u CoBera 2007/65/EC. Ona paelicTByeT B peaakiuu
JupektuBsl EBpomapsiamenta u CoBera 2010/13/EC 0 xoopaMHAIMK HEKOTOPHIX TOJIOXKEHUH,
IIpelyCMOTPEHHBIX 3aKOHOJATEJIHCTBOM, HOPMATUBHBIMU aKTaMU WA QJAMUHUCTPATUBHBIMU
JIeUCTBUSAMU B TOCyZapCTBaxX-uwieHax B OTHOIIEHUHU IIPEOCTaBJIEHUA ay/IMOBU3YAJIbHBIX CPEJICTB
MaccoBoi mHpopmanyu ycayru (JJupextusa 2010/13/EC).

HupexktuBa 2010/13/EC npumeHsieTcsi K ycjiyraM, OCHOBHOU II€JIbI0 KOTOPBIX SIBJISETCS
IIpefioCcTaBIeHNe IPOrpaMM 11 HHPOPMUPOBAHUS, pa3BieueHus win ooyuenus. TpeboBanue 06
OCHOBHOM IIeJIN TaKiKe CJIeJlyeT CUYUTATh BHITIOJTHEHHBIM, €CJIU Y CJIY:KOBI €CTh ay/IMOBU3YAJIbHOE
cozieprkaHue U (opma, KOTOpble He CBA3AHBI C OCHOBHOM JIeATEJIBHOCTHIO IOCTABIIUKA YCJIYT,
HAIpUMeEpP, C OTAeJbHBIMU YaCTAMH OHJIAWH-TA3eT, IOKAa3bIBAIOIIUMH ay/IMOBU3YaJIbHBIE
MIpOrpaMMBbl WJIN BU/JIE0, CO3AHHBIE MOJIb30BATEISAMU, IJle YaCTU MOTYT CYUTAThCA OTOPBAHHBIMU
OT CBOEH OCHOBHOM JleATeTbHOCTH. XOTA 1esb JupektuBsl 2010/13/EU He cocTouT B TOM, 4TOOBI
peryJmpoBaTh YCJIyTH COLHMATBHBIX CETEH KaK TaKOBble, YCIYTH COIUAIBHBIX CeTeU /IOJDKHBI
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OXBaThIBaThCA, €CJIM IIpeJIoCTaBJieHHe IpOorpaMM U BH/EO, CO3JAHHBIX I10JIb30BATEJIAMU,
IIpe/icTaBJIseT COOOH CyIIeCTBEHHYIO (PYHKIIMOHAIBHOCTD 3TOH YCIIyTH.

Taxkum o6pasoM, TejleKaHAJIbl WIH JIPYTHE ayAUOBU3YaJIbHbBIE YCJIyTH, HAXOZAAIIHECS IIOJ
PETAKIMOHHOW OTBETCTBEHHOCTHIO IIOCTABINHMKA, caMH II0 cebe MOTYT IIPEACTaBJIATh COOOU
ayZNOBU3YyaJIbHbIE MeJIHUA-yCIyTH, JaKe ecI OHU IpeJylaraloTcs Ha Iuiatgopme i obMeHa
BHUJI€0, KOTOpas XapakTepusyeTcsd OTCYyTCTBHEM OTBETCTBEHHOCTU 3a peZlaKTUpOBaHUe. B Takux
CJIyJasx MOCTaBIIUKY 00s13aHbI coOoaaTh JJupektuBy 2010/13/EC.

6 masa 2015 roga Komuccusa mpunsiia coobiieHue moJi HazBaHueM «CTpaTerust eJMHOTO
nudposoro peiHKa s EBpombi» (Digital Single Market Strategy for Europe), B kotopoMm oHa
obopaBwiIa 0 mnepecmorpe [upektuBel 2010/13/EC. IlpemocraByiieHune mporpaMm H BUJEO,
CO37JaHHBIX MOJIb30BATEJIIMU, MOKHO PACCMAaTPHUBATh KaK OCHOBHYIO (PYHKIIMOHAJIBHOCTD CJIYKOBI
COLIMAJIbHBIX CeTel, ecIy ay/IMOBU3YAJIbHBIN KOHTEHT He ABJIAeTCA IIPOCTO BCIIOMOTaTeIbHBIM UJIN
He COCTaBJIsIeT HE3HAUUTEIHHYIO YaCTh JIeATEIHHOCTH 3TOH CIIy»KOBI COIMAIBHBIX ceTeil. B messax
obecrieuenns 3¢ @eKTUBHOCTH oOcyllecTBiIeHus Kommceus AO0JDKHA TOcCAe KOHCYJIbTAIlUU C
KomureroM 1o KOHTaKTaM BBIIIYCTUTHh PYKOBOJAINVE IPUHIUAINBI OTHOCUTEJIBHO ITPAKTUUYECKOTO
IIpUMeHEHUs KPUTEPHSA CYIIECTBEHHON (QYHKIIMOHAIBHOCTH OIPENIeNIEHUs «CIIYKOBI M1aTHOPMBI
JUisi oOMeHa BHU7Ie0». DTH PYKOBOJISAIIME MPUHITUIIBI JIOJDKHBI OBITH pa3dpaboTaHbI € JOJLKHBIM
y4eToM OOIIMX HHTEPecOB OOIecTBa, KOTOpPbHIE JOJKHBI OBITh JIOCTUTHYTHI C IIOMOIIBIO MED,
KOTODPBIE JIOJDKHBI OBITh NMPUHATHI MOCTABIIUKAaMH IaTgopM 7y oOMeHa BHIEO0, U IpaBa Ha
cBO0OO/Ty BBIpAKEHUSI MHEHUA.

HupextuBa 2018/1808 Eppomapsiamenta m CoBera OT 14 HOsA6psA 2018 roga (dupexTtuBa
2018/1808) BHecsa monpaBku B JJupektuBy 2010/13/EC ¢ yueToM MEHAIOIMIUXCA Peaynil phIHKA.
OTMmeuaeTcsi, YTO YCTAaHOBJIEHHE HOPUCAUKIINU TpeOyeT OIeHKH (HaKTUUYECKUX CUTyallud B
COOTBETCTBUHM C KPUTEpUSAMH, Wu3JI0KeHHbIMU B JlupektumBe 2010/13/EC. OmeHka Takux
dakTHUecKuX CUTyaliil MOKeT IPUBECTH K IPOTUBOPEUMBBIM pe3ysibTaTaM. [Ipu nmpumeHeHUU
MPOIElyp COTPYAHUYECTBA, Ba)KHO, uTOObI KoMmmccuss Morja OCHOBBIBATH CBOM BBIBOJIBI HA
JlocToBepHBIX (akTtax. [lna storo EBpomelickas rpymnma peryyisTOpOB Ui ay/AHNOBU3yaIbHBIX
menunaycayr (ERGA) Obula HajeseHa IIOJTHOMOYMSMH J1aBaTh B3aKJIOUYEHHS OTHOCHTEJIHHO
opucguknun 1o 3anpocy Komwuecnu. Ecau Komuccuss npuMeHseT 3TU  IIPOLEAYyPbI
COTPYAHUYECTBA, OHA KOHCyabTUpyeTcsa ¢ ERGA.

Kpome TOoro, HEOOXOAMMO YYIHUTHIBATh, YTO HA ocHoBaHuM mpereneHToB Cyna EC mMokHO
OTPAaHUYUTHh CBOOOAY B TPENOCTaBJIEHHMU YCIyT, TapaHTupoBaHHbIX JIOEC, B myO/JIMUYHBIX
WHTepecax, Hal[pUMED, /IS 3alUTHI IPAB MOTpebUTesel. ITO BO3MOKHO IIPU YCJIOBUU, YTO TaKHe
OTPaHUYEHHUS ABJIAIOTCSI 000CHOBAHHBIMH, TPOTIOPIIMOHAJIBHBIMU U HEOOXOUMBIMU.

CrnenoBaTesbHO, rocymapctBO0 EC MO/MKHO WMeTh BO3MOXKHOCTh IPUHUMATh MEPHI A1
obecrieueHHsA COOJIOZIEHUS] CBOMX IIPABUJI 3AIUTHI MOTPEOUTEsEN, KOTOpble HE OTHOCATCA K
obmactsam, peryaupyeMbiM [lupektuBoit 2010/13/EC. Mepbl, mpuHHMaeMble TOCYAapCTBOM-
YIEHOM JiJ1s1 obecrieueHusl COOJII0/IEHNs] HAIMOHAJIBHOTO PEXKUMA 3aIIUTHI IIPaB IOTpebuTesnel, B
TOM 4YHCJIe B OTHOIIEHWM peKJaMbl a3apTHBIX Wrp, JIOJDKHBI OBITh OOOCHOBAaHHBIMY,
COpa3MepHbIMH MPECTIEAYEMON IeJM W HEeOoOXOAUMBIMHU, KaK TOro TpeOyeT IpeleeHTHas
npaktuka Cyza. B s060M ciyuyae mpuHHMamIllee TOCyapCcTBO He JIOJDKHO IIPUHUMATH Mep,
MPENATCTBYIOINX Iepeiave Wik HapylieHuio npaB VIC Ha ero TeppuTopun nepeiay, MpUXoIaux
u3 gpyroro rocygapcersa EC.

Komuccua paccmarpuBaeT Kak peryjupyloliye, TaK U HeperyJupylollue Cpe/cTBa.
CamoperyimpoBaHUe IMPEJICTaBIIsIET cCOO0U THUT JOOPOBOJIBHOW WHUIMATUBBI, KOTOPAs MO3BOJISET
CcyObeKTaM SKOHOMHYECKON JIeATESIbHOCTH, COIMAJIBHBIM IIapTHEPAM, HENPAaBUTEIbCTBEHHBIM
OpraHU3anysAM U acCOIHAIUAM IIPUHUMATH OOIIHE PYKOBOJISAIINE TPUHITAITBI MEXKIY COO0H U JJ1s
cebsi. OHU HeCyT OTBETCTBEHHOCTD 32 pa3pabOTKy, MOHUTOPUHT U obecriedeHre COOTIOIEHUS STUX
pykoBozsAux npuHIunoB. B ux umciae Kopekchl moBezeHuss (Code of Conduct, 2014) u
«ITpUHIUIIBI JIydIlled peTyJIsaiun u camoperyssanun» (Principles, 2018), co3manubie mo ob6pasmam
EC. Psan HanmoHaJIbHBIX KOZIEKCOB IIOBEJIEHUS OKA3aJICA XOPOIIO IPOAYMAHHBIM U COOTBETCTBYET
I[Ipuanumam EC. Kopekchl ycTaHAaBIUBAIOT KOHKPETHBIE 1€ W 3a7laui, IT03BOJIAIOIIHE
MIPOBOUTD PETYJIIPHBIN, TPO3PAYHBIN U HE3aBUCHUMBI MOHUTOPUHT U OIIEHKY IlesIel, Ha KOTOpPbhIe
HalleJIEeHbl KOJEKChl ToBeZeHus. Kopekchl Takke obOecreunBaioT 3¢ @eKTUBHOE COOJI0/IEHNE
nokymenToB EC.
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OnbIT MOKA3bIBAET, UTO MHCTPYMEHTHI CAMOPETYJIHNPOBAHUsA, MPUHATbIE B COOTBETCTBUU C
Pa3JIMYHBIMU NPABOBBIMU TpaaunuaMu rocyzapcts EC, UrpamT BakHYIO pojb B obecrieueHHn
BBICOKOTO YpPOBHs 3amutbl notpedbutesneri (MacDonald, 2014; Murray, 2017; Traynor, 2015).
Mepsl, HampaBjleHHble Ha JIOCTIDKEHUEe IeJlell o0Imero oOIecTBEHHOTO WHTepeca B
dbopmupymomeMess ceKTope ayIMOBU3YaJIbHBIX MeIUAyCIIyT, OyayT Oosiee 3GdEKTUBHBIMHU, €CIN
OHU OyAyT NPHUHATHI HPU AKTUBHOM WOJJEPKKE CAMHUX IIOCTABIIUKOB yciyr. CoBMecCTHOe
perynupoBanue ABII obecreunBaeT B CBOEH MHUHUMAIBHON (OpMe MIPaBOBYIO CBA3b MEXAY
CaMODPETYJINPDOBAHUEM U HAIMOHAJIBHBIM 3aKOHOJIaTeJIeM B COOTBETCTBUM C IPABOBBIMU
TPAUIUAMU TOCYAAPCTB-WIEHOB. I[Ipy COBMECTHOM PETYJIMPOBAaHUHM PETYJIUPYIOIIAss PpOJb
pacrpeziesisieTcss ~ MeXAy  3aMHTEDECOBAaHHBIMHU  CTOPDOHAMH U IPABUTEJIBCTBOM WU
HAIMOHAJIBHBIMU  PETYJUPYIOIIUMHA OpPraHaMH WM OpraHamMu. PoJb COOTBETCTBYIOLIHUX
TOCY/IapCTBEHHBIX OPTaHOB BKJIIOUAET IPU3HAHUE CXEMBI COBMECTHOTO PETYJIUPOBAHUS, Ay/IUT €€
mmporeccoB U (puHaHCHpoBaHUE cxeMbl. COBMECTHOE PETYJIHPOBAHUE JOJIKHO IpeyCMaTpUBATh
BO3MOKHOCTH BMEIIATEIbCTBA TOCYZIaPCTBA B CJIyUae, €CIIU €ro I[eIU He OYAyT TOCTUTHYTHI.

Kpome Toro, x ABII OJKHBI Tak:ke IPUMEHATHCS COOTBETCTBYIOIHME MEPHI IO 3alllUTe
HecOBepIIeHHOIETHUX. [loAX0/] MHUHUMAaJIBHOM TapMOHHM3AIMU I03BossieT rocyzapcerBam EC
pa3BuBaTh 0oJiee BBICOKYIO CTENEHb 3al[UThl KOHTEHTA, KOTOPBIH MOKET IPernsTCTBOBATH
dbusznyecKkoMy, ICUXUYECKOMY WM MOPAJIBHOMY Pa3BUTHIO HECOBEPIIEHHOJIETHUX. B 5THUX Iesax
npunAaT Pernament (EC) 2016/679 EBponapsiamenTta u CoBera.

Bospioe BHuManue B npaBe EC yzesseTcsa MecTy pekyiaMbl Kak oHoro u3 dopmartoB. OHa
OXBaTHIBAETCSI TEPMUHOM «ayAHOBU3yaTIbHAs KOMMEDYECKas KOMMYHHKAIUSA» W O3HA4yaeT
n300pakeHUsI CO 3BYKOM WIN 0e3 3ByKa, INpeJHA3HAYE€HHBbIE JJIA MPSMOTO WM KOCBEHHOTO
MPOABIIKEHUS] TOBApPOB, YCJIYT WIN H300pakeHUs (PU3UYECKOTO WM IOPUAUYECKOTO JIUIIA,
OCYIIIECTBJISIONIET0 HYKOHOMHYECKYIO AeATebHOCTh. Takme n300paKeHHsA COMPOBOXKIAIOT WU
BKJIIOUEHBI B IPOTPAaMMy B 0OMEH Ha OIUIATy WJI JJI QaHAJIOTUYHOTO PACCMOTPEHMUS WIH B LIEJIAX
camopekiaMbl. PopMBI ayAHMOBU3YAJIBbHOM KOMMEPUYECKOW KOMMYHHUKAIIUA BKJIIOYAIOT, B
YaCTHOCTH, TEJIEBU3UOHHYIO DPEKJIAMY, CIIOHCOPCTBO, TEJIENION W pa3MeleHHe IPOAYKIIHH.
ITpu 3TOM paz/IMvaeTcs «TeJIEBU3UOHHASA PEKJIaMa» U «CKPBITAst ayINOBU3yaIbHAS KOMMEpPUYECKast
KOMMYHUKAIHS».

IIo wmuenuro EC, peknamMa [J0OJPKHA COOTBETCTBOBAIM CJIEAYIONIUM TPEOOBAHUSAM:
a) cooOIIeHns JIO/KHBI OBITh JIETKO y3HAaBaeMbl KaK TakoBble. CKpbITas ayJuOBHU3yaJIbHAS
KOMMepuUecKasi CBs3b 3arperniaercs; 6) oHa He JIOJKHBI UCI0JIb30BATh I10/ICO3HATEIHHBIE METO/IbI.

AynuoBusyasibHasi KOMMeEpYECKas pekiaMa OCHOBBIBAeTCA TaKKe Ha  CIIEQYIONIUX
npuHnunax. OHa He JOJ/DKHA: a) HAHOCUTH YIIEpO YBAXKEHUIO YEJIOBEYECKOTO JOCTOHMHCTBA;
0) BKJIIOYATh WJIM IOOIIPATH JIIOOYI0 AMCKPUMHUHAIUIO; B) IOOIIPSTH IOBEIEHUE, HAHOCAIIEE
yiep6 370pOBBIO HJIH 6E30IMaCHOCTH; JIMOO OKPY?KAIOIIEH cpeJie; T') Bce BUABI ay/IMOBU3YAJIbHBIX
KOMMEPUYECKHUX COOOIIEHUH IJISI CUTAPET U APYTUX TaOaUHbIX U3/I€JIUH JOJIKHBI OBITh 3aIIPEIIEHbL;
1) peKJiaMa aJIKOTOJIbHBIX HAITUTKOB HE JIOJDKHA OBITh OPHEHTHPOBAHA HA HECOBEPIIIEHHOJIETHUX U
He JI0OJDKHA CTUMYJIMPOBATh UYpe3MepHOe IOTpebJieHne TaKUX HAIWUTKOB; €) JIeKapCTBEHHbBIE
CpeZicTBA U JIeUeHUEe JIOCTYIHbIE TOJBKO IO PENENTy B roCyZapCTBe-wieHe, MO/ IOPUCAUKITUIO
KOTOPOTO TOTAJaeT IOCTaBIIMK MeJUA-YCJIYT; 3K) HE JOJDKHBI TPUYUHATh (PU3UUECKUA WU
MOpAaJIbHBIN yIepO HecoBepIIeHHOJEeTHUM. [l03TOMy OHM He JIOJDKHBI NPSMO TPU3BIBATH
HECOBEPIIIEHHOJIETHUX OKYTaTh UJIM HAHUMATh MIPOAYKT WIH YCIIYTY, UCIOIb3Ys UX HEOIBITHOCTh
WIA JIOBEPUYUBOCTb, HAMPSIMYIO MOOYKZaTh WX yOEAUTh CBOUX POJUTENIEH WA APYTHX JIUIL
MOKyIlaThb  peKJIaMUpyeMble TOBapbl WIM  YCJIYTH, HCIOJB30BaTh 0co0Oe  JloBepue
HECOBEPIIEHHOJIETHUX K POAUTENAM, YUUTENSAM WIH JIPyTUX JIUI, WIX HeoOOCHOBAHHO
[IOKa3bIBATh HECOBEPIIIEHHOJIETHUX B OMACHBIX CUTYAIIUAX.

Yrto kacaercsa mpasoBoro craryca ABII, To mpousBeneHus, CO3JaHHBIE B IOCyAapCTBax-
wienax EC, mpupaBHHBaAOTCA K IIporpaMMaM U3 TpeTbux crpaH-ydactHul Konsennuu CoBeta
EBponbl 0 TpaHcrpaHuuyHOM TesieBuieHUn 1989 1. IIporpammsbl, KoTopble (OpMasIbHO He
CUMTAIOTCA «EBPONENUCKUMU IIPOU3BEAEHUAMH», HO CO3/JaHbl B paMKaxX COIJIAIIEHUH o
COBMECTHOM ITPDOU3BOJCTBE, 3aKJIIOUEHHBIX MeEXAy TrocyJapcTBaMU-YleHaMH U TPeTbUMU
CTpaHAMU, CUYUTAIOTCS «EBPOMENHCKUMM» IMPU YCJIOBUHU, UTO IpousBoguTesnu u3 EC mocraBisioT
OCHOBHYIO JIOJIIO OOIIel CTOMMOCTH IPOU3BOJICTBA, U YTO OHO HE KOHTPOJIMPYETCA OJHUM WJIN
HECKOJIbKMMU IIPOU3BOIUTEISIMU, CO3/IAaHHBIMU 32 IIpe/iesIaMi TEPPUTOPUU I'OCY/IapCTB-UJIEHOB.
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FocymapctBa EC pmoypkHBI 00ecriednTh, 4YTOOBI BCE ay/IMOBU3YaJIbHBIE ITPOTPAaMMBI,
rnepefaBaeMble IIOCTaBIIMKAMU IO/ WX IOPUCAUKIMEN, cooTBeTcTBoBasin IipaBuwiaam EC.
TCocynmapcerBa BiipaBe TpeOOBaTh OT IMOCTABITUKOB MeITHA-YC/IYT IO UX IOPUCTUKITHEN COOITIO/IEHIS
Oosiee MOAPOOHBIX WM OOJlee CTPOTHUX IPABWI B YKa3aHHOU cdepe, NMPHU YCIOBHUH, YTO TaKUE
npaBuJa coOOTBETCTBYIOT ITpaBa EC.

ITocraBuuku ABII 06s13aHbI TPEAOCTABIIATH MOIyJIaTENAM JIETKUH, IPAMOU U MTOCTOSHHBIN
JIOCTYII K cieayooneld nHGopMaInuu: a) Ha3BaHUE IMOCTaBIUKA; 0) ajjpec PerucTpamuu; B) HHbBIE
CBEJIEHUsI O TIOCTaBIIHMKE, BKJIIOYAasl €ro ajjpec 3JeKTPOHHOU ITOYTHI, CAUThI U T.A., KOTOPBIE
MTO3BOJISIOT OBICTPO U 3POEKTUBHO CBIA3BIBATHCA C HUM; T) TJ€ 3TO MPUMEHUMO, KOMIIETEHTHbIE
peryJIupyIole Wik HaJ30PHbIe OPTaHbI.

Tl'ocynapcerBa EC aktuBHO mMIiieMeHTHpOBaIN J1IoKyMeHTHl EC otHOcuTennbHO ABII B cBoe
3aKoHO/aTesbcTBO. Tak, Utanusa npuHsia nocranosiieHue 2011 T. (Delibera Ne 188/11/CONS),
[IIBeruss — M3MeHEHUsI B 3aKOH O PaJiM0 W TesjeBHUAeHUU (2010:696), PUHIAHAUA U3AaTa ax
15 HOPMaTHUBHBIX aKTOB (3aK0H 00 aBTOPCKOM IipaBe (404/1961), 3aKOH O 3all[UTe JI0Ka3aTeIbCTB B
cropax 00 MHTeJUIEKTyaIbHOM cOOCTBEHHOCTH (344/2000), nonoHenus B YK u zp.).

HeoOxoiMO yYHTBHIBATh, UTO B HACTOSIIIIEE BPEMs pPacTeT CIPOC Ha YCIYTH OHJIAWH-
BellaHus.  Bematenn — TPaJUIIMOHHO  PACHPOCTPAHSIOT  «JIMHEHHBIM»  BellaTeJIbHBIN
TEJIECBUBUOHHBIM u paauokoHTeHT (3akoH Yexum NO 231/2001 «O pabore paawo u
TEJIEBU3UOHHOTO BemaHuA», 3akoHbl Jlaunmu «O paamo U TeJNeBUAEeHUU», PacropskeHue
«O pekslaMe U CIIOHCOPCTBE U JAPYTUX MpOTpaMMax Ha pajuo, TEJIEBUAEHUN U ayANOBU3YATbHBIX
Meara-cepBrcax Mo 3ampocy, a TaKKe 3aK/II0UeHe TapTHEPCKUX OTHOIIIEHUH», 3aKOH XOpBaTHH
«006 snexrtpoHHbIX CMU» 46/10 1 f1p.).

«JInHEeliHbIe» KOHTEHTHBIE YCIYTH MOTYT OBITH JIOCTYIHBI II0JIb30BATENISIM TOJBKO B
KOHKpDETHOE BpeM:, KOIJla OHU IIpeJjlararoTcs, M Ha KOHKPETHOM TeJIeBU3WMOHHOM KaHaJle,
Ha KOTOPOM OHU IIpe€/ICTaBJIeHbl. Takue ycayru OOBIYHO IEPEeNAIOTCSA IO BBIZIEJIEHHBIM CETSIM
(HampuMep, aHAJIOTOBOMY M ITU(POBOMY HA3eMHOMY TeJIE€BHAEHUI0, KaOeJTbHOMY, CIIyTHUKOBOMY
WIH IIAPOKOTIOJIOCHOMY JIOCTYILY).

[udpoBble TEXHOJIOTUHN PAAUKAIBHO U3MEHUIN CIIOCOO /IOCTYIA K KPEATUBHOMY KOHTEHTY,
€ro MPOU3BO/ICTBA U pacrnpocTpaHeHus. [1oyunio 60JIbIIoe pa3BUTHE TEJEBUEHUE TI0 HHTEPHET-
npoTokosty (dacto HazeiBaemoe IPTV). Bemaresiu Bce yailie mpezjiaraloT « HEJITMHEHHBIH» KOHTEHT.
OCHOBHOM XapaKTEPUCTUKON «HEJIMHEWHBIX» KOHTEHTHBIX YCJIYT SBJISIETCA AaBTOHOMHOCTD,
KOTOPYIO OHHU ITPEJJIaraioT M0JIb30BaTEII0, YTOOBI PEIIUTh, UYTO OH XOUET CMOTPETD, TJIe CMOTPETD,
KOT/Ia ¥ Ha KaKoM ycTpoicTBe. HelmHeliHbIe OHJIATH-KOHTEHT-YCIYTH BKJIFOYAIOT B CE0S «YCIIyTH
OTHOBPDEMEHHOTO BelllaHWA» (TeJeKaHaJbl W PaJAUOIPOrPaMMBbI, KOTOpbHI€ BeIlaTe/IbHbIE
OpraHM3ally IIpe/IaraloT OJHOBPEeMEeHHO uYepe3 IHTepHeT), yciayru «BebO-Bemmanue (BeO-
Tpa”coasAnusa)» (HampuMmep, npsiMmble KaHaiabl YouTube), «moronsromee» TB, uro mo3BosisieT
II0JIb30BATEJISIM ITPOCMATPHUBATh IIPOTPAaMMBI IO COOCTBEHHOMY BBIOOPY BpeMEHU Ha KOPOTKHI
rnepuoj;, — OOBIYHO OT 7 70 30 JHEU IOocJe Tepefadyu), «IOJKACThl» (T.e. pPaguoNpPOrpaMMBbl,
KOTOpPBIE MOKHO TPAHCJIUPOBATh WJIH 3aTPY’KaTh B IOTOKOBOM PEKUME) U JIPYTHE TUIIBI «BHJIEO TI0
3anpocy» (Hampumep, yeayru tuna BBC-iPlayer u mognuchsie Netflix 1 Amazon).

Kpome TOro, BBICOKOKAaUeCTBEHHbIE OHJIANH-BUJIEOYCIYTH, IIPEIOCTAB/IsIEMblE Yepe3
HutepHer (Tak Ha3biBaeMble «CBepxHOpMaTHBHBIe» yciayru — OTT), mpenmocraBisioTcss yepes
CTOPOHHUE CETHU, C KOTOPHIMH TIOCTABINHK YCIYT HE HMEET IPSIMbBIX JI€JIOBBIX OTHOIIEHUM
(mampumep, OecrylaTHOE OHJIAMH-BUJIEO JIOCTYIIHO 4Yepe3 CIy»KObl oOMeHa BHUJIE0, B YACTHOCTH,
yepe3 YouTube).

B nekabpe 2018 roma rocymapcrBa EC mpemnoxwiun EBpokoMECCHH  YIIPOCTHTH
TpaHCTPAaHWUYHOE TpefoCcTaBjieHne OHJIauH-TB u  paguokoHTeHTa. bBBUIO  IIpeIoKeHO
PacCIpOCTPAHUTh MMPUHITUII «CTPAHBI MPOUCXOXKAEHUA» Ha OTPAaHUYEHHBIN HAOOp OHJIAH-YCIIYT U
COJIENCTBOBATh JIUIIEH3UPOBAHUIO YCIYT PETPAHCASANNU 4epe3 VHTEpHET IpHU OIpeeIeHHBIX
ycsoBusix. Komuter mo npaBoBbiM BorpocaM (JURI) omobpuit corsiamieHue B sHBape 2019 Tofa.
Tenepp TEKCT JI0KEH MOIyIUTh oj00peHne EBpomnapiameHnTa.

[TapannensHo 6buUTa omybsmkoBaHa /lupektuBa EBpomapiamvenTta u Coera 2019/790 00
aBTOPCKOM ITpaBe Ha €IMHOM HH(POBOM pPbIHKE. /I[MPDEKTHBA yCTAaHABJIMBAET MPaBUJa, KOTOPbIE
HAIlpaBJIEHbl Ha TapMOHU3AIUIO 3aKOHojaTesbcTBa EC, MPUMEHMMOro K aBTOPCKOMY IpaBy U
CMEXXHBIM IIpaBaM B paMKaX BHYTPEHHErO PBIHKA, C Yy4eTOM MHU(POBOTO U TPAHCTPAHUIHOTO
HCTIOJIb30BAHUS 3AIUIIEHHOTO KOHTeHTa. OHA TaKKe yCTaHABJIMBAET IIPaBujIa 00 UCKTIOYEHUAX U
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OTrpaHUYEHUSIX B OTHOIIEHWU ABTOPCKOTO IPaBa M CMEXHBIX IpaB, 00 YIIPOIIEHUH JIHIEH3UU,
aTakKke INpaBWJIa, KOTOpble HAmpaBjeHbl Ha obecnedyeHue (GYHKIIMOHUPYIOMIETO PBIHKA IS
SKCIUTyaTalNy IPOU3BEJEHUN U IPYTUX 0O'bEKTOB.

Ennsbli 1MGpPOBOH PBIHOK fABJIAeTCA YyacThio nporpaMMbl EC «1ludposas nosecTka AHA A1
EBponsl 2020» (Digital Agenda for Europe 2020), npesytaraemoit EBpokomuccueii. B Crpareruu
TPU OCHOBHBIX HAIIPABJIEHUA: ) JIOCTYN K OHJIAMH-IIPOAYKTaM U ycjIyraM; 0) yCJIOBUA JJIA pOcTa U
MpOIBETaHUs NHUMPOBBIX CETeHl U YCJIyT; B) POCT eBpomeilckodl nudpoBod skoHOMukH. OHa
Kacaercs CJIEYIOIIUX BOIPOCOB: «pedOpPMHUPOBAHUE €BPOIEHCKOTO 3aKOHOJIATEIhCTBA 00
aBTOPCKOM IIpaBe», «II€PecMOTp NpaBWI A ayauoBusyanbHblx CMHM», reo6I0KHMPOBKA,
TpaHCTPAaHUYHbIE TPOJAXH, «pedopma mpaBwi O TejlekoMMyHuUKanuu B EC», «obpaboTka
MIepCOHAJIPHBIX JAHHBIX HHU(MPOBBIMU YCIyTaMH» M «CO3/IaHWE DKOHOMHUKA, OCHOBAHHAs Ha
JAHHBIX».

CorytacHo ITporpamMme U COIYTCTBYIOIIUM JIOKYMEHTaM, PEryJATOPHBIA pexxum i ABII
JIOJDKEeH OBITh TaKUM, YTOOBI M30eKaTh JII0OOBIX HEONPABAAHHBIX INPEMATCTBUH WU 33JI€PIKEK.
Posib perynmpoBaHus T0/KHA 3aKIIOUATHCA B 00eCIieueHHH MUHIUMAJIBHBIX CTaHAAPTOB, KOTOPbIE
OyyT rapanTupoBaTh 3¢ dekTruBHOE Hcnoab3oBanue ABII. IleHTpasbHBIME 3JIEMEHTaMU, KOTOPbIE
HeOOXOMMO YYHUTHIBATh B DPEXKUMeE pEryJIMPOBaHUSA, SBJAIOTCA: BO-TIEPBBIX, OOIIHE PaMKH,
KOTOpbI€ JIOJDKHBI OBITh YETKHMH, IPO3PAaYHBIMU U IANTHPYEMBIMU K HOBBIM pa3paboTKaM.
[Tpoterypbl aBTOPU3AIUU AOJIKHBI ObITh 3(PHEKTUBHBIMU U OTKPBITHIMU JIJISI BCEX YYACTHHKOB
PBIHKA, YTOOBI TapAaHTHPOBATh PAaBHOE MpaBoBoe mosie. Heobxoumo o6ecneunTs CBOEBpEMEHHBIH
3aKOHO/IATEJIPHBIN ITPOIECC HA HAIIMOHAJIBHOM YPOBHE, YTOOBI a/IAlITUPOBATh PETYJIMPOBAaHUE K
MOTPEOHOCTAM PBIHKA, IIPU 3TOM JIOJDKHBI HCIIOJIB30BAThCS «MEXAaHU3MBI OOIIECTBEHHBIX
KOHCYJIbTAIlUi». B TO ke BpeMs perysspHas OTYETHOCTh FOCYZJaPCTBEHHBIX OPTraHOB O Pa3BUTUU
PbIHKA CUUTAETCS HAWIYYIed MPAKTUKOHW; BO-BTOPBIX, PEXKUMBI aBTOPU3AIMHU JIOJDKHBI OBITH
YeTKUMU U Mpo3payHbIMU. C B5TOH ILeJbl0 JIOJKHA OBITh YETKO OIpeJieJieHA CBA3b MEXKIY
BJIEKTPOHHOU CBA3BIO, COAEPKAHNEM U IIpaBUJIaMU KOHTeHTa. Kpome Toro, BbIiaua pa3penieHuit
JIOJDKHA OBITH [EHTPATN30BaHa IIOCPEICTBOM «EIUHOTO OKHA», YTOOBI 00ECIIEUHTD YIIPOIIEHHYIO U
CKOOPAMHUPOBAHHYIO IMIPOLEYPY; B-TPEThUX, IPOLEAYPHI OILUIATHI JIOJLKHBI OBITH IyOJIMIHBIMU,
IIPO3PAYHBIMHU U YETKO OIIPEe/IEIEHHBIMHU.

4. Pe3yabTaTsl

B nocnenuee Bpemsa B EC Habromaercss ObICTPHIA POCT PHIHKA OHJIAWH-YCIIYT, CBA3aHHBIX C
BEI[AHUEM, OXKUJAETCS, YTO 3TOT PBIHOK OyZeT MO-IpeKHEMY IIPEACTABJIATh CPaBHUTEIHHO
MEHBIIIYI0 [IOJII0 PBIHKA K 2025 TOJy II0O CPaBHEHHIO C KOJUYECTBOM IOTpeOUTesIel,
MIO/TIMCABIIINXCS HA YCJIYTH CIIyTHUKOBBIX, KAOEJIBHBIX U TEJEKOMMYHHUKAIIMOHHBIX ONEPATOPOB.
HcenenoBaHus Tak»Ke IMOKA3bIBAIOT, UTO OOJIBIIMHCTBO JIIOZEN BCE €Ille CMOTPAT IPOTPaMMBbI IO
TeJIEBU30PY BO BpeMs Iepenauu. 1y nanpHelero ooecrneueHus 3(pOEeKTUBHOCTH PETYISTOPHOU
npakTuku Biacth EC HaMepeHBI COAEHCTBOBaTH OOMEHY TIEPEIOBBIM OIBITOM  MEXKIY
HAI[UOHAJIBHBIMM  aJIMUHHCTPATOpPaMHd M  COOTBETCTBYIOIIMMHM  yYAaCTHUKAMU  DPBIHKA.
CnenoBaresnibHo, ABII OyayT u fAajibliie COCTaBJIATh BaXKHYI YaCTh MeJIMapbIHKA W TPebOoBaTh
perjaMeHTaIuu Kak co cropoHbl EC, Tak U O CTOPOHBI TOCYAAPCTB-UJIEHOB.

5. 3aKJIIoueHue

B pesyabprare MOKHO C/1e/1aTh CJIEAYIONINE BHIBOJBI.

1. ABII mpexacraBiser co0Oll 5JIeKTPOHHBIA (aiiyl ¢ BU3YaJIbHBIM WJIH 3BYKOBBIM
Co/iep;KaHMEeM, pAacCIpPOCTPAHSAEMbBI IIOCPEACTBOM COYKOBI BelaHus. TakuMm o00pas3om,
TeJIellporpaMMa CuuTaeTcs ogHuM u3 BUZ0B ABII u oxpaHseTcs pasjMYHBIMHU OTPaC/IsAMU IIpaBa
(aAMUHUCTPATUBHOTO, TPAXKIAHCKOTO, YTOJIOBHOTO).

2. ABII Bomiomaer B cebe cuMOMO3 aBTOPCKHX, CMEXKHBIX IIpaB, IIpaB Ha CpeJCTBa
uHAnBUAyanu3anuu u apyrux npas MC. @opmar ABII mpezcraBisger cob0i caMOCTOATETbHBIN
o0pekT npas MC. B Hem nepenieTatorcs pa3yinuHble BUbI npas MC.

3. B EC dopmat ABII oxpansercsa kak Ha ypoBHe EC, Tak u rocyaapcrBax-uieHax. Kpoce-
rpaHUYHas TOpProsJiA npaBaMu Ha ¢opmar ABII Mo3anyHa M 3aBUCUT KaK OT 3aKOHOZATEIbCTBA
CTOPOH, TaK U IIpaBa MecTa COBePIIEeHUs C/IEIKH.
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AynuoBusyaJsbHble MpousBeaeHus B npase EC u rocyzapcrB-4j1eHOB
ITaBesn HukonaeBuu bupokos 2"
2 BopoHEeXCKUH rocyZlapCTBEHHBIN yHUBepcUTeT, BopoHex, Poccutickas ®eneparus

AnHoTamuAa. B crathe paccmarpuBalOTCA HEKOTOPBIE aCIeKThl IIPABOBOTO CTaTyca
ayauoBU3yaIbHBIX Tpou3BesieHui (nasmee ABII). B Hacrosiee BpemMs B Mupe GbICTPO pa3BUBAETCS
PBIHOK ayJUMOBU3YaJIbHBIX MeAuayciayr Osiarofaps KOHBEPTEeHIIUU TeJIeBUJEHUsA U HHTepHeTa.
TesneBU3NOHHBI KOHTEHT IO-IIPEeKHEMY COCTaBJeT OCHOBHYIO /IOJII0O CpeJHero BpeMeHU
pocmoTpa. HoBble hopMaThl ayZinoBU3yaIbHbIX IPOU3BENEHUN (TOK LIOY, UTPHI, CyZIeOHbIE IOy U
Ip.) npuobOperaloT Bce Oosiblliee 3HaueHHe. Kpome TOro, Ha pPBHIHOK BBIXOZAT ITOCTABIIHKU
IIPOU3BEIEHUN U3 PAa3HBIX rOCyAApCTB. ATO TpebyeT 0OHOBJIEHUS TPABOBOM 6a3bl, YTOOBI TOCTHUD
OanaHca MEeXIy JIOCTYIIOM K OHJIAH-KOHTEHT-YCJIyraM, 3allUTOU IpaB MOTPeOUTesNel, OXpaHou
WHTEPECOB IIpaBoobJIaiaTesiell u KOHKypeHnued. B atux menax B EC mpuamMmaercs 6osbIoe
YHCI0 JOKYMEHTOB, Kak Ha ypoBHe Co0l03a, Tak M B TOCyZapcTBax-ydacTHHKax. Ilpu stom
ay/INOBU3yaJIbHbIe IPOU3BE/IEHUA PACCMATPUBAIOTCA C PA3JIUUHBIX TOUEK 3pEHUSA — aBTOPCKOTO U
CME>KHOTO TIpaBa, mMpaBa O cpeAcTBax nHAuBUAyaausanuu, CMU u T.1.

KiaroueBsle ciaoBa: EC, rocymapcrBa-uieHBl, ayANOBU3yaJIbHblEe MeAua-YCIIyTH,
ay/IMoBU3yaJIbHbIE IPOU3BEIeHUA, Tesleayinopopmar 2264711.
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The History of Old Hungarian Private Law. An Unexpected Answer
to Modern Challenges?
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Abstract

The paper discusses the old Hungarian private law and its development, an issue regretfully
virtually non-existent in the present Western legal scholarship. Its peculiar character, intertwined
with a vital role played by custom and judge-made law, atypically in a civil-law system. The authors
recount the history of the Hungarian laws and its oldest sources, beginning with Tripartitum.
Afterward the turbulent history of Hungarian law in the 19t century is described, specifically the
efforts to introduce and force upon Hungarians the then-modern Austrian law after the demise of
the 1848 Spring of Nations upheaval, as well as the Hungarians’ efforts to resist such endeavours,
successfully completed with the restating of the old legal system as executed by Judex-Curial
Conference of 1861 through the Provisional Judicial Rules. Finally, the law-making role of the
Hungarian courts is discussed. All that shows, when compared to other systems, that Hungarian
private law, though it may seem obstructed from the interests of legal scholars in the West, is a
creation of an exceptional character, whose careful examination may prove more and more
expedient in the context of the decodifying and globalizing of law in 215t century.

Keywords: Hungary, Hungarian law, customary law, civil law, Tripartitum, Judexcurial
Conference, legal history.

1. Introduction

For centuries, from the perspective of mainstream Western legal thought, Hungarian private
law was a remote system, virtually unknown outside of Central Europe where it was born. That was
the case even though it had remained in force in the Hungarian territories for a long time, until the
mid-20th Century, formally until 1957; the system was one of a kind in Europe, not only because of
its almost thousand years of continuity, but particularly in that it was deeply rooted in medieval
law. Characteristic of it were also certain properties, peculiar in the civil law tradition, that make
way for analogies with common law systems: namely, the key role the Hungarian system has given
to custom and judge-made law, both of them being core tenets of this text. Nevertheless it has not,
as of now, generated the interest it would deserve — much unlike other atypical systems, especially
the mixed jurisdictions like Scotland, Quebec, Louisiana or South Africa.

The authors aim, therefore, to try and fill this gap. It is submitted that examining the process
of development of Hungarian private law from a contemporary perspective may be of value
reaching beyond purely historical purposes. We believe that the originality of the Hungarian
approach to law may serve as a fruitful inspiration for contemporary jurisprudence, forced to deal
with the dynamic changes pertaining to economy and morals, the key elements of social fabric,
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changes that incessantly undermine the validity of a purely positivist approach to law. We opted to
have used the notion of “legal positivism” in its everyday, practical meaning in the language of the
law. We are aware that using “legal positivism” as a catch-all phrase encompassing all problems
and issues related with excessive formalism and the blindness of contemporary jurisprudence,
especially in the West, to moral argumentation and other concepts that imply a legal-natural
viewpoint, may be ahistorical and simply not give justice to the original positivists (Sebok,
1995: 2054 et seq.).

2. Materials and methods

Hungarian law, and even more its history, is a barely known issue among European scholars
of law. Undoubtedly, the key reason for that is the language barrier — the difficulty and peculiarity
of Hungarian language results in a small number of foreigners speaking it, even more so: scholars
using it at proficiency levels necessary to read legal literature. This obviously hinders the research
on Hungary’s legal system. Nevertheless, numerous sources and materials concerning Hungarian
law are also in English, German, Polish and Slovak languages — including 19 century sources.
Also, where needed, texts of the original legal acts will be analyzed.

Legal scientific research methods applied by the authors include: the historical method (also
in its systematic version), comparative legal research, critical and systematic analysis, formal-
dogmatic method, and critical-legal methods.

3. Discussion

3.1. Collections of Hungarian customary law. Tripartitum

The first feature delineating the uniqueness of traditional Hungarian law is its continuity,
dating from the establishment of Hungarian statehood till the 20t Century. Deemed to be the
oldest sources of Hungarian law are collections of laws and decrees, the oldest of them supposedly
drafted in 11t — 12t century (Dziadzio, 2009: 100-101). However, as these are known only from
Latin collections made subsequently — the authenticity of these oldest sources of law is
questionable. The Codex Admontenzis, recovered in 19t century in Styria, is considered to be the
oldest of the collections, believed to date back to the 12t century. Among other collections Codex
Turocianus or Codex Colarianus deserve a mention, both drafted probably in the 15% century
(Luby, 2002: 66).

The development of medieval Hungarian customary law was crowned with its comprehensive
codification — Tripartitum opus iuris consuetudinarii inclyti regni Hungariae (Harmaskonyv),
usually abbreviated as Tripartitum. It was made between 1510 and 1514, owing to King
Vladislaus II Jagiellon’s inspiration, and its author was a Hungarian jurist and a judge of the
royal curia, Istvan Werbéezy. The Tripartitum was intended by its author to be a collection of
laws as well as a manual for practitioners of law. It aimed to encompass all biding laws of
Hungary; laws that were not included in the Tripartitum were to be repealed (Luby, 2002: 53).
Werbéczy's work comprised three parts: the first encompasses the private law of nobility,
including personal, inheritance (statutory) and property law; the second part included mainly
property and procedural law; and the third, in addition to procedural law, encompassed the so-
called particular laws, systems pertaining to burghers, serfs (peasants) as well as Transylvanian
and Croatian laws.

In 1514 Tripartitum was enacted by the Hungarian diet, but did not eventually receive the
royal assent, mostly due to the opposition of the magnates. However, Werbdczy managed to
publish Tripartitum in print (in Vienna, initially as private venture) and send counterparts to all
counties of Hungary. As a result, his work quickly became the fundamental to legal practice,
becoming a key element of customary (yet written and systematized) Hungarian law. As a
matter of paradox, an official collection of customary laws thus became customary law itself.

Tripartitum undoubtedly managed to fulfill the aims that guided its creation —
it systematized existing Hungarian law and secured the position of the nobility against the
magnates’ ambitions, and — potentially — also those of the monarch or lower classes (inter alia by
confirming all privileges granted in the Hungarian Golden Bulls and by sanctioning serfdom of
peasants). Such development was arguably in line with the theory of the Holy Crown (Szent
Korona), according to which the Crown of St. Stephen is a symbol of the mystically conceived
Hungarian statehood, integrally encompassing the " Lands of the Crown of Saint Stephen", and
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whose personification were the king and the nobility; the Hungarian state thus "consisted of” the
king, the ruling class and its territory. Efforts of Hungarian scholars of Roman law aimed at
introducing and acquainting the public with this legal system failed to even undermine the
position of Tripartitum, especially among lower and middle nobility (Hamza, 2014: 383-393).

The above should not obstruct the realization that Tripartitum was but a swan song of the
Hungary of yore. It was collected in the ultimate years of the state’s existence. A little over
a decade later, as a result of the defeat at the Battle of Mohacs in 1526 and the demise of King
Louis II, large areas of the country fell under the Turkish rule, in the eastern part a separate
principality of Transylvania was established, and the royal crown was taken over by the
Habsburgs. However, the existence of the Tripartitum contributed greatly, by consolidating and
systematizing it, to the preservation of a distinct and vivid Hungarian law. Tripartitum
remained the main part of subsequently edited collections of Hungarian law, primarily the
Corpus Iuris Hungarici — published as a private venture from the 17 century onwards. This
collection was supposed to encompass all binding laws; it therefore fulfilled the role of a law
gazette, which had only begun to be published in Hungary in its contemporary form in 1882
(Bena, Gabris, 2015: 24).

There were subsequent attempts at a formal codification, however these were obstructed by
the Hungarian elite. These attempts were initiated by the Venna authorities: centralist, absolutist
and German, thus standing in complete opposition to the spirit of the Crown of Saint Stephen,
conservative and looking up to its nobility. Thus, even though during the reign of Emperor Leopold
I, projects for the codification of, inter alia, civil, commercial and bills of exchange and promissory
notes law were set forth, they did not enter into force. It was only in the 1840s that the partial
codification of commercial law was successfully completed (Bena, Gabris, 2015: 72). As a result,
subsequent compilations of laws played a vital role, such as the Planum Tabulare of 1800, which
contained i.a. the rules of judicial procedure and practice or the justice system in cities (Visegrady,
2013: 8). In this period, moreover, a significant linguistic change happened, a sign of future ethnic
conflicts to rock Hungary. Until 1832, all laws were promulgated in Latin; that year a parallel
promulgation of a Hungarian version was introduced, and as soon as in 1836 Latin was abandoned
altogether.

As a result, a system based entirely on private collections of laws both customary and judge-
made operated in Hungary undisrupted until 1848. This state of affairs was only changed as a
result of the failed national liberation movement of 1848, the Hungarian chapter in the story of the
Spring of Nations upheaval.

3.2. Hungarian law in 19" century. Austrian challenges and domestic tradition

The Hungarian Revolution and the War of Independence of 1848-49, whose aim was to
create a sovereign Hungarian state, ended in a total and disastrous Hungarian defeat at the hands
of the Austrians and Russians. Throughout the entirety of the Habsburg monarchy a ten-year
period of neo-absolutism began, known as the "Bach era" (After the name of the then prime
minister, Alexander von Bach). It proved to be particularly harsh in Hungary, then a pacified and
subjugated country, whose legal and political distinctiveness was to be completely abolished.

To this end, pursuant to the imperial patent of 29t» November 1852, the Austrian Civil Code
of 1811 (ABGB) was extended to Hungary, and, in the following years, a set of other Austrian laws
(bills of exchange law, mining law, insolvency law) (Géabris, 2011: 49 et seq). Unsurprisingly,
an attempt to forcefully and immediately revoke an indigenous legal system and have it replaced
with foreign laws aroused livid resistance and, ultimately, proved to be only ephemeral.
The Hungarian society remained unconvinced by the fact that Austrian law was unquestionably
more modern and better suited to contemporary social challenges than the archaic legal system of
Hungary.

The disastrous defeat in the Italian War of Independence of 1859 and the growing internal
crisis forced deep changes in the Habsburg state (Bokwa, 2012). One of the elements of the
resulting transformations was the establishment of a dualistic Austro-Hungarian monarchy in
1867, in which Hungary obtained the status of a de facto independent entity, linked with Austria by
a real union — thus achieving a complete reversal of the neo-absolutist practice. This process
needed the necessary support of Hungarian elites, for whom, the sine qua non condition of an
agreement (Ausgleich) with the Habsburgs was, among other issues, that the old legal system in
Hungary be restored.
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To this end, Emperor Francis Joseph ordered the restoration of a separate Hungarian
Supreme Court, i.e. the Royal Curia (Curia Regia), under the leadership of the supreme royal judge
(in Hungarian: Orszagbir6, in Latin: iudex curiae). This position was assumed by an outstanding
Hungarian national leader, Count Gyorgy Apponyi. Under his leadership, a convention was held in
Pest from January to March 1861, which went down in history under the name of the Judex-Curial
Conference (Orszagbirdi értekezlet, in German: Judexkurialkonferenz). Several dozen prominent
figures of Hungarian legal, economic and public life participated therein, including more than forty
leading judges and lawyers, as well as merchants, politicians, scientists, mining experts and
clergymen (Gabris, 2011: 51).

The Conference was aimed to determine how the old Hungarian law was to be restored.
It managed to work out a document that would form the basis of the Hungarian legal system in the
coming decades. These were the "Provisional Judicial Rules" (Ideiglenes torvénykezési szabalyok);
they were intended to provide a manual to the judiciary as to how and which law to apply before a
separate Hungarian codification is carried out. The Provisional Judicial Rules were divided into
eight parts, pertaining to particular areas of law; civil law (both substantive and procedural) was
dealt with in the first part (Gabris, 2011: 119). The regulation of civil law matters was based on
three principles (Gabris, 2014: 475-476):

1. in general, the old private Hungarian law and its sources from before 1848 were fully
reinstated, while the regulations introduced by the Austrian authorities after 1849 were revoked,
declared invalid and non-existent (Almasi, 1924: 20); in particular, the old family and inheritance
law based on the Tripartite (including status differences, absent in ABGB) was fully reinstated;

2.  ABGB's rules regulating the manner and validity of real property transfer, as well as
Austrian legislation on land registers, mortgages, etc., in particular the Land Registry Act of 1852,
remained in force;

3.  the Austrian Mining Law remained in force.

The Provisional Judicial Rules were accepted by resolution of both chambers of the
Hungarian Parliament and received the royal assent, and the Royal Curia passed en banc
a resolution that the Rules would immediately apply to all court cases until new legal regulations
were passed. Finally, copies of these were sent to all municipalities in Hungary, which in turn
generally opted to recognize the Provisional Judicial Rules as a binding source of law (Almaési,
1924: 19). However, their legal nature remains controversial, as they were not included in the
Hungarian catalogue of sources of codified law, which included statutes, regulations, bylaws and
privileges.

Absent other options, it may therefore prove appropriate to treat the Provisional Judicial
Rules either as customary law (Almasi, 1924: 19-20) or as a sui generis source law having no
equivalents in other systems (Gabris, 2011: 55 et seq.). This is an acceptable solution, given the
customary nature of former Hungarian law, entailing an open catalogue of sources of law. As a
result, the Provisional Judicial Rules must be recognized as an exceptional example of not only
stopping, but also reversing of the course of events that took place in the whole of Europe in the 19t
century. Pursuant to these Rules, the law was effectively and permanently "de-unified" (Gabris, 2011:
50) in a large area of the Habsburg monarchy, moreover: by returning to archaic customary law.

The Provisional Judicial Rules, as is often the case with provisional solutions, proved to form
the cornerstone of Hungarian private law for nearly a century — having survived the First World
War they remained in force in Hungary, after the 1920 Treaty of Trianon, in their entirety, up until
the Soviet occupation in 1945, and — formally — until the introduction of the communist Civil Code
in 1957. That private law in Hungarian lands was codified that late is a unique feature in
continental Europe. This situation resulted from the failure of the projects to codify Hungarian
substantive civil law (Civil proceedings were codified by Act No. LIV of 1868. and then by Act
No. I of 1911), despite the efforts made and the considerable progress made in the codification
work, which had been going on since the 19th century but were cut by the outbreak of the Great
War in 1914.

3.3. Stare decisis and judge-made law in Hungarian history

The importance of custom in Hungarian law was accompanied by its dependence on judge-
made law (Luby, 2002: 86). It had grown particularly since 1723, when a coherent, centralized
judicial system was first introduced in the lands of the Crown of Saint Stephen (Luby, 2002: 92).
The role of the courts equipped with the authority to provide binding precedent was obviously
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excluded during the Spring of Nations and the period of Austrian law’s dominance (1848-1861).
The reforms of the 1860s brought about not only the restoration of this law-making competence
but also a new, unified structure od judiciary.

The law-making role of judges was confirmed by the Act N© IV of 1869 (The Hungarian legal
tradition is to mark statutes (starting from the Middle Ages, which emphasises the continuity of the
legal system) by the year of their promulgation and a Roman numeral. This convention is
maintained in this article), issued after the establishment of the Austro-Hungarian Empire, which
in its § 19 stated that a judge was to adjudicate on the basis of statutes, followed by customs, to
which statutory power is attributed, and finally — subordinate legislation. In the following years,
the law-making powers of the courts were extended and confirmed by statute. And so, in 1881
(Act No LIX of 1881), it was stated that the decisions of the Royal Curia, made in hard cases (cases
controversial or otherwise unresolved), in plenary sessions of the civil senates, were to have, from
that moment on, a universally binding legal force — guaranteed by statute. Act N° XXV of 1890
extended these powers to appellate courts (tabulae), which from then on were authorized to pass
resolutions dealing with certain matters. Such resolutions would then form precedent to which the
principle of stare decisis would apply, binding only, however, on lower courts within the circuit of
the appellate court in question.

In particular, the provisions of Act N LIV of 1912 are indicative of the desire to strengthen
and sanction the role of judge-made law. The statute in question significantly reformed the law-
making role of the judiciary, reserving the authority to set precedent to the Royal Curia, at the same
time significantly broadening its competences. Within the Curia four senates were created, tasked
with the purpose of unifying the different branches of law (civil law, land law, commercial law,
criminal law), each with a chief and ten justices.

These Senates could issue five types of resolutions (Luby, 2002: 96-97):

1. ordinary resolutions — on individual issues, effective only in a given case but indirectly
influencing the case law — hence, tantamount to typical cassatory decisions of modern continental
systems;

2.  basic resolutions (elvi hatarozat) - selected resolutions on individual issues, published
in a set of rulings (Polgarjogi Hatarozatok Téara) and binding on the Curia itself — in order to
change the precedent established in the holding of a basic resolution, a unificatory resolution had
to be passed;

3.  unificatory resolutions (jogegységi dontvény) — universally binding, disposing not of an
individual case but resolving a specific, general legal issue; issued by the relevant unification
senate, they created a norm placed on equal footing with a statute that could only be amended by a
plenary resolution, by statute or by custom,;

4.  plenary resolutions (teljesiilési hatarozat) — issued by the formation of combined
Senates; such resolutions could resolve a general legal issue or amend a unification resolution, and
their importance was higher than that of unification resolutions because a plenary resolution could
only be amended by a qualified resolution;

5.  qualified plenary resolutions — adopted by a supermajority of votes of the merged
senates, they could repeal or amend the plenary resolutions.

The resolutions described in points 3-5 had been generally binding — a new type of sui
generis source of law, referred to as "decision", of equal footing to statute; they established
precedent that had to be observed by all courts in Hungary (Bena, Gabris, 2015: 25). However, due
to the outbreak of the First World War, the system thus established (undoubtedly unique and
original) survived only six years in majority of the territories of the Crown of Saint Stephen.

3.4. Hungarian law in light of other systems. Comparative remarks

An issue of striking resemblance between common law and old Hungarian law is, obviously,
their being based heavily on custom and customary law. Though common law scholars would
probably prefer to say that customs in their system were not law proper unless they gained such
footing in and owing to a court decision — i.e. an application of customs as law while resolving and
actual controversy. Only then, by being featured in a court decision’s holding, may a rule becomes
law. However, the practice of common law and its development was such that it never lost touch
with custom and customary law, rooted in rules and suggestions of morality (which predominantly
shaped customary law).
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As O. W. Holmes famously underlined: “the life of the law has not been logic: it has been
experience. The felt necessities of the time, the prevalent moral and political theories, intuitions of
public policy, avowed or unconscious, even the prejudices which judges share with their fellow-
men, have had a good deal more to do than the syllogism in determining the rules by which men
should be governed” (Holmes, 2009: 3 et seq). In English law, the existence of “ancient custom”,
moreover, is deemed sufficient to operate as far as to include rules of international law in the
country’s legal system (Rayner v. DTI, 1989). Similarly, medieval customary law was also based on
experience, on decoding the practice of previous generations (Ibbetson, 2007). Hungarian law was
no exception as regards the utmost respect for tradition and custom.

Another readily identifiable similarity between ancient Hungarian law and common law
systems is that both systems were based on the notion that the law and legal practice be based on
precedent. The principle of “stare decisis” (“let the decision stand”) is a vital rule according to
which judges are bound by holdings established in decisions made in prior cases — not matter if
such decisions rule on issues requiring statutory interpretation or decoding legal rules from
existing custom (see supra).

As explained by a US judge: “A judicial precedent attaches a specific legal consequence to a
detailed set of facts in an adjudged case or judicial decision, which is then considered as furnishing
the rule for the determination of a subsequent case involving identical or similar material facts and
arising in the same court or a lower court in the judicial hierarchy” (Allegheny General Hospital
v. NLRB, 1979). The rules of precedent under Hungarian law operated in a very similar manner.
The main difference being that the developed system of precedent in Hungary, created in the 19t
Century law, was in fact introduced by statute.

Polish medieval law of the nobility was similar, heavily based — unlike burgher laws, usually
codified — on custom. Polish early medieval law was not gathered in collections similar to leges
barbarorum (Collections of early Germanic laws followed by Germanic tribes), hence it may
nowadays only be decoded from partial sources, often rooted in legal practice (Bardach et al.,
2009: 47 et seq.). The most important sources of Polish medieval law are the Book of Henrykow
(Liber fundationis claustri sanctae Mariae Virginis in Heinrichow), and, predominantly, the oldest
collection of Polish early medieval law, drafted in German, probably for the purposes of Teutonic
Order — the Book of Elbing (Known in Polish as Najstarszy Zwod Prawa Polskiego (NZPP), in
English: the Oldest Scroll of Polish law), whose only surviving counterpart, unfortunately, is not
complete (it is torn mid-sentence). When, after Kingdom of Poland emerged reunified after
Poland’s feudal fragmentation, Polish regional assemblies (sejmiks - Diminutive of ,,sejm”, a Polish
word denoting “diet” or “parliament”, often translated to English as “dietine” — a local legislature in
the Kingdom of Poland) took up the task of codifying Polish law (drafting statutes known as lauda
— Bardach et al., 2009: 129), they concentrated on collecting existing customary laws of a given
region. Polish private law remained predominantly customary up until the period of the Polish-
Lithuanian Commonwealth (Bardach et al., 2009: 211, 275), with the Polish nobles being
distrustful of Roman-law influences, which they perceived as potential instruments of monarchs’
absolutist tendencies (Bardach et al., 2009: 275). Such tendency is similar to Hungarians’ being
wary of Germanistic influences and their perception of their own, national law as guaranteeing
their freedoms. It was only when the old Polish law was revoked by the partitioning powers
(Austria, Prussia and Russia), substituted with their codifications. Nowadays, after the great
codification projects of 19th century — as it seems, permanently — reshaped the realm of Polish law,
the long-lasting age of customary law’s dominance is over, save for but a few general clauses in
Polish codes that refer to local customs.

On the other hand, the peculiar properties of Hungarian law — decentralized, rooted in
privately made collections — put it in direct opposition to the legal systems of Russia and of the
German states, whose laws were initially customary, yet, with the emergence of absolutist modes of
ruling, became centralized and subject to ambitious projects of codification (i.a. Austrian ABGB).
German law was also characterized by another significant feature, that was — a deep influence of
Roman law, adopted as ‘gemeines Recht’ (ius commune). This created a framework for the
development of a dogmatic (pandectistic) legal school, which then resulted in creation of a
systematic model of private law, incorporated in German Civil Code of 1896 (BGB). All those
processes, essential for modern civil law of the continental Europe in 18t-19th centuries, did not
happen in the Hungarian legal area.
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4. Results

The Hungarian legal system outlined in this paper, with its peculiarities, its predilection
toward judge-fashioned law and respect for custom, nowadays belongs exclusively in the realm of legal
history. What was its significance for Hungary and how can it be significant for contemporary lawyers?
We agree with the statement that “Hungary has (...) the full right to treat its customary law, leaving full
appreciation owing to Germanic influences, as a product of its own national spirit — because of its
content, development and composition, but also because due to the thousand years of creative work
that the Hungarian people and their scholars have devoted thereto” (Almaési, 1924: XI).

5. Conclusion

As regretful as the demise of a rich and unique legal tradition may be, it has not entirely gone
extinct: undoubtedly analyzing and reflecting constructively upon on it may prove fruitful for
European lawyers of early 215t century — when, on the one hand, there is an on-going convergence
of legal systems belonging to both the common law and civil law traditions, while, on the other
hand, virtually all civil law systems witness a process of decodification (Longchamps de Berier,
2019: 19-53; Giaro, 2017: 13-38).
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Abstract

The prospectus — exempted offering framework plays a crucial role in the process of creating
a more issuers-friendly capital markets by minimizing the “barriers to entry” (such as burdensome
prospectus obligations and ongoing disclosure thereafter). Thanks to certain prospectus
exemptions, SMEs have better opportunities to access critical funds in order to grow and scale.
In recognition of the above, the prospectus law in the European Union and the United States has
lately been subject to dynamic reforms, aimed at expanding the exempt offerings frameworks.
Inthe EU, a landmark reform, followed by multiple changes on a national level, has been
introduced by the Prospectus Regulation (EU) 2017/1129 (hereinafter — PR). In the US, for many
years now, we have been observing major exempt offerings reforms, such as the “JOBS Act”, the
“FAST Act” and the “Economic Growth Act”, followed by the SEC rules. The main objective of this
article is to analyze and evaluate, from a comparative perspective, the EU and the US legal
frameworks for offers exempted from prospectus obligations — especially in light of the latest
reforms. The article is based mostly on scrutinizing sources of law, academic literature, reports and
data published by market authorities.

Keywords: EU prospectus law, US prospectus law, prospectus exemption, EU Regulation
2017/1129, private primary markets.

1. Introduction

One of the main challenges faced worldwide by prospectus regulations, is to create a more
issuers-friendly environment by minimizing the “barriers to entry”, such as compliance costs.
In doing so, a model prospectus law should carefully strike a balance so it can best address the
sometimes opposing (albeit equally justified) needs of various actors — not only the issuers’ need
for cheap funding without excessive burdens, but also the investors’ need for appropriate
disclosure and market oversight, and finally — the general need to increase the competitiveness and
attractiveness of the capital markets vis-a-vis banking system.

The exempt offering framework plays a crucial role in this process. It allows certain small
capital raisings to skip the burdensome prospectus obligations and ongoing disclosure thereafter.
Thanks to certain prospectus exemptions, multiple small companies (from early-stage start-ups
seeking seed capital to companies that are on a clear way to go public) have opportunity to access
critical funds in order to grow and scale (Office of the Advocate, 2019). The exempt offerings can
also satisfy the capital needs of some SMEs that are unlikely to become public companies due to
their size or business nature (Office of the Advocate, 2019). In other words, the dynamics of the
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capital markets is depends highly on a robust pipeline of new companies-supported by the exempt
offering framework—that can eventually enter the public markets “in full grace”.

In pursuit of these goals, prospectus law in the European Union and the United States has
lately been subject to dynamic reforms.

In the EU, a landmark prospectus law reform, followed by multiple changes on a national
level, has lately been introduced by the Prospectus Regulation (EU) 2017/1129 and other secondary
laws (such as the Commission Delegated Regulations 2019/980 and 2019/979, ESMA Guidelines),
with the intent to enhance the market’s efficiency and attractiveness against the US counterpart.
In addition, further amendments are being discussed and proposed by the experts and political
leaders.

In the US, for many years now, we have been observing major exempt offerings reforms,
such as the “JOBS Act” (2012), the “FAST Act” (2015) and the “Economic Growth Act” (2018),
followed by multiple rules established by the Securities and Exchange Commission (SEC).
In addition, even more laws have lately been proposed, including the “JOBS Act 3.0” and
“Facilitating Capital Formation” SEC Proposal (2020).

Changes on both sides of the Atlantic represent a clear, ongoing trend of liberalization
towards prospectus obligations to increase the competitiveness and attractiveness of local capital
markets vis-a-vis other jurisdiction (this process is often called “regulator shopping”).

Since the European solutions on exempt offerings differ significantly from the American
ones, these divergencies may hold the key to understanding the lower efficacy and competitiveness
of the European markets. Hence, to draw from the US experience, it is particularly important for
European legal scholars to better understand the rationale behind US changes. Meanwhile, for
their American peers, it might be equally valuable to grasp some insights into the EU Prospectus
Regulation perspective (especially in the face of their own impending reforms). Therefore, the aim
of this article is to comparatively analyze and evaluate the exempt offering frameworks in the EU
and the US in light of the latest changes.

2. Materials and methods

Detailed differences in shaping the prospectus law in the EU and the US are not widely
known even to specialists in capital markets law. This is despite the fact that numerous materials
and data on this subject are readily available on the Internet, the vast majority of them in English.
Nevertheless, prospectus law in the EU and the US is subject to constant and dynamic changes.
As a result, most publications on them quickly expire. This study takes into account all recent
changes to the exemptions from the obligation to publish a prospectus, both in the EU and the US.
The article is based mostly on scrutinizing sources of law, academic literature, reports and data
published by competent market authorities in the US and the EU. Legal scientific research methods
applied by the author include: the historical method, comparative legal research, critical and
systematic analysis, formal-dogmatic method, critical-legal methods, and to some extent- law and
economics.

3. Discussion

3.1. The exempt offerings in the EU

Prospectus law in the European Union is governed by the PR 2017/1129, which provides for a
single regime throughout the whole Union and European Economic Area (EEA). It lays down the
requirements for the drawing up, approval, and distribution of prospectus to be published when
securities are offered to the public or admitted to trading on a regulated market within a Member
State. This new prospectus law, which replaced the previous Prospectus Directive 2003/71/EC,
entered into force on 20 July 2017 and apply fully from 21 July 2019. As contrary to the Directive,
the Prospectus Regulation is directly binding and fully applicable in all EU Member States without
any further implementation. The new law is a realization of the European Capital Markets Union
Plan (CMU, 2015). The regulation is also part of the European Commission's (hereinafter referred
to as “EC”) more general commitment to simplifying EU laws and making them more efficient
(REFIT). The flagship EU project which reflects a long-term ambition to expand and diversify
sources of funding alternative to bank lending, and to help EU companies to better finance their
expansion in order to create jobs and growth (Recital (1) of the PR). One of the major aims of the
Regulation is to enhance the internal EU market for capital (Recital (7) of the PR). In order to achieve
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this goal, it introduced a number of sweeping changes, including, in particular, a significant increase in
the exemption thresholds from the prospectus obligation (the “lower threshold” from EUR 100.000 to
1 million EUR and the “upper threshold” from EUR 5 million to EUR 8 million EUR).

In general, under PR (Art. 3(1)) securities shall only be offered to the public in the EU after
the prior publication of an EU- compliant prospectus (unless there is an exemption available).
Before a prospectus can be published, it has to be submitted and approved by the relevant national
competent authority (Art. 20(1)). Subsequently, the competent national authority notifies the
issuer and the Exchange and Securities Market Authority (“ESMA”) of the approval. Once
approved, the prospectus has to be made public by the issuer at the latest at the beginning of the
offer (Art. 21). Importantly, under the Prospectus Regulation, once a prospectus has been approved
in one EU country, it is valid throughout the whole EU (the passporting procedure — Art. 24, 25 of
the PR).

In order to promote capital formation by SMEs, the Prospectus Regulation sets forth a
number of exemptions from prospectus obligations, of which the two most relevant are described
below. Unlike in the US, the EU exempted offers are not subject to any restrictions with respect to
advertisement and solicitation. However, making use of exemptions comes at a price. Such offers
cannot be subject to the notification procedure (article 25 of the PR 2017/1129), and consequently,
cannot benefit from the passporting regime under the Regulation (Recital (13) of the PR
2017/1129). Thus, despite the fact that the exemption framework on the EU level is relatively
straightforward, it can still be subject to various disclosure requirements imposed within the states’
discretion and autonomy, which creates confusion — especially for smaller issuers with no adequate
research resources.

3.2. Offers exempted due to the limited value

Pursuant to Article 1(3) of the Prospectus Regulation, the obligation to publish a prospectus
does not apply to an offer of securities to the public with a total consideration in the EU of less than
EUR 1 million over 12 months. According to Article 1(3) subparagraph 2, Member States shall not
extend the obligation to draw up a prospectus below EUR 1 million (lower threshold). However, in
those cases, Member States may require other disclosure requirements at the national level to the
extent that such requirements do not constitute a disproportionate or unnecessary burden.

Additionally, pursuant to Article 3(2) of the PR, Member States may decide to exempt offers
from the obligation to publish a prospectus provided that the total consideration of each such offer
in the Union does not exceed EUR 8 million over 12 months. Also below that threshold, Member
States are free to require other disclosure requirements at the national level so long as such
requirements do not constitute a disproportionate or unnecessary burden in relation to such
exempted offers of securities. As mentioned before, such offers cannot benefit from the passporting
regime under the Recital (12) of the PR 2017/1129. Moreover, the exemption thresholds are not
applicable to the admission to trading on regulated markets. These limitations are often heavily
criticized by experts (Casale et al., 2017).

Upholding the MS discretion in setting out a threshold between EUR 1 and 8 million (as well
their discretion to impose additional national disclosure rules below this threshold), according to
their perception of the appropriate level of domestic investor protection, was motivated by the
varying sizes of financial markets across the EU (Recital (13) of the PR). Member States are
required to notify the European Commission and ESMA of whether and how they decide to use the
exemption in Article 3(2), as well as of any subsequent changes to that policy.

The increase in the upper exemption threshold from EUR 5 million to EUR 8 million was
almost immediately reflected in the subsequent legislative tendency of the Member States
(Table 1). The numbers speak for themselves — since 2016, at least 17 states have used the
opportunity to raise their thresholds (Chyla, 2019) — of which 14 raised the threshold to the
maximum EUR 8 million, and another 3 are now in the process of implementing higher thresholds
(Bulgaria, Greece, Iceland).
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Table 1. Threshold above which members of the EEA require an EU prospectus
to be drawn up (2019)

Threshold |1 000 000 2 500 3 000 5 000 000 8 000 000

(EUR) 000 000

Member Bulgaria, Czechia, | Poland, |Slovenia | Austria, Belgium, Denmark,

States Hungary, Slovakia | Sweden Croatia, Estonia, Finland,
Cyprus, France, Germany,
Greece, Ireland, Italy,
Iceland, Latvia,
Malta, The Liechtenstein,
Netherlands, | Lithuania,
Portugal, Luxembourg,
Romania, Norway,
Spain United Kingdom

Expressed as the total consideration of the offer in the EU over 12 months. The countries that
raised the exemption thresholds since 2016 are mentioned in bold font.

In consequence, as of 2020, in Belgium, Denmark, Estonia, Finland, France, Germany,
Ireland, Italy, Latvia, Liechtenstein, Lithuania, Luxembourg, Norway, and the United Kingdom, the
exemption threshold is EUR 8 million. In Austria, Croatia, Cyprus, Greece, Iceland, Malta, the
Netherlands, Portugal, Romania, Spain the threshold is EUR 5 million. In Romania, there is a EUR
5 million threshold for offers made exclusively in the Member States other than Romania (Article 5,
paragraph 2, Romanian Regulation N¢ 5/2018 on issuers of financial instruments and market
operations), and EUR 1 million threshold for offers made within Romania (Article 5, paragraph
1(h) Romanian Law N@ 24/2017 on issuers of financial instruments and market operations).
In Slovenia, the threshold is EUR 3 million, while in Poland and Sweden- EUR 2.5 million. The
lowest exemption thresholds of EUR 1 million (the admissible minimum) are in Bulgaria, Czechia,
Hungary, Latvia, and Slovakia.

As a consequence, the EU exemption framework seems to be visibly inconsistent. As shown
above, full discretion and flexibility in setting the upper exemption threshold result in high
diversity among the Member States. The thresholds differ significantly, ranging randomly from
EUR 1 to 8 million, often regardless of the economic development of the particular markets.
In consequence, issuers from states with a lower threshold have a natural incentive to conduct an
offering under a more favorable regime. This, in turn, creates severe cross-border concerns of
forum shopping (Hiarkonen, 2017: 130). Moreover, the disclosure requirements faced by the
issuers of exempted offerings are extremely diverse across the EU, which might cause even further
fragmentation and uncertainty in the markets. Firstly, there are at least 10 states that do not
require any particular disclosure for such offers neither to the public nor to the competent national
authorities (Bulgaria, Cyprus, Czech, Denmark, Malta, Portugal, Romania, Slovakia, Spain, and
Sweden). Secondly, there is a large group of countries that impose very little information
obligations- either in the form of short information notes, short documents, or even press releases
(Belgium, Finland, France, Lithuania, Netherlands, Latvia, United Kingdom) - majority of which do
not require any prior approval by the competent authority (Except for Germany, where the short
(up to 3 A4 pages) information document (WIB) needs to be approved by BaFin). In some
countries, bare notification of the use of the exemption suffice (Croatia, Slovenia). Thirdly, some
countries have more strict disclosure requirements, which require submission of lengthy
information documents or special national prospectuses, the majority of which have to be approved
by competent authority prior to publication (Estonia, Norway, Greece, Iceland, Poland, Hungary).

As a result, in numerous states, issuers offering securities to the public with a total
consideration of EUR 8 million will face significantly fewer obstacles (or even no disclosure
requirements at all) than conducting public offering with a total consideration of EUR 1 million in
other states (such as Poland or Hungary). This concerns not only more developed economies, such
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as Belgium, France, UK, Italy, or Germany, but also countries with modest depth and development
levels of the capital markets opportunities — such as Lithuania or Latvia.

Finally, the lack of passporting procedure in case of exempted offerings might deepen the
financial fragmentation of the EU markets in the long run. Issuers in member states with higher
exemption threshold or with no particular disclosure requirements can only offer their securities to
domestic investors. In practice, with the international nature of crowdfunding and the easy
Internet access available for potential investors in other states, SMEs using a crowdfunding
platform need to be wary of potential liability risk cross-border investors (Harkonen, 2017: 128).

All this lack of coherence and harmonization might have a negative effect on the EU capital
markets, hindering the achievements of the PR towards the CMU.

3.3. Offers to qualified and a limited number of non-qualified investors

Pursuant to Article 1(4) of the PR 2017/1129, which fully retained the Prospectus Directive
solutions in this matter, the obligation to publish a prospectus shall not apply to offers of securities
addressed solely to qualified investors or to fewer than 150 non-qualified investors (often referred
to as “private placement” exemption). Since under Regulation, various exemptions are not
exclusive and can be used jointly with other ones, the issuance of shares to a limited number of
149 non-qualified investors in each of a number of Member States can be further broadened by
exemption covering issues of up to EUR 8 million or exemption covering issues to an unlimited
number of qualified investors.

The original objective of the exemption was to serve as a kind of 'de minimis’ clause allowing
issuers in a private placement to include a restricted circle of non-qualified investors in their offers
(Capital Markets Union, 2015: 21). However, as a consequence of the enlargement of the EU,
issuers can now offer to sell its securities to more than 4.000 non-qualified investors, without
triggering any prospectus requirements whatsoever (Harkonen, 2017: 128; Staff Working
Document: 19). This might be problematic at least as it runs counter the objective of investor
protection. Surprisingly, the European Commission even considered raising this limit to 300 or
even 500 persons in order to further benefit the development of crowdfunding across the EU.
It was reported that in the UK, where crowdfunding is most developed, the average number of
investors range from 50 to 400 persons (Staff Working Document: 20). However, this idea was
abandoned since the vast majority of crowdfunding offers, despite reaching more than 150 non-
qualified investors can still enjoy the 8 mln. EU exemption threshold. According to ESMA's report
"Investment-based crowdfunding: insights from regulators in the EU" 2015, the average amount
raised via the UK crowdfunding platforms between 2011 and the first quarter of 2014 was the
equivalent of 270.000 EUR. Nevertheless, the biggest threat to the smooth development of the
equity crowdfunding across the EU lies in the Member States' discretion to extend the prospectus
disclosure requirements below that threshold because. As shown above, the diversity of domestic
regulations is a substantial entry barrier for the issuers.

3-4. The exempt offerings in the US

Securities law in the United States involves dual regulation and is facilitated by both federal
laws and the laws of the particular state in which securities are offered (the so-called blue state
laws). The term originated after one of the state lawmakers declared that "if securities legislation
was not passed, financial pirates would sell citizens everything in his state but the blue sky"',
referring to a once widespread problem of financial piracy in the United States. “These financial
pirates were engaged in the widespread sale of "pieces of paper" representing ownership in various
corporate enterprises, many of which were valueless or nonexistent” (Warren, 1984: 1). The focus
of this analysis is on the federal laws only since most federal exempt offerings create securities
classified as covered securities, which preempt state registration (and other state disclosure
requirements) and thus are subject only to federal regulations. Traditionally, blue sky laws were
not preempted by Securities Act of 1933 and the Securities Exchange Act of 1934. Although many
state laws are based on the Uniform Securities Act (USA) of 1956, designed as a template, most of
them adopted variations that added to their complexity and diversity across states- not to mention
the variation in judicial interpretations. In recent years, there have been continuous efforts to
harmonize securities legal framework in order to reduce unnecessary obstacles to capital
formation. To achieve uniformity and reduce the burden on issuers, the National Securities
Markets Improvement Act (NSMIA) of 1996 has been passed. It classifies certain types of securities
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as covered securities, which are exempt from state registration and requirements and thus subject
only to federal law.

The Section 5 of the Securities Act of 1933 (15 U.S.C. § 77a) requires that every offer
(15 U.S.C. 77b(a)(3)) and sale of securities be registered with the Securities and Exchange
Commission, unless an exemption from registration is available (Facilitating Capital Formation,
2020: 6). The Securities Act requires a company to file a registration statement with the SEC before
it may offer its securities for sale. Issuers are not supposed to sell securities covered by the
registration statement until the SEC staff declares the registration statement as "effective".
Registration statement contains two essential parts. Part I is the prospectus, in which an issuer
must clearly describe important information about its business operations, financial condition,
results of operations, risk factors, and management. The prospectus must also include audited
financial statements. The prospectus has to be delivered to every offeree (prospective investors).
Part II contains additional information and exhibits which must be filed with the SEC but there is
no obligation to deliver them to offerees (prospective investors).

An issuer who has filed a registration statement with the SEC becomes subject to regular
disclosure obligations under the Securities Exchange Act of 1934. However, taking into account
that registration is not always the most effective solution, the Securities Act sets forth a number of
exemptions from its registration requirement as well as some additional exemptions the SEC is
authorized to adopt. Section 3 of the Securities Act identifies types of securities that are exempt
from the registration requirements, whereas section 4 of the Securities Act identify transactions
that are exempt from the registration requirements. For instance, section 28 of the Securities Act,
authorizes the Commission to exempt other persons, securities, or transactions to the extent
“necessary or appropriate in the public interest and consistent with the protection of investors.
Section 28 was added by the National Securities Markets Improvement Act of 1996.

Without a doubt, the US exempt offering framework is substantially more complex and
diversified than the EU one. It has evolved and significantly expanded over time through SEC rules
and major legislative changes, such as Jumpstart Our Business Startups Act of 2012 (“JOBS Act”),
Fixing America’s Surface Transportation Act of 2015 (the “FAST Act”) and the Economic Growth,
Regulatory Relief, and Consumer Protection Act of 2018 (the “Economic Growth Act”). Over the
past years, there has been a noticeable trend of increasing liberalization of the US prospectus law
by raising the prospectus exemption thresholds and facilitating the use of these thresholds for
smaller companies. At the same time, exemptions are still carefully balanced so as to where non-
accredited investors are permitted to participate in the offering they usually include more investor
protection (Facilitating Capital Formation: 13). It is worth noting, that the exempt offerings market
in the US is highly successful. The SEC estimates that in 2019, exempt offerings accounted for USD
2.7 trillion (69.2 percent) of new capital compared to USD 1.2 trillion (30.8 percent) raised through
registered offerings. Based on analyses by staff in the Commission’s Division of Economic Risk and
Analysis (“DERA”) of data collected from SEC filings (Concept, 2019), at Section II.

Despite the fact that there are many types of exemptions, the focus of this analysis is put only
on the following federal regulations: Regulation D, Regulation A and Regulation Crowdfunding.
For the reasons specified below, the exemptions excluded from the analysis are: Section 4(a)(2)
offerings, Rule 144A offerings, Regulation S offerings, Rule 147 and Rule 147A Intrastate offerings.
Section 4(a)(2) of the Securities Act offerings are barely used since its criteria are vague and there
is a convenient safe harbor available under Rule 506(b) of SEC Regulation D. Rule 144A is a safe
harbor exemption from the registration requirements of Section 5. It applies to resales of securities
to qualified institutional buyers only and can be used only by persons other than the issuer of the
securities. Regulation S offerings allow for issuers to raise capital only outside the U.S. Rule 147
and Rule 147A provide for the intrastate offerings. Because this type of offering includes no more
than one state, it is exempted from the federal law and jurisdiction of the SEC. It does, however, fall
under the jurisdiction of particular state authorities. Rule 147 is a “safe harbor” under Section
3(a)(11) of the Securities Act and provides objective standards that an issuer can rely on to meet the
requirements of that exemption. Rule 147A is an intrastate offering exemption adopted by the
Commission in 2016. According to SEC, it seeks to accommodate modern business practices and
communications technology and allows to raise capital locally, for instance by intrastate
crowdfunding offerings.
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3.5. Regulation D

The SEC Regulation D (17 C.F.R. §230.501 et seq.) establishes the most significant exempt
offerings regime, by setting forth three separate exemptions from the registration requirements of
the Securities Act. The SEC estimates, that in 2019, issuers in the Regulation D market raised
approximately USD 1.56 trillion of which the vast majority (USD 1.5 trillion) was raised under
Rule 506(b) — (Facilitating Capital Formation: 15). The offerings under Rule 506(c) raised
approximately USD 66 billion, while offerings under Rule 504 raised only around USD
228 million (Facilitating Capital Formation: 16).

The first one, and by far the most popular one, Rule 506(b) of Regulation D (referred to
as “private placement”), is considered a “safe harbor” under Section 4(a)(2) of the Securities Act.
Section 4(a)(2) only vaguely exempts from registration transactions by an issuer not involving any
public offering. The so-called “private placement” exemption under Section 4(a)(2) of the
Securities Act requires, that the purchasers of the securities: a) either have enough knowledge and
experience in finance and business matters to be “sophisticated investors” (able to evaluate the
risks and merits of the investment), or be able to bear the investment’s economic risk, b) have
access to the type of information normally provided in a prospectus for a registered securities
offering and c¢) agree not to resell or distribute the securities to the public. If the issuer offers
securities to even one person who does not meet these conditions, the entire offering may be in
violation of the Securities Act. Hence, the more purchasers are involved in the offering, the higher
the risk of not complying with Section 4(a)(2) requirements. To mitigate this risk, the Rule 506(b)
provides objective standards that a company can rely on to meet the requirements of Section
4(a)(2) exemption. According to Rule 506(b) exemption, an issuer may offer and sell an
unlimited amount of securities, provided that offers are made without the use of general
solicitation or general advertising (Rule 502 (c)) and sales are made only to accredited investors
and maximally 35 non-accredited, yet sophisticated investors. Sophisticated investors shall meet
an investment sophistication standard pursuant to Rule 506(b)(2)(ii) (stating that each purchaser
who is not an accredited investor either alone or with a purchaser representative has such
knowledge and experience in financial and business matters that such purchaser is capable of
evaluating the merits and risks of the prospective investment, or the issuer reasonably believes
immediately prior to making any sale that such purchaser comes within that description).

The second most popular exemption, Rule 506(c) of Regulation D, sets forth an
exemption without any limitation on offering amount pursuant to which offers may be made with
the use of general solicitation or general advertising. However, the eligible purchasers in the Rule
506(c) offering are only limited to accredited investors and the issuer is obliged to take reasonable
steps to verify their accredited investor status (because of that, this exemption is often referred to
as “accredited investor crowdfunding”).

Both rule 506(b) and 506(c) provide a federal preemption from state registration and
qualification. However, the states still retain the authority to require notice filings and collect state
fees (Section 18 of the Securities Act). Purchasers in offerings under both rules receive “restricted
securities.", with limitations on resale. According to rule 502 d, except as provided in
§230.504(b)(1), securities acquired in a transaction under Regulation D shall have the status of
securities acquired in a transaction under section 4(a)(2) of the Act and cannot be resold without
registration under the Act or an exemption therefrom.

A third exemption, and the least popular one, Rule 504 of Regulation D, exempts from
registration the offer and sale of up to USD 5 million of securities in a 12-month period. It was
adopted by the SEC, due to its authority under Section 3(b)(1) of the Securities Act. Section 3(b)(1)
of the Securities Act establishes the SEC’s exemptive authority for offerings of up to USD 5 million.
Unlike other exempt offerings, rule 504 requires a company to comply with securities laws of states
in which securities are offered or sold. In general, like under Rule 506(b) offers are to be made
without the use of general solicitation or general advertising, and similarly to Rule 506(b) and
506(c) purchasers receive only “restricted securities" However, these limitations are inapplicable if
the issuer complies with certain state registration requirements (Rule 504(b)(1)). Rule 504 is the
only Regulation D exemption in which non-accredited investors can freely participate. In order to
enhance the attractiveness of the Rule 504, the SEC has recently proposed to raise the exemption
threshold to USD 10 million.
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All Regulation D offerings are subject to “bad actor” disqualification provisions, which
provides extra protection for investors against criminal and fraudulent activity by eliminating
certain issuers from exempt offerings. Pursuant to Rule 506(d) bad actor disqualification, an
offering is disqualified from relying on exemptions of Regulation D if the issuer or any other person
covered by Rule 506(d) has a relevant criminal conviction, regulatory or court order or other
disqualifying event.

On the surface, the Regulation D seems to be quite similar to the EU exemption framework.
For instance, Rules 506(b) and 506(c) can be compared to Prospectus Regulation articles 1(4)(a)
and 1(4)(b) - “private placement” exceptions for qualified and 149 non-qualified investors. In turn,
Rule 504 can be confronted with the EU exemption from article 1(3) — first, because of the value of
the threshold (EUR 8 million vs USD 5/10 million), and second, because both exemptions do not
preempt the laws of particular states. However, there are many differences. Unlike Rules 506(b)
and 506(c), the EU exemptions are not preempted from the national laws of the Member States.
Second, the EU exemptions can be freely advertised and solicited, unlike Rules 506(b) and Rule
504. Most notably, the EU law lacks certain investor protection safeguards, such as provisions on
resales of restricted securities or bad actor disqualification.

3.6. Regulation A/A+

The SEC Regulation A (which is often referred to as Regulation A+ after latest reforms) in its
current shape was adopted by the SEC in 2015, due to its authority under Section 3(b)(2) of the
Securities Act. Section 3(b)(2) directs the Commission to adopt rules adding a class of securities
exempt from the registration requirements of the Securities Act for offerings of up to USD 50
million of securities within a 12-month period. Regulation A provides an exemption from
registration for public offerings and has two offering tiers: tier 1, for offerings of up to USD 20
million and tier 2, for offerings of up to USD 50 million- both in a 12-month period. For offerings of
up to USD 20 million, companies can choose to proceed under the requirements for Tier 2.

Some basic requirements are applicable to both tiers, such as company eligibility (Rule
251(b)), bad actor disqualification provisions (Rule 262), and disclosure obligations, including an
offering statement. The offering statement consists of the contents required by Form 1-A filed with
the Commission, including two years of financial statements and any other material information
necessary to make the required statements, in light of the circumstances under which they are
made, not misleading (Rule 252). Additional requirements that apply solely to Tier 2 offerings
include requirements for audited financial statements and filing of ongoing reports — such as
annual, semi-annual and current reports (Rule 257). Furthermore, there are investment limits on
the amount of money a non-accredited investor may invest in a Tier 2 offering. The so-called Main
Street investors (as opposed to Wall Street investors) cannot invest greater than 10 % of their
annual income or 10 % of their net worth (Rule (d)(2)(i)(C)). However, unlike under the Tier 1
regime, issuances in Tier 2 offerings enjoy preemption of state registration and qualification.

Regulation A carries important benefits. First of all, securities are available not only to
accredited but also to non- accredited investors, which on the one hand gives retail investors
investment opportunities, and on the other hand, enables issuers to seek more diversified sources
of funding. In addition, issuers utilizing Regulation A+ are permitted to “test the waters” with the
potential purchaser and use solicitation materials both before and after filing the special offering
statement (Rule 255). Moreover, securities purchased in offerings under Regulation A are not
restricted on resale.

According to research, Regulation A is particularly favored by mature and later-stage
companies, which treat its exemption as a stop on the way to regular initial public offering
(Regulation A offerings are often referred to as “Mini IPOs”) — (Office of the Advocate: 12).
The SEC estimates, that from June 2015 till December 2019, issuers under Regulation A reported
raising approximately USD 2.4 billion in 382 qualified offerings, the majority of which was raised
under Tier 2 (USD 2.2 billion- 90.6 percent) (Facilitating Capital Formation: 18). Despite the fact
that the value and volume of Regulation A offerings remain relatively modest (especially comparing
to registered offerings or Rule 506(b) offerings), the financing levels after the 2015 amendments
become incomparably higher than before. Moreover, there has been reported a steady increase in
the aggregate amount raised annually under Regulation A for the past 3 years (84 % in 2018 and
42 % in 2019).
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Considering the Regulation’s young age, as well as its growing popularity, it is hard to deny
its success. It is worth — noting that the Regulation A original solutions have no equivalent within
the EU, not to mention its generous exemptions (USD 20 and 50 million vs. only EUR 8 million).
Moreover, the SEC has recently proposed to increase the maximum offering amount under Tier 2
of Regulation A from USD 50 million to USD 75 million. Such move is believed by the US
authorities to further facilitate capital formation by attracting the number of larger issuers,
qualified and institutional investors as well as intermediaries to the Regulation A environment
(Facilitating Capital Formation: 120-121). Since this measure will make Regulation even more
competitive from a comparative perspective, it will definitely widen the gap between the US and the
EU prospectus exemption framework. Taking this into account, the EU lawmakers should consider
establishing an exemption threshold that would be in nature similar to Regulation A — with a
considerably higher threshold and some form of alleviated disclosure requirements.

3.7. Regulation Crowdfunding

Regulation Crowdfunding (hereinafter referred to as “Reg. C.”), effective from 2016, was
adopted by the SEC, due to its authority under Title IIT of the JOBS Act which added Securities Act
section 4(a)(6). Reg. C. provides an exemption from registration for crowdfunding transactions
under certain conditions. “Crowdfunding generally refers to a method of capital raising in which
an entity or individual raises funds via the internet from a large number of people typically
making small individual contributions” (Facilitating Capital Formation : 19). It permits the offer
and sale of up to USD 1,070,000 million of securities in a 12-month period (Rule 100(a)(1) of
Regulation Crowdfunding) and introduces investment limits for individual investors. Pursuant to
Rule 100 (a)(2), The aggregate amount of securities sold to any investor across all issuers in
reliance on section 4(a)(6) of the Securities Act during the 12-month period shall not exceed:
(i) The greater of $2,200 or 5 percent of the lesser of the investor's annual income or net worth if
either the investor's annual income or net worth is less than $107,000; or (ii) 10 percent of the
lesser of the investor's annual income or net worth, not to exceed an amount sold of $107,000, if
both the investor's annual income and net worth are equal to or more than $107,000. General
solicitation and advertising are permitted with certain limitations. Pursuant to Rule 203 of
Regulation C. Reg. C. requires all transactions to take place online through an SEC-registered
intermediary - a broker-dealer or a funding portal (section 4A(a) of the Securities Act (15 U.S.C.
77d-1(a)). Moreover, it requires that issuers and intermediaries provide certain specified
information to investors and the SEC. Purchasers receive restricted securities which cannot be
freely resold for a period of 12 months unless they are sold to certain persons i.e. the issuer of the
securities, an accredited investor. See: Rule 501 of Regulation C. Importantly, crowdfunding
offerings enjoy preemption of state registration and qualification. Similarly to other exempt
offerings, Reg. C. offerings are also subject to "bad actor" disqualification provisions (Rule 503 of
Regulation C).

The SEC estimates that from May 2016 till Dec. 2019, issuers in the Reg. C. raised
approximately USD 170 million in 795 completed offerings (Facilitating Capital Formation : 20).
Despite the market’s stable growth over time, these numbers should be considered modest
(Regulation Crowdfunding, 2019 : 4) - especially in comparison to main competitors, such as the
European Union, United Kingdom or China. For example, in the UK, only in 2017, crowdfunding
issuers raised the equivalence of approximately USD 450 million (3rd Report, 2017). There are
many reasons for such a transatlantic gap. First, the UK crowdfunding market is significantly older
(operates since 2011) and more developed. Second, alongside other EU states, it offers higher
offering thresholds regimes than the US (EUR 8 million compared to USD 1 million) and favorable
tax treatments of crowdfunding investments (Regulation Crowdfunding, 2019 : 15-17).

It is worth noting, that in the field of Crowdfunding the EU holds an undeniable advantage
over the US. Although the EU lacks the coherent legal framework regarding crowdfunding and this
matter is still under member states’ exclusive discretion, multiple national laws allow
crowdfunding offerings of up to EUR 8 million (which is the upper exemption threshold of
Prospectus Regulation).

However, to significantly strengthen the US capital formation under Reg. C., the SEC lately
proposed (Facilitating Capital Formation : 126) to raise the issuer offering limits to USD 5 million
and increase the investment limits for investors (By no longer applying those limits to accredited
investors and allowing investors to rely on the greater of their income or net worth in calculating
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their investment limit). These changes, if adopted, may fill the gap between the US and the EU
crowdfunding and mitigate the European advantage.

4. Results

So, there are several findings that can be drawn from the above analysis.

Firstly, the US exempt offerings framework is more developed, complex and diversified than
the EU one. In addition to Regulation D, which more or less mirrors the EU exemption system, the
US system contains specific laws governing pre-IPO offerings (Regulation A) and crowdfunding
(Regulation Crowdfunding) which find no equivalent in the EU. It can be argued, that this original
set of rules is more mature and tailored to the specific needs of certain SMEs, rather than the
European “one size fits all approach”.

Secondly, when it comes to offers involving retail investors (non-accredited/non-qualified
investors), the US issuers can raise much larger funds without triggering the obligation to produce
a full-blown prospectus. Although, as of 2020, the upper exemption threshold in the EU (EUR
8 million) is higher than under Rule 504 (USD 5 million), the latter will soon likely be increased to
USD 10 million. Also, many of the EU Member States (13 out of 27) set up their thresholds at way
below EUR 8 million (even EUR 1 million). Moreover, under Regulation A, the issuers in the US
can raise up to USD 50 million (USD 75 million due to latest proposal). With this regard, the US
regulations give issuers much larger funding opportunities at a lower marginal cost, even though
they are connected with some additional disclosure requirements.

Thirdly, again from the issuers’ perspective, the US exempted offerings rules are generally
more stringent and burdensome than the European ones. This is, among other things, mostly due
to several solutions generally no existent in the EU system, such as the restrictions on advertising
and general solicitation (Rule 506(b), Rule 504), restrictions on resales (Regulation D, Regulation
Crowdfunding), investment limits for non-accredited investors (Regulation A, Regulation
Crowdfunding), additional disclosure rules (Regulation D, Regulation A, Regulation
Crowdfunding) and ongoing reporting requirements after the offer (Regulation A, Regulation
Crowdfunding). However, this is partly mitigated by two factors. First, unlike most of the US
exemptions, the EU exemptions do not preempt the requirements of the particular Member States,
which in many cases are almost as costly and burdensome. Secondly, with the EU exemptions
comes a great deal of uncertainty when it comes not only to national rules and competent
authorities procedures but also differing civil liability regimes. The above impacts the small issuers’
decision- making process as to conducting the offer. Undoubtedly, the presence of various
exemption thresholds and different requirements in each jurisdiction increase transaction costs for
small and medium enterprises and may lead to severe fragmentation of the EU capital markets.

Fourthly, from the perspective of market oversight and investor protection, the EU
prospectus law provides for much more lax rules than its US counterpart (Harkonen, 2017: 140).
The Prospectus Regulation completely lacks important investor protection safeguards, such as
proportional (yet carefully scaled) disclosure, investment limits for non-qualified investors,
provisions on resales of restricted securities, disqualification rules for bad actors or gatekeeper
regulations (such as under US Regulation Crowdfunding). Even a limited disclosure regime would
probably eliminate many fraudulent issuances and increase investor protection. This would
translate into increased public confidence in smaller issuers, who naturally are more prone to
investment risk. In turn, the investment limits can prevent retail investors from losing all his
money after investing in a risky offering, while the bad actors’ disqualification can eliminate
fraudulent persons, who are willing to take advantage of the exemptions under EU law (Harkonen,
2017: 146). When it comes to investor protection in exempted offerings, it seems that the US
prospectus law has it right.

5. Conclusion

The comparative analysis indicates, that the US solutions hold certain advantage over their
European counterparts. First, they provide issuers with much larger funding opportunities at a
lower marginal cost. Secondly, they provide more investment opportunities for retail investors.
Last but not least, they provide important investor protection safeguards, which are absent under
European law.
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Abstract

In view of the variance of substantive norms existing in the law of transboundary
watercourses, which may also be categorized according to their importance, the author of the
present work analyzes the principle of equitable and reasonable utilization of transboundary
watercourses which as such stands to be the most progressive and fundamental principle on the
basis of which the rest of the substantive norms of this particular sphere operate.

The principle under discussion rests midway between the two competing doctrines of the law
of transboundary watercourses: the absolute territorial sovereignty and absolute territorial
integrity. Historically, when the rule of equitable and reasonable utilization was formulated, the
corpus of international environmental law was premised upon concerns that were either
completely unknown or of peripheral importance or contradictory inter se. The principle of
equitable and reasonable utilization was thus formulated to reconcile many of those concerns and
establish a new reality in the sphere under consideration.

Keywords: equitable and reasonable utilization, transboundary water resource, Convention
on the Law of Non-navigational Uses of International Watercourses of 1997, the Supreme Court of
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«Bce MeHseTcs, cO BpeMeHEM U C BOJIOW »
Jleonapdo da Bunuu

1. BBegeHnue

IIpecHada Boza mnpeACTaBAAETCA YHUKAJIBHO BAaKHBIM NPUPOAHBIM U HE3aMEHUMbIM
KOMIIOHEHTOM JIIOJICKOM CpeZlbl U He TOJIbKO. I3 BcexX MPHUPOAHBIX PECYPCOB TOJIBKO BO3AYX
siBJIsieTcs1 OoJiee pacIIpOCTPaHEHHBIM, YKU3HEHHO HEOOXOIMMbBIM, UeM Bojia. JIMIINTE HAC BO3/IyXa,
U MBI YMPEM B CUUTAHHbIE CEKYH/IbI. JIMITUTE HAC BOJIbI, U MBI YMPEM 32 CYUTAHHbIE JHU.

Bo BceM Mupe cIipoc Ha BO/y YCHJIEHHO PacTeT, YTO B OOJIBIIIMHCTBE CBOEM O0YCJIOBJIMBAETCS
POCTOM HaceJIeHHsA, YKOHOMUUYECKHMM pa3BUTHEM U, €CTECTBEHHO, IJI00AJIbHBIM H3MEHEHHEM
kiauMarta. CerofHsi TEXHOJIOTHMYECKHEe pa3zpabOTKH Pas3sHOTO PO/a, I03BOJISISS OTBOAUTH BOIBI
IIOBEPXHOCTHBIX BOJOTOKOB OT WX €CTECTBEHHBIX TeUeHWN WM ’Ke BBIKAUWBATh BOAY U3
BOJIOHOCHBIX TOPHU30HTOB U M3 JIDYTUX IOA3EMHBIX BOJl, BO MHOTHUX PEerMoHaxX MHpPa MOCTAaBUIU
5TOT COKPOBEHHBIM pecypc Ha TpaHHW BBICBIXaHUS, YPE3MEPHOr0 3aCOJIeHUS U 3arps3HeHUs.
U, ectecTBeHHO, OTMedeHHbIe (AKTOPHI B COBOKYITHOCTH IIOPOXKJIAIOT TJIOOAJIBbHBIA KPHU3HC
HeaZIeKBaTHOM JOCTYITHOCTH BOBI JIUISI YIOBJIETBOPEHUS YEJIOBEUECKHUX U IPYTHX OTPEOHOCTEMN.
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B pesysibTaTe 3a mocJie/THHE HECKOJIBKO JIECATUIETUH HHTEPEC K MEKAYHAPOJHOMY BOTHOMY
IpaBy BBIPOC KaK HUKOTZA. BBUJIy CKa3zaHHOTO, CETOAHs KasKJ0e TOCyJapCTBO Pa3HOTO YPOBHSA
Pa3BUTHs PEBHOCTHO OXpaHSET CBOID YacTh OOIEro BOAHOTO pecypca. Bmecre ¢ TeMm, pactyiias
mIo6anu3anys SKOHOMUKHA KaK HHUKOT/Ia BeJleT K OoJiee TeCHOW WHTETPAIMU IIPABOBBIX CHUCTEM.
U ceromHs pactylliee MPU3HAHUE TOTO, UTO MPOOJIEMBI OKPY’KAIOIIEH Cpeslbl U, B 0COOEHHOCTH,
00X BOJHBIX PECYPCOB, SIBJISIOTCS IEHTPAJIbHBIMHU BOIIPOCAMH HAIIMOHAJIBHON OE301acHOCTH,
HAJIMYECTBYIOT OITACEHUSI 10 TIOBO/TY BOIHBIX KOH(JIMKTOB Pa3HOTO MacITada.

Tocynmapcersa, ciefoBaTebHO, IPEAIPUHIMAS MepPbl Pa3JIMYHOTO PO/a IO HCIOJIH30BAHUIO
o0I1ero BOAHOTO pecypca 00s3aHbI HE TOJIBKO YYUTHIBATH BCE BO3MOXKHBIE OOCTOSITEIBCTBA B
MpeOTBPAIleHUH TPAHCTPAHUYHOTO yIepOa, HO TakXKe U CIOCOOCTBOBATh, C OJHOU CTOPOHBI,
pasBUTHIO 3PdexmusHo20 U OellcmBeHHO20 WCIOJIb30BaHUs, a, C JPYrOH, cnpasedauso2o u
PAa3yMHO20 BOOTIOIb30BAHUS.

BasxHOCTB pabOTHI ITPOSABJIAETCA OCOOEHHO B TOM IIJIaHE, YTO MTO/IBEPTaeT IIIyDOKOMY aHAIU3Y
KOHIIEIIINIO ywepba B paMKaX TPaHCTPAaHUYHBIX BOJHBIX pecypcoB. M He TOJIBKO, BMECTE C TeM,
paccMaTpuBaeTcs U €ro prima facie TPOTUBOpeYalllee B3aUMOOTHOIIIEHHWE C KOPEHHBIMHU
MPUHIUIIAMH JJAHHOW 00J1aCTH, B YaCTHOCTH, CIIPaBEJIMBOTO W Pa3yMHOTO HCIIOJIb30BAHHUA —
3aj1aua, KOTOpas J0JIr0e BpeMsI MPOSBJIsIACh KAK HEUTO U3 Pojia IPOKPACTHHAIIUH.

2. MaTepuajbl 1 METOAbI

[Ipu wu3noKeHWU AAHHOW PpabOTHI HCIIOJIB30BAHBI OOINeHayYHblE METO/Ibl. B uX uyucIie:
XPOHOJIOTUYECKUH M CHUCTEMHBIA METO/bI, aHAINU3, CUHTE3, aHAJIOTHA, MOJAETUPOBAHIE, METO/IbI
WHAYKIIUA U JIEAYKINWA, HCTOPUYECKUH MeTon. I[IpuMeHsinch W YacTHO-HAaydHBIE METO/IBI:
CPaBHUTEJIBHO-NIPABOBOU U (POPMAaIbHO-IOPUIUIECKIH.

OO11IeTEOPETHYECKYIO U CHEIUATBHYI0 0a3y HCCIIEOBAHUSA COCTABHJIM TPYABI CIIEAYIOIIHIX
3apybesKHBIX (EBPOIIEHCKHUX U aMepUKaHCKUX) opuctoB: [[.A. AuiepcoH, A. byr, Bpyke, [lunap C.,
k. Jluniep, A. JIrogsuk, H. Knuot u Jlxx. Tpenus.

Kpowme Toro, 6a3y uccienoBaHusi cocTaBUIa cyZeOHas MPAKTUKA Pa3HbIX TOCYIapCTB, B TOM
yrciie 1 PecriyOsiuku ApMeHUs, a TaK»Ke MeKTlyHapoiHas cyeOHasA 1 apOuTpakHas MpaKTHKA.

OMIIMPUYECKYI0 OCHOBY HCCJIEIOBAHUSA COCTABJIAIOT YHUBEpPCAJIbHbIE, pETMOHAJIbHBIE U
JIBYyCTOPOHHUE HWHCTPYMEHTBHI, BHYTPUTOCYZAPCTBEHHOE 3aKOHOAATEhCTBO 3apyOeKHBIX CTpaH,
npoekThl Komuccnu MexayHapoaHOTO TpaBa W OQUITHAIbHBIE TO3UIUN (HMCTOpUYECKUE U
COBpEMEHHbIE) TOCYAAPCTB.

3. O6cy:kneHue

06sa3aHHOCIb CNPABE0AUB020 U PAZYMHOZ20 UCNONbI0BAHUSL.

KoHnenmusa chopaBeAjiMBOrO HWCHOJIb30BaHMA, KAK OHA TPEJCTABJISETCA  CETOHSA,
paccMaTpuBaeTcsi B 3HAUYUTEJIBHOW CTENMEHW KaK pa3BUTHE APYrod (paHHeH) KOHIIEIIINH,
a IMEHHO, CNpasedauso2o pacnpedeneHusl, KOTOpoe B OOJIBIIMHCTBE CBOEM U II€PBOHAYAIHHO
npumeHsuioch BepxoBabiM Cymom CIIIA. Bepxosubiii Cyn CIIA mpu nozobHBIX cmopax (korma
IpeMeT criopa ObUI B PaMKax CIIPaBEJIMBOTO pacIipejiesieHus OOIUX BOJIHBIX PECYPCOB MEK/TY
IITaTaMH) BBICTYIAJ B KAUeCTBe KaK MeXXIYHApOJHOTO, TaK U HallMOHaJIbHOTO TpubyHaia (Kansas
v. Colorado, 1902). 310 /1ey1aeT UCIIOJIP30BAHKE €T0 PelIeHUN yIOOHBIM JJIS IIeJIed PaCCMOTPEHUS
JIAHHOTO IIPUHIIUIIA.

BripaskeHUne «cHpaBeJI/IUBOe paclpesiejieHue», Kak BHJAHO U3 C€aMOrO Ha3BaHUS,
aKIeHTUPYeT BHUMaHHE Ha paCIpeZe/IeHUH J0JIe UMEIIIENcs BOJbI, OTHAKO, CIPABEIJINBO
OTMETUTh, YTO JAaHHAsA ¢pasa IOCTEIIEHHO YCTYyIuJa CBOE€ MeECTO, OCOOEHHO B paMKax
MeXXyHAapOJHOTO IIpaBa, KOHIENIIUU Cnpasedauso20 UCNOAb308AHUS, KOTOpoe Oosiee
TTO/IXO/IATIEE JIUIS IOCTATOUHO IITUPOKOTO KPyra MHTEPECOB B OTHOIIIEHWH BOJHOTO pecypca, HapsLy
C pacIpeieJIEHHEeM BBITOJ] OT TAKOTO MUCII0JIb30BaHUsI, a TAKKE paCIIpe/ieJIEeHUs BOJIBI per se.

BakHO OTMETUTD, UTO B OOOUX CIIy4YasiX MCIOJIb30BAHUE CJIOBA «CIIPABEJJIUBBIN» YKAa3bIBAET
Ha TO, YTO aKIEHT JeJaeTcs Ha Cnpasedausocmu MeXAy TOCy/lapCTBaMU, a He Ha CTPOrOM
COOJIIOZIEHNH 3aKOHHBIX IIPaB, YTO HHTEPECHBIM O0pa3oM HABOJAUT HA MBICJIb, YTO JaHHAsA
KaTeropusi He sBJISAETCS MPUHIMIIOM «4eTKOro pasrpanuuenus» (“bright line” rule) (Anderson,
2003; Dinar, 2003). [IpumeyaTeslbHO TaK»Ke TO, UTO Ja)Ke I107] PyOPHKOH CIpaBEIIMBOTO
WCIIOJIb30BAHUS pacnpedeneHue BOJHBIX PECYPCOB BCe €Ille OCTAeTCS B IEHTPE IOTOBOPHOM
MIPAKTUKU U CyAeOHBIX peleHuH.
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BBujy ckazaHHOTO, Ha JJAaHHOM OJTalle, HAIlled 3a/ladyell SBJAETCA IMOJPOOHBIN aHAIN3
BBIIIEOTMEUEHHBIX KOHIIEMITUN U UX B3AUMOCBSI3H C IPYTUMU KOJIJIATEPAIbHBIMU IPUHITUIIAMH.

Cnpaesedausoe pacnpedenerue

[IpyHUMas pellleHHE O CIPaBeIMBOM paclpeieieHUd BOJHBIX PECYypPCOB  MEXKIY
roCyZlapCTBaMHU, IIPEICTABJISIETCS, YTO TPH IEJTU IOJI?KHBI OBITh JJOCTUTHYTHI:

(a) nzyueHue notpebHOCTEN MPUOPEKHBIX TOCY/IAPCTB IyTeM OOBEKTUBHOTO PACCMOTPEHUSA
pa3JIMYHBIX (PAKTOPOB U MPOTHBOPEUHMBHIX DJIEMEHTOB, HMEIOIIUX OTHOIIEHHE K UX
HCIIOJIb30BAHUIO BOJHOTO pecypca,

(b) pacnpeneneHne BOJHBIX PECYPCOB TOCYJAPCTBAMU, 10 TEPPUTOPUH KOTOPBIX IPOTEKAET
peKa, TakuM 00pa3oM, YTOObI MAaKCUMAJIbHO YZIOBJIETBOPUTD UX MOTPEOHOCTH, U

(c) pacmpeneneHre BOJHOTO pecypca, CTPeMsCh OOUTHhCS MAaKCUMAJIbHOU BBITOABI JIJIS
Ka’KZIOTO TOCy/lapCcTBa-ydyacTHUKa OacceliHa ¢ MUHHUMAaJIbHBIM yiepOoom i kaxzoro (Lipper,
1967).

Heckosbko pemennii  BepxoBHoro Cyma CIIIA 0coGeHHO XOpOIIO  OTpa’karoT
BBIIIIEOTMEUYEHHbIE COOOpaKEHUS B OTHOIIIEHUH CIIPaBEIJIMBOTO pacipenenenus. Hajmo 3aMeTuTs,
YTO UCTOPUUYECKU (BIIPOYEM, TaKiKe, KAK U CETO/IH:) IEHTPAJIbHOE 3HAaUEHHWE B 3TOM OTHOIIIEHUHU
UMEIT cywecmsyruwjue 6udbl UCNOAb308AHUSA, OJHAKO, CKa3aHHOE [IaJIeKO He CTOUT
paccMaTpuBaTh Kak KOHTPOJIMPYIOIIUNA KPUTEPHUH, MHAYE OHO MPUOPEIKHOE TOCYZIapCTBO MOKET B
3HAYUTETLHOU CTEIIEHH MOHOIIOJIM3UPOBATh OOIIKE BOBI ITOCPEACTBOM O0Jiee paHHEro uiu bosee
osicTporo passutus. Kak BepHO oTMeuaeT 1mo 3tomy noBoxy cyabs BC CIIA Yoppen Beprep B
cBoeM MHeHUH 110 Jiey Colorado v. New Mexico, HU OHO TOCYAapCTBO HEe UMeeT IPUOPUTETA HaJl
npyruM (Colorado v. New Mexico: 191-192). B ToM ke penieHnH 6OJIBIIMHCTBO YIeHOB BepxoBHOTO
Cyna ykasayiu Ha CBsI3b CyIIIECTBYIOIIETO MCIOJIb30BAHUSA C IPYTUMU HUCIIOJIH30BAHUSIMHU:

Kak ckazano B pemenuu BC CIIHA Colorado v. New Mexico, «Imopzep:;kaHue 3allluThI
CYIIIECTBYIOIUX HUCIIOJIb30BAHUN OOBIYHO BCEIOIJIOMIAIOIE. Bpes, KOTOPBIH MOKET BOSHUKHYTH B
pe3yJibTaTe  HapylIeHWUs  CYIIeCTBYIOIIMX BHJIOB  HKCIIOJIb30BaHUS, OOBIYHO  SIBJISETCA
OTpe/ieJIeHHBIM U HeMeIJIEHHBIM, B TO BpeMs KaK IOTEHITUAIbHBbIE BBITOJBI OT IPE/IaraeMoro
OTBO/Ia MOTYT OBITH CIIEKYJIATUBHBIMU U OTAaIeHHBIMU. OHAKO MPU HEKOTOPBIX 0OCTOSATETHCTBAX
KOMITEHCAITMOHHbIE COOOpaKeHUs, TIO/IZIEPKUBATOIIIIE OTBOJ IJIsI OY/IyIIero UCIoIb30BaHMS B OJTHOM
IITaTe, MOTYT OIPAB/IATh YIIEpO CYIECTBYIOIIUM II0JIb30BATEJIAM B IPYTOM IIITaTe. ITO MOKET UMETh
MeCTO, HaIllpuMep, KOIja IITaT, KOTOPbI HaMepeBaeTcss OTBOAWTH BOAY U3 OOIIETO pecypca,
JIEMOHCTPHPYET SICHBIMU U yOETUTETbHBIMU JIOKA3aTeILCTBAMU, YTO BBITO/IbI OT OTBOJ[A CYIIIECTBEHHO
MIEPEBEIINBAIOT BPE], KOTOPBIM MOKeT BOBHUKHYTh» (Colorado v. New Mexico: 187-188).

Kpome TOro, HEKOTOpBIE BHUIbI HCIOJIb30BAHUSA MOTYT OBITH IPEATIOUTHTEIbHEE PYTUX
BUZIOB HCIOJIb30BAHUSA, BKJIOYUAsA CYIIECTBYIOIIUX BHJIAOB HWCIOJIb30BaHUS. [IpuMepom
yCTaHOBJIEHUS MpedepeHITuaTbHBIX BUIOB HCIIOJIb30BaHUs ABJIsieTCs J[oroBop 1909 rozia Mekiy
CoequnenusiMm  KoposeBctBom u  CoemuHeHHbIMH — IllTaTamu, Kacaromuucsa KaHAACKO-
aMepUKaHCKHUX OTPAHUYHBIX BOJ. /[0rOBOp MpelycMaTPUBAET, B YaCTHOCTH, UTO:

«Crenyomuil  MOPsAIOK IPUOPUTETA JIOJKEH COOJIIONAThCSA CpPeAy PAa3JIUYHBIX BHUIOB
HCTOJIb30BAHUS, TIEPEUNCIEHHBIX HIKE JJIsI 9TUX BOJI, U HE JIOMYCKAETCSA UCII0JIb30BAHUE, KOTOPOE
UMeeT TEeHJIEHIINIO CYIIECTBEHHBIM 00pa3oM MPOTHBOPEUHUTh WJIM OTPAHUYMBATH JII0OOE Apyroe
HCIOJIb30BAHUE, KOTOPOE MMEET IMPENMYIIECTBO HAJT HUM B 3TOM IOPSIKE IIPUOPUTETA:

(1) Ucniosib30BaHMs /51 OBITOBBIX M CAHUTAPHBIX IIEJIEH,

(2) HUcnosp3oBaHUsA I CyZOXOJACTBA, BKJIOYUAs OOCTY>KHUBAHHE IPOXOJOB JJIsA IeJiei
CY/IOXO/ICTBA,

(3) Vcnotb30oBaHusA )15 MIUTAHUS U JIJISI UPPUTAITMOHHBIX Hesei» (Treaty of 1909, art. VIII).

KoHeuHO, MOpSA/IOK MpeAoYTEHNH He 00sA3aTeJIbHO JIOJI?KEH OBITh OJWHAKOBBIM JIJISI BCEX
OacceitHax.

OauH BUJ WCHOJIB30BAHUS MOXKET OBITh MPEANOUTHTEIbHEE JIPYTOTO M3-3a UCTOPUYECKUX,
reorpauyecKUx, SKOHOMHYECKUX U TOJUTHUYECKUX XapPaKTEPHUCTUK, MPHUCYIINX KOHKPETHOMY
6acceitny. Tak, cyzmoxozncTtBo Ha Benukux O3epax nMeeT IEPBOCTENIEHHOE 3HAaueHHE U JIOJKHO
YUIUTHIBAaTbCA TPU OIPEJIEJIEHUN TOTO, CKOJIBKO BOJIBI MOXKET OBITH OTBEAEHO I JAPYTOH IeJIn
(Ludwik, 1985).

C mpyro#i CTOpPOHBI, Cy/IOXOACTBO He uMeeT OOJIBIIIOTO0 3HAYEHHS WJIM BOOOIE HE HMMEET
3HaueHus (M3-3a XapaKTEPUCTHK OacceliHa) B paMkax pedHoro Oacceiina Kypa-Apakc.
[IpeuMmyIiecTBEHHOE HCIIOJIb30BAHUE MOJKET TaK)Ke€ BapbUPOBAThCsl HE TOJBKO OT OacceiiHa K
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OacceifiHy, HO TaK)Ke BpeMs OT BpeMeHU B IpeJieJlax OJHOrO OacceiHa B 3aBHUCHUMOCTH OT
U3MeHEeHUs YCI0BUH (HalpuMep, B 3aBUCHMOCTH OT CE30HA).

B cBere CcKa3aHHOTO, O4YeHb BaAXKHO, YTOOBI MEXKAYHApOJHOE, TakKKe, KaK U
BHYTPHUTOCYZJapCTBEHHOE, BOJHOE IIPAaBO OBLIO JIOCTATOYHO THOKHUM, UYTOOBI COOTBETCTBOBATH
U3MEHSIONUMCS TOTPeOHOCTSAM 00IIlecTBa U XapaKTEPHUCTUKAM BOTHOTO bacceriHa.

CropaBeJiyIUBO€e pacHpeiesieHue, CJIeI0BaTeIbHO, CTPEMUTCS MAaKCHMHU3UPOBATh BBITOJIBI U
MHHHUMU3UPOBATH yIep0, OAHAKO, CTPEMSACH YBEJIMIUTD I0JIE3HOE UCIIOIb30BAHUE BOJIbI, OOBIYHO
HEBO3MOXKHO IIOJTHOCThIO wu30exkaTh yIepOa (COOTHOINEHHE TIOCJHEeTHUX JBYX Jajee Oyaer
aHAJIU3UPOBAHO).

B 3TOM OTHOIIIEHNH, HATIOCJIEOK OTMETUM, YTO JIOTOBOPHI O CIIPABEIJIMBOM pACIIPe/ieJIEeHIN
BOJHOTO pecypca MMeJH M HMEIOT JOBOJIBHO IIMPOKOE PACIPOCTPAHEHHE B MEXAYHApOJHOM
npaktuke. Hanmpumep, Cornamenue o Bogax Huina 1959 rosma moATBeprKaeT IpaBa KasKIOW
CTOPOHBI Ha OIIpe/ieJIeHHbIe KOJTMUecTBa BoJbl. JloroBop Mexay bpaswiueii u Ypyrsaem 1933 rojia
MpelyCMaTPUBAET, YTO Ka’K/[0€ U3 JIBYX FOCYZapCTB UMEET IPABO PACIOPSKaThCs MOJIOBUHOM BOJI,
MPOTEKAIONUX B IMOTPAHUYHBIX BomoToKax. CorsameHue Apmenun c¢ Typuued oT 1927 roja
(ITporokos Kapca) npemycMaTpuBaeT JieJieHHe IMTOrPaHUYHBIX BOJ, MEXKIY CTOPOHAMU 50/50.

Cnpaesedausoe ucnoav3osaHue

HecMoTpst Ha TO, YTO «CIIpaBEIIMBOE paclpeziesieHne» W3HAa4YaJbHO ObLIO IeHTPaJIbHBIM
MEXaHU3MOM JJI1 YPETYJIMPOBAaHUA BOIPOCOB B OTHOIIEHHWHU OOIIUX BOJHBIX PECYPCOB, JAaHHASA
KOHIIENIINA, KaK YyiKe OTMeTWIH, ObUIla jgajee nepedpasuposaHa KaK «CIPABEAIUBOE
HCIIOJIb30BaHUE», M, B OCOOEHHOCTH, HAa MEXIAYHApPOAHOM YpPOBHE. MOXKHO C YBEPEHHOCTBHIO
KOHCTaTHPOBAaTh, YTO IOJOOHBIA KOHIENTYaJIbHBIM IIEPEXO/] MMEET BeCKYyI0 U OOOCHOBAHHYIO
npuuuHy. [IOCTeeHHO MPAaBOBOE MBIILIEHHE IMEPENUI0 OT IPOCTOTO 81a0eHUs OIpe/lesIeHHBIM
KOJIMYECTBOM BOJIBI K NPAsy HA UCNOAb308AHUE BOJbI WIW HAa NOAYyueHUue 6bl200bl om
ucnoav3osarus Boabl (Boute, 2016). Tak, MHOTHEe BUJIbI HUCIOJIb30BAaHUSA MEXKIYHAPOJIHBIX PEK,
TaKWe KaK THAPOIHEPTETUKA U Cy/IOXO/ICTBO, OUEBUIHO, TPEOYIOT 3aIIUTHI BOJIOIIOJIb30BAHUS, 8 HE
BJIaJIeHUsI BOJiol. VIMesi 3TO B BHJy, YMECTHEe TOBOPUTH O IpaBe HCIIOJIb30BaTh OIPEJIeIEHHOE
KOJIMYECTBO BOJIbI, a HEe O TMpaBe BJAJeTh €K. BBuay 3Toro, @pasza «cIpaBemIHBOE
HCIIOJIb30BaHUE» 00Jiee TOYHO M YETKO OTPaKaeT 3Ty MBICJIb, YEM BBIpAJKEHUE «CIIPABEJINBOE
pacripejieJieHue ».

Eme B mepuop nocsie IlepBoit MUpOBOI BOWHBI JI0roBOp Mexxay ABcrpueill u baBapueit
3aKpeIUIsyI, UTO «OAHO pacIpezie/ieHue M0 00beMy He MOXKET OBITh ONTHMAJIIBHBIM PEIIeHUEM »
(UN Economic Comm. for Europe, 1952). 1 Tak, mocrerneHHO MexXayHapoaHas ¢GOpPMYJIHPOBKA
meperia oT mpaBa coOCTBEHHOCTU Ha MTPABO MOJIb30BAHUS BOJHBIM PECYPCOM.

Boee Toro, B 1958 rosy Acconmanua MeKIyHApOJHOTO IIpaBa yKasaja:

«eCJIM THOe He TPEAYCMOTPEHO JOTOBOPOM WJIN APYTHMHU JIOKYMEHTAMHU WJIH K€ HOPMaMu
0OBIYHOTO TIpaBa, 00A3BIBAIOIIMME CTOPOHBI, KaXK0€ MPUOPEKHOE TOCYAaPCTBO MMEET IIPAaBO Ha
Pa3yMHyI0 U CIpPaBeJJIUBYIO JIOJII0 IIOJIE3HOTO HCIIOJIb30BAaHUA BOJ BOAOCOOpHOro OacceifHa.
To, 4TO cocTaB/isieT Pa3yMHYI0 M CIIPaBEJJIUBYIO JIOJIIO, SIBJISIETCS BOIPOCOM, KOTOPBIA JIOJI?KEH
OBITH OIIpeZieJIeH C YYeTOM BCeX COOTBETCTBYIOIIUX (PaKTOPOB B KaKJAOM KOHKDETHOM CJIydae»
(Association, 1958).

dopmysrpoBKa Accoruanuy Oblla yTOYHEHA T.H. XeabCUHKCKUMH [IpaBwiamu. B craTthe
«CripaBe/yIMBOe HCIIOJIb30BaHUE» IOAUYEpKUBAOT, 4To «Kakmoe rocyzapcTBo OacceifHa B
mpejieJlax CBOEM TEPPUTOPUU TMOJIb3yeTcs Pa3yMHOU UM CIPaBeJIMBON J0JIel I0JIE3HOTO
HCIIOJIb30BAaHUS BOJ MEXKAYHAPOIHOTO peuHoro bacceiHa» (Association, 1966: art. IV). B Tom ke
Jlyxe, XOTs C HEKOTOphIMH MoaudukanusamMu, KOHBEHIHMSA O mNpaBe HECY/IOXOJHBIX BHOB
HCIIOJIb30BAHUA MEKAYHAPOJHBIX BOJIOTOKOB 1997 T. m bepsmHckue IIpaBmia 2004 T. TOXe
WHKOPIIOPUPYIOT KOHIIEMIHIO CITPABEIJIMBOTO HCIIOJIb30BAHUS.

HHTepecHbIM mpesicTaBisieTcs cr. 13 ¢dopmynupoBka bepaunckux I[Ipasun (BepimHckue
mpaBuaa, 2004), KOTOpble, XOTS B OOJIBIIMHCTBE AHAJIOTUYHBI S3BIKOBOH KOHCTPYKIIUU
KouBeHIuu 1997 rosa, TeM He MeHee, II0 HEKOTOPBIM acIleKTaM IIPeJICTABJIAI0T HOBOE Pa3BUTHE.
[lpaBuna, B ominune oOT KoHBeHIWU 1997 TOja, BKJIWOYAWT, Iinter alia, Takxke U
TUAPOTeoJIOTHYECKHe IIPU3HAKHM B KadecTBe (DAKTOPOB, UYTO O3HAYAET PaCIpPOCTPAHEHUE
Bepsmuckux [IpaBut Ha moi3eMHbIe BOABL. OTMETHUM, OHAKO, YTO JAHHBIN (PAKTOP HUCIOIB3YeTCs
B paMKax JAPYTUX MeXXAYHApOJHBIX JIOTOBOPOB, TakK Ke, Kak U B camoi KoHBeHnmu 1997 roja
(omHako, O HeACHBIM mpuyMHAM B KoHBeHIMU 1997 rofia JaHHBIA (AKTOpP HE OTMeuaercs B
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Cratbe 6, T7le 3aKpeIIeHbl UMEHHO cOOTBeTCTByMomue dakropsl). lanee, B Ctathe 14(1) [IpaBun
TOBODUTCS O TPHOPUTETHOCTH WCIIOJIb30BAHUA, I/Ie «IIPH OIpeAeJeHUH CIIPaBeJIUBOTO H
Pa3yMHOTO HCIOJIb30BAaHUA  TOCYy/apcTBa IE€PBOHAYAJIBHO  PACIpENEesAOT  BOABL  JJIA
YJIOBJIETBOPEHHS HACYWHbIX nompedbHocmell uenosexa» [momuepkHyto aBropom] (bepsmHckue
IpaBuiIa, 2004: CT. 14(1)).

AKIIeHTUpOBAaHHAsA YaCTh IOJIOKEHUs (2 MMEHHO — HaCyIHbIe MOTPEOHOCTH YesIOBEKA),
HECMOTPS Ha aHAJIOTUYHOE 3aKpeIUIeHNEe U B APYTUX MeXK/IYHAPO/IHBIX IOKyMEHTax, TEM He MeHee,
BIEPBblE HAXOAUT CBOE OIpeZieieHne MMeHHO B bepsmHCKkux mpaBmiax, B 4yacTHOCTH, B CraTbe
3(20), rme roBopurcs, uTo «Hacyimiable TOTPEOHOCTH UeIOBEKAa O3HAYAET BOJbI, UCIIOJIb3yeMbIe
JUIl  HENOCPEJICTBEHHOTO BBDKUBAHUSA YEJIOBEKa, BKJIOYAsd MOTPEOHOCTH I  IIUThA,
MPUTOTOBJIEHUS MHINM U CAaHUTApHbIE IMOTPEeOHOCTH, a TaKXKe BOAY, HEOOXOAUMYIO JJIA
HETNOCPEeCTBEHHOTO MOJI/IePKaHuUsA JoMoxo3sticTBa» (bepiuHckue [IpaBuiia, 2004 : cT. 3(20)).

ITo muenuo otaenpHBIX aBTOpoB (Kliot, 1994 : 95-99, 167-72, 259-76), BHIIIIEOTMeYEHHbIE
COOTBETCTBYIOIIIME (PAKTOPBI CIPABE/JIMBOTO HCIIOJIb30BAaHUA WIN paclpejiesieHus HeoOXO0auMOo
paccMaTpuBaTh KaK HEKUH aJropuTM, IPU KOTOPOM MOKHO IIPDOCTO 3aIlOJIHUTHh IUGPHI U
aBTOMATHYECKU OCYIIeCTBUTDH paclpesiesieHne. I101060HOe cyk/leHne IpeJiCTaBIsAeTcs HEBEPHBIM.
JIto6as MOIBITKA TOJIKOBATh JIaHHBIE (DAKTOPHI KaK aJITOPUTM IIPOCTO IOJIHOCTHIO YIIYCKAEeT BCIO
CYyTh IPUHIIUIIA CIIPABE/JINBOTO UCIIOIb30BAHUA.

[IpaBmyio cOpaBeZyIMBOTO HWCIOJIB30BAaHUS B OOJBIIMHCTBE KPUTHKYETCS 3a CBOIO
PacCIUIBIBUATOCTh, HO HA CaMOM /iejie caMa THOKOCTh JAHHOTO IPUHIIUIIA U €CTh OJHA U3 €ro
CUJIbHBIX U TPEUMYIIEeCTBEHHbIX CTOpOH. IIpm pacrpezeneHUN BHUAOB HCIIOJIb30BAHUA
MEXK/IyHAPOJHBIX BOJAOTOKOB FJT BOJOHOCHBIX TOPU30HTOB THOKOCTD MPEAIIOUTUTEbHEE JKECTKUX
HODM, TIOCKOJIBKY KaKABbIHl BOJHBIM OacceliH WMeeT CBOM YHUKaJIbHbIE (DU3NUECKHE,
SKOHOMUYECKHE, COITUAIHHBIE U MIOJTUTUYECKHE XaDAKTEPUCTUKU.

Cuntaro HEOOXOJUMBIM IIPOBECTH DPAa3JIHNYHE MEXAY CNnpasedausbiM W pa3yMHbIM
HCII0JIb30BAHUEM.

[Ipencrasisercs, YTO 3TU JBe KaTeTOPUU cJIeZlyeT PacCMaTpUBATh KaK OT/leJIbHbIE U Pa3HbIe
noHATus. KoHcratupoBath ob6paTHOe OyZeT 03HAYaTh, YTO OAWH WJIHM APYTrOd OyJET MU3JIUITHUM.
B To BpeMsa Kak clipaBe[/IMBOe UCIIOJIb30BaHUE IIOHUMAETCS KaK pasfieJieHHe BCero BOJI0TOKa, a
TaK>Ke paszieJieHue JPYTuX HHTePeCcOB 110 OTHOIIEHUIO BOJIOTOKA MKy TOCYIapCTBaMHU, TAKUX KaK
SKOJIOTUYECKOE COXpaHEHUEe, DPBIOOJIOBCTBO, CYAOXOJICTBO W T.J., PA3YMHOE UCNOAb308AHUE
paccMaTpuBaeT Kak BOJIA HCIOJIB3YETCs, UTOOBI OMIPEETUTD, ABJISAETCS JIU JAHHOE MCII0JIb30BaHUE
Pa3yMHBIM B IAaHHBIX 0OCTOSITETLCTBAX.

MakKadpu, cnenmanpublil aokimaguuk Komwucenu MekayHnapogHoro IIpaBa, KOTOpBIU
MIOATOTOBUJI OCHOBHBIE TOJIOJKEHUs, IPUHATHIE B KOHBEHIIUM 1997 ro/1a, /1aeT Mpe/icTaBIeHue O
pa3yMHOM WUCIIOJb30BaHuU, IuTUpyA penieHue BepxoBHoro Cyma CIIA mo pemy Kansas v.
Colorado:

Kak ykazano B pemenuu BC CIIIA Kansas v. Colorado, «IIpaBo Ha pa3ymMHOe U BBITOJTHOE
HCIIOJIb30BaHUE IIOTOKA fABJIAETCS OOIUM JJIA BCeX BJaJlesiblieB IPUOPEXHBIX TepPUTOpPUl,
U II09TOMY K&Kl W3 HHX 00s3aH WCIOJb30BaTh CBOe o00Illee IIpaBO TaK, YTOOBI He
MIpeIOTBPAaTUTh WU IPENATCTBOBATh OJWHAKOBO BBITOJIHOMY OCYIIECTBJIEHUIO OOIEro Ipasa
BCEMH BJIaziesibnaMu ...» (Kansas v. Colorado, 1907).

VHTEepecHBIM IIpeZCTABJAETCH H3JIOKEHHe NPHUHIUIA pa3dyMHoro mnpaBa B CBoze Hopwm
IIpaBa, moaroToBIeHHOTO AMEPUKAHCKUM UHCTUTYTOM IIpaBa:

«B cOOTBETCTBUU C TeOpPHEN Pa3yMHOTO HCIIOJIb30BAHUS MTEPBUYHOE WIH QyHIaMeHTaIbHOE
IIPaBO KaKJOTO IMPHUOPEKHOTO BJIAJIEIbIIa BOJIOTOKA WJIM 03epa JOJDKHO OBITh CBOOOAHBIM OT
HeOOOCHOBAHHOTO BMEIIATEIbCTBA B HCIIOJb30BAHHE BOJbI. AKIIEHT JejaeTcsi Ha IIOJTHOM U
BBITOJTHOM HCIIOJIb30BAHUU IIPEUMYIIECTB PydYbs HJIM 03€pa, U Kakaas MpuOpekHas CTOpOHA
HMMeeT MPUBUIETHUIO BBITOJIHBIM 00pPa30M HCI0JIb30BaTh BOJTY /IS JIIOOBIX IIeJIeH, IPY YCJIOBHUH, UTO
TaKOe HWCIIOJIb30BaHUE He Oy/ieT HeoOOCHOBAHHO MeEIIATh BBITOTHOMY HCIIOJIB30BAHUIO JAPYTHX
NpUOpEXKHBIX CTOPOH. PazyMHOe HCIOJIBb30BaHUE ABJISETCA €JUHCTBEHHON Mepol IMpUOpeKHBIX
npas. PazymMHOCTD, ABJIAIONIAACA BOIIPOCOM (HAKTA, OKHA OMPENEIATHC B KAXK/IOM KOHKPETHOM
CJlydae C y4eTOM KOHKDETHBIX (PaKTOB U OOCTOATENHCTB. Pa3zyMHOCTBH oOIpejieisieTcsi ¢ TOYKHU
3pEHHUs Cy/la WU MPUCSKHBIX U 3aBUCHUT He TOJIBKO OT IIOJIE3HOCTH CAaMOT0 MCIOJIb30BaHUA, HO U
OT Cepbe3HOCTH €ro MOCIIEACTBHUH /I APYTUX TPUOpekHBIX cTopoH» (Trelease, 1979).
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Komurer otaena njaHUpPOBAaHUA M YIpaBJeHUSA BOJHBIMU pecypcaMu AMepHUKaHCKOTO
obmiectBa WHKeHepoB paspaboran Tumnosout Boxubeiéi Kozgeke, rae pasymMHOe HCIIOIb30BAaHHE
omnpesiesisieTcs KaK «HCIOJIb30BaHUE BOJBI .. B TAaKOM KOJIMYECTBE U NOPAZKe, KOTOpOe
HeOOXOAMMO J/UIsI 5KOHOMHYHOTO UM 3(PGEeKTUBHOTO HCIOJIb30BaHUA 0e3 IOTepb BOJbI, 0e3
HeOOOCHOBAaHHOTO Bpefia JUId JIPYTHX IIpaBoo0OsiasiaTtesiel BOABI U B COOTBETCTBUHM C
00IIIeCTBEHHBIMU HHTEpecaMu U yeToHIuBbIM pazsutueM» (Model Water Code, 2004: § 2R-2-20).

UHTepecHBIM mpeAcTaBisAeTcAd IOAXOJ, MEXKAYHAPOAHBIX HHCTPYMEHTOB B OTHOIIEHUU
NPUHIYIA PAa3yMHOTO HCIOJIb30BaHUA. VI HeCMOTps Ha TO, UYTO IOYTH BCe MeXXyHapOJHbIe
JIOKYMEHTBHI, PeryJUpyIolie BOIIPOChI BOAHBIX PECYPCOB, 3aKPEIUIAIOT Pa3yMHO€e UCIOJIb30BAHUE
BOJHBIX PECYPCOB, U3 TEKCTYaJIbHOM KOHCTPYKIIMU PacCMaTpUBAE€MOIrO IPUHIIAIIA B 3STHUX
JIOKYMEHTaX CO37[aeTcsl BIl€YATJIEHHE, YTO KATETOPUU «CIIPABEIJIUBBIN» U «Pa3yMHBIN»
paccMaTpUBAIOTCA KaK CHHOHHUMBI (MHAYe TOBOPs, HE JIJaeTCs YeTKOro pa3TpaHUYeHHs, BIIPOUEM,
KaK U B IPABOBOM JINTEPAType OUeHb MaJI0 BHUMAaHUS y/leJfAeTcs JaHHOMY BOIIPOCY).

Tem He MeHee, TOAX0/1, XeJTbCUHKCKUX IIPABUJI 1966 ro/ia NpeJicTaBJIsAeTcs IpuMeyaTeIbHbIM
B 9ToM oOTHomeHuu. [IpaBmia mpencTaBiAlOT cob0il BceoOBEMIIOMINN HAO0p IPaBOBBIX
MIPUHIUIIOB MCI0JIb30BaHUSA MeK/IyHAPO/IHBIX PeK U NOCIY:KUIU (PyH/IaMeHTaTbHOH 11aTgopmoit
I TOCJIeAYIIIUX aHAJIOTUYHBIX JOKyMeHTOB. M3 koHcrpykiuu cr. VII mu VIII pasymHoe
HCII0JIb30BaHUE IIPe/ICTaBIIsAeTCs He TOJIbKO HHCTPYMEHTOM JiJIsl paclipe/iesieHUs JJ0JIU rocy/lapcTBa
B OTHOIIIEHUH BOJAHOT'O pecypca, HO U MePOU ucIosb3oBaHusd. Tak, corsacHo cT. VII, «'ocygapcTBy
OacceifHa He MOKeT OBITh BOCIIPENATCTBOBAHO B PA3YMHOM HCIIOJIb30BAHUHU BOJ| MEK/TyHAPO/THOTO
peuHoOrO OacceiiHa Ha OCHOBAHHUU PEe3epPBUPOBAHUSA BOJ, APYTUM rocyaapcrBoMm». CorslacHO map. 1
ct. VIII, «CymiecTBytolee pa3yMHOE HCIIOJIb30BAaHUE MOKET MPOAOJIKATBCA A0 TeX IOp, MOKa
dakToppl, ero o0ycIOBIMBAIOIME, HE MEPEKPHIBAIOTCA APYTHUMU (HAKTOpaMu, MPUBOAAIINMU
pelIeHnI0 0 HeOOXOAMMOCTH M3MEHEHUs WM OTPAaHUYEHUs HCIOJIBb30BAaHUSA TaKUM 00pa3oM,
yTOOBI pa3pemIuTh Mpo0eMy KOHKYPUPYIOIIMX HECOBMECTUMBIX BH/IOB HCIIOJIb30BAHUSA »
(Association, 1966: art. VII u VIII(1)). OTMeuYeHHbIe CTaThbH YKa3bIBAIOT HA TO, YTO 3aIUIIEHbI
TOJIBKO Pa3yMHbIe BU/Ibl UCIIOJIb30BAHUA. JTO Aajee NMoAaTeep:xkaaerca B naparpade 3 Crarsu VIII,
I7ie TOBOpHUTCH, 4TO «lcnosp30BaHue He OJKHO IMPU3HABAThCA CYILECTBYIOIIUM, €C/IU K Hadasry
€ro OCYIIeCTBJIEHHsA OHO #ABJAJIOCh HECOBMECTHUMBIM C YK€ CYL[eCTBYIOIIMM pPa3yMHBIM
HcIob30BanneM» (Association, 1966: art. VIII(3)).

Takum 06pa3oM, MOHATHE PAa3yMHOCTH, UCIIOJIb3yeMoe B XesibcHCKUX [IpaBritax, siByisieTcs
O/THOBPEMEHHO KaK Mepoil CIIPaBeJIUBOU JI0JTH, TaK M OTPAaHUYEHHUEM HUCIIOJIb30BAHUA.

Ilpoananusuposae maxkum o06pPaA3oM KOHUenyuu CIPaBeJJIMBOTO pacupesiesieHus u
HCIIOJIb30BaHMS, TAK)Ke, KaK M KOHIIENIINIO Pa3yMHOI0 MCIIOJIb30BaHUs, TElleph Ha IAHHOM STale
MIPE/ICTABJIAETCS. YMECTHBIM TIOHATHh KOHIENIIUIO ywepba, Kak HEeOTheMJIEMYI0 YacTh JaHHOU
TeMaTUKH U ee B3aUMOCBA3b ¢ YKa3aHHBIMU IPUHIIUIIAMU.

[Ipu moAroToBKe MEPBOrO KOMILJIEKTA MPOEKTOB CTaTel O HEeCy[A0XOJHOM HCHOJIb30BAHUU
MEeXIYHapOJHBIX BOJOTOKOB KoMmwuccusa MeXAyHApoJHOrO IIpaBa BbIpaswuya IIO3UTHUBHBIE U
HeraTUBHBIE aCHEeKThl CIPABEIJIMBOTO MCIOJIb30BAaHUA B JIBYX OT/AEJbHBIX CTaThAX, O€3 UeTKOTo
yKa3aHUs Ha B3aMMOCBA3b MEX/ly 3TUMHU JIByMs CTaTbsIMU. B CT. 5 peub ujeT 0 CupaBejIuiBOM U
Pa3yMHOM HCIIOJIb30BAHUT U YYACTHUU:

«1.. T'ocyzmapcTBa BOJIOTOKA UCHOJIB3YIOT B IPeJiesIax CBOEM COOTBETCTBYIOIEU TEPPUTOPUH
MeK/IyHAapOJHBIN BOJOTOK CIIPABEJIUBBIM U Pa3yMHBIM 00pa3oM. B wacTHOCTH, MeXKyHApOAHbBIN
BOJIOTOK HCIIOJIB3YyeTCSA U OCBAaWBAETCA TOCYAAPCTBAMU BOJOTOKA C IEJIbI0 JOCTHXKEHHUSA ero
ONTHUMAJIBHOTO M YCTOUUYMBOTO HUCIOJIHb30BAaHUA U MOJIyUYeHUs CBA3AHHBIX C 3TUM BBITOJ], C YIETOM
MHTEPECOB COOTBETCTBYIOIIINX T'OCY/IApPCTB BO/IOTOKA, P HAJIJIeXKalllel 3aI[uTe BOJIOTOKA.

2. TocymapcTtBa BOJIOTOKA Yy4YacCTBYIOT B HCHOJIB30BAaHWM, OCBOEHUU U  3alUTe
MeE3K/TyHapO/THOTO BOJIOTOKA CIIPABEJIUBBIM U Pa3yMHBIM 00pa3oM. Takoe ydacTre BKJIIOUAeT KaK
IIPaBO HCIIOJIb30BATh BOJOTOK, TaK M 00S3aHHOCTb COTPY/IHUYATh B €r0 3all[UTe U OCBOEHHH, KaK
IIpeAyCMOTPEHO B HacToAIMMX ctathsax» (ILC, 1992).

Cratps 7 Ha3bIBaeTca «00A3aTeIbCTBO He HAHOCUTD OLILyTUMBIN yIIiep6»:

«T'ocymapcTBa BOIOTOKA HUCIIOJIB3YIOT MEK/IyHAPOAHBIM BOJOTOK TaKUM 00pa3oM, uTOObI He
MPUYUHATh OWYMUMO020 BpeZia IPYTUM TOCyAapcTBaM BOZOTOKa» [momuepkHyto aBropom] (ILC,
1992).

N3-3a ¢GopMyIUPOBKU BBIIIEOTMEUEHHBIX CTaTEN BO3HHUKJIM JBe IpoOJIeMbl, HU OJla U3
KOTODPBIX He ObLIa MOJIHOCTBIO PEIleHa JIaKe MPU NMPUHATUN OKOHYATeJIbHOTO TeKcTa KoHBeHIUU
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1997 rosa. Bo-nepBbIX, He MOHATHO O KAKOH CTeleHU yiiepba HUIET peub, a, BO-BTOPHIX, KAKOBA
CBAI3b MEX/Y CT. 5 U 7? ABTOD IIPeCTaBIIAT HEOOXOAMMBIM PACCMOTPEHHE JaHHBIX BOIIPOCOB.

Paznmynble ¢GOpMYJMPOBKUM IPHUHITUIIA «HE NPUYWHEHUs yiepba», MpeJCTaBJIeHHbIE B
paznuyHbIXx npoekTax Kommcenu MexayHapogHoro IIpaBa 1 B KOHEYHOM HTOTe BKJIIOUEHHBIE B
KonBeHnnuo 1997 rojia, mpeycMaTpUBaOT BO3MOXKHOCTh MUHHUMAJIBHOTO, HO HE CYIIECTBEHHOTO
Bpezra. lo u BO BpeMs Ipoljecca pa3pabOTKU IPOEKTa, PA3JINYHbIEe YyUYeHble-IyOJTUIIUCThI
BBIJIBUTQJIN PA3JINYHbIE CTEMleHH yIep0a, Takue KaK «CYIIeCTBEHHBIHM BpeNl», «3HAUUTEJIbHBII
Bpel» WIN «OIIyTUMBIHN Bpen». Hampumep, B art. X Xenscunckux [IpaBut 1966 roga 3akperieHa
MO3UIIHA, TI0 KOTOPOH OOBIYHOE MEXKAyHApPOJHOE IpaBo TpebyeT OT TOCYAAPCTB «IIPEAOTBPAIATh
s1100b1e HOBbIE (DOPMBI 3arPsA3HEHUS BOJ ..., KOTOPbIe MOTIJIM ObI IPUYUHUTD CYII[eCTBEHHBIH yIiepo
TEPPUTOPUU JIPYTOTO TOCYZApPCTBa» U «IPUHUMATh BCE Pa3yMHble MepPHI I YMEHbBIIEHUS
CYILIECTBYIOIIIETO 3arpsA3HEHHSA BOJ MEXKIYHAPOJAHOTO pevYHOro OacceiiHa 10 TaKOH creleHU,
B KOTOpOII He HaHOCWJCA Obl CKOJIBKO-HHOYZh CYIIECTBEHHBIN BpeJ JAPYTHM TOCyZlapCTBaM
bacceiina» (Association, 1966).

B 1980 romy Accormuanusa IpuUHsJIA ellle OJHY CTaThl0, COIVIACHO KOTOPON pas3BUTHE U
HCIIOJIb30BAHME TOCYAApCTBAMH BOJHBIX PECYPCOB B IIpeJieylaX MX IOPUCAUKIUA He HAHOCHUJIO
CYILIECTBEHHOTO yIepba OKpy:Kalollel cpefie Apyrux rocyzaapcers. Kak BHIHO, HU OZHO U3 3THUX
MOJIOXKEHUH He WCKIII0YAJI0 3arps3HeHus LeaukoM. TeM cambIM, Kak CYHUTaeT AcCCOIHAINA,
3arpsA3HeHNe MOXKET ObITh Pe3yJIbTaTOM Pa3yMHOTO U MHBIM 00pa30M 3aKOHHOTO HCIIOJIb30BAHUSA
BOJ| MeXKIyHAapoaHOTOo 6acceriHa. K mpuMepy, HOpMaIbHBIA ITPOIECC OPOIIEHU 3aCYIIUITUBBIX WJIN
MIOJTy3aCyIUJTUBBIX 3€MeIb OOBIYHO BBI3BIBAET YBEJMUYEHHE COJIEHOCTH BOJ, HIKE IO TEYEHHUIO.
Kpome TOrO, COBpeMeHHbIE TPOMBIIIJIEHHBIE ITPOIIECCH OYEHb IIEHHOTO U IOJIE3HOTO XapaKTepa
MOTYT IIPUBECTU K cOPOCY BPETHBIX OTXO/IOB, 3aTPA3HAIONINX BOAY.

Takum o0pa3oM, 3arpsa3HEHHE MOXKET OBbITh MOOOYHBIM pe3yJIbTATOM pPa3yMHOTO U
BBITOZIHOTO HCIIOJIb30BAHUS BOJ, MEXKAyHApOAHOro 6acceiiHa. OgHAKO, MEXK/IYHAPOAHOE IIPaBO He
3alpeniaeT 3arpsa3HeHne Kak TakoBoe. CyTh B TOM, 4TO TpebOyeTcs: HeuTo OoJibliiee, ueM de minimis
yimep6. Ilocie BcecropoHHero o0630pa MexAyHApOAHOU mpakTuku cam IlIBeGens BbIOpaT
«OIIYTHUMBII» B KauecTBE MPABIJIBHOTO U IPEAIOUYTUTEIFHOTO TEPMUHA U J00aBJISET, UTO MPHU
HCIIOJIb30BAHUU KATETOPHUH «OILIyTUMbIH» Kommuccus ykaspiBaer, yTo yiiepO JO/DKEH WMETh,
IO KpailHe  Mepe, Kakoe-uOO  TOCJEACTBUE, HANpUMep, [UId  3/[paBOOXpAaHEHUH,
IIPOMBIIIIJIEHHOCTH, CeJIbCKOTO XO03fAWCTBA WJIM OKpY’Kalolled cpefpl B 3aTparuBaeMoM
rocygapcrse. I[Ipu aToM, 0/lHaKO, He 00513aTeIbHO, YTOOBI 5TO BO3/IEHCTBHE CEPHhE3HO HAPYIIAJIO
HWHTEPECHI, 3aIHIIaeMble MEXKYHAPOIHBIM IIPABOM.

TepMuH «OIIyTUMBIM» OBLIT Jajlee 3aMeHEH KAaTeropuell «3HAYUTEJIbHBIH» BO BTOPOM
IIpoekTe CraTel, OJHAKO BCE eIlle OCTABAJICS BOIPOC, AOIYCTHUM JIU IMOJOOHBIA 3HAYNTETbHBIN
yimepb B KOHTEKCTE TOTO, UTO SIBJISETCS CIIPABEAJIUBBIM M PAa3yMHBIM HCIIOJIB30BAaHUEM OOIIETO
BOAHOTO pecypca. Temepb HEOOXOAWMO PacCMOTPETh BOIPOC O TOM, SIBJISIETCS JIA IPUHITUIL
HeNpUYUHEHUs ymepba B 00JaCTH MeXK/IyHAPOJHBIX BOJOTOKOB HE3aBUCHMON HOPMOH WU
YacThI0 NPHUHIIUIA CIPABEIJIMBOTO WCIOJIb30BaHUA. EC/IM NPUHIUI HENPUYWHEHHA yiiepba
ABJISIETCS HE3aBUCHUMOM HOPMOM, HeOOXOAWMO H3YYUTh €ro CBA3b C HOPMOU CIIPaBeIIMBOTO
HCIIOJIb30BAHUA.

Wuaue roBops, ecjiu MpeACTaBUTh JAHHYI0 HOPMY HE3aBUCUMOU, O3HaUaeT JIM 3TO, UTO OHA
3alUIIAeT MPUOPEKHOTO TOCYZAapCTBA OT BPEAHBIX ITOCJIEJICTBUIN HCIOJIB30BAHUSA CO CTOPOHBI
JIPYyroro MpHUOPEHOT0 Irocy/lapCcTBa, KOTOPHIA B IMPOTHUBHOM CJIy4yae SIBJISETCA CIIPABEIJIMBBIM U
pazymubiM? Eciiu 1a, TO HopMa HempUUWHEHU yiiepba Jo/pKHA ObITh MPU3HAHA TPUOPUTETHHIM
110 CPAaBHEHUIO C MIPUHITUIIOM CIIPABE/JIMBOTO MCIOJIb30BAaHUSA B CJIydyae KOH(MIIMKTA MEXKIY HUMU.
Ha sToii ctaguu, ogHako, OyZEeT c/ieJlaH BBIBOJ, O TOM, YTO, XOTS MIPUHIIUI HEPUYHHEHUS yIepoa
JIEUCTBUTEIHLHO IPE/ICTABIIAETCA KaK He3aBUCUMasi HOpMa, OH, TEM He MeHee, He pACCMaTPHUBAETCS
KaK HEKHH aOCOJIIOTHBIA CTaHZAPT U TEM CaMbIM He 3aMeHseT IPUHIHI CIIPaBeJIUBOTO
HCITOJIb30BAHMUSA B TEX CIIyUasix, Koraa 0b6a 5Ty MPUHIUIIA, prima facie, MpOTUBOPEYAT APYT IPYTY.

K coxasnenmnto, IIpoekTs! crateii Komuccnu MexayHapoAHOTO NpaBa He YTOUHAIOT U MIPAMO
He YKa3bIBAIOT HAa CBA3b MEXK/Iy CIIPaBEJJIMBBIM HCIIOJIb30BAHMEM U HENPUYHWHEHUEM yIepoa.
Ha camom pnene, mmosleMuKa gake HE B TOM, MOYKHO JIM CUUTATh JIEUCTBUTEILHOU KaKyIO-JH0O
dopmy ymepba, a B TOM, Kak COIJIAaCOBaTh BBIIIEOTMEUEHHble /ABa mnpuHnumna. Craexyer
KOHCTAaTHPOBAaTh, YTO CTPOroe NpPUMEHEHHEe INPUHIHIA HENPUYUHEHUs yiiepba dakThuiyecKku
03Havaso OBl 3amper JII0O0T0 MCIOJIB30BAHUSA IOCY/IapCTBOM BEPXHETO OacceiiHa, MpeBpaTUB, TEM
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CaMbIM, JAHHBIA NPUHIUI B HEKYI0 ¢opMy TpeOOBaHUSA aOCOIOTHOU IIEJIOCTHOCTU CO CTOPOHBI
rocy/iapcTBa HIDKHEro moTtoka. CerofHs MOXKHO CKa3aTh, YTO YUeHbIe-IIyOJHIUCTHI B paMKax
MEKyHapO/JHOTO BOJHOTO IIpaBa IMOYTH €AMHOJYIIHO COIJIACHBI OTHOCHUTEJIBHO II€PBEHCTBA
IIPUHITUIIA CIIPABE/IJINBOTO HCIIOIb30BAHUA.

OnHaKo, MpUMeYaTeTbHO OTMETUTD, UYTO CHEIUAIBHBIN TOKJIATIUK 10 poekTy MakKadpu,
W3HAYaAJIBHO Tpejyiaran obparHoe. IIo ero MHEHWIO, IPUHIUII CIPABEIJINBOTO HCIIOJIb30BAHUA
MIOAYMHAETCSA IPUHITUITY HenmpuurnHeHusd yiepba. Tem He MmeHee, naxe cam MakKadpu He kazascs
MIOJTHOCTBIO YOEXJEHHBIM II0 5TOMY NOBOAY. OH BIIOCJIE/ICTBUH TPOAOJIKAA 3afABJIATh, UTO
OTMeYeHHOe TEePBEHCTBO IPaBWIa HEMPUYUHEHUs yliep0a He COOTBETCTBYET T'OCYAAPCTBEHHOU
IIPAKTHUKe, W II03/IHEEe YTBEPXKAQI, YTO CYIIECTBYeT «NpPAaso ueno8exka HA 800Y». 3Iech, Iin
arguendo, CTOUT OTMETHTb, YTO IPABO YeJOBEKA HA BOJIY BPSAJI JIU MOKET CYIECTBOBATh WJIM K€
UMeTh JIeHCTBUTEIBLHOCTD, €CJIM IEPBOCTENEHHOE IOpHUANYEcKoe 00g3aTeIbCTBO COCTOUT B TOM,
yTOOBI TMPABUJIO CIPABEIJIUBOTO HCIOJIH30BAHUA KATETOPUYECKU YCTYNIJIO MECTO IPUHITUITY
HeNpUYUHEeHUs yiiepba. YdeHble, KOTOpBbIE fABJIAIOTCA CTOPOHHHUKAMH II€PBEHCTBA IIpaBUJIA
HENpUYUHEHUs yiiep6a, BBIABUTAIOT TPU OCHOBaHW:A. Bo-TepBbIX, MpaBmiIo 3amuiiaer bOosee
caaboe TOCYZApPCTBO OT yiepba, IPUYMHEHHOTO 0oJiee CUAbHbIM TOCYAAPCTBOM. BO-BTODBIX,
IPaBWJIO YETKO OIpeJiesifeT, Kakoe rocyAapcTBO BUHOBHO B IpHUYMHeHuH yiiepba. Hakonen, B-
TPETHUX, HauboJIee Ba>KHbIE MTPOOJIEMBI B YIIPAaBJIEHUH OOIUMH BOJHBIMH PECYPCAMU OTHOCSTCS K
3azpa3HeHul0, a He K pacnpedeneHuro per se.

OnHako, OmATH-TAaKH, IMIpoaprymMeHTHpyeM a contrario. B pemenun BepxoBroro Cyxma
Fepmanun 1o geny Donauversinkung yka3aHo Ha HeOOXOAMMOCTh «YYUTBIBATH HE TOJIBKO
abCOJTIOTHBIN yIIIepO, HAHECEHHBIN COCEHEMY TOCY/IApPCTBY, HO TAKXKe M OTHOIIEHHE MTOJYIYEHHOTO
MIPENMYIIeCTBA OAHUM K yiepOy, npuunHeHHOMY Apyromy» (The Donauversinkung Case, 1927).
ITo soruke Cyza, IpUHIMI HEMTPUYMHEHUSA OIIYTHMOTO yIepba ecTh He YTO MHOE, KaK BhIPAIKEHUE
OTPaHUYEHHOTO CyBEPEHHUTETa IO OTHOILIEHUIO BOJHBIX PeCcypcoB. /IpyrMMU CJIOBaMH, 3TO U €CTh
BBIpaKEHUE CIIPABE/JIMBOTO UCIIOJIH30BAHUSA, KOTOPOE, HA CAMOM JieJie, 3apOANI0Cch UMEHHO Uuepe3
MIPU3MY OTPAHUYEHHOTO CyBEPEHUTETA.

PazpaboTka mepBOro mpoOeKTa CTaTed BbI3BAJIa 3HAYUTEJIPHOE HErOJI0BAaHUE CpEeIu
TOCY/IapCTB U YYEHBIX, KOTOpble paboTasyd HaJ JaHHOM TEeMAaTHKOH, IJIABHBIM 00pa3oM, Kak
yBUIEJIH, U3-3a B3auMOcCBA3u CTaThu 5 (CIIpaBeIIMBOE M pa3yMHOEe HCIOJIb30BaHue) U Cratbu 7
(IpaBWJIO HEPUUYHUHEHUS OIIYTHMOro Bpeza). B pesynpraTe KoMuccuss MexxyHapOJHOTO IIPaBa,
BHOBB IIepecMoTpesia GOpMYJIMPOBKH JIBYX cTaTeil. B utore ona ucnpaBmia CtaThio 7 B IMOJTHOM
o6beMe, octaBuB CTaThio 5 6€3 CyIeCTBEHHbIX H3MEHEHU .

Cratbs 7 Broporo ITpoekra Crarteii 6pl1a choOpMyIHpOBaHa TaK:

«Cratpa 7. 00A3aTE/IbCTBO HE HAHOCUTH 3HAUUMEAbH bl YIIEPO

1. TocymapcTBa BOAOTOKA JOJDKHBI TPOSBIATH OOAMNCHYH OCMOMPUMENbHOCMb TIPU
WCIIOJIb30BAHUU  MEXKAYHAPOJHOTO BOJIOTOKA TakKUM o0pa3oM, 4UTOObl He NPUYUHATH
3HAUUTEIBHBIN yIIIepO APYTUM rocyiapcTBaM BOJOTOKA.

2. B Tom ciryuae, Korzja Apyromy rocyAapcTBy BOAOTOKA, HECMOTPS HA IPOSIBJIEHHE JIOJKHOU
OCMOTPUTEJIbHOCTH, BCE K€ HAHOCUTCA 3HAUYUTEJIbHBIM yiiepO, rocyjapcTBO, KOTOPOE CBOUM
HCIIOJIb30BAaHMEM HAHOCHUT TaKOU yiiep0, B OTCYTCTBHUE COIVIAIIEHUS HA TaKOe HCIIOJIb30BaHHUE,
KOHCYJIbTUPYETCS C IOTEPIEBIINM I'OCY/IapCTBOM B OTHOIIIEHUU:

(a) cremeHu, B KOTOPOM TaKoe HCIOJIb30BAaHUE OKAa3aJIOCh CIIPABEIJIMBBIM M Pa3yMHBIM C
ydeToM (paKTOpOB, NepeuncyieHHbIX B CTatbe 6, ...» [moguepkHyTo aBTopoM] (ILC, 1994).

HoBas cratbs 7, mpu3HaBas CTaHAAPT «/OJLKHOM OCMOTPUTEIBLHOCTH» B maparpade 1 u
IpsAMO YKa3aB Ha «CIPaBEIJIMBBIA M Pa3yMHBI» B Tap. 2, KaK MPEACTABJSETCS, MOAUUHSET
MIPaBUJIO «HEMPUYUHEHUS yiiepba» MPUHITUILY CITPABEIJIMBOTO HCIIOIH30BAHUS.

ITepedopmynupoBka CTaThH 7, OJTHAKO, BHOBb ITOIBEPTAETCS PE3KON KPUTHKE. 3aKpeIIEHUE
KATeropuM «JI0OJDKHAsA OCMOTPUTEBHOCTh» IIPUBEJIO K HOBBIM mpobsiemam. Ilo MHEHHUIO
JIOKJIaurka Po3eHCTOKA, «/I0JKHAA OCMOTPUTEIBHOCTD SABJISETCA 00513aTeJIbCTBOM ITOBEJEHUS, a
He pesysabratra» (ILC Report, 1994).

Takum obpaszom, mepecmorpeHHas CraThd 7 3aHsIa 0OJiee JTO3BOJIUTENIBHYIO IO3UIIHIO,
HECMOTPs Ha Bce 0oJjiee CKyJHOE U KOHKYPHUPYIOIee HCIIOJIb30BaHME BOJHBIX PecypcoB. ITO
MIPUBEJIO K YTBEPXKAEHUIO O TOM, UTO, XOTA KaKOe-TO JIEUCTBHE MOKET HAHECTH 3HAUYUTEJIbHBIN
ymep0, 3TOT GakKT He 00A3aTeSBbHO OyZEeT SABJIATHCA OCHOBAaHMEM /IS ero 3ampeta. Ipyrumu
cy10BaMH, 0083aTeILCTBO, KOTOPOE yeTaHaBanBaeT CTaThs, KacaeTcs CPeZCTB, a He Iesel.
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HeroymoBanue co CTOpPOHBI MHOTHX, HaKOHEIl, MPUBEJIO K 3aBepIIAIOIeld CTaJiii pabOThI
Komuccun, kotopass BHec/Ia He3HAuUTeJIbHble HM3MeHeHUs B CTaTblo 5, OJTHAKO, CYIIeCTBEHHO
ckoppektrpoBasa CrtaTpio 7:

«Crarpa 7. 06:a3aT€/IbCTBO HE HAHOCHUTD 3HAYUTEIbHBIN yIIepo

1. TocymapcTBa BOJOTOKAa IIPU HCIIOJIB30BAHUU MEKYHAPOJIHOTO BOJOTOKA Ha CBOEH
TEPPUTOPUM TPUHUMAIOT 6ce Hadaexdcawjue Mepbl JJis1 TPEeAOTBpAIlleHUs HaHEeCeHUs
3HAYUTETLHOTO yIepba APYyTrUM rocyiapcTBaM BOJAOTOKA.

2. B Tom ciydae, Korja rocyiapcTBy BOJOTOKA BCE K€ HAHOCUTHCS 3HAUMTEIbHBIN yIIEPO,
roCy/IapCTBO, KOTOPO€ CBOMM HCIIOJIb30BaHMEM HAHOCUT TaKOH yIepO, B OTCYTCTBHE COTJIAIIEHUS
0 TaKOM HCIIOJIb30BaHUM, IPUHUMAET 8ce Halaexcawue mepbvl, ¢ A0JKHBIM yIE€TOM IOJIOKEHUH
cTaTed 5 ¥ 6, B KOHCYJIBTAI[UH C IIOTEPIEBIINM T'OCYAAaPCTBOM, JIJISI TUKBU/IAIIUY I YMEHBIIEHUS
TaKkoro Yymepba W, NpH HeOOXOAUMOCTH, JJIA OOCYKAEHUs BOIpOca O KOMIIEHCAI[UH»
[moguepkHyTO aBTopoMm] (KoHBeHIUA 1997).

Takum oO6pasoM, map. 1 CT. 7 Iepelresl OT TpeOOBaHUA 110 MPEAOTBPAIEHUIO «OWYMUMO20
ywepba» K OOSA3aHHOCTH TPOSBIATh  «JOANCHYH  OCMOMPUMEAbHOCMb» C  IEJIBI0
MPEJIOTBPAIEHUs «3HAYUMeAbH020 ywepba» W, Aajee B KOHEYHOM HTOTe, K O0S3aHHOCTH
MPEAIPHHATh «CoOmeemcmaywiue Mepbl» € TEIbI0 TMPEJOTBPALIEHUS «3HAUUMEAbHO20
ywepoba».

EcTtecTBeHHO, MOTYT BOBHUKHYTHh BOIIPOCHI OTHOCUTEILHO IOPUAUUYECKOTO 3HAUEHUs TaKOTO
BBIPOKEHUS, KAK «CO0MBemcmayroujue mMepbl», WIH Ke aHAJIOTHIHBIM 00pa30M BBIPIKEHUS «8Ce
npakmuueckue mepvbl» (1 npyrue moAoOHbIE (QOPMYJIHPOBKU). Takue BBIPDAKEHUS HPUHATO
paccMaTpuBaTh KaK OTPaKAOIKe 00s13aTeTbCTBA 0HCHOU ocmompumenvHocmu. Cka3aHHOE, B
YaCcTHOCTH, MOATBEpPKAaeTcd B kKoMMeHTapuax Komuccum Mexaynapoauoro IIpasa. OxHako, B
5TOM OTHOIIIEHUH, ¢ KoMuccruei MOXKHO U He COTJIACUThCA. VICITOIb30BaHe TAKUX BhIPAKEHUH He
o0si3aTeJIbHO  O3HA4yaeT, UYTO OHU MPEJACTAaBJIAIOTCA KakK  00s13aTebCTBA  JIOJDKHOU
OCMOTPUTEJIPHOCTA. B KauecTBe IIpuMepa, MOKHO BCIIOMHUTHh BEHCKYI KOHBEHIIUIO O
JIUTUIOMATUYEeCKUX CHOIIeHusX 1961 rozma. Cr. 22 w 29 KOHBEHIIUM KacarmTCs 3all[UThI
MPE/ICTaBUTEIBCTB U IMIUIOMATOB. B HUX MCIOJIb3yeTCs BRIPAKEHHE «BCE HaJJIeKall[ie MePhI», HO
KOTOpOe, KaK IMpPaBWIO, pacCMaTpUBAeTCs KaK yCTaHaBJIWBaiollee o00s3aTeJbCTBA  IIO
MPEIOTBPAIIEHHI0 KaKoro-n6o coObITHsA. [lojydaercs, 4TO OKOHYATEIbHBIH TEKCT CT. 7 OIATH
MIPUBOUT B 3a0JIyKJeHUE, Be/lb, €CJIU MOKHO apTyMEHTHPOBATh a contrario, He MOHATHO B KaKMX
cydasx IMoA0OHbIE BBIpAXKEHHUsI OYAyT /IeHCTBOBATh KaK 00A3aTEIbCTBO NOBEOCHUS, a B KAKUX
pe3yavmama.

B HekoTOpO# creneHu, ob6JIeryeHre 3TOH Mpo0ieMbl MOKHO HAUTH B pellleHWH TpUOyHasIa o
uzBectHoMy zienty Alabama Claims 1872 rozna. TpuOyHasT onpeaesi «I0/IKHYI0 OCMOTPUTETLHOCTD»
KaK «OCMOTPUTEJIBHOCTD, KOTOPasi MMPOMOPIUOHATIbHA MazHumyady deticmaus u 00CIMOUHCMaY, U cune
enacmu, xomopas ee ocyuwiecmseasem...» [moguepkuyro aBropoMm] (The Alabama Claims: 572-573).
[To norvike TpuOyHasia CTAHOBUTBCA sICHO, UTO KOHIENIUA JO/DKHOM OCMOTPUTEHHOCTU
MIpe/iCTaBjIsAeTCS JIOBOJIBHO THOKOM KaTeropueu, KOTOpas IpefHa3HaueHa i ydera (aKTOB U
00CTOATEJIHCTB KAXK/IOTO KOHKPETHOTO cyiydas. CTaHOBUTHCSA TaKKe SICHO TO, YTO OCMOTPUTEILHOCTh
rocy/IapCTBa I0IKHA OBITH IIPOITOPITMOHATILHO «MATHUTY/Ty I€UCTBU». B KOHTEKCTE MEXK/TyHapOTHBIX
BOJIOTOKOB 3TO OYyZIET OTHOCHUTHCS K XapaKTepy IpeJjlaraeMou AesTeTbHOCTU M PUCKA TTPUIUHEHUS
3HAYUTEJIHHOTO yirepOa. J[pyroi acekT OTHOCUTCS K OCMOTPUTETLHOCTH, KOTOPAas ITPOIIOPITUOHAIBHA
«cune eaacmu, Komopas ee ocywjecmensiem». IATO IMO3BOIWIO Obl PAcCMOTPETh CIIOCOOHOCTU
OTIPEeJIEJIEHHOT'O TOCYAapCTBa II0 OCYIIECTBJIEHHUI0 KOHKPETHBIX Mep, HalleJIEHHBIX Ha HCIIOJIb30BaHUE
OTIPEeJIEJIEHHOTO BOZHOTO Pecypca, BKJIIOUas TaKyKe TaKhe BaykKHble (paKTOPhI JAHHOTO TOCYJapCTBa,
KaK SKOHOMHMYECKHE, HayuyHble U TexHuueckue. CKazaHHOE BIIOJIHE MOJKET O3HA4yaTh, 4YTO OoJiee
Pa3BUTOE TOCYAAPCTBO YacTo Oy/IeT UMeTh 00Jiee BHICOKHI YPOBEHD JOJKHOM OCMOTPUTETBHOCTH, UeM
MeHee Pa3BUTOE rOCY/IapCTBO.

Takum 0O6pazom, HECMOTpPSI Ha ONpe/ieIeHHbIEe HEJIOCTATKU M HEOIPe/IeJIEHHOCTh KOHIIEIIIHT
JIOJDKHOW OCMOTPUTEJNIBHOCTH, CJIEJTlyeT YTBEPIKJATh, UTO caMa e€e THOKOCTh MOJKET CJIYKUTh B
KaKOM-TO Mepe IaHaleel i pelleHus CJI0KHBIX MPo0JeM, CBA3aHHBIX ¢ BOAHBIMU PeCypCaMH.
Kak O6b1 TaMm HU ObBLIO, CjeAyeT IPHU3HATH, YTO OBLI JIOCTUTHYT 3HAYUTEHBHBIM IIPOTpPECC
OTHOCHUTEJIPHO COJIEp3KaHUs KOHIENIINHU JIOJKHONM OCMOTPUTEILHOCTA B MEXKIyHAPOHOM IIpaBe
OKPY>KaroIel Cpebl B IIEJIOM U, B YACTHOCTH, B OTHOIIIEHUH OOIIHMX ITPUPOJTHBIX PECYPCOB.
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Cratbsa 11 KoHBeHIINN 1O IPEIOTBPAIEHUIO 3aTPA3HEHNA MOPs cOpocaMU OTXOZ0B U JPYTUX
MaTepHhasoB IpefycMaTpUBaeT, YTO JOTOBapUBarolliecs CTOPOHBbI IPUHUMAKT 3(P@eKTUBHbIE
Mepbl «B 3aBHCHUMOCTH OT CBOUX HAyUHBIX, TEXHUYECKUX U HKOHOMHYECKUX BO3MOKHOCTEH ...».
CorsacHO cT. 3 MoOHpeaJIbCKOU Pe30JII0NUU O 3arpA3HEHUU BOJHBIX PECYPCOB MeXKIYHAPOJHBIX
ZPEHAKHBIX OacceliHax, rocyiapcTBa 00sA3aHbl IPUHIMATD «Bce HEOOXOIMMbIe 3aKOHBI U ITPaBUJIA
U npuHAIU 3QdEKTUBHBIE U a/IeKBAaTHBIE 3/IMUHUCTPATUBHBIE MePHI U Cy/le0HbIe MPOLEYPHI I
obecrieuyeHNs BHITIOJTHEHHUA STUX 3aKOHOB U IIPABUJI».

ITomobHBIE TOAXOABI, OTPaKAIOIIMeE, IO CYTH, COZep:KaHue JO/LKHOM OCMOTPHUTEIBHOCTH
OTMeYaloTcA Takke U B KoHBeHIIMU 110 MOpCKOMY npaBy 1982 roza u B bazenbckoit KonBeHnnu o
KOHTPOJIE 32 TPAHCTPAHUYIHON NEPEBO3KOM OIMACHBIX OTXO/IOB U UX yAaJeHneM 1989 roza.

4. Pe3yabrarsl

I[Ipu paccMOoTpeHMM @IpUHIIUNA CIPABEJJIMBOTO HCIIOJIB30BAaHUA, AaBTOP JAHHOTO
HCCIe/IOBAaHUA  BBIABJIAET, YTO KOHILENIUA CIPaBeJJIMBOIO HUCIOJb30BaHUA, KaK OHa
IIpeJICTaBJIsAETCA Cero/iHsA, pacCMaTpPUBAaeTCs B 3HAUUTEJIbHOU CTelleHW KaK pa3BUTHE JPYrou
(paHHel) KOHIIENIINH, a UMEHHO, CNpagedauso20 pacnpedeneHus, KOTOPoe, Kak BUAHO U3 CAMOTO
Ha3BaHU#A, aKIleHTUPYeT BHUMaHNe Ha paclipe/leJieHUH /10leld uMelolielicsa Boibl. TeM He MeHee,
CIIpaBeJyINBO OTMETHUTD, UTO JIaHHAA KaTeropus IMOCTENEHHO YCTYyNUJa CBOE MECTO, KOHIENMIINU
CNpasednuUB020 UCNOAb306AHUSL W CETOJAHSA, MOXHO C YBEPEHHOCTBIO KOHCTAaTHPOBATH, YTO
MOA0OOHBIA KOHIIENTYAJIbHBIN I€PeX0j] UMEeEeT BECKYI0D M OOOCHOBAaHHYIO NPHUYHHY, IOCKOJIBKY
IIOCTETNIEHHO ITPAaBOBOE MBIIIJIEHHE IIEPEIIIO OT IPOCTOTO 81a0eHUS OTIPE/IeJIEHHBIM KOJIHMYECTBOM
BOJIBI K NPABY HA UCNI01b3068aHUe BOABI WU HA NOAYUYEHUE 8bl200bl OM UCNOAb308AHUS BOJIBI.

Jlanmee, mpu pacCMOTPEHUU B3aWMOCBI3U MEXKAy JAHHBIM IPUHIUIIOM W KOHIIENIIHEN
Yywepba, aBTOp MPUXOJUT K BBIBOAY, UTO KJIIOUeBas B 3TOM oTHomeHnu CraTthsa 7 KoHBeHImu
1997 rofia MOJBepIJach PsAAY CYIIECTBEHHBIM H3MeHeHHsAM. B wacTHOCTH, cTaThAd Ha IyTH K
MOOBIBAHUIO CBOETO KYJIBMHUHAIIOHHOTO HOPMATHBHOTO OOJIMKAa IEepelnuia OT TpeOOBaHUSA IIO
MPEAOTBPAILEHAI0  «OWymumo2o ywepba» K  OOSI3aHHOCTA  TPOABIATH  «OOANCHYHO
0CMOMPUMEAbHOCMb» € TEJIbI0 IPENIOTBPAIIEHUs «3HAYUMEAbHO20 Yulepba» W, Jajiee B
KOHEYHOM HTOTe, K OOSI3aHHOCTH WPEANPUHATh «COOMEemcmseywjue Mepbl» C IEJIbI0
MPEAIOTBPAIIEHUs]  «3HAYUMEeAbHO20 Yyulepba». 3aech, €eCTeCTBEHHO, BO3HUKJIU BOIPOCHI
OTHOCUTEJIBHO IOPUINYECKOr0 3HAUEeHUs TAKOr'O BBIPAKEHUS, KaK «COOmeemcmayoujiue mepwl»,
WIN K€ aHAJIOTHYHBIM 00pa3oM BBIDAXKEHUs «8Ce npakmuueckue mepvl» (U Apyrue mojo0HbIE
dopmynupoBku). Takue BbIpa’keHUs MPUHATO PACCMATPUBATh KaK OTpaKalolue 00s3aTeIbCTBA
doicHoll ocmompumenvHocmu. IlociienHee 06513aTeNILCTBO, XOTS YPEBATO PAZJOM HETOCTATKAMHU U
HEOIpeZIeJIEHHOCThIO, TEM HE MeHee, IPEJICTABJISETCA, YTO caMa ee THOKOCTh MOXKET CJIYKUTh B
KaKOU-TO Mepe IMaHareel /s peleHus CJI0KHbBIX TPo0JIeM, CBA3aHHbBIX C BOJHBIMH PeCypCaMH.

5. 3aKJIIOUeHUEe

[Ipuxo/isi K BBIBOAY, MOKHO KOHCTaTHPOBAaTh, YTO B 00JIaCTH MEXKAYHAPOIHBIX BOJIOTOKOB,
59TO HE HACTOJIbKO IPUYMHEHWE 3HAYUTEJLHOTO yIepba KakK TaKOBOTO, a HeOoOOCHOBAaHHOE
NpUYHuHeHue yiiepba, KOTOPHIA ABJsAETCS HENpHeMJIEMBIM C TOYKH 3pEHHs IIpaBa
TPaHCTPAHUYHBIX BOJHBIX PecypcoB. J[pyruMu cjI0BaMU, IOBeeHNE TOCYAapCTBa, IPUBOAIIEE K
HEKOTOpOMY yiepOy — /[Jaske He3HAUYUTEeJbHOMY yIiep0y — MOKeT OBbIThb pasyMHBIM WJIN
000CHOBAaHHBIM B OIIPEJIEJIEHHBIX OOCTOSATEILCTBAX, H, CJIEOBATEIbHO, TAKOU YyIIEPO MOXKET
paccMaTpUBAThCA KaK JOIYCTUMBIM CO CTOPOHBI MOCTPA/ABIIIETO TOCyAapcTBa. Yiepb mogo0HOTro
po/ia MOKET OBITh JOIIYCTHMBIM JJISI JOCTHKEHHs OOIIEro peskuMa CIIPaBeAIMBOIO U Pa3yMHOTO
HCIT0JIb30BaHuA. ECTeCTBEHHO, MpUUHHEHHE yinepba Tak:ke MOKeT ObITh HEOOOCHOBAHHBIM, U B
5TOM CJIy4dae 5TO IOBJIeUeT 3a cOO0M OTBETCTBEHHOCTD I'OCYZIapCTBa, HAHOCSIIEr0 TAKOH yIepo.

Takum 00pa3oM, IMEHHO THMOKOCTh IpaBHia O HENPUYWHEHWU Bpena/yiepba Jeaer ero
COBMECTHUMBIM C IPUHITUIIOM CIIPaBEIIMBOTO M Pa3yMHOTO HCIIOJIb30BaHusA. U, kak argumentum
ad consequentiam, TIOJIy4aercs, 4YTO HET HEOOXOAUMOCTH C€02/1a4C08bl8AIMb TPUHITUAIIBI
HENPUYWHEHUS Bpea U CIPaBEeJINBOTO HCIIOIb30BaHuA. Ha caMoM fieie, OHM He YTO WHOE, KaK
«JIB€ CTOPOHBI OTHON MEJIaTH».
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IIpuHIUI CIpaBeIJIMBOrO 1 pa3yMHOTO UCIIOJIb30BaHUA
B IIPaBe TPAHCTPAHUYHBIX BOJHBIX PECYPCOB

Anrap MeiiposH?:”
a Poccuiicko-ApMAHCKUHM YHUBEPCUTET, Pecirybinka ApMeHus

AnHOTamuA. BBuay pa3HooOpasus MaTepHaIbHBIX HOPM, KOTOpPblE TaKKe MOTYT
BapbUPOBATHCA MO BAKHOCTU U AKTYaJIbHOCTH, aBTOP B paMKaX JAHHOW CTaThbU pPacCMaTpUBAET
MPUHIUI CIIPABEJJINBOTO M Pa3yMHOTO HKCIIOJIb30BAHUS TPAHCTPAHUUYHBIX BOJHBIX PECYPCOB,
KOTOPBIU I10 CYyTH B HACTOSIIIEEe BPEMsI SBJISIETCS CAMBIM IIPOTPECCUPYIOIINM U QyH/IaMeHTaTbHBIM
MPUHIIMIIOM, HA OCHOBE M BOKPYT KOTOPOTO JEHUCTBYIOT BCE OCTaJIbHbIE MaTepHajbHble HOPMBbI
JTAaHHOU cephl.

Mo3kHO CKa3aTh, YTO O0OCY:KTaeMbI IPUHITAI HAXOUTCA MEKAY ABYMSA KOHKYPUPYIOIIUMH
JIOKTPHHAMH IIpaBa TPAHCTPAHWUYHBIX BOJHBIX PECYPCOB: abCOJIIOTHOTO TEPPUTOPHUATBHOTO
CyBepeHHTeTa U aOCOJIIOTHOU TEPPUTOPHUATIBHOU [IEJIOCTHOCTH

Hcropuyeckn, Korga (QOpMyIHpPOBAJIOCH IPAaBHIO CIPABEAJIMBOTO W Pa3yMHOTO
HCIIOJIb30BAHUs, MEKAYHAPOJHOE IIPaBO OKPY’KAIOIeld CpeAbl B OCHOBHOM OCHOBBIBAJIOCH Ha
po06JsieMax, KOTopble ObLIH JINOO COBEPIIIEHHO HESCHBI, JTU00 MMEH BTOPOCTENIEHHOE 3HAUEHUe,
JIM00 TTPOTHUBOPEUMIIH APYT APYTy. TakuMm oOpa3oM, IMEHHO Ha 3TOH ITOYBe ObLI cHOPMYITMPOBAH
MIPUHIUAI CIIPABEJIMBOTO U Pa3yMHOTO HCIIOJIb30BAaHUsA, YTOOBI COIVIACOBATH MHOTHUE U3 STHUX
po0JIeEM B yCTAHOBUTH HOBYIO PEAJILHOCTH B paccMaTpuBaeMou cdepe.

KirroueBble ¢JjI0Ba: CIIpaBe/IMBOE U PA3YMHOE UCII0JIb30BAHNE, TPAHCTPAHUYIHBIN BOJITHBIN
pecypc, KouBeHIusA 0 mpaBe HECY/IOXOAHBIX BHUIOB MCIOJIB30BAaHUSA MEKAYHAPOAHBIX BOJOTOKOB
1997 royia, Bepxosusbiii Cyz CIIIA, yiiep0.
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Abstract

The article deals with the rights of disabled children in changing world order. It is noted that
children with disabilities have the right to protection from exploitation, violence and various abuse
of their vulnerable position. Trafficking in children with disabilities related to forced begging is one
of the criminal acts committed by human traffickers. Child traffickers also force victims to commit
sexual exploitation or various street criminal acts. Forced begging by children is a grave violation of
children's rights and requires urgent action both by individual States and by the international
community as a whole.

To protect children from forced child begging and to fulfil their international obligations,
states must ensure that international legal instruments on begging, slavery, child labour, trafficking
or child protection can be used to punish those who exploit children.

Prevention was in some cases the only long-term solution to forced child begging, but efforts
to achieve that goal took time and must be combined with other strategies, as children already
abused needed more urgent assistance.

Keywords: rights of disabled children, changing world order, protection from exploitation,
trafficking in disabled children, forced begging.

1. BBenenue

B coBpemenHoM Mupe 6osiee 650 MHIJUIMOHOB YE€JIOBEK SBJISIOTCS WHBAJIUIAMH, YTO
cocTaBiisieT 10 % OT ob1iero yncsa el B Mmupe. 80 % 13 HUX KUBYT B PAa3BUBAIOIIUXCSA CTPAHAX.
HexoTopble eTU-UHBAIN/bI OJHOCTbI0O UHTETPUPOBAHBI B OOIIECTBO U BHOCAT B HEe aKTUBHBIU
Briaja. OpHako — mozaaBisAollee  OOJIBIIMHCTBO — JleTeH-UHBAIMOB  CTAJKUBAaeTCsa ¢
JIUCKPHUMUHAIMEN, U30JIAIUeN U Jlaske )KeCTOKUM oOpaiienrneM. MHorve JeTH-UHBAJIU/IBI )KUBYT B
YCJIOBUSIX KpaWlHEN HUIINETHI, B YUIeOHBIX 3aBeJ/IeHUsX, 0e3 0O0pa3oBaHusl, pabOThI U BO3MOKHOCTEH
JULS peayIn3aliiy CBOero MOTeHI[HAaIa U CTAJIKUBAIOTCA C LIeJIBIM PAZOM APYTHUX IPOOsIeM.

deHOMEH WHBUIMIHOCTA TECHO CBSI3aH C IEJBIM PAJIOM OCTPhIX mpobseMm. ConmasibHas
U30JIAIUA W TIOPOYHBIA KDY «HUHBAJIUJHOCTh — HEBO3MOKHOCTh IIOJIYYUTh JIOCTOHHOE
obpa3zoBaHMe — HEBO3MOXKHOCTh HAWTH pabOTy — HUIETa» — 5TO PeATbHOCTh, C KOTOPOH
CTQJIKUBAIOTCS MUJUTUOHBI JIETEH B OT KOTOPOU HE 3aCTpaxOBaH HUKTO. [IoBceMeCTHO MHBAJIU/THOCTD
MOBBIIIAET PHUCK 0e3paboTHUIbI — B HEKOTOPBIX TOCYApCTBAaX OKOJIO 80 % WHBAIUIOB
TPYAOCIIOCOOHOTO BO3pacTa He MOTYT PeaIn30BaTh cBoe mpaBo Ha TpyZ (Lykhina, 2011: 3).

* Corresponding author
E-mail addresses: marya_babanova@inbox.ru (S.E. Smirnykh)
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2. Marepuajbl U MeTOXbI

B mpouecce mcciefoBaHUA ITPUMEHSJICA KOMIUIEKCHBIN IOAXOJ, K PAaCCMOTPEHUIO IIpaB
JleTe-UHBIN/IOB. ABTOD PYKOBO/ICTBOBAJICS ITOJIOXKEHUAMHU OOIIel TeOpUH IIpaBa U rocyZapcTsa
U TEOpUH MEXKIYyHApOAHOro mpasa. [Ipu MOATOTOBKE cTaThU OBLIM HCIOJIB30BAHBI CIJIEAYIOIIVE
MeTO/bl: aHAJIN3 U CUHTe3, abcTparupoBaHUe, 0000IIeHUE, eAYKIUSA, MOJIeJINPOBAHUE,
CPaBHUTEJIBLHO-IIPABOBOM MeTO/ U MHorue japyrue. IIpaBa JieTeli-MHBIHIOB HUCCIEAYIOTCA B UX
HCTOPUYECKOM DPa3BUTHH, VYYUTHIBAsA CJIOKHBIM IIPOLECC peayn3alliy, 3aKOHOMEPHOCTEH
CTaHOBJIEHUSA U 3BOIOIUH. CPaBHUTEJIBHBIN METO/T KaK OJIUH U3 TJIABHBIX METOZ0OB COBPEMEHHOTO
MIPABOBE/IEHUS UCIIOJIB30BAH B COUETAHUMU C APYTUMU METO/IaMU HAYYHOTO IMO3HAHUSA U TO3BOJII
BBISIBUTh CXOZICTBA M PA3JIMYUs NPaB JAETeH-UHBAJINUJIOB B MEXKIYHAPOJHOM U HAI[MOHAJIHHOM
npaBe. Jlornueckuii MeTOJ WCC/IEIOBAHUS TIIpaB JleTel-MHBAJIUZ0B OCHOBAH HAa 3aKOHAX
dbopMasbHOU JIOTUKH.

3. O0cy:xxnenue

JeTu-uHBaIUbl U UX CEeMbU IIOCTOSHHO CTAJKUBAIOTCA € IPENATCTBUAMM Ha IIyTH
OCYIIIECTBJIEHHSI CBOUX OCHOBHBIX ITPaB YeJIOBeKa U UX MHTerpanuu B obmectBo. VX crioco6HOCTH
WTHOPUPYIOTCSA, MX BO3MOXKHOCTH HEJOOIEHUBAIOTCA, a WX IOTPeOHOCTSAM YAeseTcs Majio
BHHUMaHHA. TeM He MeHee, 6apbephl, ¢ KOTOPHIMU OHU CTJIKUBAIOTCHA, Yalle BO3HUKAIT B
pe3yJIbTaTe OKPY?KAIOIIEHN CPe/bl, B KOTOPOI OHU »KUBYT, UeM B Pe3yJIbTaTe UX MHBAJIU/THOCTH.

VHBaIMAHOCTD [leTed ABJIAETCS KaKk NPUYMHOM, TaK U CJIeJCTBUEM OemHoctu. [letu-
WHBAJIU/BI 00J1/1aI0T, B YaCTHOCTH, CPAaBHUTEJIPHO 00Jiee HU3KUM ypPOBHEeM oOpasoBaHmUs, OoJiee
HHU3KOU 3aHATOCTHIO U 60JI€€ BBLICOKUM YPOBHEM 0€3pabO0THIIbI, XyIIIUMHU YCIOBUAMU KU3HU.

KoHBeHITUA O MpaBax WHBAIHAOB 2006 T. He IPEAYCMATPHUBAET OIPENEIeHUS MOHATHUSA
«MHBAJIUAHOCTh», @ CKOpEe YCTAaHABJINBAeT HEKOTOPbIE PYKOBOZAIINE YKa3aHUS B OTHOIIEHUH
MOHATHUS «HMHBAJIUIHOCTh» U €Tr0 aKTyaJabHOCTU /i KOHBEHIIMM O MpaBaxX MHBAIUJOB 2006 T.
B mpeam6ysie KoHBeHIINM 0 mpaBaxX MHBAIHNIOB 2006 T. 3aKpeIUIeH MOJIX0/I K WHBAJIUAHOCTU KaK
COLIMAJIBHOU MOJIeJId WHBAJIUJIHOCTU IIyTeM IIPU3HAHUA TOTO, YTO «UHBAJIUJHOCTbH SBJISAETCHA
SBOJIIOIIMOHUPYIOIIEeH KOHIeNnIInel 1 UTO MHBAJIUIHOCTD ABJISETCA pe3yJIbTaTOM B3auMO/IeHCTBUA
MeXK/1y JIUIIAMU ¢ HapyLIeHUsMU 3/10pOBbs U O0apbepaMu, KOTOpble IPENATCTBYIOT UX IIOJIHOMY U
3(pdeKTUBHOMY YUaCTHIO B ’KU3HHU OOII[eCTBA HApaBHE ¢ ApyruMu». C 3TOH TOYKYU 3pEHUSA yUacTue
WHBAJIUOB B KU3HU o0OmiectBa — Oyab To pabora, yueba, mMOcelleHHe Bpadyell WJIM y9acTHUE B
BBIOOpAX — OTPAHWYMBAETCS WJIM WCKJIIOUAETCS He 10 MPUYNHE HX WHBUIMJAHOCTH, a H3-3a
pa3MYHBIX 0OaphepoB, KOTOPbIE MOTYT BKJIIOYaTh B cebs ¢usmyeckre Oapbepbl, a TaK¥Ke
3aKOHO/IATEJIHCTBO U TIOJIUTHKY B HEKOTOPBIX CITyJasiX.

HecmoTpss Ha TO, UTO AETH-WHBAJIU/BI JOJLKHBI 00JIa/IaTh BCEMH NPaBaMU YeEJIOBEKA,
UX YA3BUMOE TIOJIO’KEHHE CO BpeMeHeM He MeHseTcsA. IMeroTcs: JaHHbIe, CBUAETETBCTBYIONIHNE O
B3aMMOCBSI3H MEXK/Iy COIMATbHO-OKOHOMHYECKOH YSI3BUMOCTBIO JIeTeH, WHBAJIUIHOCTHI0 U
obpazoBaHueM. JleTH-UHBAIUABI SABJISAIOTCA OJHUMU W3 HauOOJiee OTUYKIEHHBIX IPYII JIeTel,
CTAJIKMBAOIIUXCA C HIMPOKO PACHpPOCTPAaHEHHBIMH HapylleHHUAMH ux mnpas. CokpalieHus
MacimTaboB HUIIETH U HEPABEHCTBA B MUPE He yJACTCsA JIOCTUYD 0e3 yueTa IpaB U MOTpeOHOCTeH
JeTel-nHBaINUI0B.

B coBpeMeHHOM MUpe HAaCUUTBHIBAeTCA OT 93 ZI0 150 MJIH. JleTeH-mHBaIUA0B. [1o oneHkam
BcemupHO!l opraHusanuy 37paBOOXPAaHEHMsA, OKOJIO 5 MPOLIEHTOB 3THX JeTell B BO3pacre 0
14 JieT, WU 95 MHWUIMOHOB JieTel, UMEIOT YMEePEHHYI0 WIN TKeIylo (GOopMy HHBAIUIHOCTHU.
ITo ontenkam Jlerckoro ¢ouza Opranuzamuu OObeuHEeHHbIX Hamuii, 9O HpPOIEHTOB JeTel-
WHBAJIUJIOB B Pa3BUBAIOIIUXCS CTPaHAX HE IOCEMIAIOT IIKOJBbI U, B CBA3U C 3TUM (DAKTUUECKHU
OKAa3bIBAIOTCS JIUIIIEHHBIMU ITPaBa Ha 0Opa3oBaHUE.

Hampuwmep, B Yranne 35 % JeTel-UHBAIU/IOB SBJIAIOTCS HETPAMOTHBIMU, B TO BpeMs KakK
cpenu fietelr 6e3 OTpaHUYEHUH KU3HEIESITETbHOCTH 3TOT ITOKa3aTeslb COCTaBJIsAET 22,7 %. Bo Bcem
MHpe MHOTHE JAeTH-WHBAJIW/Ibl HUKOI/IA HE IOCEIaroT IIKOJIbl. COIJIACHO Iepemnucu JeTed B
BO3pacTe 11 JIeT, BEPOATHOCTh 3aUMCJIEHUSA B IIKOJIBI ObIa Ha 13 IYHKTOB HIDKE Y JIeTed c
OTPAHMYEHHBIMU  BO3MOXKHOCTAMH IO CPaBHEHHI0O ¢ JeTbMuU 0e3  orpaHUYeHUun
JKU3HeZeATebHOCTU. TeM He MeHee, HeCMOTPS Ha 5TO, UMEETCS OTHOCUTEIHPHO MaJIO JAHHBIX O
JleTAX-UHBAINU/IAX, a (pakTUUecKue JaHHbIE OCHOBAHBI HA MEHBIIIEM UHCJIE UCCJIEIOBAHUN, YeM T10
OospIIMHCTBY Apyrux rpynm Aerei (Walugembe et al., 2019: 172).
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C poxJaeHUs AeTH-UHBAJIUABI MOTYT OBITh HWCKJIIOYEHBI W3 OOINECTBA, CKPBITHI OT
(pr3rUecKX KOHTAKTOB, OT CTUMYJIAIIUU JBUKEHU U pa3BUTHUA sA3blKa. HeocTaTOUHBIN yXOJT 3a
JIeTbMHU-UHBAJIUIAMHU, MIPOOEIbl B UX 00pa30oBaHUHM HE MOTYT OBITh KOMIIEHCUPOBAaHBI B 0oJiee
MO3/THEM BO3pACTe — 5TO PEMIAOIINN 1 YHUKAJIbHBIN 3TAll )KU3HU JleTeH-UHBATUOB.

B cuny cr. 24 KoHBeHIIUM O TpaBaX MHBAJIUAOB 2006 T. Tocy/apcTBa IPU3HAIOT IPaBO
WHBAJIU/IOB Ha oOpas3oBaHuWe. B messax ocyIecTBIEHUsT 3TOTO IpaBa 0e3 AUCKPUMUHAIIUU U Ha
OCHOBE PpaBEHCTBAa BO3MOKHOCTEH TOCy/IapCTBa JOJDKHBI 00€ecIleunuBaTh WHKIIO3UBHOE
obpa3oBaHHEe Ha BCEX YPOBHSX U OOyuyeHHE Ha IPOTSIKEHWU BCEU JKU3HU, CTPEMSCH K DTOMY:
MIOJTHOE Pa3BUTHE YEJIOBEUECKOTO MOTEHITNAA, a TaK)Ke UYyBCTBA JIOCTOMHCTBA U CAMOYBAKEHUA U
MOBBIIIIEHNE YBa)KEHHsA K IIpaBaM 4YeJOBeKa, OCHOBHBIM CBOOOJIaAM U  UYeJOBEUYECKOMY
pa3HO00pa3uI0; pa3BUTHE JJUYHOCTH, TAJIAHTOB ¥ TBOPYECTBA MHBAJIU/IOB, & TAKXKE UX YMCTBEHHBIX
1 GUBUYECKHUX CIIOCOOHOCTEN B MAKCUMAaIbHO BO3MOKHOM CTENEHH; PaCIIMpEHHe BO3MOKHOCTEH
WHBAIUIOB 111 3P PEKTHBHOTO YIaCTHsA B JKU3HU CBOOOTHOTO O0IIEeCTBA.

[Ipy 5TOM [eTH-WHBAJIUALI He JOJDKHBI HCKJIIOYAThCS W3 CHUCTEMBI OeCIUIaTHOTO U
00s13aTeJIbHOTO HAYaJbHOTO WJIN CcpefHero obpas3oBaHHA. MHBaIUABI JOJLKHBI UMETH JOCTYII
HapaBHE C JPYTMMU JIUIIAMH K WHKJIIO3UBHOMY, KaueCTBEHHOMY M 0eCIUIaTHOMY HA4YaJIbHOMY U
cpenHeMy 00pa30BaHUIO 10 MECTY CBOETO JKUTEIbCTBA. JleTAM-MHBIHAAM JIOJKHA OKa3bIBAThCS
HeoOXonMMasi IOJJIEp’KKA B paMKax CHCTEMbI OOIero oOpa3oBaHUS B IEJISAX COAEHCTBUS UX
3¢ GeKTUBHOMY OOyYeHUI0. B yCI0BHAX, MaKCUMAaJIbHO OJIAaTONMPHUATCTBYIOIIUX OOYYEHHI0 U
COIMAJIbHOMY Pa3BUTHIO, JIOJDKHBI TPUHUMATBCA HSGQPEKTUBHBIE MEPHI MO0 OKa3aHHIO
WHIUBU/TyaJIbHOU TOMJIEPIKKH B COOTBETCTBUHU C IEJIbI0 OOEeCIleueHUs] peajin3aliy IIpaB JeTer-
WHBAJINIOB.

Jlns obecrieueHusT peayiM3aliiy MpaBa JIeTel-MHBAJIUIOB Ha WHK/IIO3WBHOE OOpa3oBaHUE
Heo0XO0IMMO MPEAOCTABIIATh, HHBAIMAAM BO3MOXKHOCTb IIPUOOPETAaTh HABBIKKU, HEOOXOUMBbIE JIJIA
JKU3HU U COLMAJIU3AIuU, C TEM, YTOOBI COZEHCTBOBATh HUX BCECTOPOHHEMY M PaBHOIIPAaBHOMY
yJacTHIO B 00pa30BaHUH.

Kaxknplii peOeHOK-MHBaJIN/, MMeeT IPaBO Ha aKTHUBHOe, CBOOOJHOE U KOHCTPYKTHBHOE
y4dacTue B IPaXK/IaHCKOM, 5KOHOMUUYECKOM, COITUAJIbHOM, KyJIbTYPHOM U MOJINTUYECKOM Pa3BUTUMH,
Ha BHECEHHE B HETO BKJIAJla U Ha M0JIb30BaHIeE ero OJ1araMu.

Pacmiupenue nmpaB ¥ BO3MOKHOCTEH JIeTel-UHBAIU0B JIOJIKHO 3aKJII0YAThCS B TOM, YTOOBI
JlaTh JIETAM BO3MOXKHOCTh TPeOOBAaTh OCYIIECTBJIEHHS CBOUX IPaB, C TEM, YTOObI HU3BMEHUTH CBOIO
COOCTBEHHYIO KU3Hb.

B TeueHme ;0ITOTO BpeMEHH JETH-MHBAJUABI PACCMAaTPUBAIUCh KaK KBAa3U-COOCTBEHHOCTD
ponuTesiell, W CyAbl HEOXOTHO BMEIIMBAJINCH B «ceMelHble» fea. OmHAKO € POCTOM
OCBEZIOMJIEHHOCTH O MpoOJieMax JeTell BO MHOTHUX CTpPaHaX HayaJid MPUHUMATbCS 3aKOHBI O
3aIUTe IPAB JeTeH-nHBATHIOB.

HecmoTpss Ha AocTvkeHHss B 0OO0JIaCTH TpaB 4eOBEKa, JIETH-WHBAIUJIBI, ITPOJOJIKAIOT
CTaJIKUBAThCS C CYIECTBEHHBIM HEPABEHCTBOM B OOJIACTH CEKCyaIbHBIX, PENpPOAYKTHUBHBIX U
pOZUTENIbCKUX TMpaB. VHBaIWJbl CTEPUIU3YIOTCA B coBpeMeHHOM Mupe. OHH HUMeT
OTPAHUYEHHBIN JOCTYI K ycayraM ¥ uHGopMaruu B 001aCTH PENPOAYKTHBHOTO 370POBBS U
CTAJIKUBAIOTCS C OTKA30M B BBIIIOJTHEHUU POTUTEIBCKUX 00s3aHHOCTEM.

B wMupe cymiecTByeT TMpPakTHKa OTPAHUYEHUS CEKCYaJIbHBIX, PENPOJAYKTUBHBIX U
POIUTENILCKUX TIpaB WHBAIUIOB. IIpUHYIHUTEbHAA CTEPWIM3AIUSA IE€PBOHAYAIHHO ObLIa
OCHOBaHa Ha I0JIOXKeHUsAX eBreHnKu. Co BpeMeHeM 3Ta IpaKTUKa yTpaTuia MIUPOKOoe CoIUaIbHOe
onobpenue. TeM He MeHee HIE0JIOTHUS €eBIEHUYECKOH CTEPHUIN3AIUU T0O-TIPEKHEMY OTPaHUYHBAET
ceKcyasbHble, PENPOAYKTUBHBIE U POJUTENIbCKHE IIpaBa JeTeH-WHBAJINIOB, B Pe3yJIbTaTe UYETO
JIETU-UHBAJIUBI IIPO/IOJIKAIOT IOJBEPTaThCA CTEPUIM3AIMM BO MHOTHX crpaHax mwupa (Tilley,
Earle, 2012: 413, 414).

OcHOBaHUSA JIJISI CTEPUJIN3AIUY AeTeH-UHBAIUOB JIeJIATCSA Ha TPU KaTETOPUH: eBreHrnYecKas
WUJIEOJIOTHsI; OTCTaWBaHHE HAWIYYIINX WHTEPECOB [eTeH-WHAWBUAOB WIH JPYyTHX JIWIL,
npearnoaraeMasi HENMPUTOJAHOCTh WHAWBHUJIOB K BBIIIOJTHEHUIO POJUTEIBCKUX O0S3aHHOCTEH
(Dowse, 2004).

B HeEKOTOpBIX CTpaHax MAOMyCKaeTCs MPUHYAUTENbHAs CTEPUIN3AlHA JeTel-UHBATUOB,
KOTopasi Hauasiach B Hauasie XX Beka ¢ ABIKeHus 3a eBreHuky (Lombardo, 1996: 1, 2). 9Tta Teopust
ObL1a OCHOBaHA Ha MPEJIIIOCHIIKE O TOM, UYTO «UeJIOBeYecKas paca MOKET ITOCTENEHHO YIy4IaThCs,
a coluaJibHbIe HEAYTH OJ[HOBPEMEHHO YCTPAHATHCS IIOCPEJ/ICTBOM ITPOTPAMMBblI CEJIEKTUBHOTO
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JIETOPOK/IEHNsI», €BreHHMKa ObLIa HalleJleHa Ha «YMCTBEHHO HEIOJIHOIEHHBIX, CUXUYECKU
OOJIbHBIX, (DU3UUECKU HENOJHOIIEHHBIX, TAaKHX, KaK CJelble, TIJIyXue, KajJeKu K OOJIbHBIE
Cep/ieuHbIMU 00JIE3HSAMU, OOJIE3HSAMH ITOYEK, TyOepKyJe30M M pakoM. /IBHKeHUe 3a €BreHUKY
OBUIO HAIpaBJeHO HA TO, YTOOBI IOMEIIaTh BOCIIPOU3BOJCTBY Te€X, KOTO OOIIECTBO CUHTAJIO
«HEIPUTOTHBIMU JIJISI POJIUTENIbCTBAa» (Jaegers, 1993: 947, 948).

JIBumrKeHUE 3a €BreHUKY IIPUBEJIO K IPUHATHIO 3aKOHOB 00 00A3aTeTbHOM CTEPUIM3aliuu
Oosiee yeM B 30 IITarax AMEpHWKH, IIpUYeM K 1970 T. OBUIO CTepWIN30BaHO OoJiee
65 000 amepukaHileB. HecmoTpss Ha TO, 4YTO JaHHble O (AKTUUYECKOM KOJIMUECTBE
CTEPMJIM30BAHHBIX JIUI] Pa3JIMYAIOTCs, B II€JIOM MPU3HAETCSA, YTO B T€YEHHE OJHOTO Tojla IT0Cye
MPUHATHSA 3aKOHA O eBreHrKe ['epMaHus crepuin3oBasa 10 60 000-100 000 YeJIOBEK B IOIBITKE
3aPEeTUTh Pa3MHOKEHHE TeX, KTO CUUTAIICA Te(DEKTHBIM, U UCKJIIOUUTDb UX TeHBI U3 YeJIOBEYECKOU
pace! (Philip, 1985: 227, 236).

ApryMeHTanWisi €BreHUKH B IIOJIb3Y CTEPWIN3AIUU JIeTeH-UHBAJIU0B, OCOOEHHO C
YMCTBEHHBIMU HWJIA IICUXUYECKUMHU PACCTPONCTBAMH, OOOCHOBBIBAETCS CTPAaXOM TOTO, UTO OHH
OyyT BOCIIPOU3BOIUTH JIeTEN C aHAJIOTUYHBIMU PACCTPOHCTBAMMU.

[IpuHyauTeNIbHASA CTEPUIN3AIUs, KaK IIPaBWIO, OIPABJbIBAETCA TEM, UTO IPOIEaypa
MPOBOJUTCA B «HAWIYYIIUX HWHTepecax» JeTed-UHBAIHAOB. JleHCTBUTENbHO, JeTH C
OTPAaHWYEHHBIMU BO3MOXKHOCTSIMH YacTO IIOABEPraloTCsA MPUHYAUTETbHOU CTEPUIM3AIUHN WU
MPUHYKJAIOTC K IIPEPBIBAHUI0 HEXKeJIaTeJIbHOU OepeMEeHHOCTH — II0f] ITaTePHATHUCTCKUM
MPEJIOTOM «JIJIsl IX COOCTBEHHOTO OJ1ara».

I[log HaWIyYIIUMU WHTEPECAMHU JIeTed IIOHWMAaeTCs II0JIOKEHUEe, COIVIACHO KOTOPOMY
WHTEPECHI IeTeH OJIKHBI UMETh IIPUOPUTET Iepes] MHTepecaMu B3pocbIX (Grover, 2002: 332).

Bei3piBaeT TpeBory TOT (aKT, YTO HEKOTOPBIE CYyAbl OIMPABABIBAIOT IIPUHYAUTEIHHYIO
CTEPWJINBAINIO JeTEH-UHBAIMAOB TEM, UYTO 5TO TO3BOJUT 3alUTHUTh HX OT CEKCYaJIbHBIX
IIOCATATEIbCTB.

HecMoTpsi Ha TO, YTO JKEHINWHBI U JIEBOUKH C YMCTBEHHBIMH HEIOCTAaTKAMU ITOJ[BEPTAIOTCS
TTOBBIIIEHHOMY PHUCKY CEKCYaJIbHBIX IOCATATENIbCTB, UCCIEA0BAHUS HEM3MEHHO CBU/IETEIbCTBYIOT
O TOM, UYTO JIUIIIEHHE IIPaB JeTel-UHBAJIHIOB HE CIIOCOOCTBYeT OOECIeYeHHI0 UX 3alUThI OT
MOCATAaTEIbCTB U MOKET (PAKTHUYECKU CIIOCOOCTBOBATh YBEKOBEUHMBAHUIO STHUX IPECTYIIEHUU
BCJIEJICTBE KOHTPAIENIINH WJIN CTEPUJIM3AIIUM, CHUKASA IIAHCHI Ha TO, YTO HAPYIIUTENH OyayT
norimanbl (McCarthy, 1998: 557, 571).

HecrnocoOHOCTD JieTel-UHBAIN/IOB K BBIITOJTHEHUIO POJIUTEIBLCKUX O0SI3aHHOCTEH SIBJISETCS
ele OJHHM pacIpOCTPAaHEHHBIM OCHOBaHWEM I CcTepuiu3anuu. JIeWCTBUTENBHO, B
HAITMOHAJIbBHOM 3aKOHO/ATEeJIbCTBE HEKOTOPBIX TOCYAAPCTB O CTEPWIN3AIMU CTaBUTCA IIO]T
COMHEHHE KOMIIETEHTHOCTh JIeTeH-UHBAIUOB KaK OyAyIIUX POJIUTEJEN pelraTh BOIPOC O TOM,
SIBJISIETCS JIU CTEPWIM3AIUA Haziexkared. MIHpIMU cJToBaMM, B KOHTEKCTE CTEPUIN3AI[UM JeTel -
WHBAIU/IOB OCHOBHOM BOIPOC 3aKJIIOYAETCA B TOM, CMOTYT JIM OHH BBIMIOJIHATH HaJIeKall[iM
00pa3oM CBOU pOAUTEIbCKUE 00513aHHOCTU.

Takue BOIPOCHI 3aBUCAT OT THUIIA U CTEIIEHH TsXKECTH WHBAIUIHOCTH JIeTel, KOTOpPask MOKET
3HAYUTEIPHO pa3jindaThCs. B CBA3HM € BTUM JeTH-UHBAJIUZBI, OCOOEHHO C YMCTBEHHBIMH
HeI0CTaTKaMH, JOJIKHBI OOPOThCS CO CTEPEOTUIIaMU, KACAIOIIUMHUCSA UX CIIOCOOHOCTH BBITIOJTHATD
CBOU POIUTEJIHCKHUE 00SA3aHHOCTH.

[lonsATHE «WHBAJIUAHOCTH» CHOPMYJIMPOBAHO B MeKaMEpPUKAHCKOM KOHBEHIIMU 00
yCTpaHeHUH BceX (OPM JIMNCKPUMHUHAIINY UHBATHIOB 1999 T. CAEAYIOITUM 00pa3oM: «(PU3UUECKOE,
YMCTBEHHOE VI CEHCOPHOE HapyllleHHe, IIOCTOSTHHOEe, JTHO0 BpeMEHHOe, KOTOPOe OrPaHUYMBAET
CIIOCOOHOCTD OCYIIECTBJISATH OJHO WM 0OJiee eCTECTBEHHBIX JEHCTBUI B IOBCETHEBHOU KU3HU,
1 KOTOPOE MOKET OBITh BRI3BAHO WJIH YXY/AIIIEHO 9KOHOMUYECKOH U COIUATLHOU CPeoii».

CorstacHo cr. 1 KonBeHnmu o mpaBax pebeHKa 1989 T. JETbMH SIBJISIOTCA YeJIOBEUECKHE
CyIIlecTBa JI0 AOCTHKEeHUs UMU 18-JIeTHEr0 BO3pacTa, eC/Id M0 3aKOHY, IPUMEHUMOMY K HUM, OHU
He JJOCTUTAIOT COBEPIIIEHHOJIETHS PaHee.

B coBpeMeHHOM MUpe WHBAJIUbI MPOJOJIKAIOT HUCIBITHIBATh CUCTEMATUYECKYIO U IITHPOKO
pacmpocTpaHeHHYI0 JUCKPUMUHAIINIO, KOTOpas MPUBOAUT K OTPUIAHUI0O HUX CEKCYaJIbHBIX,
PENPOAYKTUBHBIX U POJIUTEIBCKUX MTPAB.

[IpaBa seTel-WHBAIMIOB B MEXKAYHAPOJHOM IIpaBe MPEACTABJISIOT COOOU BO3MOKHOCTH,
KOTOpbIE TPU3HAIOTCA U UCIIOJTHSAIOTCS Tocy/lapcTBaMu. [1o/103KeHHe 0 TOM, UTO JeTH-UHBAJIUIbI B
MEKYHAPOAHOM ITpaBe MOTYT 00J1a/1aTh ITPaBaMH ¥ BO3MOKHOCTSIMH, IMEET JJaBHUE TPAIUIIHH.
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KonBeHnusas o mpaBax HHBJIWIOB 2006 T. IpelycMaTpUBaeT MHOKECTBO IIpaB JeTeli-
WHBAJIW/IOB. B yacTHOCTH, eTH-UHBAIW/BI UMEIOT IIPABO HA JIMKBUAIIMIO NHBAJIM/IHOCTH B KauecTBe
OCHOBaHUsA JJIS JIUIIEHUS JIeeClIOCOOHOCTH, HAPUMep, IyTeM JIMKBUAAIMY MPAKTUKU Ha3HAYEHUS
OIIEKYHOB, KOTOpble NPUHUMAIOT pelleHus OT UMEHU HHBAJINWJIOB, M, BMECTO 3TOr0, OKa3aHUA
MIO/I/IEP’KKY MHBJIUZAM, C T€M YTOOBI OHU MOTJIN IIPUHUMATh CBOU COOCTBEHHBIE PEIIEHH .

[IpaBo [leTel-MHBAJIMIOB HA CBOOOAY M JIMYHYI0 HENPUKOCHOBEHHOCTh IIPEZIIOJIaraer,
B YACTHOCTH, OCYIIECTBJIEHHME KOHTPOJIA 32 IICUXUATPUYECKHUMHU U JIDYTUMH YUPEKIAEHUSMH IS
obecriedeHns1 TOro, YTOObBI HUKTO He MOMEIAJICA Ty[a Ha OCHOBAHUU €r0 WHBAIMIHOCTH, BKJIIOUAs
IICUXUYECKUE U WHTEJUIEKTyaJIbHbIE PACCTPOICTBA, €CJIU TOJIBKO € MX CBOOOAHOTO M OCO3HAHHOTO
coryiacus.

[IpaBo nmeTeli-UHBAINU/IOB Ha CBOOOAY OT MBITOK TPEOYET, B YaCTHOCTH, U3YUYEHUs BOIIPOCA O
TOM, NPUOETAIOT JIU YUPEXJEHUs K TaKUM BH/IAM NPAKTUKU U JIEUYEeHH:, KaK 3JIEKTPOIIOKOBAsA
Tepanus U KOUKU-KJIETKU JJI1 WHBAJIWJIOB, WIN IPHUMEHSIOT WHTPY3UBHBIE WIH HEOOpATHMBIE
MeJIUITMHCKYUE MeTO/bl JieueHHs, HallpaBjeHHble Ha UCIIpaBjeHUe WHBAJINIHOCTU MPOTUB BOJIU
TOTO WJIX UHOTO JINIA.

ITIpaBo jmereli-WHBAIUIOB Ha oOpa3oBaHUE IPEAINOJIAraeT, B YAaCTHOCTH, HEOOXOIMMOCTH
HU3y4yeHUs BOIIPpOCA O TOM, He HCKJIIOYAIOTCSA JIM OHU HM3 CHUCTEMBI 00Iero obpa3oBaHUsA Ha
OCHOBAHUM UX UHBAIUHOCTH.

[IpaBo pAeTeli-WHBAIWJIOB HA ydYacTHe B KyJbTYPHON JKU3HHU TpeOyeT, B YACTHOCTH,
MIPU3HAHUA U UCIOJIb30BAaHUSA B OOIIECTBE A3BIKA JKECTOB U KYJIBTYPHI IVIyXUX U HE MPENATCTBYET
JI 3aIIIUTa AaBTOPCKUX MIPaB JOCTYITy K TAKUM KYJIbTYPHBIM MaTepHUaaM, KaK pa3TOBOPHBIE KHUTH.

Ipaxkanckue, KyJIbTypHbIE, SKOHOMUYECKHE, TTOJUTHYECKHE U COIUAIbHBbIE MpaBa JieTel-
WHBAIN/IOB SBJIAIOTCS HEJIEIMMBIME, B3aMMO3aBUCHUMBIMH U B3aNMMOCBSA3aHHBIMH. [loHMMaHMe
9TON B3aMMO3aBHCHUMOCTH HMeEET BaKHOE B3HAUYEHWEe I MOHUTOPHUHTA IIPpaB WHBAJIH/IOB.
Hanpumep, [jisi MOHUTOPUHTA YYPEXKJEHHN HEOOXOJUM MOHUTOPHUHT TOTO, OBLIM JIU JI€TH-
WHBAJIUBl JIMIIEHBI CBOOOABI HA OCHOBAHUM HAJIWMYUA HHBUIMIHOCTH (IIpaBO Ha CcBOOOAY U
JINYHYI0) HENPUKOCHOBEHHOCTH), MOJJIEXKAT JIU JIETU-UHBATUABI JIEYEHUI0 0e3 UX CBOOOJHOTO U
OCO3HAHHOTO corylacus (IIpaBo Ha 3/10pOBbe, GU3NYECKYIO U ICUXUYECKYI0 HEITPUKOCHOBEHHOCTD U
cBOOOJTy OT MBITOK), a TaK)Ke IOJYYaloT JIM JeTU-UHBAJIU/bI, HAXOJAIINECS B YUIPEKIEHUIX,
JIOCTAaTOYHBIM IIUTAHUEM, OJeXKO0H, OcBellleHueM, CAHUTAPHBIMHU YCJIOBUAMU U T.J. (IIpaBO Ha
JIOCTATOYHBIH KU3HEHHBIN YPOBEHD).

UTo KacaeTcs SKOHOMHYECKHUX, COIUAIBHBIX U KYJIBTYPHBIX IIpaB, TO B KOHBeHIIMM 0 mpaBax
WHBAJIUJIOB 2006 T. MOATBEPKIAAETCA 0013aTETHCTBO TOCYAAPCTB IOCTEIIEHHO OCYIIECTBIIAThH HX,
KaK 9TO y)Ke IMPU3HAHO B CTaThe 2 MeXXIyHapOJHOTrO MakTa 00 SKOHOMUYECKHUX, COIUAIBbHBIX U
KYJIBTYPHBIX IpaBax 1966 T. u B cTaThe 4 KoHBeHIUM 0 mpaBax pebeHka 1989 r. [IpusHaHue TOTO,
YTO IIOJTHOE OCYIIECTBJIEHHE SKOHOMHUYECKUX, COIMAJIbHBIX U KYJIBTYPHBIX IPAB MOXKET OBITh
OTPAaHHMYEHO OTPAHUYEHHBIMU PECypCaMU, YPAaBHOBEIIMBAETCA TPeOOBAHWEM O TOM, UTO MepbI
JIOJKHBI IPUHUMATBCA B MAKCUMAaJIbHBIX IIPeJiesiax UMeIOIIUXCcs Y TOCyIapCeTBa PECYPCOB U, KOTrza
5TO He0OXO/IMMO, B PAMKAX MEKAYHAPOTHOTO COTPYAHUYIECTBA.

JleTu-uHBaIU/IBI UMEIOT IIPABO HA 3aIUTY OT SKCIUIyaTal[UH, HACWINA U 3JI0yIOTpeOIeHUH,
B TO e BpeMs pa3rpaHUuUMBas 0053aTeJbCTBA TOCY/IapCTB-YUACTHUKOB IPUHUMATh «BCE
Ha/I/IeKallye Mepbl» JUUIS IPeI0TBPAllleHNs TAKUX 3JI0YIIOTpebIeHU .

HecMoTpst Ha TO, UTO JOCTYII K COOTBETCTBYIOIUM U JIOCTYIIHBIM yCIyraM U UH(QOpMaluu B
00JIacTU PENpOJyKTUBHOTO 3/70POBbS HMMeeT >KHU3HEHHO BA)KHOe 3HaueHWe /i obecredeHUs
CEKCYyaJIbHBIX, PENPOAYKTHUBHBIX U POAUTEIBCKHUX TMpPaB, [AEeTU-UHBAIHABI IPOJOJIKAIOT
CTaJIKUBATHhCS CO 3HAYUTEJIBLHBIMU MPEMATCTBHUAMU B JOCTYIle K ycayraM ¥ WH(OOpPMAIUH B
00J1aCTH PENPOIYKTUBHOTO 3/0POBbBS, UYTO AaryOHO CKA3bIBAETCS HA UX OJIATOTIOTYIUH.

[Tporeaypsl CTEPIIN3AINY IeTEH-MHBAIUI0B MOTYT IIPOBOJUTHCS TOJIBKO B TEX CIIydasx, KOTJa
OHH JIAJTA CBOE CBOOO/THOE M OCO3HAHHOE corviacue. [Ipu 3ToM JeTH-UHBATUABI JOJKHBI IMETH IPABO
JI0OPOBOJIBHO PEIIATh BOIPOC O KOJIMYECTBE CBOUX JIETEH U MPOMEKYTKAX MEXK/Y UX POKAECHISAMU U
[IPaBO COXPAHATH CBOIO (PepTUILHOCTh HapaBHe ¢ JpyruMu. CiiefoBaresbHO, IeTU-UHBAIUIABI MOTYT
MIPOXO/IUTH CTEPIJIN3AIUIO TIPU COOJTIO/IEHUU JBYX YCJIOBUM: OHU «CBOOOIHO» PEIIAIOT ¢/IeIaTh 5TO,
a Tak»Ke IAl0T CBOe «CBOOOIHOE 1 OCO3HAHHOE coIvIache» B MUCbMEHHOM BU/IE.

lFocymapctBa MMeOT BechbMa YeTKHe 00s3aTebcTBA IO O0ECIIEYEHUIO0 IIPaB POAUTEsIEH-
WHBIN/IOB U UX JleTell, MHOTHE U3 KOTOPBIX ellle He B IIOJIHOM Mepe IPeIOCTaBIEHbl MHBAIHU/AM.
Hampumep, «HU B KOeM CJIy4ae JIeTH-UHBAIU/BI He IOJKHBI Pa3JIydaThCs ¢ POAUTENISMH 110 IPUYUHE
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WHBIMAHOCTH». OJHAKO WMEITCS BECKHe JIOKa3aTesJIbCTBA TOTO, YTO JIeTeH pOAUTeNed ¢
OTPAaHUYEHHBIMH BO3MOXKHOCTSIMH, KaK IIPaBWJIO, 3a0HUpAlOT IO IPHYHHE WHBAIUHOCTH HX
ponauTesen.

JleTu-uHBaJIUIBI BCe e€Ile OCTAITCs TOW HamboJiee YSA3BUMOUM TPYIIOH HaceJeHus,
MPAaBOCIIOCOOHOCTh KOTOPOW YAaCTO OTPHIIAETCA B IMPABOBBIX CHCTEMAaX BO BceM Mupe. Takoe
OTPUIIAHHE ITPABOCIIOCOOHOCTH MTPUBOAUT K JIUIIEHUIO PA3JIUYHBIX IIPaB, B YaCTHOCTH, «IIpaBa Ha
BCTyIUIeHHE B OpakK W CO3/IaHHWE CEMbH, PEMPOAYKTHBHBIX IPaB, POJUTEIbCKUX IIPaB, W IIpaBa
JlaBaTh COTJIaCHeE HA BCTYIUIEHHE B MHTUMHBIE OTHOIIIEHHS U MEAUIIMHCKOE JIEIEHHE .

TocymaperBa JOJDKHBI TPEAOCTABJIATH HEOOXOAMMBIE CPEACTBA, IO3BOJIAIOIINAE IETAM-
WHBAJIUJIAM OCYIIECTBJIATh CBOE TIPaBO CBOOOJHO IIPUHUMATL PEIIEHHs B OTHOIIEHUHU
cTepwIn3anuu. J[pyruMu cjJIOBaMH, BMECTO TOTO, YTOOBI YCTAHOBUTH HCKJIIOUEHUE JJIs JIeTeH-
WHBAJIN/IOB, KOTOPbIE BOCIPUHUMAIOTCSA KaK HeCIOCOOHBbIE JIMOO MPUHATH CBOOOIHOE peIleHHeE,
b0 1aTh CBOe «CBOOOJHOE M OCO3HAHHOE corviacue», KOHBEHIMSA O MpaBax HHBAIHIOB 2006 T.,
3aKpeIvIsieT MMO3UTUBHOE 00513aTeIbCTBO 10 MPUHATHIO MEP, C TEM YTOOBI MHBAJIU/IBI MOTJIA CAMU
OCYIIIECTBJISITH 3TO IIPaBO.

Crnemyer OTMETUTb, UYTO BOIIPOCHI, Kacalolhecs CEKCyaJIbHbIX, PEIPOAYKTUBHBIX U
POIUTENBLCKUX IIPAB JIeTeH-UHBAIU/IOB, SBJIAIOTCS CJIOKHBIMH U TPEOYIOT JIOIOJHUTEIHHOTO
paccMOTpeHUsl. YUHWTHIBasg HCTOPUYECKH CJIOJKHBINIEECS OTHOIIEHHWE K  CeKCyaJbHBIM,
PENpPOAYKTUBHBIM U POAUTEIHCKUM IIpaBaM JIeTeH-UHBAIU0B, 3TH Pa3MbIILIEHUs MOPOH OyayT
UMeTh 3HaUeHHWe /I TeX, KTO 3aHHMaeTcs pa3pabOTKONW 3aKOHOB, a TaKKe JJIA TeX, KOMY
Heo0xo1uMo Oy/1eT IIpeooJIeTh TITy0OKO YKOPEHUBIIUECS U IaryOHbIE CTEPEOTUITHI B OTHOIIIEHUU
3TOU HanuboJIee YA3BUMOU TPyl HACETIEHHUS.

FocymaperBa JIOJKHBI OKa3bIBaThb IOAMIEPIKKY AETAM-WUHBAJIWJIAM, JJIA TOTO, YTOOBI
obecrieyruTh UM BO3MOKHOCTH IIPUHSATD PEIIEHUE O TOM, IIPOXOUTH JIU IPOIEAYPY CTEPUITH3AIINT
- win J000e JApyroe pelleHHe, 3aTparuBalolllee WX CEKCyabHblE, PENpPOAYKTHBHBbIE U
ponutesnbckre npasa (Freeman et al., 2015: 844).

Ecsn neTu-uHBauIbl ObLIA COYTEHBI HEKOMITETEHTHBIMU B IIEJISIX MOJIyYeHUsI OCO3HAHHOTO
corjiacusi, Cy/ibl NMPUMEHSIOT OJAWH W3 TPeX CTAHAAPTOB ISl OIpeesIeHUs] TOTO, CIIeAyeT JIu
MPUCTYTIaTh K CTEPWIM3AIMM WIH K ee IpeKpallleHHIO: 3aMeHEeHHBIH CTaHAapT CcyaeOHOTro
pellleHsT; MPaBWIO 00sI3aTEIbHBIX KPUTEPUEB; WK CTaHJAPT Hawaydiiux uHTepecoB (Mclntyre,
2007: 1303, 1311-1312).

Bce aTtu craHzmapThl TpeOYIOT CAHKIIUM CyJa Kak crocoba 3aluThl WHTEPECOB YMCTBEHHO
orctanbiX. OTHAKO Cy/ZIbl HCIBITHIBAIOT BJIUSIHHE OJIHUX U TeX K€ CTEPEOTUIIOB B OTHOIIEHUH
CIIOCOOHOCTU MHBAIUOB IPUHUMATD PEIIEeHUs, KOTOPbIE BJIUAIOT Ha OCTAJIbHYIO YacTh OOIIECTBA,
1, KaK CJI€ZICTBHE, BBIHOCAT PEIeHMs], KOTOPhIe HapYIIAT IIPaBOCYyO'hEKTHOCTD JIETEH -MHBAJIU/IOB,
KOT7Ia peYb ujieT 00 UX CeKCYaTbHBIX, PEITPOAYKTUBHBIX H POAUTETHCKUX ITPaBaXx.

ToproBrpl JeThbMH, JAeUCTBYIOIE 3a TpaHUIEW, KaK IIPAaBWJIO, COCTOAT W3 JIHI C
KPUMHUHAQIBHBIM MPOIILIBIM, KOTOPbIE CO BpEMEHEM OPUEHTUPOBAIUCH HA STOT BUJI PECTYITHOCTH,
OCHOBBIBAsICh Ha 3HAYUTEJIPHOM 00bEMeE JI0X0/I0B, KOTOPbIE MOTYT OBITH IOJIyYeHbI, II0 CPAaBHEHUIO
C HUBKUM YPOBHEM PHCKA.

B To BpeMs TOproBjs JeTbMH, CBSI3aHHAs C IPUHYXKJEHWEM K IOIMPOIIaiHUYECTBY,
MpeiCTaBIIsIeET COOOM JIMIIh OHO W3 MPECTYITHBIX JIETHUU, COBEPIIAEMBIX TOPTOBIAMU JIIOJIBMH,
JIEUCTBYIOIIIUMH 3a PyOeKOM, TaK dUYTO TOPTOBIBI JETbMU TaKKe IPHUHYKIAIOT KEPTB K
CeKCyaIbHOM DKCILTyaTal[iy WK K COBEPIIEHHIO PA3IMYHBIX YIUYHBIX TPECTYITHBIX JeTHUN.

JKepTBaMHM TOproB/JIM JAETHbMH B IEJAX HOIPOIIAHHUYECTBA, KaK IPABUIO, SBJISAIOTCS
WHBaJIU/IbI, HAXO/AIINECS B CIIEIUATU3UPOBAHHBIX YUPEXKIEHUSX, W 0e370MHbIe eTH. YKepTBbI
MIPUHYKAAIOTCS K MTOMPOIIAHHUYECTBY IO/ IIPEJIJIOTOM «3all[UThI», OTHAKO OOJIBIIMHCTBO M3 BTUX
JKEPTB YK€ B3aHUMAIOTCA ITOMPOIMAHHYECTBOM, YTOOBI IOJYYUTh MHHHUMAJIBHBIH ypPOBEHH
IIOBCEHEBHO KU3HIU.

MHorue JeTH-UHBAIUIbI IIOJIBEPralOTCS SKCIUIyaTallMHd IIyTeM IIOIPOIIAMHHYECTBA CO
CTOPOHBI COOCTBEHHBIX poauTesied. IIpUYMHBI, CBS3aHHBIE C TOPTOBJIEH JIETHMH CO CTOPOHBI
poauTesied, BKJIIOYAIOT HEXBATKY PECYPCOB, HEOOXOJMMBIX JIJIsI JIOCTOWHBIX YCJIOBUU KH3HU, a
Takyke 00pa3oBaTeIbHBbIE U KYJIBTYPHBIE MPOOJIEMbI, KOTOPbIE MEIIAIOT 3TON TPYIIIe HACEJIEHHUS
MOJIb30BAThCA COIHMATHLHOM IOMOIIIBIO.

B psizme ciryuaeB TOPTOBJIS IETHMH C I€JIBI0 TPUHYK/IEHUS K MTOMPOIIAaHHNYECTBY CBSI3aHA C
TOPITOBJIEH JIETBMU C I€JbI0 CEKCyaJIbHOH OKCIUIyaTallMd WM C MEJIKUMH YIAYHBIMU
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npecryiieHUAMU. COOTHOIIIeHNE JIeBOUeK U MaJIbUMKOB OJIMHAKOBO CPeJU JOMaIllHel MPUCIYTH,
IIpUYeM KEHIITUHBI U My>KUUHBI BOBJIEYEHBI KaK B BEPOOBKY, TaK U B 9KCILIyaTaIHIO.

OneHka yA3BUMOCTHU JIUI], 3aHUMAIOIIMUXCA IIONPOIIAaHUYECTBOM, IIOKa3bIBAeT, UTO
Ha/l/Iekalllee BblIfABJIeHUe U HallpaBJleHUe 3TUX KePTB JJ1A MOoJIydeHUs ITOMOIIY MOXKeT pa3opBaTh
Ilellb 3TOTO0 KOHKPETHOTO BUJA TOProsau. Eciu mompoliaexk yJaJuTh ¢ YJIUI, U OKa3aTb UM
Ha/IJIEKAIIIYI0 ITIOMOIIb, TOPTOBI[BI JIIOABMU IOTEPSAIOT CBOE UMYIIECTBO, a KEPTBAM MOXKET OBIThH
OKa3aHa MOMOIIb /IS BBIXO/IA U3 IMKJIA TOPTOBJIH JIoAbMU. OJIHAKO MPOoLiecC OKa3aHUA MOMOIIHN
JIO/bKeH OBITh C(OKYyCHpPOBaH, TaK KAaK YBEJIWYHUBAETCA IIPOIEHT JKEPTB, KOTOpPbIE IMOBTOPHO
CTAaHOBATCS JKEPTBAMU TOPTOBJIH JIIOABMH JJIS MPUHYK/IEHUA K IOTPOLIAHHUYECTBY, B OTJINIHE OT
ZIpyrux GOpM KCILIyaTaluuy.

HeoguopozHOCTh AeTel, monafaoiux B cepy TOPTOBIU JIIOABMHU /JIs MPUHYKIEHUA K
[IOIPOIIAWHNYECTBY, 00yCIIOBINBaEeT HEOOXOIUMOCTh Pa3HOOOPA3HBIX UHUIUATUB, KOTOPBIE OYAyT
MIpeAIPUHUMATHCS UL CHIKEHHS YA3BUMOCTU Iepes TOprobied nerbMu. Takue obsactu, Kak
obpa3oBaHue, IPaBOCY/Ie U IIPaBa YeJI0BEKa, JOJKHBI IPUHUMATHCSA BO BHUMaHHe Ipu 60prbe ¢
TOPTOBJIEH JETbMU B LIeJIAX IPUHYKAEHUA K TOIPOIIaiHUYECTBY.

[TpoduiakTUyecKre Mepbl JIOJDKHBI OBITh HAIPABJIEHbI HA CHIMKEHUE YSA3BUMOCTH TPYIIII
pHrcKa. OTH U3MeHEeHUs JOJDKHBI HAYMHATHCA ¢ 6A30BBIX CTPYKTYP, TaK KaK CUCTEMHbIE U3MEHEHUS
B 00pa30oBaHUM WM TPYJOBasg HHTETPAlUSA YA3BUMBIX JIUI] IOBBIIIAIOT KAaYECTBO KU3HU /IO
pa3pabOTKM TPOTpaMM, HANpPaBJIEHHBIX Ha IIOBBIIIEHHE W YKpeIUIEHWe WOTeHIUaIa U
OCBEIOMJIEHHOCTH MECTHBIX BjiacTeid. MecTHble MHUIIMATHUBBI TAKXKe MOTYT OBITh HAIleJI€eHBI HA
TPaKZaH B I[E€JIOM C IEJIBI0 MOBBIIIEHUS OCBEJOMJIEHHOCTH, HO TaKXKe W I TOTO, YTOOBI /IaTh
BO3MOKHOCTb JIIOJIIM PearupoBaTh Ha BO3MOKHbIE CIydyau TOPTOBJIU JIETbMU.

[IpuHYAUTETbHOE TOTPOIIANHUYECTBO ABJIAETCA 0CO00M (POPMOI HKCITyaTal[iH, CBA3aHHOU
C TOproBjed AeTbMHU-UHBaIWAaMU. JIUIIb HEZABHO TrocyapcTBa BO BCEM MUpe OIPeAEIHIN
0co0yl0 HEeoOXOAUMOCTh OOpPBHOBI C STUM SBJIEHUEM, €ro aHaJW3a M OIEHKH. DKCIUIyaTaIlus
IIOCPE/ICTBOM IIOIpOIIaliHUYecTBa JIMIIb U3pe/Ika BKJIIOYAETCA B MeXKIYHApOJHble WU
HAaIIOHAIbHBIE JOKJIA/bI MU ITPABOBBIE JIOKYMEHTHI WiIn aHanu3upyercs B HUX (Cherneva, 2009).
BosbIIMHCTBO M3 HUX KAcalTCA TOJBKO Mep WIM IOJIUTUKY, HAIPaBJIEHHBIX HAa OOpPBOY C
TOPTOBJIEH JeTbMH JIJIsl IPUHYK/IEHUA UX K IONIPOIIaHUYECTBY.

[MonmpomaiiHUYeCTBO  CyllecTByeT B Tpex ¢opmax. Bo-mepBbiX, /106pOBOJIBHOE
MIOIPOIIAWHUYECTBO; BO-BTOPBIX, IKCIUIyaTaIys J0OPOBOJIBHOTO ITOIMPOIIAHIYECTBA; U, HAKOHEII,
TOPrOBJIA JIIOJIBMU C IeJbl0 JKCIUIyaTallUd IIyTeM HOPUHYKAEHUSA K MONPOIIalHUYECTBY.
B uccitemoBanauy, MOCBAIEHHOM OPTaHU30BaHHOMY ITomnpoilnaiiHnyectBy B Bene, K.I1. Kupxodep
(Kirchofer, 2010) paccmoTpes pa3auuns Mexy SKCIUTyaTal[lied IMOMPOoIaeK U TOPTOBJIEH JIIOJIbMU
C Leapl0 MompoualiHuyecTBa. Kak mpaBusio, BTOpas WHCTAHIMA oOmpezesseTcsa Kak JIUIO,
M3BJIeKaIOIee BBITOAY U3 SKCIUIyaTalluy APYroro JIUIEA, 3aHUMAIOIIErocs MOMPOIIaiHUYeCTBOM.
B Tperhem ciiyyae moj TOproBjed JIIOJABMU I Iiejled IOIpOIIaliHNYecTBa ITOHUMAETCHA
NpUHY>KJIEHUe OJHOTO 4YeJjioBeKa K IONPOMIaWHUYECTBY JPYroro, IpU 5TOM SKCIUIyaTalusd
ocylecTiseTcs B GopMe NPUHYIUTETbHON WIN HAaCUJIbCTBEHHON BEPOOBKU U BKJIIOYAET YTPO3bI
WiIn JAedcTBUsA, o0A3BIBAOIINE IMONPONIANKYy «paboTaThb» HA TOProOBLA JIIOAbBMH, HAIpUMED,
U3BATHE JIOKYMEHTOB, yAocToBepAmonux JudHocTb. OpgHako K.II. Kupxodep ormerws, 4to Ha
MpaKTUKe MPOBECTH TaKOe pas3rpaHWYeHue TPYIHO, IOCKOJIbKY CUTyaIllUM HECKOJIBKO CXO0XKHU. JTa
TPYZIHOCTh MOXKET MOBJIUATH HA BO3MOXKHOCTh IIPOBEJIeHUA HaJyIexKallel naeHTU(PUKaIU KePTB
TOPTOBJIM JIIOABMU M OKa3aHUs UM IIOMOIIU. YBeJIMYeHHe MacImTaboB 5TOTO BUJIA TOPTOBJIU
JIIOIBMU TPeOyeT AaTbHEHIIEero N3ydeH s U aHaIn3a.

HecMoTpsi Ha Cephe3HOCTh W IIMPOKO PACHPOCTPAHEHHBIH XapaKTep MPOOJIEMBI JETCKOTO
MONPOIIAfHNYECTBA, CYIIECTBYIOIIVE KCCJIEIOBAHUA, CBA3aHHBIE C NPUHYAUTEIBHBIM JAETCKUM
MTOTIPOIIAaHIYECTBOM, OTPAHUYEHBI, U HET YETKUX PAMOK, B KOTOPBIX MOKHO OBLJIO OBI PEIIUTH 3Ty
npobsiemy. Bosiee Toro, Takme (akTopbl, KaK BBICOKHI YPOBEHb MOOWJIBHOCTH CpPEIU JIeTew,
3aHUMAONIUXCA IOMPOIIAHHUYECTBOM, U CBA3U C IPECTYIIHBIMU TPYNIHUPOBKAMHU U CETAMU,
JIeJIal0T 3TY TEMY CJIOKHOM /111 UBYyUEHU.

B 2007 r. MexayHnapogHasa opraHusanusgs 10 Oopsbe ¢ pabCTBOM  ydpemwia
SKCIIepUMEHTAIbHOE Hcciie/loBaHue o npobJsieme MPUHYZUTETBHOTO JIeTCKOTO
MIOIIPOIIAaHUYECTBA C [IeJIhI0 TIOUCKA ITyTeH MPeo0JIeHUs 3TUX IpobiieM npu ero uzydeHud. Llenn
9TOTO MUJIOTHOTO HCCJIEIOBAHUS COCTOSIJIA B pa3pabOTKe METOJIOB BBISABJIEHUA JIeT€d, KOTOPBIX
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MIPUHYK/IAJIU K IOMPOIIAMHINYECTBY APYTHE, a TAKXKE B U3yUYEeHUH IIPUYHH U ITOCJIEJICTBUH C [IEJIBI0
YJIy4IIeHUs )KU3HU STUX JIeTel.

[IpuHyUTENIPHOE  TONPOIIANHUYECTBO  JETeH-MHBAIWJIOB  fABJAETCA  pabCTBOM,
IIO/THEBOJIBHBIM COCTOSTHUEM FUTH IIPAKTHKOM, CXOAHOM ¢ pabeTtBoM. JlononuurtensHas KonBeHusa
OOH 06 ympasgHeHuu pabcTBa, pabOTOPTOBJIM U WHCTUTYTOB U OOBIYAEB, CXOAHBIX C PabCTBOM
1956 T., OIIpeZieJIsieT «AETCKOE TIO/THEBOJIBHOE COCTOSAHIE» KaK IIPAKTHUKY IepeIaunl IeTeH IPyroMy
JIUITY «C IeJIbI0 DKCIUTyaTaliy pebeHKa TN MOJIOJIOTO YesIOBEKA WIH ero TpyAa». O0Iue 3ampeTsl
Ha pabOcTBO, u3yiokeHHble B KoHBeHnuu Jlurun Hamuii o pabGcTBe, IMOAHEBOJILHOM COCTOSTHHU,
MIPUHYAUTEILHOM TPY/le U aHAJIOTUYHBIX YIPEKAEHUAX U 00bIYAAX 1926 T., pACIPOCTPAHAIOTCA HA
JleTell, KOTOpbIe CaMH PEIIaloT cOekaTh U3 J0Ma, HO BIIOCJIEACTBUU OKa3bIBAIOTCS BOBJIEUEHHBIMU
B IIPUHYAUTEIbHOE OMPOIIANHUYECTBO JIeTel.

[TpuHyIUTEIPHOE TONPOIIAHUYECTBO JIeTEH-UHBAIUAOB MOKHO OIPENEUTh, HCIOJIb3Ys
ITporokon Opranusanuu OObeAuHeHHBIX Harmuii o mpeaynpek/eHHuH U IpecedyeHUH TOPTOBJIH
JIIObMH, OCODEHHO KEHITWHAMH U JIeTbMH, U HAaKa3aHUU 32 Hee, JAONOJHAIMNN KoHBeHIHIO
OOH mnpoTuB TpaHCHAIMOHAJIBLHON OPTraHM30BAHHOM IPECTYITHOCTH 2000 T. KaK «BepOOBKY,
[IePEBO3KY, Ilepeiavy, YKPbIBATEIbCTBO WJIU MOJIyYEHUE JTIO/IEH. .. C IeJIbI0 HKCIUTYaTallUH. .. ».

ITpu 5TOM TOPTOBJIA IETHBMU-UHBAINU/IAMHE HE JIOJKHA COIPOBOK/IATHCA MIPUHYK/IEHUEM TN
obmanoMm. JIroOble cuTyanuu, CBsI3aHHbIE C IEpPeMEIeHUEM JleTell B IeysaX SKCIUIyaTalluy,
MIPEJICTABJISIOT COOOM TOPTOBJIIO JIIOABMHU HE3ABUCUMO OT TOTO, COTJIaceH peOeHOK Ha 5TO WU HET.

AKT uCIIONB30BaHUA peOeHKa /I IeJled IOMPOIIaiHUYecTBA MOXKET ObITh IMPHU3HAH
Hauxy/amed (opMoil IeTCKOTO TpyZAa HECKOJIbKUMH BO3MOXKHBIMU CIHOCOOAMHU, KaK 3TO
onpezesieHo B Kousennuu MexayHapoaHol opranusdanuu Tpyza N2 182 «O mauxyauux ¢popmax
JIETCKOTO TpyZa» 1999 r. Hampumep, 3To MoKeT ObITh pabCTBO MJIM CXO/THAsI ¢ pabCTBOM IIPAKTHUKA,
MIPUHYAUTEIbHBIN TPy, KOHEYHBIN PEe3yIbTaT TOPTOBJIU JAETHMHU, a TAKXKE BOBJIeUeHNE peOeHKa B
MTOIPOIIAWHINYECTBO KaK HE3aKOHHYIO JIEATeIbHOCTh. B HEKOTOPBIX CTpaHAaX MOMPOIIAHHIYECTBO U
MIPUHYIUTEIbHOE MOMPOMIAWHIYECTBO MOTYT TaK:Ke KBATU(UIIUPOBATHCA KAaK «OIacHas pabora»
U IIO3TOMY CTPOTO 3alpelleHbl JJis JeTel.

[IpunynuTEIbHOE MONPOIIANHUYECTBO JeTel-UHBAJINU/IOB IMIPOUCXOJUT BO BCEM MHpPeE U
IIpUHUMaeT pasanyHble ¢opMbl. IIpuHyAUTENBPHOE [IeTCKOe IONPOIIAHUYEeCTBO MOKHO
pasziesIuTh Ha JiBe KaTETOPUU.

JeTu-uHBaIU/Ibl, KOTOPHIX IPUHYKJAIOT K IIOIPOIIAHUYECTBY TPeThU Juna. B Ty rpynmy
BXOJAT MQIBYUKU WU JEBOYKH, KOTOPHIX HNPUHYKAAIOT K IOMPOIIANHUYECTBY APYTHE JIUIA,
KPOMeE UX POJUTEJIEN WU OTIEKYHOB.

JleTu-vHBAJIU/BI, KOTOPBIX POJIUTENI WU  OIMEKYHbl  3aCTaB/IIOT  3aHUMATHCS
MONPOIIAHUYECTBOM. B maHHOM ciydae Jeredl OOBIYHO  3aCTaB/ISAIOT  3aHUMAThCSA
MIOITPOIIAHIYECTBOM C ITOMOIIbI0 METOJIOB, BBIXOAAIINX 32 PAMKH OOBIYHBIX WJIM MPUEMJIEMBIX
CPE/ICTB CeMENHON UCIUIUINHBI, BKJIIOYAs IMPUMEHEHWe HACWINS WJIH YIPO3 HACWINA WU
MICUXOJIOTUYECKOTO IPUHYK/IEeHUA.

TpyznHO omnpeneanuTh MacIITabbl TOPTOBJIU JETHMU C IEIBI0 MOmpomaiHudectBa. Popmbl
TOPTOBJIM JIETBMH C IeJIbI0 IONPOIIAaHUYeCcTBA BAapbUPYIOTCA U AJANTUPYIOTCA C TeYeHUEeM
BpeMEHH.

JleTy, KOTOPBIX 3aCTABJAIT 3aHUMATbCA IONPOMIAWHUYECTBOM, CTPAJIal0T OT TIPyOBIX
HapylleHu# ux npas. HecMoTps Ha TO, UTO 3TH HapyIIeHUsA MOTYT ObITh O0Jiee S5KCTpEMaIbHBIMU B
CJIydasx, KOTZia fieTell IPUHYKAAI0T K MOMPOIIalHINYECTBY TPETHH JINLIA, JE€TH, KOTOPHIX POJAUTETN
3aCTaBJISIIOT 3aHUMAThHCS MMOMPOIIAaWHUYECTBOM, TAKXKE CTPAIAIOT OT MHOTHUX HAPYIIIEHUH IIPaB.

JleTu-uHBaIU/IBI, KOTOPblE 3aHUMAIOTCH ITOMPOIIAHHUYECTBOM, HO HE MPUHYKIAIOTCA K
9TOMY, BpsAA JU OyAyT TMOABEpPraThCA TaKUM K€ YPOBHAM SKCIUIyaTallMd, HACWIHA U
MPUHYKIAEHU, KaK U JIETU, KOTOPBIX 3aCTABJISAIOT 3aHUMAThCA MOMPOIIAHHUYECTBOM UX POAUTEIN
WIA TPETHU CTOPOHBIL. Y HUX Takke OOJIbIlle BRIOOpPA B OTHOIIEHHWM TOTO, KAK OHU TPATAT CBOU
JIOXO/IBl OT TompoIaiHuyecTBa. OZHAKO JIETU, KOTOPhIE 3aHUMAIOTCA MOMPOIIAHHUYECTBOM JJIs
TOTO, YTOOBI BBIXKUTBH, CTPAJAIOT OT psAJa HapyIIeHUW, KaK M JIeTH, KOTOPBIX 3aCTaBJIAIOT
3aHUMATHCS TOMPOIIANHUYECTBOM.

BenHocTh fABsAETCA KIIIOUEBOU MPUUYUHON MPUHYIUTEJIHHOTO IIONPOIIAaMHUYECTBA JIeTeH-
WHBAIN/IOB M Ha 0oJiee HIMPOKYI0 MpoOJsieMy IOMPOIIAHUYECTBA BO BCEX PACCMOTPEHHBIX
cuTyanusax. DBelHOCTh Takke YyKa3bpIBaeTcsA KaK IVIABHASA NPUYMHA TOPTOBJIM JI€TBMH JIJIA
MOIIPOIIaHUYECTBA.
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CyIiecTBYIOT BCeOOBEMIIIONINE MEXKAYHAPOJHblE U PETHOHAIBHBIE IIPABOBBIE DPAMKH,
KOTOPBIE YCTAaHABJINBAIOT KOHTPOJIbHBIE IOKA3aTEIN B OTHOIIIEHUY OTBETCTBEHHOCTHU I'OCY/AaPCTB.
OTU COTJIacCOBAaHHBIE HA MEX/YHAPOJHOM YPOBHE CTAaH/APTHI BKJIIOYAIOT B ceOs MHHHUMAaJIbHbBIE
TpeOOoBaHUA 10 3aIIUTE JIeTel, B TOM YHCJIe B CUTYAlUAX IPUHYAUTEIHHOTO MOMPOIIafHIYEeCTBA
eTel.

Jnsa 3amutel AeTeil OT MPUHYAUTETHHOTO JIETCKOTO ITOMPOIIAHUYECTBA U BBIIOJTHEHUS
CBOMX MEXIYHAPOAHBIX O0O0A3aTEJLCTB NPABUTEJBCTBA  JIOJDKHBI  O0ECHEYUTh, UTOOBI
MEeXK/IyHAapOJAHO-IIPAaBOBbIE JOKYMEHTHI IIO BOIIPOCAM IIOMPOIIAMHUYECTBA, PabCTBa, JETCKOTO
TPyZla, TOPTOBJIU JIIOABMU WJIN 3AIIUTHI JETel, MOIJIN OBITh MCIOJIB30BAHBI JJI1 HAaKa3aHUA TeX,
KTO OKCIUTyaTUpPyeT JAeTeld TakuM oOpa3oM, W 4YTOOBI OHO IIPUMEHSJIOCh Ha IIPAKTHUKE.
[IpaBuTeNIbCTBA JOJKHBI TAKKE 3AIIUIIATD JIETeH, KOTOPhIE CAMH MOTYT CTOJIKHYTBCS C 3aKOHOM,
MIPUHYK/Iasd UX K IOIPOIIAHIIECTBY.

Ha mexayHapoJHOM YpOBHe HeOOXOJMMO YAENATh 0co00e BHUMAHHE IPEeOTBPAIIEHUIO
NPUHYKIEHUA AeTeld K IOIMPOIIAHHUYECTBY /JIA peIleHus 3TONH MmpobJieMbl B JOJTOCPOYHOMN
nepcrnektuBe. PaboTa MO IpeAOTBPALEHUI0 YJACTUS J€TEH-UHBAIUAOB B MPUHYAUTEIHHOM
MIOIPOIIAWHIYECTBE JI0JKHA OCHOBBIBATHCS HA MTPABUJIBHOM TOHUMAHUY IIPUYHH 3TOTO SABJIEHUA.

[IpryuHBl NOPUHYKAEHUA JeTed K IONPOIIANHUYECTBY CBA3aHBI C OeJHOCTHIO,
MVCKpUMUHAINEN, TPAJAUIUAMHU U KyJIBTYpOH, OTCYTCTBHEM JOCTyma K oOpaszoBaHuio. OHAKO
KOHKPETHBIH XapaKTep STUX IPUYNH B Pa3HbIX CTPaHAX HEOIMHAKOB.

[Ipu ompeneneHUH IMyTed MEXKIYHAPOJHO-IIPABOBOTO COTPY/HUYECTBA ITPEIOTBPAIEHUS
MIPUHYJAUTEIBHOTO JIETCKOTO IOMPOIIAHUYECTBA M IONPOIIAHUYECTBA B 0oJiee IIHMPOKOM
CMBICJIE MOXKET CYIeCTBOBATh HAIPIKEHHOCTh MEXAY TeM, CJIeAyeT JIU COCPEIOTOUYNBATH
BHHMAaHHE HA KYJIbTYPHBIX IPUUYMHAX ITyTeM IPOBEJEeHUA WHGOPMAIMOHHO-PA3bsICHUTETBHBIX
MEPOIIPUATHH, WIHA K€ Ha HSKOHOMHYECKHUX MPUUYMHAX IIyTEM MNPHUHATHUA Mep IO COKPAIIEHUIO
MacmTaboB HUIIETHL.

[IpencraBisercs, 4YTO MNPODIVIAKTUKA B PAAE CIy9aeB SABJAETCA €IUHCTBEHHBIM
JIOJITOCPOYHBIM pellleHueM Mpo06JsieMbl IPUHYAUTEIBHOTO JIETCKOTO IONPOIIaiiHUYecTBa, OJHAKO
yCWwINA IO JOCTHKEHUIO 3TOU e TpeOyIOT BpeMeHU U JIOJDKHBI COueTaTbes C JIPYTUMU
CTpaTerusiMM, IOCKOJIbKY JETH, YK€ IOJ/IBepraroluecsi >KeCTOKOMY OOpaIleHUIo, HY>KJAI0TCA B
0oJiee CPOYHOU ITOMOIIIH.

BrIHy>kZIleHHOe TOIpPOIIAHUYeCTBO JleTed NMPUHHMAaeT pasndyHble GOPMBI U pa3pylIaeT
JKU3HU JleTed BO BceM Mupe. JleTU-MHBaJIWAbI, KOTOPHIX 3aCTaB/IAIOT 3aHUMATHCS
MIOIIPOIIAHIUYECTBOM, CTPAJAIOT OT psAAa HAPYIIEHWH IpaB dYeoBeKa. VX BKCIUIyaTHPYIOT
TOPTOBIIBI JIIOJIBMU, PEJINTUO3HBIE YUHUTENS WU POAUTENTN, OHU PAOOTAIOT B TEUEHHE JOJITOTO
BpEMEHU, UMesi OTPAaHUYEHHBIN KOHTPOJIb HAJl CBOMMH JIOXOZaMH WJIU HEe uMes ero BoBce. [letn
OOBIYHO TIOJIBEPTAIOTCA H30MEHUSM CO CTOPOHBI TeX, KTO 3aCTaBjsfAeT WX IMONPOIIAHHUYATh U
WCIIBITBIBAeT (PU3UUECKOE U CJIOBECHOE HACHWJIME, a TaKKe CeKCyaJbHbIe JOMOTAaTEeIbCTBA CO
CTOPOHBI T€X, C KEM OHH CTAJTKUBAIOTCS BO BpeMs PabOTHI.

[IpunyauTENbHOE JIETCKOE MONPOIIAMHUYECTBO ABJIAETCA IPyObIM HapyllleHUeM NpaB JieTei
U TpeOyeT HEOTJIOKHBIX JIEMCTBUU MeXXAYHAPOJHBIX OPraHU3alUil U OTHEJIbHBIX TOCYAapCTB,
KOTOpBble O0s3aHbl 3alUIIaTh IpaBa JeTeid. [IpUHYIUTENBHOE [1€TCKOE IONPOIIaWHUYECTBO,
OCyIIleCTBJIsIEMOe TPEThUMU JIUIAMH, OCOOEHHO BpPEIHO, OJHAKO NPHUHY/IUTEJBHOE JIeTCKOEe
MOMPOIIAaMHUYECTBO,  OCYIIECTBJIIEMOE POAUTENAMH, TaKKe BpeIHO U He JOJIKHO
UTHOPHUPOBATHCS, HECMOTPS Ha 0COObIE TPYAHOCTH, CBA3aHHbIE C PellleHHEM 3TOU MPOOJIEMBI.

TocymapcTBaMm HEOOXOAMMO 00ECIEUYNTh HAJUUKME COOTBETCTBYIOIIETO0 3aKOHO/IATENIHCTBA U
€ro NMpUMEeHeHWe TaKuM 00pa3oM, uTOObI OHO JEHCTBOBAJIO B HAWIYYIINX WHTEpecax AeTed U
3aIHINAJIO0 UX OT MPUHYAUTETBHOTO OIPOIIAHUYECTBA.

[IpaBuTenbCcTBA AOJDKHBI OOECIIEUNTh HAJIWYME HAJJIEKAIIEro 3aKOHOJIaTeNIbCTBA 1A
3aIUTHI JIeTeN OT BceX (pOpM SKCIUTyaTallH, B TOM YHCJIE ITyTeM MOMPOIIAHUYECTBa, U HaKa3aTh
TeX JIUI, KOTOPbIE DKCIUIyaTUPYIOT JleTe B CBOMX COOCTBEHHBIX WHTepecax. [IpaBoBbIE MephI
pearupoBaHusi, BEpPOATHO, OyayT Oosiee 5GhGEKTUBHBIMH B peNIEHHU 0oJiee YEeTKUX Jea O
NIPUHYAUTEJIBHOM IONMPOIIAHUYECTBE JeTell, HAaIpUMep /eJ, CBA3AHHBIX C MPECTYIHBIMU
O6angamu. ITomMka Win TIOpEMHOE 3aKJIIOUeHUEe POJUTENEH, KOTOpble SKCIIyaTUPOBAIU CBOUX
JleTel, ¢ MEHBIIEH CTEeNeHbI0 BEPOATHOCTH OyZeT OTBeuaTh HAWIYYIINM HHTEpecaM JeTel-
WHBa/IN/IOB. Bo MHOTHX 13 3TUX ciIydaeB OoJjiee ycnenrHol Oy/ieT coBMecTHasA paboTa ¢ ceMbsIMU Ha
OCHOBE I[€JIOCTHOTO ITOAXO0/1a B IEJISX YIIyUIIEeHU O0IIeN CUTyaIHH.
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HeobOxoMo BBIABJIATH JIeTEH-UHBAIUOB, CTPAJIAIONIUX OT KpalHero HaCWIus WIN
SKCIUTyaTallud IIOCPEACTBOM IIONpOIIAaHUYECTBA BO BCEX €ro PA3/IMUYHBIX IPOSBJIEHUSAX.
[TpaBuTeIBCTBAM CJIEAYET IPE/IaraTh peadITUTAIIMOHHBINA YX0/I, COOTBETCTBYIOIIUHA ITOTPEOHOCTSM 1
YCIOBUSIM KaKOTO pebeHKa-MHBAIN/IA, BKJIIOYAs, HAIPUMeEpP, 3/paBOOXpPaHEHUE, MOCTOBOE WJIU
mpo¢eCCUOHATBHO-TEXHUUECKOe 00pa3oBaHUe, IOMOINb B OOppOe ¢ HAapKOMaHHEH W, B CIIydyae
He00XOIMMOCTH, TIIATEILHYIO ITO/JIEPKKY IIPYU BO3BPAIIIEHUH B CBOM CEMBH U OOIIIHEI.

[IpaBuTeNbCTBA JOIKHBI YAEIATh IIEPBOOYEPETHOE BHUMAHNUE 00eCIIeueHII0 HeZJOPOroro U
JIOCTYITHOTO Ka4eCTBEHHOTO 00pa30BaHUA JJI BCEX JIeTel, HaXOAAIIMNXCA MOJ[ UX IOPUCAUKITUEH.
dto momorso Obl, B TEPBYI0 OYepeAb, IPEAOTBPATUTh IPUHYXKJEHHE MHOTUX JleTed K
MIOMIPOIIAMHUYECTBY U APYTUM (popMaM SKCIUIyaTaIlUuU. ITO TaK:Ke HEOOXOIUMO JJI TOTO, YTOOBI
JlaTh AETSAM-UHBAJINU/IaM BO3MOXKHOCTDb BBIPBAThCS U3 HUIIIETHL.

ConuasbHO-3KOHOMUYECKHe TPo0JIeMbl B MUPE IPUBEIN K TOMY, YTO IOIMPOIIaWHUYECTBO
JleTe-MHBATHIOB CTaJIO OoJiee pacIpOCTPaHEHHBIM H3-3a COCTOSHUS, C KOTOPHIM MM IPHIILIOCH
CTOJIKHYTbCS /Il BbDKUBaHUs. Hambosiee BecOMOU NMPUYMHON MOKHO Ha3BaTh SKOHOMHYECKHE
MIPUYHHBI, KOTOPBIE 3aIyThIBAIOT pebeHKa B TPs3HU IOMPOIIAHHUYECTBA. DTO JEJIAeTCSA MPH JABYX
00CTOATENIBCTBAX: JINOO PEOEHOK CTpajiaeT OT HeOJIArONPUATHBIX SKOHOMHYECKUX YCIOBUH, JTHOO
OH IIOTIAJT B JIOBYIIKY OPTaHM30BAHHOTO WJIN SKCIUTYaTHUPYIOIIETO MOMPOIITaHUYECTBA.

[IpuHyAUTEIPHOE TMOMPONIANHNYECTBO JIeTEH-UHBAJIUIOB — 5TO BUJ, MONPOIIAaHUYECTBA,
IIpY KOTOPOM MAaJIPYMKOB U JIEBOUEK B BO3pAcTe JI0 18 JIeT MPUHYKJAIOT K MOMPOIIAHHUYECTBY
IIyTeM IICUXOJIOTHYECKOTO ¥ (GU3UUECKOTO IPUHYKIEHU.

[TompomraiHUYECTBO /I€TEU-UHBAIUAOB OCYIIECTBJIAETCA PA3JIUYHBIMU CIIOCO0AMH U
CYIIECTBYET IIMPOKHUHA CHEKTP PAa3JIMIHBIX (HOPM JETCKOTO JIEBUAHTHOTO ITOBEJEHUA, KOTOPbHIE
MOTYT CYHUTATbCA IompomaiiHudyecTBOM. OJ[HAKO SKCHEPTHI PA3AEAIOT Pa3IMYHble MHEHUS
OTHOCUTEJIPHO TOTO, KaKas JAeATeJbHOCTh (DAKTUUECKHU IIPEJICTABIISIET COO0M MOMPOIIAHIYECTBO
WIN KaKas JIesITeJIbHOCTh MOYKET PacCMaTPUBAThCsA KaK TPYZOBas.

[TonpomaltHUYEeCTBO JeTe-UHBAINAOB — 3TO CUTYyallUs, KOT/IA JIETH IPOCAT YV IIPOXOIKUX
neHer. Koryia peub ujieT 06 OIpe/ie/IeHUH MOMPOIIaiHAYeCTBA KaK CIydasi, KOTZIa B3pOCJIble U IETH
BMecCTe MPOCAT JIEHbIH, WIN KaK cjydas, KOr/a JETHU XOAAT OT JBEPHU K JIBEPHU, NPOCS JIEHBIH,
CUTyaIusl MpaKTUYecKu uaeHTUUHA. OHAKO MHEHHs PECHOHIEHTOB Pa3INYalOTCsA, KOT/Ia pPedb
UJIET O JIETAX, MPOJAIOIINX MaTepHUaIbHBIE BEIHU, MOIIIUX BETPOBbIE CTEKJIa HA MEpPeKpecTKax
JIOpOT, TTOMOTAIOIINX JIIOJISIM MMapKOBaTh MAIIUHBI, MOMIUX HA YJIUIIE, MIPOJAIOIIUX IIBETH WU
JIpyrue BelW. B CBA3M C€ OSTHM BO3HHUKAaeT BOIPOC - TJA€ TPaHb MEXAY JAETCKUM
MIOITPOIIAHIUYECTBOM U JIETCKUM TPYAOM, MOCKOJIbKY Jla’ke cOOp BTOPUYHOTO ChIPhS HEKOTOPBIE
SKCHEPTHI CIUTAIOT MOTTPOIIAHHUYECTBOM.

JleTcKkoe TIOMPOIIaHNYECTBO HE MPU3HAETCA OTAEHbHON KaTeropuedl B COOTBETCTBUU C
JIEUCTBYIOIIIUMH  MEKAYHAPOAHO-IIPABOBBIMU  aKTaMU, KOTOPbIE  PEryJUpylOT  00J1acTh,
OXBaTHIBAEMYIO HcclaeoBaHMEM. [losToMy B OOJIBIIMHCTBE CJIyY4aeB  JIETU-WHBAJIU/HI,
3aHUMAaIIMeCs TOMPOIIAaWHUYECTBOM, HE PETUCTPUPYIOTCA. [lake B ciiyyae perucTpanuu
MONPOIIAaHHUYECTBA, COLHAJIbHbIE YUYPEXKAEHUS IPOBOJAT OTYy PETHUCTPAII0 [0 Pa3HBIM
OCHOBaHUSIM, TO €CTb PeOEHOK, KOTOPBIN IOMpOIIAHHNYAET, PETUCTPUPYETCs B paMKax
CYIIECTBYIOIIIUX KaTeropuil JieTel, IOJBEPKEHHBIX PHUCKY: aCOIUAIbHOE IIOBe/IeHUE,
O6e3Ha/[30pHbIE JETH, JIeTH, II0/IBEP:KEHHbBIE PUCKY PA3BUTHUSA, U T.JI.

OtcyTcTBUE pErucTpanyu IOMpOIIaHUYECTBA JleTel-UHBAJIUJ0B, HECOOTBETCTBUE U
HEHA/IeXKHOCTh JJAHHBIX O JIETCKOM MOIPOIIAHUYECTBE, UMEIOIINXCA B OPTaHaX rocyZlapCTBEeHHOM
BJIACTH, YIPEKIAEHUAX U OPTAHU3AIHUAX, JOTIOJTHUTEIBHO YCJIOKHAIOT U 3aTPYAHSIOT BO3MOXKHOCTD
MIPOBEJIEHNUs] OPTAaHU30BAHHBIX, COIVIACOBAHHBIX M CKOOPIMHUPOBAHHBIX JAEHUCTBUHA 10 OOpPBOE,
MIPEZOTBPAIIEHUIO U HCKOPEHEHHIO JETCKOTO MOIMPOIIaiHIYECTBA KaK OJTHOU M3 (POPM KECTOKOTO
obOpaieHusi ¢ JIETbMH U UX JKCIUIyaTal[UH, YTO SBJIAETCS 00s3aTeIBLCTBOM, B3ATHIM Ha ceOs
pPerunoHaJIbHBIMU TOCYIaPCTBAaMH IpH patudukanuu uMu KoHBeHIUH 0 TpaBax pebeHka 1989 T.

4. Pe3yabTarsl

B pesysnbrare mccieoBaHusA MpaB AeTEH-UHBAINUIOB OTMEUAETCS, YTO HANOOIbIIEMY PUCKY
SKCIUIyaTaIliyd B KAYECTBE MOIPOIIIAeK MOABEPKEHDI CIIEAYIONIHE TPYIIIbI AeTeH-UHBATHOB: J1€TH-
WHBAJIUA/IBI, OCTaBIIIHECS 0e3 POAUTEIbCKOU OIEKU; IETU-UHBAIU/IBI, YIIOTPEOJIAIONINE HAPKOTHKY;
JIeTU-UHBAJIUbBI, TOABEPTIINECS JOMAIIHEMY HACWIHNIO; JIeTU-UHBAIHIbLI, KOTOPbIE OpPOCHIIH
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o6yquI/Ie B IOKOJIAX; MAC€TU-UHBAJIHUAbI, IIpDUHAJIEXKAIIHE K ObIl'aHAM; A€THU-HHBaJIHUAbI C
II0B€J€HYECKNMHU paCCTpOﬁCTBaMH U JUBAHHBIM IIOBEJEHHUEM.

5. 3aKJIIOUeHUe

B 3axsoueHue ykaszbpIBaeTCs, YTO IO/ JE€TbMH-UHBAIMIAMU IPEJICTABIISAETCS BO3MOXKHBIM
IIOHUMAaTh YeJI0BEUECKHE CYIIECTBA /IO JIOCTIKEHUS UMU 18-JIeTHEr0 BO3pacTa, ecJiM M0 3aKOHY,
MMPUMEHUMOMY K HUM, OHH He JJOCTHTAIOT COBEPIIIEHHOJIETHS paHee, obafatonie GU3nIecKuMH,
YMCTBEHHBIMU WJIM CEHCOPHBIMH HapyIIEHUSIMHU, IOCTOSIHHBIMH, JIHOO BPEMEHHBIMH, KOTOPBIE
OTPAHUYHUBAIOT HMX CIIOCOOHOCTHh OCYIIECTBJIATH OJHO WJIM 00Jiee eCTeCTBEHHBIX JEHCTBUU B
TOBCETHEBHON JKWU3HU, W KOTOpPbIe MOTYT OBITh BBI3BAHBI WJIN YXYAIIEHbI 3KOHOMHYECKOH U
COITUATLHOU CPEeIOH.

[IpencrasisieTcsi HEOOXOAUMBIM JIOMIOJHUTH 1. 3 CT. 23 KOHBEHIIMU O MpaBax WHBAJIHUIOB
2006 T. TMOJIO)KEHHEM O TOM, UTO JEeTH-WHBAJIW/bI WMEIOT IIPaBO HA 3alUTy OT JOMAIIHETO
HAaCWIUsl, KOTOpOe IIPEe/CTaBJseT coOou JiroOble (pU3UUecKue, CeKCyalbHble, SMOIMOHAIbHBIE,
SKOHOMUYECKHE WU TICHXOJIOTUYECKHE JEHUCTBUS WU YTPO3bI JIEUCTBUH, KOTOPbIE OKAa3bIBAIOT
BJIMSTHUE HA JIETeH-UHBAJIUJIOB.
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IIpaBa feTeli-UHBAJINIOB B MEHAIOIIEMC MUPOMOPAIKE
Cepreit EBrenbeBrd CMUPHBIX 2
a Poccuiickas acconpanysa MeK/IlyHapo/IHOro IipaBa, Poccutickaa ®enepanus

AHHOTamuA. B cratbe paccMaTpWBAIOTCA IIpaBa JeTeH-UHBAIUIOB B MEHSIOIIEMCS
muponopsake. OTMeuaercs, YTO JIETU-UHBIN/IBI UMEIOT IIPABO HA 3allfUTy OT SJKCILIyaTalluu,
HACWINSA W PA3JIMYHBIX 3JIOYHNOTPEeOJIEHUH WX YA3BUMBIM MOJIOKeHUEeM. TOproBjsA JeTbMU-
WHBAJIU/IAMHY, CBSI3aHHAsI C MPUHYKJAEHUEM K ITOMPOIIAaHHUYECTBY, IIPEACTaBJIsIeT cOO0H OHO U3
MPECTYIIHBIX JESAHWUM, COBEPIIAEMBIX TOPTOBIIAMU JIIOAbMHU. TOPTOBIBI JETHMH TaKKe
MPUHYKJAIOT KEPTB K CEKCYIbHOU SKCIUTyaTallUd WM K COBEPIIEHUIO PA3JIUYHBIX YJIUUYHBIX
MPECTYIIHbIX JesdHud. [IpuHyIUTEsIbHOE JeTCKOe ITOIPOIIAHHUYECTBO SBJISIETCA TPYObIM
HapyllleHHeM IIpaB JieTell U TpebyeT HEOTJIOKHBIX JEeUCTBUH CO CTOPOHBI KaK OTHEeJIbHBIX
TOCyZIJapCTB, TAK U BCETO MHPOBOTO COOOIIIECTBA B IIEJIOM.

JIs 3aIuThI JIeTeN OT MIPUHYIUTEIHBHOTO JIETCKOTO MOIPOIIAHHNYECTBA U BBIIOJTHEHUS CBOUX
MeKyHAPOIHBIX 0053aTeJIbCTB TOCYZapCTBa JOJIKHBI 00€CIIeYnTh, YTOObI MEeKyHAapPOAHO-IIPABOBbIE
JIOKyMEHTBI 10 BOIPOCaM TIOIMpPOIIafHUYECTBA, pabCTBA, JIETCKOTO TPY/a, TOPTOBJIU JIIOJBMU WU
3alIUTHI JIETEN, MOTJIA OBITh HCIIOJIb30BAHBI [T HAKAa3aHUSA TeX, KTO KCILUTyaTUPYeT JAeTeH.

I[Ipodpunaktrka B psAAe CAydaeB SABJSAETCA €IUHCTBEHHBIM JIOJITOCPOYHBIM PpelleHUeM
Mpo0JIeMbl TPUHYAUTETHLHOTO JIETCKOTO IOIPOIIaWHUYECTBA, OJHAKO YCHJIMA IO JOCTHKEHUIO
9TOU IeJTU TPeOYIOT BpEMEHU U JIOJIPKHBI COYETAaThCsS C APYTUMU CTPATETHSMHU, ITOCKOJIBKY JETH,
y’Ke TI0/IBEPraloIecs }KeCTOKOMY OOpaIleHuIo, HYK/Ial0Tcs B 60J1ee CPOYHOU TOMOIITH.

KiroueBble cjioBa: mpaBa JIeTEH-MHBAIWJIOB, MEHSIOIIANCSI MHPOIIOPS/IOK, 3alldTa OT
SKCIUIyaTalliu, TOPTOBJIA JEeTbMHU-UHBAJIUIAMHU, TPUHYK/IEHUE K ITOITPOIIaiHUYECTBY.
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