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Articles

Patentability Issues in International Law
Alexander Chufinev?:*
aIndependent researcher, Russian Federation

Abstract

The article deals with intellectual property law. To date, protection of rights to intellectual
property can be carried out in accordance with national, regional or international systems of
protection. Particular attention is paid to the right to the invention. Patentability conditions, in
turn, vary depending on the chosen system. This article discusses the current problems of
patentability on the example of regional systems, as well as national law of the Russian Federation
and Germany. The author also highlights relevant international legal issues, as well as practical and
moral aspects. The author analyzes the norms of international and national law. The competence of
the EAEU in the field of intellectual property protection is actively developing. On September o,
2019, the Protocol on the Protection of Industrial Designs to the Eurasian Patent Convention was
adopted. It became the basis for the creation of the Eurasian system of legal protection of industrial
designs. EAEU law development issues are also the subject of this study.

Keywords: International Law; patent law; patentability; European Union; Eurasian
Economic Union.

1. BBegenue

Borpochl MaTeHTOCIIOCOOHOCTH «SBJISIOTCSA OTKPBITBIMU» HA CETOAHSAIIHUN JEHD I HAYKU
MeXXAyHapoaHoro npaBa. OHHM aKTyaJbHBl Kak JJIfd JIUCKYCCUU YUEHBIX-MeKIyHapOJHUKOB
(Aktual'nyye voprosy, 2017; Biriukov, 2019; Kondrat'yeva, 2014), Tak u /iisl IPaKTUKH IITUPOKOTO
Kpyra KOMIaHUH U3 HayYHO-IIPOU3BOJCTBEHHOTO CEKTOpA Pa3INUYHbIX rocyaapcTs. Mmenno HITO
U UHHOBAI[MOHHbIE KOMIIAHUM 3a4acTyl0 OpOCAIOT «BBI3OBBI» CJIOXKHBIIEMYCS IPaBOIOPSAKY,
ABJIAACH OOBEKTUBHBIM «/IBUTATEJIEM» He TOJIbKO HAyYHOT'O IIPOrpecca, HO U Pa3BUTHA MIpaBa.

Tak, B 2019 r. yuénbiii B KHP 6b11 IPUTOBOPEH K TPEM ToZiaM JIMIIEHUsT CBOOOBI U mITpady
3 MIJUTMOHA [0aHEW 3a IPOBeeHUE SKCIEePUMEHTa C POXKAeHUEM OJIM3HENOB U3 TeHETHYECKU
MOAU(PUIITPOBAHHBIX SMOpPHUOHOB. OJWH W3 €ro COYYACTHUKOB IMOJIYYWJI JIBa TOJla JIUIIEHUS
cB00OOIBI ¥ IITpad B 1 MIJUIMOH I0aHEMH, BTOPOH - 1,5 rojia u mrpad B 500 Thicsau 1oaHel (Pereshli
vse granitsy, 2019). CuTyanus, KOTZa >KaXkJa HAYYHOTO OTKPBITHSA BBIXOJHUT 3a PAMKH IIPaBa,
CTaBUT IIPOOJIEMY JIOIYCTUMOCTH HAYYHBIX SKCIIEPUMEHTOB.

* Corresponding author
E-mail addresses: a.chufinev@runail.ru (A. Chufinev)
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2. MaTrepuaJibl 1 METOABI

B craThe OBUIM HCIOJIB30BAHBI KAaK TEOPETHYECKHE, TaK U HOPMATHUBHBIE HCTOYHUKH,
KOTOpble HEeOOXOAWMBI JUUIs IIOCTAHOBKU IIPOOJIEMBI MATEHTOCIOCOOHOCTH B MEXAYHAPOJHOM
mpaBe. Ilpm Hammcanuu paboThl OBUTM HCIIOJB30BAaHBI pas3Hble MeTOAbl. B ux wwucre:
CPaBHUTEJIBHO-IIPABOBOM, aHAINU3, (OPMAaJIbHO-JIOTUYECKUN W HHble MeTozpl. lcmosib3oBaHUe
JIAHHBIX METOJZ0OB II03BOJIET OIPEeZIeJINTh, KaK pPa3pellnuThb BOIPOCH, BO3HUKIINE B HayKe
MeXXYHapOJHOTO IIpaBa U NaTeHTHOT'O IIpaBa.

3. O6¢cy:kneHue

B cootBerctBum ¢ pexkomenpamusamMu BOWC (WIPO), momoOHBIMU CBOWCTBAMHU SIBJISTFOTCS
cienytonue dhakTel. MI300peTeHne JOLKHO:

a) obyialaTh HOBU3HOM, HEKON 0COOEHHOCTHIO, KOTOpasA B JJAHHBIM MOMEHT He U3BeCTHA W3
UMEIONUXCSA 3HAaHUH (T.H. «<YPOBHS TEXHUKU»);

0) OBITH «HEOUEBU/ITHBIM». JTO O3HAYAET, YTO OHO HE MOKET OBITh SIBHO BBIBEJIEHO JIUIIOM,
KOTOpoe 00J1aiaeT OOBIYHBIMU 3HAaHUAMH. Takum ob6pa3oM, pedb uaeT 06 «u300peTaTesrbcKoM
YPOBHE»;

B) OBITh MPOMBIIUIEHHO IPUMEHUMbBIM. IHBIMH CJIOBAaMH, BO3MOKHOCTh ITPUMEHEHUS
n300peTeHUss B IPOMBIIUIEHHOCTH, OBITh OOIECTBEHHO TOJIE3HBIM. IlaTeHTOCIOCOOHOCTH
OIIpeZieJIsieTcs 110 HAIMOHAJIBPHOMY 3aKOHO/IATEIbCTBY. IHTEpECHO OTMETUTD, UTO BO MHOTHX CTPAHAX
TAaKOBBIMU HE CYHTAIOTCA HAyYHble TEOPHU, PpeIIeHUs, HAlpaBJeHHble HA Y/OBJIETBOPEHUE
SCTETUYECKUX MOTPEeOHOCTEH, MaTeMaTHYeCKHe METO/bI, COPTa PACTEHUU WU MOPOABI KUBOTHBIX,
OTKPBITHSA BEIIECTB, Y?Ke CYIIECTBYIOIINX B IIPUPOJIE, METOABI BHITIOJTHEHNS KOMMEPUYECKHX OIT€paIii,
METOZbI MEAMITMHCKOTO JieueHuUsI (B OTJIMUKE OT JIEKAPCTBEHHBIX MPEIapaToB);

r) n3obpeTeHUe JOKHO OBITh PACKPBITO B 3asBKE fSCHO W IIOJIHO, YTOOBI JiI0OOE JIUIIO,
obs1amaroriee OOBIYHBIM YPOBHEM 3HAHUU B COOTBETCTBYIOIIEN TEXHUYECKOHN 00JIaCTH, MOIJIO €Tr0
BOCIIPOH3BECTH.

XapakTepHOH OCOOEHHOCTBIO MEK/IyHAPOJHOTO NAaTEHTHOI'O IIpaBa sABJIAETCA €ro SApKO
BBIPAKEHHBIA TepPUTOPUATBHBIN xapakTep (Bryer, Lebson, Asbell, 2011). Ha cerogusimnauii 1eHb
OXpaHa IPaB MOXKET OCYIIECTBJIATHCA B COOTBETCTBHUU C HAIMOHAJIBHOW, PETHOHAIBHOU WJIU
MexayHaponHou cucremamu (Jaeger, Luginbuehl, 2011). YeoBus naTeHTOCIOCOGHOCTH B KaXK/I0H
U3 HUX HECKOJIBKO DPA3IMYAIOTCA, YTO U TpeOyeT AETAIIbHOTO H3YYeHUs KaK MeXKIyHapOIHO-
IIPABOBBIX BOIIPOCOB, TaK U MPaBa 3apyOeKHBIX TOCY/IAPCTB B JAHHOU 00J1aCTH.

B cr. 45 JloroBopa 0 maTeHTHO¥ KOOmIepanuu 1970 To/ia YCTAHOBJIEHA BO3MOXKHOCTb CO3/IaHUS
PETMOHAIPHBIX MATEHTHBIX cHcTeM. K HacToOsIEMy BpeMeHU CJIOXKHJINCH TPU IO/IOOHBIE CHCTEMBI:
AdpukaHckas pervoHaJbHAas OPraHU3AIUsA 10 WHTEJUIEKTyaJIbHON coOCTBeHHOCTH; EBpomeiickas
maTeHTHas cucTeMa; EBpaswuiickas mareHTHas cucreMa (Territorial'naya priroda, 2002).

Ilocnegusass opraHW3oBaHAa B COOTBETCTBUHM ¢ EBpaswiickoll NaTeHTHOM KOHBEHIIHEH
1994 rona. Ha ocHoBanuu cr. 6 KoHBeHIIMM eBpa3WMCKUI MATEHT BBIJAETCS HA HU300peTeHwUe,
KOTOPOE SIBJISETCSA HOBBIM, UMeeT N300peTaTeIbCKUi yPOBEHD U IPOMBIIIIEHHO TPUMEHHIMO.

CorsacHo cT. 52 KoHBEHITUM O BBIIaUe €BPOIEHCKUX MMaTeHTOB 1973 T., HaTeHTHI BBIJAIOTCA
Ha u300peTeHHsA BO BceX OOJIACTAX TEXHUKHU, KOTOPbIE SBJIAIOTCA HOBBIMU, MPOMBIILIEHHO
MIPUMEHUMBIMH U UMEIOT H300peTaTeIbCKUi ypoBeHb. B Bblzjaue Oy/ieT OTKa3aHo, eCIIN:

1. KomMmepueckoe uCIOSIb30BaHUE W300pETEHUsS ITPOTUBOPEYMIIO OBl OOIECTBEHHOMY
MOpAAKY Wi Mopatu. IIpu 3TOM He MOKET paccMaTpUBATHCA KAaK MPOTUBOpPeUYHE IMOPAJKY U
MOPAaJIA TOJIBKO IIOTOMY, UTO OHO 3aIIPENEH0 HOPMATHBHBIMU aKTaMHU TOCYJapCTB;

2. OOBEKTOM SBJIAIOTCSA COPTA PACTEHUH, MOPOABI JKUBOTHBIX U OMOJIOTHYECKHUE CITOCOOBI
WX BbIBeJleHUA. [IaHHOe TOJIO)KeHHEe He IMPUMEHsETCS K MHKPOOMOJIOTUYECKHUM CII0cO0aM HJIH
MIPOYKTaM, KOTOPBIE MOTYT OBITH ITOJIyY€HbI YKa3aHHBIMU CIIOCOOAMU;

3. CrnocoObl JIeueHUs JII0/IeH WU JKUBOTHBIX C IIOMOIIBIO XUPYPTHUU WJTH TEPAIINH, a TAKIKe
MEeTO/Abl JUATHOCTUKH, NMPUMEHsEMbIe JJIsI JIIOIEH WM JKUBOTHBIX. YKa3aHHbIE IPAaBUJIA He
MIPUMEHSIOTCA K MIPOIYKTaM, BellleCTBaM WJIM COCTaBaM, KOTOPbIE UCIIOJIb3YIOTCA B 3TUX CIIOco0ax
WJIN METOZAX.

B cootBercTBuU co cT. 4 u 5 Jupexktusbl EBponapiamenTa u CoBera 98/44/EC ot 6 utonsa
1998 roza 3aKpersieHO, YTO IAaTeHTOCHOCOOHBIMU He SBJIAIOTCA: a) COpPTa PacTEeHUH M BUJIBI
JKUBOTHBIX; 0) MPEenMyIeCTBEHHO OMOJIOTHYeCKHe MPOIECCHI /Il IPOU3BO/ICTBA PACTEHUN WU
JKUBOTHBIX; B) TEJIO YeJIOBEKA HA PAa3HBIX TAax ero popMUpPOBAHUA U PA3BUTHUA.
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B 4. 1 cT. 6 comepkuTes o0Iee MPaBUIO, Kacarolleecs TOTO, YTO M300peTeHNs CUUTAIOTCA
HEeIaTeHTOCIIOCOOHBIMU IIPU YCJIOBUH, YTO HX KOMMEpPUECKOe KCIIOJIb30BaHUE IPOTHBOPEYUT
MyOJIMIHOMY HOPAAKY Wi Mopanu. Ho mogo6HOro pojia UCIOIb30BaHUE HE JIOKHO CYUTATHCS
[IPOTHUBOpEYAIllUM JIMIIb HAa TOM OCHOBAaHUM, YTO OHO 3alpeleH0 HOPMAaTUBHBIM IIPABOBBIM
akToM. Y. 2 TOH ’Ke cTaThU KOHKPETH3HpYeT IepedeHb OOBEKTOB, KOTOPbIE HE MOTYT OBITh
MIPU3HAHbBI TATEHTOCIIOCOOHBIMH.

B 3akome ®PI' moj;i mMaTeHTOCIIOCOOHOCTHIO CUUTAETCS «IOPUUYECKOE CBOMCTBO OOBEKTA,
OIIpeieJIAIoINIee ero CIoCOOHOCTh K OXpaHe JOKYMEHTOM HCKJIIOUUTEBHOTO IpaBa (IIaTeHTOM) Ha
TEPPUTOPHH KOHKPETHOM CTPAHbI B TEUEHHE CPOKA JleHcTBUsA nmateHTa» (Germanskiye zakony, 2017).

OnHako MOTYT OBITh 3alaTeHTOBAHBI JIUIIb TaKWe U300peTeHUs, Kacaloluecss pacTeHuN U
JKUBOTHBIX, TEXHUYECKHEe BO3MOXKHOCTHU KOTODBIX HE OTPAHUYEHBl OIPEIeJIEHHBIM COPTOM
pacTeHUN WIM BUJIOM JKHUBOTHBIX, U B3JIEMEHT, BblJIeJICHHbII U3 YeJOBEUYEeCKOTo Tejla WJIU
IIPOM3BENEHHBINI HMHBIM  00pa3soM  IOCPEACTBOM  TEXHHYECKOTO  IIpoliecca,  BKJIIOYAs
MOC/IeI0BATETLHOCTD MJIM YaCTUYHYIO TIOCIIeZoBaTeIbHOCT reHoB (Luginbuehl, 2011).

J.B. TlonomapeBa otmedaer, yTo npaktuka EC otimuaercs or amepukaHckoi. B CIIIA B
HEKOTOPBHIX CJIydasX «MOKHO 3allaTeHTOBATh UesioBeuecKul reH, a B EC 3To c/ies1aTh HEBO3MOKHO»
(Ponomareva, 2019: 167).

1 aHBapsA 2015 roja Berynua B cuwiay JloroBop o cozzmanuu EAJC. CorsacHo 0. 24
npwioxkeHus NO 26 k JloroBopy nmpaBo Ha m3obpeTeHUe, MOJIE3HYI0 MOJEIb U IMPOMBIIIIEHHBIA
obOpaser; OxpaHsfeTcs B TOM TIOpSAKE, KAaKOW YCTAHOBJIEH 3aKOHOJATeJIbCTBOM CTPAHBI.
B HacToAmuiA MOMEHT aKTHUBHO pas3BuBaeTcsa KomiereHIuss EADC B aroir obnacrtu. Tak, 9
ceHTAOpA 2019 T. 66T PUHAT [IPOTOKOT 06 OXpaHe MPOMBINIEHHBIX 00pa3IoB k EBpasuiickoi
nmareHTHON KoHBeHIMU. OH cTas 6a30M A1 CO3/IaHUSA €BPAa3UMCKON CHUCTEMBI ITPABOBOU OXPAaHBI
IMPOMBIIILJIEHHBIX 00Pa3IoB.

ITocie BerymieHus B cwity I[IpoTokosna eBpasuiickuii maTeHT Ha Oy[eT JeHCTBOBATh HaA
TEPPUTOPUU TOCYAAPCTB-YIACTHUKOB. 3asABKYy HA IIOJyYeHHE MOXKHO Oy/leT MOoJaBaTh Cpasy B
EBpasuiickoe nmaTeHTHOE BEIOMCTBO, YIJIaUUBas eJUHBIN HAOOP MOLLINH.

B Hacrosmee BpeMs BeayTes Kak HayuHble auckyceun (Mikhaylov, Ponomareva, 2017), Tak u
MpakTUYecKkre KOH(EepeHIMU II0 BOIpocaM JajibHellero pa3BUTHA «COI3HOro» pexuma Io
OXpaHe UHTEeJJIEKTYaJIbHOU cOOCTBEHHOCTH.

B o6nactu maTeHTOBaHUA JSKCIIEPTAMU OCO00 OTMEYAETCS BAYKHOCTH BOIPOCA KPHUTEPHUEB
nareHTocnocooHoctu (Glotov i dr., 2017). O6paraercs, B 4aCTHOCTH, BHUMaHHE Ha BO3MOKHOCTD
MIaTEeHTOBAHUS INAaTHOCTUYECKUX, TEPATIEBTHYECKUX U XUPYPTUUECKUX METOOB JIEUEHUS SIBJISIETCS
nosioxkenueMm TPUIIC-mioc.

Ha manmoHasibHOM YPOBHE MOJIUTUKA TOCY/IAPCTB B JAHHOM BOIIpOce pasyindHa. Hampumep,
00beKTaMM MATEHTHHIX MPAB B OTAEIbHBIX CTPAHAX MOTYT OBITh: METOABI IMATHOCTUKU; CIIOCOOBI
MOAU(PUKAIINN TE€HETUYECKOU IIEJIOCTHOCTH KJIETOK 3apPOBIIIEBON JIMHUU YeJIOBEKa; CIOCOObI
KJIOHMPOBAHHS YeJIOBEKA; WCIOJIb30BAaHUE YEJIOBEYECKUX SMOPHUOHOB B IPOMBIINLJIEHHBIX U
KOMMEPUECKHUX IeJIAX; JieyeHue Jyrosield u kuBoTHBIX (Galiakberov, 2015). Kpome Ttoro, ciemyer
YUUTBIBATh MPOXOZAIINE HA MEXAYHApPOJHOM YpOBHE OOCY:K/IeHUs HOPM II0 BBEJEHUIO
JIOTIOJTHUTEJIBHBIX yesmoBul mateHToBauus (Novoselova, Rozhkova, 2014).

B P® ycimoBus marteHTOCIOCOOHOCTH 3akpemsieHbl B uvactu 4 'K P®. Kak wusBecTHO,
Ba)KHEUIIIMMH YCJIOBUSAMU IMAaTEHTOCIIOCOOHOCTH SBJISIOTCS: a) HOBU3HA; 0) M300peTaTesibCKuid
YPOBEHb; B) IPOMBIIILIEHHAS IPUMEHUMOCTb.

YemoBusi TATEHTOCTIOCOOHOCTH 3aYacTyi0 SBJIAIOTCA IPEAMETOM IIaTEHTHBIX CIIOPOB.
OcmapuBaHue TMOTEHIHMAJIBHBIM IIpaBo0OJIa/IaTesieM OTKa3a B BbIJadye IMaTeHTa: a) Ha Kak
MPOMBINIJIEHHO HEMPUMEHUMOE TEXHHYECKOe pellleHne; 0) BBUAY OTCYTCTBUSA HOBU3HBI
TEXHUYECKOTO PEIIeHUs.

CxoxkuM 00pa3oM perJlaMeHTHPOBAHbI YCJIOBUS IATEHTOCIOCOOHOCTH B 3apy0OeKHBIX
rOCyZapCTBax.

Tak, B ®PI" ycimoBus maTeHTOCIIOCOOHOCTH 3aKpervieHbl B [lareHTHOM 3akoHe (Patentgesetz).
[To 3akOHy MaTeHT BBIAAETCA HA W300peTeHMs, eCId OHHM: 00JIaIaloT HOBU3HOUM, OCHOBAaHBI HA
U300peTaTesIbCKON JIEATEPHOCTH UM HMEIOT IPOMBINUIEHHYI0O IpPUMeHUMOcTb. K mpumepy,
peMeToM Hu300peTeHUs JIO/KEH OBITh MPOAYKT, COCTOAIUUA M3 Omomarepuasna, JuOO ecyin
npezMeToM ObLI clIOCO0 IMTPOU3BOCTBA, 00pPAbOTKY WM IPUMeHeHUs OrnoMaTepuaa.

HenaTteHTOCIIOCOOHBIMU SABJIAIOTCA CAEAYIONINE TPEAMETHI:
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1.  Teyo yenoBeka, B T. 4. SMOPHOHAJIbHBIE KJIETKH, & TAK)Ke IIPOCTOE OTKPBITHE KAKOTO-
60 ero JIEMEHTa, B T. U. CEKBEHIIUIO CEKBEHITNIO TeHa;

1.1. U300peTeHus, NPOMBINUIEHHOE IPUMEHEHHE KOTOPHIX MOJKeT IIPHUBECTH K
HapyUIeHUsIM MOopsAAKa U HopM Mopaid. [Ipu 5ToM HapyleHre He MOXKET OCHOBBIBATHCS JIUIIH Ha
TOM 0OCTOATENIHCTBE, UTO U300pETEHIE 3aIIPEIIEHO HOpMaMU IIPaBa;

1.2. H300pereHus:, Kacaromyecs: a) crocoda KJIOHUPOBAHUSA YeJIOBEKa; 0) criocoba n3MeHeH st
TeHEeTHYeCKOU WJEHTUYHOCTH UeJIOBEKAa; B) HWCIIOJIb30BAHUA 5MOPHOHOB YeJIOBEKA B KOMMEPUYECKHX
HeJIAX; T) croco0a M3MeHeHUs TeHeTUYECKON MAEHTUIHOCTU KUBOTHBIX, CIIOCOOHOTO MPUYMHUTD UM
CTpaJlaHusl, He IIPUHOCS CYIIeCTBEHHBIX MEUIIMHCKUX 0J1ar JIFO/ISIM WJTU YKUBOTHBIM;

2, N3o0peTreHus, KacalolHecs: a) COPTOB PaCTEHUH, MTOPOJ, JKUBOTHBIX U OMOJIOTHYECKUX
CIOCOOOB CEJIEKIIMM JKUBOTHBIX WJIM PACTEeHHH ¥ HCKJIIOYUTEIHPHO TAaKUMH CIocobamu
IIPOM3BEIEHHBIX PACTEHUIH U KUBOTHBIX; 0) METOJIOB XHDPYPTrHUeCKOTO WJIU TepareBTHYECKOTO
BO3/IeMCTBUA, KOTOpOE OKa3bIBaeTcs Ha TeJ0 4YeJIOBEKA WM KUBOTHOTO, WJIM METOJIOB
IuarHocTuku. Takoe moJyioKeHUe He paclpoCTPaHsAeTCs Ha MPOAYKTHI, B TOM YHCJIE MaTePUAJIbI U
UX KOMOWHAIIMH, KOTOpbIE HCIIOJIB3YIOTCA B yKazaHHBIX ciaydasx (Germanskiye zakony, 2017).
W3 mpaBus, KOTOpble ycTaHOBJIEHbl B Patentgesetz, ectpb uckiatoueHus. Kpome Ttoro, B ®PT
nerictTByeT 3akoH o 3amuTe 5MOpuoHOB (Embryonenschutzgesetz), koTopslii uMeer permaroree
3HaUYEeHHUe /IS pelieHus 00 OTKa3e B BblIaue MaTEHTA.

VHTEpecHBIM HaNpaBJIE€HUEM HAYYHBIX JIUCKYCCHU ABJIAETCS IMATEHTOCIOCOOHOCTH
n3obpereHn, co3manHbix oHUTOM WU (Biriukov, 2019b; Morkhat, 2018). B pamkax Bompoca
paccMaTpuBaeTcs BO3MOXKHOCTh IPUJIAHUSA CIENHAIbHOU IMPABOCYOBEKTHOCTU IOHUTAM, C TOUKHU
3peHHs IpaBa WHTEJUIEKTYJIbHON COOCTBEHHOCTU. ABTOPHI JIEJIAIOT BHIBOJ, O HECIIOCOOHOCTH
COBPEMEHHOHM CHCTEMBI 3aIIUTHI OOBEKTOB WHTEJUIEKTYIBHON COOCTBEHHOCTH 00€CIeYUTh
aZleKBaTHOe peryJnpoOBaHue JaHHOW cdephbl oTHomeHWH. Bosiee TOro, oueBmaHA mMmpobIEMA
[ATEHTOBAHUS COOCTBEHHO TEXHOJIOTHMH HCKYCCTBEHHOTO HHTEJUIEKTA, KOTOpas TaKXKe CTOUT
ZIOCTATOYHO OCTPO IEPEJ MEeKAYHAPOIHBIM ITPABOM.

Bompoc ocraércsi Takke B TOM, 4YTO IIOHUMAaTh IO/ «OOIeCTBEHHBIMH HHTEpecaMH,
MPUHIIUIIAMYI TYMaHHOCTH ¥ MOpPIN»? YKa3aHHblE OCHOBAHHUS JUIsI OTKa3a B BbIJAaue ITaTEeHTa
3aKpellUIeHbl BO MHOTHX aKTaX KaK MeXYHapOJHOIO, TaK U HaIlMOHAJIBHOrO IpaBa. VHIIaKoBa
O.A., PeikenkoB A.fl. u Bormanosa T.JI. mumyt cienytomee: «Ilosaraem, 4to 00IIeCTBEHHBIM
WHTepecaM, NPHUHIUIIAM TYMaHHOCTH ¥ MOPJIH IMPOTHBOPEYUT BCE, UYTO CIOCOOHO OKAa3aTh
Bp€/IHbIE TTOCJIE/ICTBUSA HA OyAyIIre TTOKOJIEHUS JII0E, ’)KUBOTHBIX BCEX POJIOB U BU/IOB, PACTEHUH,
Ha IUIAHETy 3eMJIS M KOCMUYECKOe ITPOCTPAHCTBO, IMPUBECTU K DKOJIOTUYECKOMY JTHCOAJIAHCY,
nasieHuo HpaBoB» (Inshakova i dr., 2015: 31). Pemmenue 3Toro Bompoca JIe3KUT Ha 3aKOHOaTeJIe.

4. Pe3yabTarsl

B pesysibTaTe MpoOBEAEHHBIX UCCIEAOBAHUI MOKHO IMPUNTHU K CJIEAYIOIIAM BBIBOIAM.

Bo-nepBpIX, B JAHHBIN II€pUOJ, CJIOKWINCH TPU IaTEHTHble CUCTEMBI: HAI[MOHAIbHAf,
peruoHasbHas, peryjupyeMas Ha OCHOBAaHUU JIOTOBOPOB, 3aKJIIOUEHHBIX HECKOJIBKMMU CTPAaHAMU
(EBpomeiickas maTeHTHas KOHBeHIUs, EBpasuiickas mareHTHas KOHBeHIUsA u CorsaimieHue o
co3laHuu  AQPUKAHCKOM  pEerHOHaJIBHOM  OpraHU3alii [0 OXpaHe IPOMBIIIJIEHHOU
cobcTBeHHOCTH) U YHUBepcanbHas (Ilaprkckass KOHBEHITHS).

Bo-BTOpBIX, BO BCeX HOPMATHUBHBIX JIOKYMEHTaX 3aKpeIUIeHO, 4YTO Uu300peTeHue,
MIPOMBIIIJIEHHBIN o0pasel] WK MoJie3Hasg MOJieJIb He 00J1a/IaeT MaTeHTOCIOCOOHOCTBIO, €CJIU OHU
MIPOTHUBOpEYAT MPUHIHMIIAM TyYMAaHHOCTH W Mopaiu. OJHAKO HHU B OJHOM W3 JOKYMEHTOB He
YKa3aHO, UTO B TOM WJI UHOM IIPABOIOPS/IKE MIOHUMAETCS MO «[YMAaHHOCTHIO» UJIU «MOPAJIBIO».
JlaHHBIN BOTIPOC BO MHOTHX CTPAHAaX pa3pelaercs CyAaMH.

5. 3aKJIIoueHue

B zaksouenue caeayer OTMETHTh, YTO Ha MEXKAYHAPOIHOM YPOBHE CJIEAYET 3aKPEIUTh, UTO
HeOoOX0UMO MIOHUMATh 10T «O0IIECTBEHHBIMU UHTEPECAMH, IPUHITUIIAMY TYMAHHOCTH ¥ MOPAJIH».
Cunrtaro, uyTo Haubosiee IOAXOAIIMM TIOHATHEM OyIeT ompejesieHre, KOTOPOEe COCTaBUIN
Numrakosa O. A., PeokenkoB A. f. u Bormanosa T./I. (Inshakova i dr., 2015). B ykazanHoMm ciiydae
JIy4diiaM OyJieT yKa3zaHUe TOTO, YTO MPOTHBOPEUHUT MOPAJIM U TYMaHHOCTH, ¢ J00aBJIEHUEM ITyHKTA,
KOTOPBIA COJIEPKUT HOPMY, B COOTBETCTBHH C KOTOPOU IOCYapCTBA-yYACTHUKH KOHBEHIIMH MOTYT
3aKpeIUISATh B HAI[MOHAJIHLHOM 3aKOHOJATENIbCTBE JIOMOJHUTEIbHbIE OCHOBAaHMA I OTKa3a B

6




Russian Journal of Legal Studies, 2020, 7(1)

perucTpauy n3006peTeHusi, MPOMBIIIUIEHHOTO 00pa3Iia FIH I0JIe3HON MoziesTu. /1o yperyJmpoBaHust
BOI[pOCA O IIATEHTOCIIOCOOHOCTH HA MEXKIYHApPOAHOM YPOBHE HYKHO IIPUHATH akKT O
BBIIIIEYKA3aHHOM PEryJIMPOBAaHUM HAa MEXKPETMOHAJIbHOM YpPOBHE — B HAllleM CJIydae, Ha YPOBHE
rocyapcTB-4ieHoB EADC.

B ocrasibHOM ke TIpaBOBOE peEryJMpOBaHUE IIAaTEHTOCIIOCOOHOCTH Ha HAIMOHAJIBHOM U
MEXPErHOHATLHOM YPOBHSIX COOTBETCTBYET TEM HOPMaM, UTO 3aKpeIlIEHbI Ha MEXK/TyHAPOTHOM YPOBHE.

Hy:XHO TmepecMOTpeTh OCHOBAHHMA [UIsI OTKasza B pPeErucTpanmud Hu300peTeHu,
MIPOMBIIIIJIEHHBIX 00pa3I0B U IOJIE3HBIX MOJIEJIEN /I TOTO, UTOOBI B JayibHeHIeM u30eKaTb
MOJIOOHBIX OKCIEPUMEHTOB €O CTOPOHBI KakK MEIUITUHCKUX PabOTHUKOB, TaK © T.H.
«TIapaMeInKoB» (JIMI, He WMEIIIUX MEIUIMHCKOTO 00pa30BaHMsA, HO OKa3bIBAIOIIUX
COOTBETCTBYIOIIHE YCIIYTH «HAPOAHBIMH» METOAAMHU).

OTka3z B BUAY HapylleHUs NPUHIMIIOB TYMAaHHOCTH W MOPIU CJeAyeT PacIIupUTh B
TOJIKOBAHUM — II0JT COOTBETCTBYIOIIMM HapyIIEHUEM CJeAyeT MOHMMAaTh CO3/IaHHE TAaKOTO Poja
«amnmapaToB», KOTOpPbIE CO3/IaHbl HA OCHOBAHUY IMapaMeIMIIUHCKUX U (MJIM) HEeHayYHBIX METO/IOB,
a TakKe He MOTYT BbLJIEUHUTH 3a00J1eBIIEro (MU aske Ha000POT YXY/IIAIOT 3/I0POBbE TIOCIIETHETO).
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IIpo6/1eMBbI MATEHTOCMIOCOOHOCTH B MEKAYHAPOAHOM IIpaBe
Anekcanyp Uydunes - *
a He3zaBuCHUMBIHN HCCIIeOBaTe b, Poccutickas ®enepamnys

AnnHoTanmus. Crarhs NOCBSAIIEHA IIPAaBY HHTEJUIEKTyaIbHOU cobcTBeHHOCTH. Ha cerogHsnHmi
JIeHb 3alUTa MpPaB WHTEJUIEKTYaJIbHOH COOCTBEHHOCTH MOXKET OCYILECTBIIAATHCS B COOTBETCTBUU C
HaIlMOHAJIbHBIMU, PEernoHAIbHBIMU WiIn MeXXyHAaPOAHBIMU cUCTEMaMU. YenoBus
MaTEeHTOCIIOCOOHOCTH, B CBOIO OYepeZlb, BapbUPYIOTCA B 3aBUCHMOCTH OT BBHIODAHHON CHCTEMBI.
B naHHON cTaThe paccMaTpUBAIOTCA AaKTyasbHble MPOOJIEMBbI IATEHTOCIIOCOOHOCTH HA IpPUMeEpe
PETHOHAIBHBIX CHUCTEM, a TaKKe HaIMOHAJIBHOIO 3aKOHozaTesbcrBa Poccnu u I'epmanuu. ABTOpD
TaK)Ke OCBEIAeT aKTyaJIbHble MeXK/TyHApO/IHO-IIPABOBBIE BOIIPOCHI 3AIUTHI ITATEHTHBIX IIPaB. ABTOP
aQHAJIU3UPYeT HOPMBI MEXKAYHAPOJAHOTO U HAIIMOHAJIBHOTO TIpaBa. AKTHBHO Pa3BUBAETCSA
komrteTeHIUsA EADC B 00671aCTH 3aIIUTHI MHTEJUIEKTYaJIbHOU COOCTBEHHOCTH. 9 CEHTSIOPS 2019 T. ObLT
npuHAT [IpoToKOsT 00 OXpaHe MPOMBIIIUIEHHBIX 00pasnoB K EBpa3uiicKol MaTeHTHON KOHBEHIIHH.
ITO CTAJI0 OCHOBOHM /ISl CO3/IaHUS €BPA3UMCKOW CHCTEMBI OXpaHbl IIPOMBIIIUIEHHBIX 00pPa3IioB.
Bompocs! pazsutus nmpaBa EAIC takske ABIAIOTCA IPEAMETOM JAHHOTO HCCIEN0BAHUA.

KiroueBbie cjIoBa: MeXAyHApOJHOE IPAaBO; MATEHTHBIA 3aKOH; IaTEHTOCIIOCOOHOCTH;
EBpocoro3; EBpasuiickuil 5KOHOMUUECKUU CO03.

* KoppecrmoHAUPYIOIHUI aBTOP
Anpeca 371eKTpOoHHOU mouThl: a.chufinev@runail.ru (A. Chufinev)
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Abstract

The item of transaction is either a property (like goods) or an action (doing the work), and
the promisor should surrender the property that is being traded and he must fulfill the action if the
item of transaction is an action. If at the time of the conclusion of the contract, there is no power to
surrender the sold good or the promisor had no power for doing the action, the contract is void
from the outset because of its risk. However, if for example, the seller had the power to surrender
and the promisor also had the ability to do the action from the beginning, but after the contract he
has failed to surrender the item of transaction or do the action permanently and absolutely due to
the fault or accidentally; in this case, the contract was correct from the beginning until the time of
incapability. However, when they fail to surrender, the contract is dissolved or terminated.
Therefore, the contract will not be voided if the impossibility of surrender or impossibility in the
fulfillment of the contract is temporary. Rather, it brings the impossibility of surrender for the
beneficiary. Considering the fact that the legislator did not use the term of the option of
impossibility of surrender, so there is a dispute on the right to terminate the contract in this
respect, however, it can be understood from studying some of the regulations of this sentence.

Keywords: permanent impossibility of surrender, temporary impossibility of surrender,
dissolution of the contract, the option of impossibility of surrender.

1. Introduction

The contract does not require surrendering the price and possessing the sold good, rather the
sold good is concluded by the offer and acceptance. For this reason, the article 338 of the Iranian
Civil Code prescribes: "the sold good is owning an object which is exchanged with a known object".
In this article, the conclusion of the sale contract has not been conditioned to surrendering the sold
good; however, if it turns out that the seller does not have the power to surrender, and the
customer also has no power to possess, the sale is void. This is due to the fact that the requirement
of the contract is the surrender of the contract's item and if the requirement of the contract is not
met, it will not actually be accomplished. Of course, if the seller has no power to surrender and the
customer has the power to possess, and in this way the requirement of the contract has been met,
the contract would have no disruption. Also, if the contract's item is doing an action, and the
promisor is not able to do that action, the contract is void. The void of the contract in such cases is
due to the risk of the transaction. If the inability in surrendering or inability in doing the
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9



http://www.ejournal25.com/
mailto:asadinezhad@guilan.ac.ir%20(Seyed

Russian Journal of Legal Studies, 2020, 7(1)

commitment in the original contract and the fulfillment of the condition were not permanent,
so what would be the right of the promise in the original contract and what would be the right of
the one in whose favor a condition is made in the conditional contract?

This paper investigates the types of the impossibility of surrender and the impossibility of
fulfillment of the contract, and it also discusses the effects of the permanent and temporary
impossibility of surrender and their sentences. The main question is about the cases where the
impossibility of surrender is in the original contract and the conditional contract. If the
impossibility of surrender has been on the proviso, and the condition is doing an action or the
result, the warranty of the fulfillment of the lack of condition or the impossibility of the condition
should be acted based on the sentences and regulations of the provisos.

2. Materials and methods

The study was done on the basis of the general and specific scientific methods of cognition
including the dialectical method, analysis and synthesis, deduction and induction, comparative
legal and historical-legal method. The materials included the texts of the Iranian Civil Code and the
legal interpretations whose content were scrutinized and analyzed carefully.

3. Discussion

3.1. The concept of surrender

The surrender means giving up and handing over and saying hello (Dehkhoda, 1374: 4).
The idiomatic meaning of surrender is not far from the literal meaning. In its infinitive form,
surrender means delivery of the sold good. This is done by the seller until the customer receives it
or he possesses it. The legislator has enacted regulations from the articles 370-390 regarding the
surrender. In these regulations, both the terms surrender and possession and the terms taking
delivery and handing over have been used. Taking delivery is literally the opposite of expansion, in
the same way as the contraction is opposite of expansion. It means getting the property, and even it
could mean accepting the commodity without getting it (Ebn Manzor, 1410: 214). Article 367 of the
Civil Code, also prescribes: Surrendering is delivering the sold good to the customer in a way that
he could capture and use it. Taking delivery is the customer's dominance over the sold good. Article
368 of the Civil Code has also made the concept of surrender clearer: when the sold good has been
made available to the customer, this results in the surrendering, although the customer has not yet
actually possessed it.

3-2. Surrendering the sold good and performing the action

No doubt as a result of the sale contract, the sold good is any more in the possession of the
seller and it becomes the customer's property (Article 338 of the Iranian Civil Code). So, if the
surrender and possession of the sold good is possible, it is not necessary the surrender and
possession happens while contracting. In other words, surrendering and possessing the sold good
are not a condition of the validity of a contract, although, at the end and in any case, the sold good
and the money must be exchanged and the two parties must achieve their principal and direct
purpose, as in fact, such a purpose is also the cause of the commitment. The cause of the
commitment is the direct purpose of the parties from the contract. The objective of the seller is to
gain access to the property (the sold good) and possessing it. So, one of the seller's duties is to
surrender and deliver the sold good to the buyer. If the seller fails to accomplish this duty or the
buyer does not have access to the sold good under any circumstances, in this case, the continuance
of the contract would be challenged. The direct purpose of the seller is also to access the money
after the contract. If the buyer fails to pay the price, then the contract is also challenged. If the
contract's item was not any good but an action and doing the action, and the obligor cannot fulfill
his commitment, again the continuation of the contract is challenged.

3.3. The nature of surrendering and receiving

After the sale contraction, it is obligatory to surrender and handing over, that is, each party
should obligatorily surrender what the other party deserves, although the surrender process is
most likely done by the seller. For this reason, some jurists believe that the price entitlement is
based on surrendering the sold good, therefore the seller should obligatorily surrender the sold
good in order to be entitled to receive the money (Sheikh Tousi, 1411: 151). But the fact is that the
power and effects of the contract on the seller and the customer are the same. Neither party has
more rights. Rather, their rights and duties are the same unless there is a condition to the contrary.
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Therefore, if both parties refused to surrender, they should be forced so that the surrender and
receipt could be realized (Alamah Helley, 1419: 87; Mokhtalef, 1419: 291; Tazkareh, 1419: 473;
Tahrir, 1419: 175; Karkey, 1411: 403; Shahid aval, 1417: 210). Because every contract requires
surrender and receipt, generally any exchange involves a conformity signification or conformity
obligation and also implied obligations. Surrender is one of the implied obligations (Na'ini, 1418:
188). However, some believe that surrender is the unilateral legal act (Shahidi, 1370: 14), while
surrendering is one of the effects of the contract.

The customer is entitled to receive the sold good not because he owns it, but because the
nature of the contract requires that the seller surrender the sold good. In fact, the conformity
signification is the alternative contract which has been included in Article 338 of the Iranian Civil
Code: the sale is owning the object which is exchanged with known object. It indicates the nature of
the contract and its implied signification is surrendering and possession, because the nature of the
contract may be fulfilled without surrender or it may not be possible to surrender even for a limited
period of time.

Therefore, surrender is not a unilateral legal act because without the actual surrender, the
customer is entitled to receive and even the legislator has authorized him to proceed with the
receipt of the sold good without the authorization of the seller. In this regard, the article 374 of the
Iranian Civil Code provides: Proceeding with the receipt is not conditioned to the authorization of
the seller and the customer could receive the sold good without permission. In addition, it is
important to note that power is not relevant to the surrender, but has the instrumentality over it.
So if the seller does not have the power to surrender but the customer has the power to receive,
in this case, the contract would not be disrupted. It can even be said that if the third party
surrenders the sold good to the customer, there would be no disruption in the contract. It is
necessary to explain that in some contracts the surrender and possession must be accomplished
along with the offer and acceptance. In other words, in some contracts, taking delivery and handing
over are required for the validity of the contract. As a result, the transfer is also done by
surrendering, and there is no transfer until the surrender is made. In this regard, the article 364 of
the Civil Code provides: In an optional sale, the ownership occurs during the sale contract, not
from the time of the termination of the option, and in a sale whose validity is conditioned to the
reception (of good), like gold, silver and money exchange, the ownership is conditioned to the
transfer during the acquiring, not during the occurrence of sale.

3.4. Power to surrender

Although the contract of sale is one of the possessory contracts; however, it compliments and
supplements taking delivery and handing over of this ownership. The validity and continuance
condition of the contract is surrendering the sold good, so if there is no power to surrender, the
contract is void from the outset, and if there is the power to surrender, but, it has been lost
permanently for whatever reason, the contract would be dissolved from the time of the permanent
inability. If it is said that the contract is void, it would be in the form of negligence as the legal
dissolution happens any way.

Based on the rule of the nullity of the contract because of the impossibility of the fulfillment
of significance (Mohaqgeq Damad, 1380: 145), this consists of all types of commitments, including
the object itself or the performance of action. It might be said that the main reason and basis of the
nullity of the contract is the lack of power to surrender the sold good which is in fact the
ascertainment of the lack of capability of being owned (of the contract item). Whereas if the basis
and criterion of the nullity of the lack of capability of being owned is having the sold good, then the
seller must have the power to surrender it at the time of the contract. While in the Islamic
jurisprudence and law, the necessity and power to surrender is not required at the time of the
contract, but the necessity of surrender and the power to surrender is when the customer is
entitled, which may be later after the contract. Moreover, if this theory is to be accepted as the basis
of the nullity of the contract, then the issues of waste in the exchange liability rule (if the total of the
sold good is lost before receipt, it is compensated from the seller’s property) would be meaningless.

Also, if it was usurped property, it would lose its capablity of being owned due to the
impossibility of being received, and in this case the compulsion of the usurper would not be
possible. Because it is better to consider the power of surrender focused on the contracting parties
(Khansari, 1394: 129). The condition of ownership is more important than the ownership, not the
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condition of capability of being owned, as what is transferred to the other party is the ownership,
not the capability of being owned.

Therefore, it is better to justify the nullity of the transaction on the basis of the risk of
transaction due to the inability to surrender the sold good, i.e., the risk or uncertainty of the
possibility of surrender because it might be the case that one of the two sale items cannot be
surrendered (Naraqi, 1414: 96). In this case, the knowledge of the parties would be evaluated
because they must be convinced or at least they should be suspicious about the power to surrender.
Consequently, if the parties are skeptical about the power to surrender or the possibility of
surrendering the sold good and the price, the transaction is void because of being risky. For this
reason, if the proviso is not possible to surrender, this condition would be void due to its riskiness
without disruption of the original contract. Of course, if a person in whose favor a condition is
made has been uninformed about the nullity of such a condition, he would only be entitled to
terminate the original contract.

3-5. The effects of the surrender in the Iranian law system

According to the Iranian law system, the seller has the exchange liability until the sold good
has not been surrendered to the buyer. An exchange liability means the seller's liability on the
destruction of the sold good. In the legal system of some countries, the exchange liability would be
transferred to the customer with the sale contract along with the offer and acceptance.
Consequently, if the sold good is wasted as a result of the celestial corruptions before surrendering
to the buyer, the seller is not guarantor and he would have no responsibility. But according to the
Iranian law system, the seller is guarantor from the time of the contract until the time of
surrendering the sold good, even though the sold good is wasted due to the celestial corruption or it
could not be surrendered. This means that if he (the seller) has received the price, he must return it
to the buyer. Therefore, one of the most important effects of surrendering in the Iranian law system
is the transfer of the exchange liability to the buyer.

3-6. The concept of the impossibility of surrender or impossibility to fulfill a commitment

The discussion on the option for the impossibility of surrender or impossibility to fulfill a
commitment is accomplished when the impossibility is emerged after the contract, or in other
words, to be incidental. In such case, the reciprocal justice and preventing the loss of promisee
requires that he would be entitled to terminate the contract, so that he could get rid of the
contractual constraints whose economic equilibrium has been disturbed and it is no more
advantageous for him (Safa'i, 1395: 316). Therefore, it is clear that the impossibility of surrender is
when the promisor has no power to surrender and the promisee also has no power to possess. In
such a case, the contract would be terminated by force, and no longer has the option for the
impossibility of surrender left any right for the termination of the contract.

3-7. The Cases of impossibility of surrender

As stated before, this option is not relevant in the cases that there is no power to surrender
and the power to possess. Because this option is only useful in the cases that the contract remains
valid. However, the contract is void basically in the cases that the seller does not have the power to
surrender.

3-7-1. Non-fulfillment of the condition

If the present condition is included in the contract of the sale, and the person who is
reponsible to perform the condition does not act based on the condition or is unable to fulfill the
condition, then the person in whose favor the condition is made will have the right to terminate the
contract. Article 240 of the Iranian Civil Code prescribes: If it becomes impossible to make a
condition after the contract has been concluded or it becomes clear that it is impossible at the time
of contracting, the one in whose favor the condition is made has the authority to terminate the
transaction unless the refusal is based on the act of the person in whose favor the condition is
made. Furthermore, in any case that the person who is responsible to perform the condition fails to
fulfill the condition and his compulsion is not possible, then based on the Articles 238 and 239 of
the Iranian Civil Code, the option of termination will be for the person in whose favor the condition
is made. Article 238 of the Civil Code prescribes: whenever an action is stipulated in a contract as a
condition and the compulsion of the obligor to do it is impossible, the judge can provide the
possibility to do the action at the expense of the obligor.

Article 239 of the Civil Code prescribes: whenever it is not possible to compel the person who
is responsible to perform the condition, to do the conditional act, and the conditional act is an
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action that nobody can perform it instead of him, therefore the other party will have the right to
terminate the transaction. In some cases that the person in whose favor the condition is made has
the right to terminate the contract directly; there is no need for the court order. Also, in the cases
that it is not possible to do the work or do the conditioned item at the expense of the obligor, the
person in whose favor the condition is made has the right to terminate the contract directly.

Article 379 of the Civil Code provides an example to explain: If the customer is committed to
provide a mortgage or guarantor to pay the price, but he fails to fulfill the condition, the seller will
have the right to terminate the contract. However, if the seller has committed to provide guarantor
for the compensation of the sold good, and do not fulfill it, in this case the customer has the right of
termination of the contract.

3-7-2. Incomplete or partial waste of the sold good before surrendering

If a part of the sold good is wasted, if the price of that wasted part is devisable, so the contract
is terminated considering the wasted part. In such cases, different parts of the price are devoted to
the different parts of the sold good. Therefore, each part of the sold good is considered as a specific
sold good and the unique contract is divided into the multiple contracts and each one is
independently subject to the prophet’s narration (Hadith) as “the total of the sold good is wasted
before receipt.” The whole is generalized to all these that has been broken down. For this reason,
the price could be divisible; otherwise the price cannot be divided. In the cases where a part of the
sold good is wasted and in fact the sold good is incomplete the customer could terminate the
transaction based on the article 388 of the Civil Code, which is somehow the option of impossibility
of surrender. Article 388 of the Civil Code prescribes: If a defect is found prior to surrendering the
sold good, the customer would have the right to terminate the transaction.

Obviously, if the loss or defect is due to the customer’s performance, or due to the fault of a
third party, then the seller will have no liability. Rather, the customer must refer to the third party
for compensation, and the third party is liable for damages under the rules of civil liability. If the
loss or defect is due to the customer's own performance, the customer himself is responsible.
Article 389 of the Iranian Civil Code prescribes: If, in the case of the two above, the loss or defect is
due to customer’s performance, the customer does not have the right to return the sold good to the
seller and must pay the price. Therefore, as long as the sold good is not surrendered to the
customer, the seller has the exchange liability.

This means that if the sold good is lost or defected as a result of coercion or force majeure,
although the seller has not violated the rules, he in any case is the guarantor and responsible. This
is the exchange liability. That is, if the total sold good is wasted, the total contract is dissolved.
If some part of the sold good is wasted, the same part of contract will be dissolved. But if the sold
good is not wasted or defected due to celestial corruptions, rather, it is wasted or defected due to
the customer’s behavior or the fault of the third party; in this case the seller will not be the
guarantor. The customer’s action in the waste and defect of the sold good is subjected to the
receipt, provided that the seller does not deceive him.

If the price of the wasted part of the sold good cannot be reduced from the whole price, as the
total price has been devoted to the whole sold good, also in this case, the exchange liability is
dominant, but it has the defect contingency sentence after the contract and before the receipt.

3-7-3. Impossibility of the compulsion of the landlord to surrender

Although taking delivery (receipt) and handing over or surrendering and possessing are not
required for the validity of the contract, however, in any case the object of a lease must be
surrendered to the leaseholder. If the landlord does not surrender the object of a lease but
compulsion and obligation is not possible as well, the leaseholder can terminate the contract based
on the option of the impossibility of surrender. Article 476 of the Civil Code prescribes: The
landlord must surrender the object of the lease to the leaseholder; if he refuses to do so, he will be
forced. And if there is impossibility of compulsion, the leaseholder has the right to terminate the
contract. The same rule also applies to the share-cropping contract. Article 534 of the Civil Code
prescribes: whenever an operant gives up in the middle or at the beginning of an action, and there
is no one to perform the action instead of him, the ruler compels the operant to do so, based on the
demand of the share-cropping landlord or continues to operate at the expense of the operant and if
it is not possible, the share-cropping landlord has the right to terminate the contract.

13




Russian Journal of Legal Studies, 2020, 7(1)

3-8. Impossibility to surrender or impossibility to fulfill the commitment due to surrender

If the item of the original commitment was not an object, but doing an action.
The impossibility to fulfill the commitment may be temporary or permanent and absolute; each has
its own particular sentence. In what follows, first temporary impossibility to fulfill the commitment
and then the permanent impossibility to fulfill the commitment would be discussed.

3-9. Temporary impossibility to fulfill the commitment

Failure to fulfill the commitment for any reason will cause the termination of the contract
whether due to the misfeasance and the fault of the promisor or the force majeure. The basis for the
right of the termination is the option of the impossibility of surrender. However, the impossibility
to fulfill the commitment may be temporary but in any case, to avoid possible loss; the beneficiary
can terminate the contract based on the option of impossibility of surrender or waiting for the
removal of the barrier to fulfill the contract. Obviously, if the obligor fails to fulfill the commitment,
he will be the guarantor.

3-10. Permanent impossibility to fulfill the commitment

If the non-fulfillment of the commitment was absolute and permanent, in fact it meant
inability to surrender and doing the job. Since in such cases, one element of the contract that is the
fulfillment of the commitment is not possible and no money is paid for it, so the nullity of the
transaction is obvious. Therefore, because of the nullity of the contract, the obligation and
compulsion is not possible. This sentence can be deduced from the criteria set forth in the Article
387 of the Civil Code. Article 387 prescribes: If the sold good is wasted before the surrender
without the seller’s fault or negligence, so the sale contract would be terminated and the price must
be returned to the customer. Unless the seller has referred to the judge or his successor for
surrendering, in this case, if the sold good is wasted, the customer would be responsible.

Moreover, according to the jurisprudential principle of nullity: the nullity of any contract due
to the impossibility to fulfill its content, that is, any contract whose content is impossible to fulfill is
void (Mohageg Damad, 2009: 132). The concept of nullity is innate, primary and also it could be
legally dissolved.

3-11. The effects of impossibility to surrender the sold good

The sale contract, is owning an object which is exchanged with a known object that will make
the customer the undisputed owner of the sold good. So that even with option, the customer’s
ownership is inevitable. Moreover, after the conclusion of the contract, the benefits belong to the
customer, which by itself indicates the customer’s ownership. On the other hand, the seller has no
right to distrain unless in the cases that the legislator has authorized or he did it rightly. So if the
sold good is lost due to the celestial corruptions, some jurists believe that the contract is not
dissolved because the sold good belongs to the customer.

Rather, it is a case of the liability possession and the seller must pay instead of the sold good,
if it is fungible he should give the same good and if it is non-fungible, he should pay its price to the
customer. There is an argument about the requirement of the rule: if the sold good is wasted before
the receipt, it is the customer's property, however because of the seller's domination on that, he is
responsible for the liability. Because generally the well-known tradition, "whenever you receive
something belonging to others, you will be under fiduciary capacity and liability until you return it
to its true owner" includes it, i.e., if a person dominates the other person's property, as its
guarantor he would tolerate the liability effects such as conservation of goods and preventing them
from being wasted, compensating for it, and the responsibility for the benefits until he restore the
property. In the case of the impossibility of restoration, he would be the guarantor for the
equivalent or its price (Bahr-alo-olom, 1403: 150). This opinion is in fact a consequence and also in
accordance with the opinion of the jurists who indicate the seller's possession as un-confidential
and based on the liability possession. It is also said that the waste of the sold good before the
receipt voids the contract which should be paid by the customer. However, if the customer claims
the sold good and the seller refuses to surrender it, then the seller is obliged to pay the price of the
sold good to the customer the same price (Helli, Tadhkirat al-fuqaha, 113).

The reason for choosing the liability possession rather than exchange liability has been the
well-known sentence: "the risk of loss of the object of sale before delivery rests with the seller",
In fact, the loser would be the guarantor, i.e., the loss is compensated by the seller (Shahid Sani,
1413: 21). In return, most jurists resorting to the Prophet's tradition (Nouri, 1407: 303; Najafi, 2014
: 83; Shahid Sani: 21; Ansari, 1415: 270), i.e., "the risk of loss of the object of sale before delivery
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rests with the seller" pronounce the seller’s liability as the exchange liability and believe that the
loss of the whole sold good before the receipt leads in the dissolution and termination of the
contract. The presumption of this argument does not have any exception in jurisprudence and law,
so that the seller's exchange liability includes the loss of the whole sold good, the loss of a part of
the sold good and the defect in the sold good before the receipt.

3-12. Waiving the option of impossibility of surrender

The Iranian legislator in the Article 448 of the Civil Code has accepted the waiving of the total
or some of the options while contracting, as the option is a financial right and people can neglect
their rights. Article 448 prescribes: The waiving of the total or some of the options could be
stipulated while contracting. However applying this rule on waiving the option of the impossibility
of surrender is something that could be reflected upon. So some jurists consider the waiving of the
option of the impossibility of surrender while contracting contrary to the public order. Because the
concurrence of the consideration and an object in return for a consideration to one of the parties is
contrary to the public order (Katoozian, 1376: 397).

Also, it has been said that the choice of waiving the option of impossibility of surrender is
inconsistent with the requirement of the contract. Because the surrender in the possessory
contracts or the fulfillment of the original commitment in reciprocal commitment contracts is the
requirement of the exchange and it is due to the nature of these contracts. The choice of waiving
the option of impossibility of surrender means that the promisor can receive the exchanged object
without fulfilling the commitment and this is inconsistent with the requirement of the reciprocal
commitment contract (Safai, 1395: 319). Finally, if any choice contradicts the requirements of the
contract, the contract is void.

4. Results

Impossibility of surrender and impossibility to fulfill the contract will terminate the contract.
If at the time of the conclusion of the contract the power to surrender was impossible or the obligor
had no power to fulfill the action, the contract is void from the outset because of its risk. If the
surrender subsequently occurs, it will terminate the contract. If the impossibility is temporary in
any case, to avoid possible loss, the beneficiary can terminate the contract based on the option of
impossibility surrender or he could wait for the removal of the barrier.

5. Conclusion

If at the time of the conclusion of the contract, there is no power for surrendering or the
promisor had no power for doing the action, the contract is void from the outset because of its risk.
However, if for example, the seller had the power to surrender from the beginning and the
promisor also had the ability to do the action from the beginning, but after the contract he has
failed to surrender the item of transaction or do the action permanently and absolutely due to the
fault or accidentally; in this case, the contract was correct from the beginning until the time of
incapability. However, at the time of the incapability to surrender, the contract is dissolved or
terminated. Therefore, the contract will not be voided if the impossibility of surrender or the
impossibility in the fulfillment of the contract is temporary. Rather, it brings the option of the
impossibility of surrender for the beneficiary. Since the legislator did not use the term "the option
of impossibility of surrender", so there is dispute on the right to terminate the contract in this
respect. However, it can be understood from studying some of the regulations of this sentence.
Obviously, if the case of impossibility was the proviso; it would be acted based on the warranty of
its fulfillment. But if the fulfillment of the original contract was impossible temporarily, then the
right of termination would be for the beneficiary.
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Abstract

This article discusses the cultural and humanitarian factor as a system forming an element of
bilateral relations. Some tendencies of cultural and humanitarian cooperation between Uzbekistan
and Afghanistan are shown. Uzbekistan cooperates with neighboring countries in the frame of its
regional policy. Afghanistan plays crucial role in this process. Since 2016, active cooperation in the
cultural and humanitarian sphere has been observed in the relations. Uzbekistan has begun to train
specialists for Afghanistan in its educational institutions. Uzbekistan — Afghanistan Friendship
Society began to play its important role. Joint restorations are being carried out, which are a
symbol of the common cultural and spiritual heritage of the resting places of great scientists and
thinkers. Organized a number of different levels of scientific forums aimed at developing a solution
to the crisis and peaceful development of the Islamic Republic of Afghanistan.

One of the major causes of the ongoing Afghan crisis is the insufficient treatment of the
cultural and humanitarian potential of the Afghan people. Targeted use of scientific and public
events-with the participation of intellectuals, scientists, experts and practitioners of the country,
consolidates all Afghans around the solution of the crisis and contributes to the peaceful
development of Afghanistan. Therefore, conference diplomacy is actively used in Uzbekistan as a
real tool in resolving regional problems.

Keywords: cultural values, people’s diplomacy, friendship society "Uzbekistan -
Afghanistan", Termez educational center, conference diplomacy.

1. BBegenue

JlaHHadg cTaThA IIOATOTOBJIEHA HA OCHOBE [IOKJIZIOB aBTOpa HA MeEXAyHapOAHOU
koHbepeHiuu «Adranucran Ha T1opore XX u XXI BeKOB: HCTOpUYECKHE, COIMATBbHO-
SKOHOMUYECKHE U MOJUTHUYECKHEe aCIeKThl, BOIIPOCHl B3aUMHOIO COTPYJHUYECTBA CO CTPAaHAMH
LeutpanpHoil A3um» 21-22 HIOHA 2019 roga B TI. Tamkente. OHa ObLIa OpraHU30BaHAa
TalKeHTCKUM TOCyJapCTBEHHBIM HWHCTHUTYTOM BOCTOKOBe/IeHUSI U OOIIECTBOM JIPY>KOBI
«Y306ekucrtaH — A¢raHucrtan» U MOCBAIIEHA 100-JeTHI0 He3aBucuMOocTH Vcmamckoi PecnyOimuku
Adranucras.

B wuccnemoBanmsx adraHckoir mpobsieMaTHKe, BO-NEPBBIX, MPEOOIAZaloT TEeHIEHITUHN
OCMBICJIUTh MPOUCXOJUBIIIFE COOBITHA 3a IOCJIETHHE COPOK JIeT B AdraHHCTaHE Yepe3 MPU3MY
TEOTOJIUTHYECKUX, Te€OCTPATETHYECKNX BOEHHO IOJIUTHYECKHX M OOecredyeHue PernoHaIbHOU
0e30IMacHOCTH, YaCTUYHO YKOHOMHUUYECKHUX BOMPOCOB. BO-BTOPBIX, TPAKTHYECKH BO BCeX paboTax
SKCIEPTHOTO COOOIIecTBa TOXKe IIpeobJiafiaeT BBINIE YKa3aHHBIE TEHAEHIUH. B-TpeThux,
IIPAKTUUYECKH BO Bcex paboTax ApraHucTaH paccMaTPUBAETCs KaK UCTOYHHK ITPOOJIEM.
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OnHaKO B OTJIMYME OT EBPOIIEHCKHX MCC/IEA0BATEILCKUX pPabOT B Y30€KCKHX aBTOPOB
NMeeTCs JIBe TEHJIEHIIUH: IIEPBOE€ — 3TO HCCJIEN0BAHHE HCTOPUKO-KYJIbTYPHBIX, TyMaHHUTAPHBIX
acrieKToB pasBuTus Adranucrana (Mannonov, Buranov, 2019). 9TH TeHAEHIUS OCOOEHHO
3aMeTHO ObUIO 70 Havaso XX Beka. HaumHasd ¢ roasl HE3aBUCHUMOCTH HadaJa HpeobJsafaTh
HCCIeIOBaHUEe BOIIPOCOB 0Oe30macHOCTH, MpobseMbl W paspelieHre AQraHcKoro Kpu3uca
(Donierov, 2019 : 120).

HecmoTpss Ha MpaKTUYeCKU OTCYTCTBHE B HCCIEAOBAHUSIX KyJIbTyPHOTO TYMaHHUTAapHOTO
COCTABJISIIONIET0 HAYYHOU cpeAbl B caMoM AdraHucTaHe M B COCEHUX TOCYZapCTBaX, TAK)KE B
BEAYIUX TOCY/IapCTBaX YCUJIMBAETCS TEHIAEHITUs MMOWCKA HOBBIX ITOJXOJ0B, METOJIOB M BOIIPOCOB
MHUPHOTO pa3BuThsA Adranucrana. IloctenmeHHO pacTeT MO3UIUA pPacCMaTpUBaloiasi KyJIbTypPHO-
TYMaHUTAPHBIN acIleKT, KaKk OCHOBHOU 3JIeMeHT pelreHusa AdraHckoro kpusuca. OTcioza ceroiHs
Ba)KHOM CTpaTermuecKod 3a71adell CTaJIo IMOIOJIHEHHE STHX JIEHCTBUM ¢ yUacTUEM IIpe/icCTaBUTeIeN
HayKH, 00pa3oBaHMsA, KyJbTYPhl. B CBA3HM ¢ 3THUM aBTOP IIOCTAaBWJI 3a/ady IOKa3aThb Ba*KHOCTh U
POJIb KYJIBTYPHOTO T'YMaHHTApHOro (pakTopa HAa HpUMepe ABYXCTOPOHHHUX OTHOIIEHUH MEXKITy
V3bekncranoM u A¢raHuCTaHOM

2. MaTepuaJjbl 1 METOAbI

B Hacrosmeli pabore ObLIM HCIIOJIB30BaHBI pabOTHI TpeX TPyII HcciemoBareseid. [leppas
rpymIia — 3TO Hay4YHbIe TPYAbl y30eKcKux mcciaenonareneir — A.M. ManHoBa, P. lHOMXO/KaeBa,
H.A. Kacumona, C. lllommonoBa, A. KyponbekoBa, b. bonraeBa, 9.T. Apumnosa, A. Xatiylaposa,
A.A. Ymaposa, U. BobokysnoBa, P.M. AnmmoBa, M. Paxumona, P.P. PammioBa. Bropyo rpymnmy
obpasyiorT Tpyzbl ucciaemoBatenedn Adranucrana (JI.II. Asmyn, 3ampmait XeBagmai, Illapuda
Bagaxm, A. Bamaxm, A.III. XKysxouwuii). Tperbsi rpymma - paboThl HccemoBaTened u3 Poccuu,
Kwuras, CIIIA (B.C. boiiko, B.I'. Kopryna, A.B. BopobeBa, H.A. Menaykosuua, H.A. Jlu Cuabsii u
I'. T'nusuna).

Tak:ke HCIOJIB30BaHbI OOHAPOJOBAaHHBIE pPaHee Pe3yJIbTaThl COOCTBEHHBIX HCCIIEA0BAaHUI
peruoHasibHbIX 1pobsieM. [lofBEpPrHYTHI  JIeTAJIPHOMY aHaJIN3y, COOBITHS  KYJIbTYPHO-
TYMaHUTApPHOTO COTPyJHWYEeCTBa Y30ekucraHa ¢ AdraHucraHoMm. 1o oOT[eIbHBIM BOIIpOCaM,
KacalolUXCs XapaKTePUCTUK JBYXCTOPOHHHUX OTHOIIEHWM, IIPOBEJEHBI OMpOchl 0ojiee cra
SKCIIEpTaMH, UCCIE0BATESAMU, TPAKTUUECKUMH paboTHHUKaMHU. K OCHOBHBIM MeTOJaM JaHHOTO
HCCIEIOBAaHUS OTHOCATCS aHAJIN3, CHHTE3, 000011IeHue.

3. O6cy:kneHue

3.1. 3HaueHue KyJIbTYPHO-TYMaHUTAPHOTO (aKTOPa B MEXKAYHAPOAHBIX OTHOIIIEHUIX

AKTyaJIbHOCTh yCHJIEHUS KYJBTYPHO TYMAaHUTAPHBIX (PAKTOPOB [ABYXCTOPOHHUX U
MHOTOCTOPOHHHUX OTHOIIIEHUH MKy TOCy/IapCTBaMH 00YCJIOBJIEHA CIIEAYIOINMU (PaKTOpaMHu.

Bo-mepBhIX, Bo3pacTaHUEM POJIH KYJIbTYPHO T'YMAHUTAPHBIX COCTABJISIONIUE COBPEMEHHbBIE
MeXX/IyHapO/JHble OTHOIIEHUs, TaK)Ke CKJIQ/IbIBAIONIAACA COBPEMEHHAas TeONOJIUTHYECKUe
CUTyalusi B MHUpe U B A3MAaTCKOM peruoHe, BbI3BAHHBIE IIOCJIEACTBHEM PsAIOM IJIO0AIbHBIX
MIPOIIECCOB, KOTOpblE 3aCTaBWJIM BHECTU KOPPEKTUBHI BO BHENIHENMOJUTHYECKUX JAeHCTBUAX
coBpeMeHHbIX. HOBBIE pa3BUBAIOI[UE CTPAaHbl BBIHYKJEHBl YYUTHIBATh, UTO B COBPEMEHHBIX
YCJIOBUSAX BeAyIIVie UTPOKU MUPOBOU MOJIUTUKU MEHSIOT chepbl BIUSHUN Ha TEPPUTOPUH APYTUX
crpaH. Takke CBOIO PpOJIb CBHITPAJIO HAYAJIO OCTPHIX CTPATETHYECKUX IIPOTUBOPEUYUM MEXIY
OCHOBHBIMU aKTOpaMH. VIMeHHO ¢ ycuieHHeM TI100aM3aluil KPYIHBIM UIPOKAM MHPOBOU
MIOJTUTUKU XapAaKTEPHBIM CTAJIO PEIlleHHEe CBOUX CTPAaTErMYECKHUX mpobsieM. Kak HU medasibHO, HO
Adranucran Takke oKasajca B 3TOM Ipolecce. B 5ToM KOHTeKcTe 3a IIOCJIeZJHHE COPOK JIET
AdraHckoMy HapoJy BBIAIO TPYAHOE HCTOPUYECKOE HWCIBITAHUE, CBA3aHHOE C OBICTPHIMU
TeMIIaMH JI00aTU3aIuy U TepeMeHaMu B MeXXAyHAPOAHBIX OTHOIIEHUAX. Ha ceroiHAMHNYT 1eHb
STU BOMIPOCHI TPEOYIOT aHa/JM3a B CBETE KYyJIbTYPHO-TYMAHUTAPHBIX HU3MEPEHUH, ITOCKOJIBKY
MMEHHO 3TOT (haKTOP MOKET CTaTh OCHOBHBIM YCJIOBHEM pa3pelleHreM ahraHCKOTO KpU3Krca.

Bo-BTOpBIX, UMU/I’K TOCYZapCTBA HAa MHPOBOU apeHe HBIHE OCHOBBIBAE€TCH HE TOJIBKO HA
SKOHOMHUYECKOM ¢ BOEHHO-TIOJIUTUYECKOM, HO U KYJIbTYPHO-TYMAaHUTAPDHOM U KYyJIBTYPHOM
noteHnuaae. HoBbIM (hakTOPOM MEXKAYHAPOJAHOTO BJIHMSAHUSA CTIA «KYJbTYpPHAas AUIIOMATHSI»
rocyZilapcTsa. 3a cueT UHTEHCUBHBIX KyJIbTYPHO 'YMaHUTAPHBIX CBA3€EH ¢ 3apyOeKHbIMU CTPAHAMH,
HCIIOJIb3ysl COBPEMEHHble WH(OPMAIIMOHHO-KOMMYHUKAIIMOHHBIE TEXHOJIOTHU, (OPMUPYETCS
MIpUBJIEKATEIbHBIN 00pa3 rocyaapcrBa (Ashraf, 2016). B 3Toi cBsi3M KyJIbTypHO-TyMaHUTapHAas
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MIOJINTUKA IIpeBpallaeTcsi B HeOTheMJIEMbI KOMIIOHEHT BHEIIHEH IIOJIMTUKU COBPEMEHHBIX
rocyzaperB. Ceiffuac crpaTernyeckas aKTyaJbHOCTh INPHOOpeTaeT KyJIbTypa, KaK HHCTPYMEHT
pellleHNs BHENIHENOJIUTUYECKUX 33/1a4 U YKpeIUIeHUs JBYXCTOPDOHHEI0O U MHOTI'OCTOPOHHETO
COTpYZHUYECTBA.

B-tpetpux, B VY36ekucrane ujyT mpouecchl (GOPMHPOBAHUSA OIPENEIEHHOU MOJETN
KyJIbTYPHO-TYMaHUTAPHOTO Pa3BUTHsA, BJIUAIOIINE HA CaMy CYyIIHOCTb JYXOBHBIX HJ€AJIOB U
HPABCTBEHHBIX  NpUHIUNOB. OHU  CONPOBOXKAAIOTCA  (OPMUPOBAHUEM  KYJIbTYPHO-
[IUBIJIN3AIMOHHOTO MHOTO00pa3us, Pa3BUTHA OTKPBITHIX, THPOPMAIMOHHO TEXHOJIOTUYECKUX U
WHHOBAIIMOHHBIX ODIIECTB, CTAHOBJIEHHUS HOBOU IIUBUJIN3allMK 00Opa3oBaHue. Bmecre TeM, Hapsay
C TTO3UTHUBHBIMU U3MEHEHUSIMU yCUWINBAETCA MPOIecC TJI00aIn3auy S5KCTPEMU3MA, TEPPOPU3MA.
BoJIBIIMHCTBO CTpaH CEro/iHs CTAJKUBAETCSA CO CXOXXKHUMHU BBI30BAMHU H YIPO3aMH, KOTOPbIE
HEBO3MOKHO IIPEO/IOJIETh B OAMHOUKY. DTO U KacaeTcs Adranmucrana (Azmun, 2019: 15). B Takux
ycnoBuAx (akTop HAyKH, KyJbTypbl, 00pa3oBaHUsS B yKpeIUleHHWEe H JaJbHEUIero pa3BUTHUSA
OTHOIIIEHUU MEXJy CTpaHAMH CTAHOBUTCSH B BBICIIEH cTemeHU BocTpeboBaHHOU. OJHAKO Takue
(akTOpBI UCIOJIB3YIOTCA B pa3pelieHNH AQraHCKOTo KpU3uca OJHUM U3 MOCJIe/THUX.

B-ueTBepThIX, HOBBIE BBI3OBHI U MacIITabHble 337a9l B 00JACTH MEXKIYHAPOJHBIX
OTHOIIEHUH B YCJIOBUAX IVIOOATU3AIUY IPUAAIOT KYJIbTYPHO-TYMaHUTAPHBIM CBA3SIM Y30eKHUCTaHa
¢ AdranucraHoM Bce Bospacramollylo 3HaunMmocTh (Alimardonov, 2019: 398). IIpoueccst
mI00aJIM3aIii  BJIEKYT 3a COOOM He TOJBKO B3aMMOIPOHUKHOBEHHE M B3aUMOOOOTaIl[eHHe
KyJIbTYp, HO W HEPEAKO CTABAT IIOJ YIPO3y KYJbTYPHYIO CAaMOOBITHOCTb CTPAaH M HAapOJOB.
B coBpemeHHBIX yCioBuAX 0co0oe 3HAueHHE IPUOOPETAOT KOJUIEKTUBHBIE YCIIHA IO
HTAQKUBAHUIO KyJIBTYPHO T'YMaHUTApHOTO Auasiora. C Apyrof CTOPOHBI, B MUPE MHOTHE CTPAHbI
CTPeMATCA K TapMOHU3AIMY OTHOIIIEHUH, YCTAHOBJIEHNE KYJIbTYPHO-TYMaHUTapHOTO Auasora. OH
SABJISIETCS OAHUM U3 Haunbosee 5(POPEKTUBHBIX CPEACTB HAJAKUBAHUA KyJIBTYPHOTO U
TYMaHUTAPHOTO B3aMMO/IEHCTBHE, MEXK/Iy HapoZaMu B Mupe. B 3To#l cBsi3u Bce OcTpee BCTAIOT
po0JIEMBI COXPAHEHUA W MPEYMHOXKEHUS KYJIbTYPHO TYMAHHUTAPHOTO HACJIEAUs, a Takke Oosiee
AKTUBHOTO HCIIOJIb30BAHUSA 3TUX (PAaKTOPOB HA peleHrne AQTraHCKOTO KpU3HCa.

B-nAThIX, AdraHucraH MMeeT CBOIO HCTOPHI0 M CBO€ MECTO B HCTOPHU YeJIOBEYECTBA.
AdraHnucras, HaxoAfACh Ha KyJIbTYPHO-IIUBIJIM3AIMOHHOM IIEPEKpPeCcTKe MeK/Ay KpYIIHBIMU
peruoHaMu, BHeC CBOH BKJIaJ B ux passurue (Mannonov, 2019: 7). CTaB MOCTOM MexAy A3uei u
EBporoii, oH cHocoOCTBOBAJI PACIPOCTPAHEHUIO IIPOTPECCHUBHBIX HJIEW M KyJbTyphl. Bce 3TO
OKa3aJI0 3HAUUTEJIbHOE BJIMAHNE Ha (OPMUPOBaHUE COBPEMEHHOU IMOBECTKU B3aMMOOTHOIIEHUN
V36ekucrana u Adranucrana. KysabTypHble IIEHHOCTH apraHCKOTO Hapo/ia Ha CEeTOAHAIIHUM 1eHb
SIBJISIIOTCS OTHUM U3 CUCTEMOOOPa3youM (GaKTOPOM, «AIpoM» adTraHCKOH rocy/lapCTBEHHOCTH.

B-1m1ecThIxX, HE TOJIPKO HAYYHBIM, HO ¥ TPAKTUYECKUM BOIIPOCOM CTAJIO HCIIOJIb30BAHUE 3TOTO
pecypca B coBpeMeHHOM Adranucrane. VIMeHHO MO3TOMYy Y30€KHUCTaH AKTHUBHO Pa3BUBAET
KYJIbTYPHO-TYMaHUTAPHBIN AMAJIOTa PETYJIIPHOE MPOBEEHNE THEN KYJIBTYPHI CTPaH, TBOPUYECKUX
MEpPOIPUATUH.

B-cempmbix, Apranucran BMecte ¢ rocymapcrBamu lleHTpanbHON A3uu GOPMHUPYET HOBOE
reoKyJIbTYPHOE U Te09KOHOMUUYECKOe ITPOCTPAHCTBO, CcBA3yoIIee BocTok u 3amnaj.

3.2. /luHaMUKa COTPY/THIYECTBA B KYJIbTYPHO-TYMaHUTapHOU cdepe

IIpe3unent VY36ekucrana III. Mwup3ué€eB OTMETH, YTO TeCHOE COTPYAHUUYECTBO C
3apy0eKHBIMU TroCyZIJapCTBaMU, IIPEK/Ie BCETO, C COCETHUMH CTpaHAMU, Oy/IeT OCYIIEeCTBIATHCA HA
YPOBHE COBPEMEHHBIX TpeOOBAHUM, HAa OCHOBe IPUHIMIOB B3aMMHOTO JOBEpUA U y4deTa
oboroHbIXx uHTepecoB (Mirziyoev, 2017). Y30ekucraH HEU3MEHHO OCTaeTCA MPUBEP:KEHHBIM
OTKPBITOH, J0OpOKENIaTETbHON M MParMaTUYHOU TOJIMTUKUA B OTHOIIIEHWH CBOUX OJIVDKAUIIIX
cocenmeii. (ObOecrieueHre MHpa ¢ CTAaOWIBHOCTH, AaKTHUBU3AIUM  B3aWMOBBITOJIHOTO U
KOHCTPYKTHUBHOTO TIOJIUTHYECKOTO, TOPTOBO-3KOHOMHYECKOTO M KYJIBTYPHO-TYMaHUTAPHOTO
B3aUMO/IEMICTBUSI CO BCEMHU COCEAHUMHU CTPAHAMH SIBJISIETCSA TJIABHBIM IPUOPUTETOM BHEITHEH
MIOJIUTUKYU Y30ekucrana (Mirziyoev, 2019).

OtnmenpHOE MeCTO B OTHUX IIpolieccaXx 3aHUMaeT AdQraHucTaH, C KOTOPbIM Y30eKHUCTaH
CBA3BIBAIOT YXOJAIIME BIVIyOb BEKOB TeCHBIE Y3bI JIPYKOBI M J100pOoCOCe/ICTBA, OCHOBAHHBIE Ha
OOIITHOCTH UCTOPHH, KYJIBTYPBI, TPAIUIIUN U IleHHOCTel. Hauamy HOBOM IMHAMUKY B IBYCTOPOHHUX
OTHOIIIEHUAX Mocykuaa Berpeda [lepBoro IIpe3unenta Y3oekucrana 1. Kapumosa ¢ miaBoit TPA
Myxammaznom Amrpadom 'aHu B mioHe 2016 rofa B pamkax TamkeHTckoro cammura Illanxaiickoun

19




Russian Journal of Legal Studies, 2020, 7(1)

OpraHu3alMMu COTpyAHUYecTBa. AdraHCKUM Jufep Takke NpoBesl Bcrpedy ¢ IlpesuzpeHToM
V36ekucrana III. Mup3uéeBsiM 2 ceHTAOpsA 2016 roma B CamapkaHjie, HA KOTOPOH /iBa Jyuzepa
JIOTOBOPWJINCH IIPUJIOKUTh COBMECTHBIE YCHJINA /I NPUAAHUA NPUHIUIINAIBHO HOBOTO KadyecTBa
COTpYZHUYECTBY Mexy cTpaHamu (Mirziyoev, 2016).

M.A. T'aHu, NPUCYTCTBYs Ha TOPKECTBEHHOM OTKDBITUM IIOPTpPETa BEJMKOIO II03Ta U
MBICJIUTEJISI, TOCY/IAPCTBEHHOTO JiesATessA, OCHOBOIIOJIOXKHHUKA y30€KCKOM  KJIACCHUYeCKOU
smrepatypsl Asmiiepa HaBou B ['asepee BBIZAIOIIUXCA JIIOZIEd B IPE3UJIEHTCKON PE3HAEHITNU
«Apr», BbIpaswa INIyOOKOe yBakeHMe K JyimuHocTH A. HaBom u ero OGecrieHHOMY HaCJIEIUIO,
CBS3BIBAIOIEMY Y30eKCKHH 1 adraHcKuid Hapoasl. [Ipe3usieHT Adranucrada 0co00 OCTaHOBUJICS
Ha UCTOPUYECKUX y3axX MeXKAy y30€KCKUM U apraHCcKUM HapOAAMHU, CXOXKECTH X MEHTAIUTETOB,
OOIIHOCTH KyJIBTYPBHI, 3bIKa, PEJINTUH, 00bIuaeB u Tpagunui (IA «Jaxon», 2017).

dto moaTBepkaer Berpeua Ilpesugenrta Memamckoit PecnyOsmku Adranucran M.A. Taau
2017 romy ¢ 1podeccopCKO-NpenofaBaTeJIbCKUM COCTaBOM M CTyleHTaMHu byxapckoro
rOCy/IapCTBEHHOTO YHUBepcuTeTa. Myxammany Anrpady I'anu 6bLT BpydeH JUIIIOM O IPUCBOEHUU
eMy 3BaHUs IIOYETHOTO JOKTOpa bByxapckoro rocyZjapcTBEHHOTO YHUBepcuTeTa. «f meuran
oceTuTh byxapy, ChIrpaBIIyI0 BaXKHYI0 pOJIb B Pa3BUTUM MHUPOBONM HayKU M HCIaMCKOU
[UBIJIN3AIUY. 3eMJIs Y30eKHUcTaHa B3PACTIIa MHOTUX BEJIUKUX MBICJIUTEJIEN, B YHCJIE KOTOPBIX
Nmam Byxapu u Umam Tepmusu. OOydaromascsa 37eCh MOJIOZEKD BOCIUTBIBAETCS JIOCTOHHBIM
MIPEJIKOB JIMUYHOCTAMM», — cKazas IIpe3ument Moxamman Ampad I'anu (Ashraf, 2016). ITo ciioBam
B.C. Boiiko, UMEHHO IIeJIOCTHOE, BUJIEHHE PYKOBOACTBOM Y30eKHCTaHa Pa3BUTHUSA CUTYallud B
AdraHncrane TpUBEIO K BBIPAOOTKE COBEPIIEHHO HOBOU, IParMaTUYHON U JAJIbHOBUIHOMN
MMOJINTUKY B oTHOIIeHnu Adranucrana (Boiko, 2019).

B nocsiegame Tpu roga Havana GOpMHUPOBATHCS ONTUMUCTHYECKUH B3IV HA Oy/Iyliiee MUPHOTO
pazBuTua Adranucrana. I171010TBOPHO pa3BUBAETCA COTPYAHUYECTBO B KyJIbTYPHO-TYMaHUTAPHOM
cdepe. CBoro posp Hayano urpath O6miectBa Ipy:kObl «Y30ekucTaH — AdraHucrad», OCHOBHOU
11eJIbI0 KOTOPOTO fABJIsIEeTCA JlajibHellllee pa3BUTHE TYMaHUTAPHBIX, YXOBHO-KYJIbTYPHBIX, HAYIHO-
0o0pa3oBaTeNIbHBIX, IIPOCBETUTEJIBCKUX OTHOLIEHWH MeXAy HapojaMu Y30eKucraHa u
Adranucrana. Hapsaay ¢ aTuM B cTpaHe INPOBEJEHO PsAJ, Pa3INYHOTO YPOBHSA HAy4YHBIX (POPYMOB.
BeccniopHO, 5TH aCIEeKThI UTPAIOT GOJIBIIIYIO POJIb B IAJIbHEHIIIEM pa3BUTHH AdraHuCTaHA.

B 2018 romy B Tepmese O6bUIO OpraHM30BaHO 10 UHHIMATHBE Y30eKHcTaHA
00pa30BaTeyIbHOTO IIeHTpa Mo 00yueHHI0 adraHCKUX Tpak/JaH Ipu MUHHCTEPCTBE BBICIIETO U
CPEeHETO CIEeIUaJbHOTO oOpaszoBanmsa (ut.uz, 2018). /laHHOe oOpas3oBaTeIbHOE YUPEKIAEHUE
MMeeT BaKHOE B3HAuUeHHe I IOATOTOBKH C YYETOM IOTpeOHOCTEH adraHCKONW CTOPOHBI
KBUTHN(UITUPOBAHHBIX CIIEIUAINCTOB CO CpeHe-CIEelNaJIbHBIM M BBICIIUM 0Opa30BaHUEM 1A
COIIMAJIbHO-3KOHOMHUYECKOU, TPAHCIIOPTHO-KOMMYHUKAIIMOHHON U Apyrux cdep. B Hacrosmee
BpeMs B IIeHTpe CeKpeTaMH H30paHHBIX UMH NPogecCHil OBIAZEBAIOT OKOJIO 250 adpraHCKUX
IOHOIIIEN U JieBylek. Ix oOyJaoT kBaauguImpoBaHHbIe Mpodeccopa U MPerno/IaBaTe TN BhICIITUX
y4eOHBIX 3aBeJIeHUI Hallled CTpaHbl. B y4eOHOM IIeHTpe TakiKe CO3JaHa BO3MOXKHOCTH JIs
MIOAKJTIOUYEHUsSI K "DJIEKTPOHHOH 00pa30BaTeIbHOM crcTeMe' yepe3 KOPIIOPATUBHYIO CETh BBICIITUX
y4eOHBIX 3aBefIeHUM U IPOBeJEeHUs AUCTAHIMOHHBIX 3aHATUH C yYEHBIMU U CIIENHATACTAMHU
Jroboro By3a Y30ekucrana. HMHGOOPMaAIMOHHO-PECYPCHBIA I[EHTP IIOMOJIHEH HEOOXOAMMOM
yueOHOU  JUTepaTypodl MO  TEXHUKO-J3KOHOMHYECKMM UM COIIMAJIbHO-TYMAaHUTAPHBIM
HaIpaBJIEHUSAM, XyJOXKECTBEHHOH ¥ OOIIEeCTBEHHO-IOJUTHYECKON JIUTEPATypPOH, CHATBIMH
y30eKCKUMHU pexuccepaMu 0Oosiee 50 XyAO0XKECTBEHHBIMH U JIOKYMEHTAJIbHBIMU (PUIbMaMH,
ayauoauckaMu. B cucreMy 371€KTpOHHOM OMOIMOTEKH BHECEHO 60Jiee 700 3JIEKTPOHHBIX KHUT Ha
JIATHUHUIIE.

3.3. Hapopnasa nunsiomaTus

B 2018 roay co3manue obmecTBa Apy:k0Obl «Y30ekucTaH—AdraHucTal» CTaI0 HCTOPUUECKUM
coOBITHEM B OTHOIIEHUAX JIByX TrocyaapctB (Mannanov, 2019). XOTSI TeCHOe TOPTOBO-
SKOHOMHUYECKOE, KYJbTYPHOE COTPY/IHUYECTBO MeEXKAYy Hapojamu AdraHucraHa U Y30eKucTaHa
CYIIECTBYET y>Ke JaBHO M UMeeT ThICAUeJIeTHIO HucTopuio (Juzjoniy, 2019: 115). OpHaKo Takas
«HapOHAS» ILJIOIIAJIKA, CIIOCOOCTBYIOIASA PA3BUTHIO B3ANMOOTHOIIIEHUH MKy Y30€KUCTaHOM U
AdraHucraHOM Ha OCHOBe COJIMDKEHUS WCTOPUKO-KYJIbTYPHBIX, MaTepUAJIbHBIX IIEHHOCTEH,
MIPE/ICTABJIAIONINE HAPOABI IBYX CTPAH CO3/]A€TCS BIIEPBBIE.

ITO HayaJl CIIOCOOCTBOBATH IMEPEXOZy K CBOOOAHOMY OT O(HUIHATBHO — (POpMasIbHOTO,
IpsMOMY YeJIOBEYEeCKOMY OOIIEHUIO Hadaly, OKa3aThb COJIEMCTBHE JIydullleMy MMOHUMAHHIO JIPYyT
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pyra, pasBuUTh (OOMM U CTEpeOTHUIBl, CIOocOOCTBOBATh (POPMUPOBAHUIO TapPMOHHUYHBIX
OTHOIIIEHUH. YKe 3aMeTHO BBIPHCOBBIBAIOTCA MIPOYHbIE MHOTOIIJIAHOBHIE CBA3U B MPUTPAHUYHBIX,
TOPTOBO-3KOHOMUYECKUX U KyJIBTYPHBIX OTHOIIEHHAX C COCETHUMU CTPAHAMU.

V3BecTHO, YTO Ha TeppuUTOpuM AdraHHCTaHA MOKOATCS JYyXH HAIIUX BEJIMKUX y30€KCKHUX
nucaresiedl u moatoB (Asumep HaBou, Mup3o Bobyp, bo6opaxum Mampab, bepynutii, Jlyrouit u
Zp.). Bxyian 5TUX BeJIMKHMX YYEHBIX U TBOPIOB B Pa3BUTHE HAYKU WU JIUTEPATYPhl ABJIAETCS
TrOpZIOCTBIO ABYX cTpaH. M miaBHOU 3azauell y30ekcko-adraHcKoro oOlecTBa sABjseTcs Oosee
IyOOKO€e N3y4YeHHe B TOM YHCJIe COBMECTHOE HAC/IeIUs HAIIINX ITPEKOB.

OO111eCTBO OKA3bIBAET COMIEHCTBHE COTPYAHUYECTBY B KyJIbTYPHO-TYMaHUTAPHOU U HAYYHO-
oOpaszoBaresibHOU cdepax, KOTOpoe TaKKe 3aHMMAaeT BakHOe MecTo. OpraHu30BaH MOCTOSHHBIN
oOMeH MHEHHUSIMH B BOIIPOCAX MEXKIYHAPOJHOTO HAYYHO-KYJIBTYPHOTO COTPY/IHHYECTBA MEXKIY
TOCYy/IapCTBEHHBIMH U HETOCyAapCTBEHHBIMU OPTaHU3AIUAMU. B mepByio ouepenb, UMeeTcs BUILY
JIOBeZIeHHe 710 OOIeCTBEHHOCTH KYJIBTYPHO-IIPOCBETUTEIHCKOTO ITOTEHIHAIA JBYX TOCY/IapCTB,
IIOCPEJICTBOM OpraHU3allUM KOHIIEPTOB, COBMECTHBIX BBICTYIUIEHHH IHcaTesel, Xy/I0KHUKOB,
[I03TOB, apXUTEKTyphl. IIpesycMOTpeHbI, B YAaCTHOCTH: a) KOHKYPChI KJIyba uvuTaresel;
0) mocemiene pabOTHUKAMU TBOPYECKOH JIEATEIBHOCTH HCTOPHUYECKUX TOPOJOB Y30eKucTaHa;
B) BU3UTHI HAIIIUX KYJIBTYPHBIX JiesiTesiell B AdraHucraH; r) u3/laHue TPYJOB MOJIO/IBIX ITHcaTeNelH;
J1) COBMECTHOE U3/IaHHE KYPHAJIOB, 0COOEHHO 3JIEKTPOHHBIX.

BaxHoU 3aauelt sIBJIsieTCSA MPUBJIEYEHNE TPAXKIAHCKOTO CEKTOPA, IIPOBEIEHNE COBMECTHBIX
MEeXK/IyHAPOJHBIX ITPOEKTOB, HAIIPABJIEHHBIX HA MOBBIIIEHNE MTPEAIIPUHUMATETHCKON aKTUBHOCTU
HaceJIeHUsI, 0COOEHHO MOJIOAEKHU. IDTO TaKXKE CIIOCOOCTBYET YKPEIUIEHHIO OTHOIIEHUN MEXKIy
rOCyZlapCTBEHHBIMU OpraHU3aNusAMU, MIpeANPUHUMATETECKIMU CTPYKTypaMH,
MpelyCMAaTPUBAOIINX COZEUCTBHE W Pa3BUTHE IPEAIPUHUMATEIHCTBA B JBYX TOCY/IapCTBaX,
B3aMMHBIX BUBUTOB IIPEAIPUHIMATEJIEH.

OxaspIBaeTcs co/leicTBHE B JaJbHEUIEM Pa3BUTHU KyJIbTYpHOU cdepbl. 13BeCcTHO, UTO Y
ZIByX HApOZIOB OOJIbIlIasl TATA K O3HAKOMJIEHUIO C TPyJaMHU, IMPOU3BEAEHUSAMH IIpe/ICTABUTEIIEN
HCKYCCTBA, KyJIBTYPBI, TeaTpa, KuHO. He Oy/ieM CKphIBAaTh, OTCYTCTBHE B TEYEHUE JIOJITOTO BpEMEHU
obMeHa B 3TOH cepe co3mano ompeneneHHbiir nmpoben (Mendkovich, 2019: 50). Hanpumep, o
CYIIIECTBOBAaHUM WU3BECTHBIX IIIKOJI MAKOMOB B AdraHuCTaHe U APYTUX BHUJIOB HCKYCCTBA, WJIU O
paboTax MacTepoB MbI 3HAE€M TOJIBKO U3 TPETHUX UCTOYHUKOB. Mexy TeM, Ha CErOHAIIHIH JIeHb,
OTPeOHOCTh B 3TOM HaOJIIONAeTcs HE TOJBKO y HAac, HO U B Adranucrane. B cBsa3u ¢ aTum
0011ecTBO OyZIET OPraHU30BBIBATH COBMECTHBIE (DECTHBAIIN, APMAapKU, BbICTaBKU. [IpeacraBurenn
AdraHncTaHa aKTHBHO YYaCTBYIOT B IIPOBOAUMBIX B Y30€KHCTaHE Pa3JIMUYHBIX MEXKAYHAPOIHBIX
HAyYHO-TIPAKTHYECKUX W KYyJBTYPHBIX MEPONPHUATHUAX. B uacTHOCTH, B ceHTAOpe 2018 romy
nerneranus Adranucrana npuHsia ydactue B IlepBom MexxayHapomHoMm decTtuBaje MakoMa B
[ITaxpuca63e (Irgasheva, 2019).

CoBMECTHO C TPAaBUTEJIBLCTBEHHBIMU U JIDYTUMH 3aMHTEPECOBAHHBIMHU OPTaHU3AIUAMU
COZIENCTBUE B YKPEIUIEHUU TYMAaHUTAPHBIX, HAYYHO-TEXHHUYECKUX, KYJIBTYPHBIX CBS3€H, TaKKe
MMAPTHEPCKUX OTHOIIEHUH MeXK/JIy TrOopoJiaMHd U peruoHaMu Y30ekucraHa ©u AdraHucraHa.
Hanpumep, generanusa Bo IJIaBe ¢ 3aMecTuTesieM aupekTopa Akazemuu Hayk MPA M. Adsanmm
MpUHsJIA y4YacTHe B MEXAYHApOAHON HAyYHO-IIPAKTUUeCKOU KOH(EpEeHIUU, IOCBAIIEHHON
BEJIUKUM HUCTOPHUYECKUM JIMYHOCTSIM U yU4eHbIM (5—16 mast 2014 roja, ropoy Camapkaun). (ut.uz,
2018) 12—-15 mapTa 2016 rozga. eneranusa Pecrybiuku Y30eKkucTaH BO IJIaBe C IpecefaTeeM
MexaynapoaHoro ¢oHyia umenu babypa 3. MampaboBsiM moceTusia ropoy 'epar, 6;1aroyctponia
TeppUTOpHUI0 MaB3osies1 Anuiiepa HaBou u orpecraBpupoBasia MaB3osiedr Kamonmugauna bexzona
(ut.uz, 2018).

OpraHuzanusi BU3UTOB IPEICTAaBUTENIEH Y30€KCKOTO MmapjgaMeHTa, YUYeHbIX, CIEI[UAJIFICTOB B
AdraHucTaH U WX COBMECTHBIE BBICTYIUIEHUS IOCTYKAT YKPEIUIEHHIO WX B3aUMOOTHOIIIEHUU.
IIpexycmoTpeHo co3manue 0Oas3bl JaHHBIX 00 Y30ekucrane u AdraHHCTaHe, JIOCTIDKEHHUAX B
rOCyZJapCTBEHHOM CTPOUTEJIBCTBE, IPOBOAUMBIX pepopMax. ATO CTAHET BAXKHBIM CTUMYJIOM  JIJIsI
MIOHUMAaHUsA CYHN[HOCTH W HAIPaBJIEHHOCTU IPOBOJUMBIX pedOopM, MOJAEPHU3ALNU Pa3IUUYHBIX
cdep ob1mecTsa.

OpraHusyoTcs KOHILIEPTHI, COBMECTHBIX BBICTYIUIEHHN NHUcaTesed, Xy/I0>KHUKOB, IO3TOB,
apXUTEKTYPhI, KOHKYPCOB KJIyOa uuTaTesel, nocemjeHrne paboTHUKaMU TBOPUYECKON JeATeTbHOCTU
HCTOPUYECKNX TOPOJOB Y30eKkucraHa U B CBOI Ouepe/lb OpraHU3aIys BU3UTOB HAIINX
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KyJIbTYPHBIX JledATesiell B AdraHucrad; W3/laHHe TPYAOB MOJIOABIX IHcaTesield, OpraHU3anusd
COBMECTHOTO U3J]aHUs KyPHAJIOB, 0COOEHHO 3JIEKTPOHHBIX U3JaHUH.

B cenTsabpe 2018 r. gerneramusa y30eKCKMX YYEHBIX IPHHsUIA y4yacTHe B pabote
MesxyHapoaHoro cumnosuyMa B KaOysie, TOCBAIEHHOTO JKU3HU U JieATenbHOCTH AOy Paiixana
Bepynu (Irgasheva, 2018). 14 nekabps 2018 r. B TamkeHTe mpoBefeH MeKIyHAPOIHBIA
CUMIIO3UYM, TTOCBAIIEHHBIA KU3HU U TBOPYECTBY BBIZAIOIIENCS MPeICTaBUTEbHUIBI TUMYypHIOB
Tapxapionberum (Irgasheva, 2019).

BaxxHoll 3azjauell ABJAETCA NPUBJIEUEHUE TPAKIAHCKOTO CEKTOpa, OOBbeKTUBHAs
OpraHm3anus NPOBeAEHUS COBMECTHBIX MEX/IYHAPOJHBIX IIPOEKTOB, HAIPaBJIEHHBIX Ha
MIOBBIIIIEHNE TPEAIPUHIMATEIHCKON aKTUBHOCTU HACeJIeHUs, OCOOEHHO MOJIOZENKU. JTO TAKIKE
COCOOCTBYeT  YKPEIUIEHHI0  OTHOIIEHWH  MeXJy TOCYJAapCTBEHHBIMU  OPraHU3aIUsAMU,
XO3ANCTBYIOIIMMH U IIPeAIIPUHUMATETbCKUMHU CTPYKTYPaMU, IIpeyCMaTPUBAIOIIUX CO/IECTBUIO U
Pa3BUTHIO IIpeJIIPUHUMATENBCTBA B JIBYX TOCy/lapCTBaX, OpTraHU3anusA BU3UTOB AQraHcKux
IpeAIpUHUMATesIel B Y30eKkucTaH U y30eKCKuxX Ou3HecMeHOB B AQraHucras.

3.4. Kondepennuonnas agumioMaTtus Y30eKkucTaHa B OTHOIIeHUU ADraHCKOro Kpusunca

OnHUM U3 Cepbe3HBIX NPUYUH 3aTATHBAHUE pellleHUe a@raHCKOro KpU3Hca ABJAETCA
HEUCNOJIb30BaHUe KyJIbTYypHO-TYMaHUTapHOro mnoTeHnuana. C Jpyroil CTOpPOHBI, yMeJsoe
HCIIOJIb30BaHNE HAyYHO-NPAKTUYECKUX KOH(MepeHIIUH KOHCOJIUAUPYeT YUYEHBIX, SKCIEPTOB
Pa3HBIX CTPAaH B OTHOIIEHWH IIyTeld pelreHus apraHcKoro Kpusuca. VMeHHO Mmo3ToMy B
Y36ekucTane akTUBHO UCIIOJIb3yeTCsA KOH(PEPEHIIMOHHASA JUIIOMATHA KaK PeabHbIA HHCTPYMEHT
B YPETYJINPOBAaHUHN PErHOHAJIbHBIX IpobJsieM. B 5TOM HampamseHWHM 3a MOCAEAHUE TPU TOZA B
V36ekucTaHe MPOBEIEHO HECKOJIBKO MEXKAYHAPOAHBIX KOH(QEpPEHIN, HaIpaBJeHHbIX Ha
BBIDAOOTKY Mofenell pelmreHus a@raHckoro Kpusuca. MOKHO YIOMSAHYTh CJIEIYIOIIHE
00CTOATEJIbCTBA.

YyuTeiBasg TeKyllee cOCTosHUEe el B Adranucrane, cOMMKeHUe OOIUX IOJXO/I0B U
no3unuii crpad LleHTpasibHOM A3uu 1o adraHCKOMY yperyJINPOBaHUIO, BoBledeHre AdraHucraHna
B PpEruoHaJIbHOE COTPY/IHUYECTBO, IIpe3ujieHToM Y30ekucrana III. MupsuéeBbiM ObLIO
WHULIMUPOBAHO NpoBeieHMe B TalllkeHTe MeXAyHapoAHON KoHdepeHnuu no Adranucrany
«MupHBIH TIpoliecc, COTPYAHUYECTBO B chepe 6€30IaCHOCTU U PErHOHAIIBHOE B3aUMOJIEHCTBUE»
(26-27 mapTa 2018 r.). ATO CTAJIO JIOTUYECKHUM IIPOJIOKEHUEM BHIBEPEHHOTO U KOHCTPYKTHBHOTO
BHEIIIHENOJIUTHYECKOTO Kypca IIpesmzpenta Y36ekucraHa IO BBICTPAMBAHUIO J0OPOCOCEICKUX
OTHOIIEHWU co crpaHamMu IleHTpasbHONH A3uM u 00ecnmedYeHuI0 MHpa, CTaOWILHOCTH,
0e30IMacCHOCTH ¥ YCTOMYHUBOTO Pa3BUTHUA B pernoHe u Adranucrane. TamkeHTcKass KOH(pEpPEeHIHA
0 MHPHOMY mporeccy B AdraHucraHe pPYyKOBOACTByeTCS JByMs (yHIaMeHTATbHBIMU
MPUHITATIAMH.

A) sT0 TpUHIMIT HenmesuMocTH Ge3omacHocTH. [lo cimoBam IlpesuzeHTa Y36ekucraHa, 3TO
OTKa3 OT pa3/ieJIeH!s yrpo3 OE30MMaCHOCTH Ha «HAIIU U TyKUEe»;

b) peruonanpHasg cTaOUJIBHOCTh, B KOHEYHOM cueTe, OyZeT 3aBUCETh OT YCIIEIIHOU
uHTerpanuy Agrasucrasa B IIMPOKYIO CUCTEMY TOPTOBBIX, 9KOHOMUYECKUX U UHPPACTPYKTYPHBIX
CBsI3€H C IPYTUMU TOCyAapCTBaMH.

[Ipe3uneHT Y30ekucraHa OTMeETHJ, 4TO 0Oe30macHOCTh AdraHucraHa 3TO 0e30MacHOCTb
Y36ekucraHa, 3a0r cTaOMJIBHOCTU U NPOLBETAHUS BCEro OOIIMPHOro pervoHa lleHTpasibHOU U
IOxHoUt A3um. Henb3s A0mycTUTh, 4YTOOBI MeEXAyHAapOAHblE TEPPOPUCTUYECKHE OpTraHU3alnu
npeBpamianu A¢raHucTaH B CBOE MOCTOSTHHOE Tprcranuiie (Mirziyoev, 2019).

OnHUM U3 pelIeHui Bompoca apraHCKOTO YPeryJIMpOBaHuUsl, KaK MOTYEPKUBAET PYKOBOJIUTEh
CTpaHbI, ABJISIETCA MTPOBEZIEHNE H OPTraHU3AIUsA ITEPETOBOPOB MEXK/TY ITPaBUTETBCTBOM AdraHucTaHa u
nBkeHneM «TanubaH». BbUIO MpemIOXKeHO co3AaTh IUIOIIAIKY HA TEPPUTOPHH Y30eKucTaHa i
OpPTaHU3AIMN II€PETOBOPOB, ITOCKOJBKY TalUOBI, SBJSAACh YacThlo adraHCKOro oO0IecTBa W
rpakgaHamMu  AdraHucraHa, WMeEOT IIPAaBO TOJIOCA B ONpeNeIeHHH Oyayliero CBOeH CTPaHBbL
PykoBoyictBoM Y36ekucraHa ObUIO OTMEUYEHO, UYTO PECITyOJIMKA TOJIEPKUBAET PEIIeHUE, TPUHATOE
yJaCTHHKaMM BTOPOTO 3ace/laHus B paMkax KabOysibCcKOro Iporiiecca, KOTOPOe paToBaIO 3a 3aIyCK
MpPSAMBIX II€PETOBOPOB MeXKAy AadraHCKUM IIPaBUTEJBCTBOM U JBIKeHHeM Tanuban 6e3
MIpeIBAPUTEIbHBIX YCJIOBUI U YTPO3 IPUMEHEHU HACHITHS.

Takum 06pa3zoM, Y30eKHUCTaH He TOJBKO MPEIOCTABIISAET IUIOIAJIKY /ISl IEPErOBOPOB, HO U B
JasnpHeleM OyzeT crapatbcsl OBITh AKTUBHBIM UJIEHOM 3TOro mporecca. KiroueBoit
0COOEHHOCTHIO UHUIIMATUBBI U JAJIbHEHIIINE ee peaIn3alluu sBJIAETCA:
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Bo-nepevix, yperynupoBaHue B AdraHucraHe HEBO3MOXKHO IIOCPEJCTBOM HCIIOJIb30BaHUA
«KECTKOH cwIbl». OHO He MOKET OBITh PelleHO BOEHHBIM ITyTeM. Y30eKHUCTaH CUUTAeT HEOOXOIUMbIM
HCIOJIb30BATh PETHOHAJIBHYIO /JUIUIOMATHIO, IIpOBEJleHHe IIEPerOBOPOB M Juajiora MeXXIy
[IPaBUTEJILCTBOM AdraHucTaHa ¥ MPOTUBOOOPCTBYIOIIMMH CHJIaMU Oe3 IIpeIBApUTENIHHBIX YCIIOBUM.

Bo-emopbwix, IIpe3usieHT Y30eKHCTaH TakKe NHUITUUPOBAJ APYToe BaXKHOE IIPeJIOKEHNE —
CO3/IaTh CIIEMUATBHBIN MeXayHapoaHbli (oH/ TMOAJepKKH oOpa3oBaHUs B AdraHucraHe.
OcHOBHas 1eIb — cofeiicTBUe apraHCKOU CTOPOHE B IIOATOTOBKE HAIMOHAIBHBIX KaJ[pOB IIO
caMbIM BOCTPeOOBAHHBIM CHEIUATIBHOCTSAM, BbIZieJIEHUE CTHUIIEH/IUI U TPAHTOB /IS TAaJAHTJIMBBIX
CTYICHTOB U MOJIOJIbIX Y4U€HBbIX. JlaHHOe mpemioxkeHne IIpesuseHTa ABJSAETCA JIOTUUYECKUM
npoaosokeHueM, wuHunuupoBaHHoe III. MwupsuéeBbIM B 2017 T. OTHOCUTEIBHO CO3/[aHUA
OObpazoBaTeIbHOTO IIEHTpPa IT0 00y4YeHnI0 adraHCKUX TpaskaaH B Tepmese (Y36ekucraH).

TamkeHnTckas koH(pepeHnusa 1o AdraHucraHy He TOJIBKO CIIOCOOCTBYET YCIIEHNTHOMY
BOBJIeueHUI0 AdraHucraHa B cCHCTEMY TOPTOBO-3KOHOMHYECKMX M HMHQPACTPYKTYPHBIX CBA3eU
pEerMoHa, HO U IIOKAa3bIBaeT MHPOBOMY COOOIECTBY CHOCOOHOCTh Y30eKucTaHa Urparth
OIIpe/ieJIEeHHYIO POJIb B pellleHuH araHCKOTo BOIIPOca IIyTeEM MHOTOCTOPOHHETO COTPY/IHUYECTBA.

HUtorom TamxkeHntckoro d¢dopyma 1o AdranucraHy crajo NpuHATHe TalllKeHTCKOU
neknapanuu (Tashkentskay deklapacija, 2018) — qokymeHTa, OTpakaIIero MOJTUTHYECKYIO BOJIIO
U B3aUMOIIOHMMAaHME BCEX 3aUMHTEPECOBAHHBIX CTOPOH IO KJIIOUEBBIM BOIIpocaM adraHCKOTro
yperynupoBaHus. TallkeHTCKas JeKjapanus CcTajla WrpaTh IMO3UTHBHYI POJIb B IPOIecce
adranckoro yperysupoBaHus. TalkeHTCKas BCTpeya MOAYEPKHYJIA IOTEHITUATLHOE BO3POKIEHUE
Y36ekucTaHa Kak JUIUIOMAaTHIECKOTO UTPOKA B PETHOHE.

¥36eKucTaH Mo COIJIaCOBAHUIO ¢ 0UIUaTbHBIM KabystoM IpoBest ps/i BAXKHBIX IEPETOBOPOB
¢ a¢praHCKUM PYKOBOJICTBOM U IIPEACTABUTEIAMU BEAYIIHUX IOJIUTHYECKUX CHJI ADraHuCTaHA,
BRUTIOUAs ABIKeHUe « Tanmban». Bee oHM mpusHamy, yTo Y30€KHUCTaH MOXKET CTaTh 3P PEeKTHBHBIM
IIOCPEJHUKOM B AadraHCKOM YperyJHpPOBaHHH, IIOCKOJBKY IIO/JIEPKUBAET J00pOCOCECKUe
OTHOIIIEHUs CO BCeMH roCy/lapcTBaMU PErruoHa, M0JIb3yeTcs PaCTYIUM JIOBEpUEM U aBTOPUTETOM
cpenu adraHieB W B MEXAYHAPOJIHOM COOOIIecTBe. Y30€KHCTaH cO3/1aJl BCE HEOOXOAUMBbIe
YCJIOBUSA /IJIs1 OPTaHU3AIUH HA TEPPUTOPUH CTPAHBI IIPAMBIX IIEPETOBOPOB MeXK/Y IPABUTETHCTBOM
Adranucrana u asmxennem «Tanuban» (Irgasheva, 2019: 3).

CocrosBmiasica B xoze mpoiuenmieil B TamkeHTe B deBpase 2019 rofa MeXAyHapoaHas
koH(pepeH1uA: «B3anmoszaBucumocTs B lleHTpasibHON A3UM: BBI30BBI U HOBBIE BO3MOXKHOCTH»,
MIOATBEPANJIA MPAaBUJIBHOCTh Kypca Y30eKHCTaHAa Ha yKpeIUIEHHWE COTPYAHHUYECTBA CO CTPAHAMU
pernona u Adranucranom. [To3unus Y36ekucraHa KacaTeJIbHO PEIIeHUs BOIIPOCOB PErHOHAIBHOM
6e3omacHOCTH M adraHckoro KOH(JIUKTA dYepe3 HaJaKUBAHHE IIHPOKOTO MHOTOILJIAHOBOTO
COTPYZTHUYECTBA MEXK/Iy CTPAHAMH PETHOHA, BKIIOYAIOIIEr0 PETHU3ANHI0 Pa3JIMYHBIX TOPTOBO-
SKOHOMHUYECKUX, THBECTUIIMOHHBIX, TPDAHCIIOPTHBIX ¥ TYMAHUTAPHBIX IIPOEKTOB, OTPAYKAET HOBYIO
reonoJIUTUYECKYIO peaslbHOCTh B 1IA. 910 nokasbpiBaeT, uTo lleHTpasibHasA A3usa U AQraHucTaH He
JIOJDKHBL OBITh CBOOOJHBIM CTOJIKHOBEHHUS TeONOJIUTHYECKUX WHTEPECOB BeJIMKUX Jlep:KaB U
peruoHaJIbHBIX HWIPOKOB. PernoH Jlo/okeH cTaTh IIPOCTPAHCTBOM  COTPY/HUYECTBA U
B3aUMOJIENCTBUSA.

21-22 wuioHA 2018 roay B TamkeHTe cocTosach MeXXAyHapoAHasA KOHQepeHIus,
MpUypOYeHHasA K Mpa3faHoBaHUIO ctoseTus JlHa HezaBucumoctu Adranucrana (Pravda Vostoka,
2019). B xoze xoH(QepeHINU OCHOBHOE BHUMaHHE OBUIO Y/IeJIEeHO OOCYXKAEHUIO IepPCIEeKTUB
pa3BuTuA y30€KCKO-araHCKUX OTHOILIEHUH, B3aMMOOTHOIIEHUAM AdraHucTaHa cO CTpaHAMH
[{eHTpasibHON A3UH B KyJIBTYPHOH, OJTUTUYECKOU M TOPTOBO-3KOHOMHYECKOHN cdepax, a TakKe
BBIPAOOTKE MPAKTUUYECKUX MepP U IPEAJIOKEHUU [0 Pa3BUTHIO JIBYyCTOPOHHUX OTHOIIEHUH IO
MIPUOPUTETHHIM HAIIPABJIEHUAM COTpyAHUYeCTBA. OCHOBHBIE H/IEN CBOJIUJIHICH K CIIEYIOIIHM.

Bo-nepBhIX, pa3BUTHE MUPHOTO IIpoIecca. Ha ceromHAIIHUN IeHb cTpaTerus Y30eKuCcTaHa B
nuanore ¢ Kabysmom crenana TalkeHT 3HAYUMBIM JIJIsI BCEX MEPETOBOPIIUKAM MO apraHCKOMY
yperyaupoBaHuoo. Tako# IOJIX07, He BBI3BIBAET OTTOPXKEHHA B caMoM Kabysie, TOCKOJIBKY OH He
ojipa3yMeBaeT KaKOro-aIu0o BMeIlaTesIbcTBA BO BHYTpPHU adranckue jesna. [IpakTuka mocaegHux
JIeCATHIETUN TPOJAEMOHCTPHUPOBAJIA, UTO IOMBITKU BHEUIHUX WHTEPECAHTOB PEIINTh BHYTPU
adranckue npobaemsl — HeapPexTrBHBI (Abdullaev, 2019: 354).

Y36ekucTaH co cBOel CTOPOHBI B IOJIHOW MeEpPE ChITPajJl CBOIO POJIb B KayecTBe coceia U
«bparckoit crpaHbl» AdraHucraHa. MHOTOKPATHBIN IPOIECC MUPHBIX IEPETOBOPOB SABJIAETCS
MapasuIeJbHBIM, U yYacTHe CTPAaH MHUPA U PETHOHA CTAHOBUTCA Bce OoJiee oueBHUAHON. B 2018-19 .
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MUpPHBIU IIporiecc B Adra"HucraHe 3aMeTHO M3MEHWICHA, Pa3JIMUHble MUPHbIE IIE€PETOBOPHI LU
napasuiesbHo. AQraHckoe NPaBUTEBCTBO AKTUBHO INPOJBUTAET IIPOIECC MUPHBIX IIE€PETOBOPOB
IO/ CBOMM PYKOBOJICTBOM. B deBpase 2018 r. Ha BTopoM payHze «Kabyibckoro mpoiecca»
npe3uzieHT Adranucrana A. TaHu BBIpasW TOTOBHOCTh agTaHCKOTO IIPAaBUTENbCTBA 0e3
IpeIBAPUTEIbHBIX YCJIOBUU BCTYIUTh B MUPHBIE IIEPETOBOPHI C TATHOAMU U OCYIIECTBUTH P/
WHULNATUB, BKJIIOYAs IPEKpallleHue OTHSA U IPHU3HAHHE TaJau0OB 3aKOHHOM MOJUTHYECKOU
ImapTved B OTBET HA 3asBJIeHHE TAJINOO0B, MPU3BIBAIOIINX K mpsaMomy auanory ¢ CIIIA, gToOsr
MIOJIOKUTh KOHeI| BOoMHe. OAHAaKo NHPU3bIB a(praHCKOTO IPABUTEJHCTBA He OBUI MOJJEp:KaH
TaInbaMu, KOTOPbIe OTKA3bIBAIOTCS TOBOPUTD C a(praHCKUM ITPABUTEIHCTBOM.

Bo-BTOpBIX, BOIPOCHI 5KOHOMHYECKOTO COTpyZHHYecTBa. BakHOocTh AdranucraHa, Kak
SKOHOMHUYECKOTO IapTHepAa M PBIHKA COBITA JIydllle BCeX OCO3HAIM BJAcTH Y30ekucraHa. Kak
OTMeTUJI Hay4dHbIN coTpyZHUK llenTpa usyuenus llentpanpHOol As3uu u KaBkaza MHcrutyTa
BocTokoBezieHus: PAH A. BopoObeB, «Ha mpuMepe Y36eKucTaHa, 04EBU/IHO, YTO ITParMaTUYHBIN U
pallOHANIBHBIM TOAXO/ HAapalluBaHUA TOPIOBO-3KOHOMHYECKMX KOHTAKTOB ¢ AdraHUCTaHOM
YKpeIvisieT MO3UINM HHUNHATHBHOTO mapTtHepa (Vorob'ev, 2019: 19). B maHHOM KOHTeEKCTe
SKCIEPT CYHUTAeT, YTO BAXKHYIO POJIb B COTpyAHHYecTBe cTpaH llenTpanbHoil A3um u Poccuu B
aranckoM HampapjieHHe MOTYT UrpaTh TPAHCIIOPTHO-JIOTHCTUYecKHe MpoeKThl. OUH U3 TaKUX
IIepCIIeKTUBHBIX MPOEKTOB — IIPOEKT CTPOUTEILCTBA >Kesie3HOU joporu «Maszapu — Illapud —
Kabyn - IlemaBap». IIpexacraButenu Poccuu, Kaszaxcrana, Ysbekucrana, AdraHucraHa u
[Takucrana — yxe cozaatu (GUHAHCOBBIA KOHCOPIIUYM JUIS PEUIM3allMi JIAHHOTO IIPOEKTa, O
CBOEN TOTOBHOCTHU ITPUCOEIMHUTHCS K ITPOEKTY TaK:Ke 3asBuy Kuraid.

ITo mHeHuto penosiaBaresisa basixckoro rocyziaperseHHoro yausepceurera MPA I11. Illapudu,
Adranncran Bcerga ObUT U fABJIAETCA HEOTheMJIEMOHM dYacThio lleHTpasbHOM A3un. MuUpHBIT
Adranncran crocobeH obecrieunTsh [[eHTpasIbHO a3WMATCKUM CTPaHAM HAWKpaTJYAWUIIUI BBIXOJ K
nopram HMupauiickoro okeaHa u Ilepcujckoro 3anuBa, coefuHUTh HOKHYI0 A3UI0 ¢ DBIHKaAMU
EBpomnbl u Kurtas (Badaxsh, 2019). KauecTBeHHbIM M3MEHEHHEM BO BHEIIHEN IOJIUTHKE CTAJIO
U3MeHeHHe B3IVIA/la Ha 5Ty CTPaHy He KaK Ha HCTOYHUK PEervOHaIBHBIX IMpobJsieM, Yyrpo3 u
BBI30BOB, 4 KaK CTpAaTernyecKyl BO3MOXKHOCTb Pa3BUTh IIMPOKKE TPAHC PErMOHaIbHbIE CBA3U Ha
BCEM €BPa3UNCKOM IIPOCTPAHCTBE.

B-Tperbux, Bompochl Oe3omacHocTd. [lo MHeHHI0 B3KcIepTa HMHCTUTYTa MapKcU3Ma
yauBepcutera Katiiu KHP Jlu CuebB3#a, coxpaHsomascs HecTaOWIbHAA CUTyalus B 00JacTH
6e3omacHocT B AdraHucraHe mpuBesia K OOJIBIINM JKEPTBAM CPEAU TPAKIAHCKOTO HaCeJIeHUS
(Li Sin'vey, 2019: 80). ITo mauusim Muccuu OOH 1o cogerictBuio Adpranucrany (MOOHCA),
B mepuoyi ¢ ¢eBpasis Mo Mai 2018 roga MpoU30ILI0 5675 UHIIUAEHTOB 0€30I1aCHOCTH, B KOTOPBIX
WHIU/IEHTHI BOOPY>KeHHOI'0 KOH(PJINKTA COCTaBWIN 64 %.

C 2018 r. aHTUNpPABUTE/IbCTBEHHbIE CWJIbL, BkIo4asad «TamubaH», U TeppoOpUCTHYECKUe
OpraHU3aIii aKTUBU3UPOBAIM CBOIO JIESTENILHOCTh, M B AdraHucTaHe ObLIa COBEpIIEHA Cepus
TEPPOPUCTUYECKUX Hama/leHUH. PacTyT Tak:ke OpueHTaluy 1 yOuiicTBa 1ejiel y/iapa, 4yTo 3aTpyAHIIO
CIIOCOOHOCTh TPABUTENILCTBA AQraHHUCTaHA KOHTPOJIMPOBATh MOJIOKeHHe. B 2018 romy wuwmcio
IIeJIeBBIX YOWUWCTB W TEPPOPHUCTHYECKHX aKTOB-CAMOYOWMCTB B AdraHucraHe YBeJIUIHIIOCHh
COOTBETCTBEHHO Ha 35 % U 78 %, 10 CpaBHEHUIO C aHAJIOTMYHBIM IteproioM 2017 T. (Li Sin'vey, 2019:
80). Pacrer Taxke ypoBeHb akTHBHOCTH VIITJI B AdraHucraHe, akTHUBHO JIEHCTBYIOIIHE B
npoBuHnMAx Haurapxap, Kynap u Jl>kayspkas.

Y4YacTHUKaMHU MEPONPHUATHI IOATBEPKAEHA BBICOKAsA BOCTPEOOBAHHOCTh B JaJIbHEHIIIEM
YKpeIUIeHUU y30eKCKOo-apraHCKOro COTpyAHUUYecTBA. BhIpaboTaHbl NMpaKTUUECKUEe MPeAIOKeHUs
[0 CJIEJIyIOIINM HANpaBJIeHUAM: a) OoObeJUHEHUs HWHTEeJUIEKTYaJIbHOTO IMOTEHI[Haa U YCUINU
SKCIEPTOB, aHAJIUTHUKOB HCCJIEZIOBATeNIEN A CO3/IaHUsA €JUHOTO IpocTpaHcTBa lleHTpasibHOM
Asun m Adranucrada; 6) cCOTpyaHHYECTBO B OOpb0Oe IMPOTHB TeppOpU3Ma, KCTpEMHU3MaA U
TPAHCTPAaHWUYHBIX TPECTYIUIEHUH; B) OOCYK/IeHUE BOJIHO-OHEPTeTUYECKHUX, HKOJOTUUECKUX
acriekToB pasuTua lleHTpanbHOU A3uu U AdraHucraHa; ) co3/laHUe TPAHCHOPTHBIX U
DHepreTUueckux KopuzopoB B llenTpanpHoii Asum u Adra"ucraHe; [a) yupexJeHUe
MesxyHapopHoro uHCTUTyTa «lleHTpanpHas As3ua u AdraHucTaH», KOTOPBI MOT OBl CTaTh
PETHOHAJIBHBIM aHAJIUTUYECKUM U HKCIIEPTHBIM LIEHTPOM, O0BEIUHAIONIUM HCCIe/loBaTes el Beex
CTpPaH pervoHa U cTaTh ¢larMaHOM HPOJBHKEHUA UJel COTPyZHUYEeCTBA U HOBOU aTMocdepsl
CO3U/IaHUSA B pETHOHE.
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4. PesyabTaTsl

AsTOpoMm 1peasiokeHo co3nmath «Manbiii OOH gy LenTpanbHot A3un u AdraHucrana» u
Ha3HA4YUTH crnenuaabHoro mociaa OOH B Adranucrade 1mo BompocaM KyJIbTYPHO-TYMaHUTAPHOTO
pasButusA. Kpome Toro, peKoOMeH0BaHO YUpPeIUTh « MexXayHapOoAHbIH YHUBEPCUTET ADraHuCcTaH»
B Y30eKucTraHe.

910 craHeT MEXKAYHAPOAHOU YdUeOHOH, HayYHO-HMCCIeI0BATEIbCKON IUIOIIAIKOM,
BO-TIEPBBIX, JIJIs1 TOATOTOBKU BRICOKOKBAIM(PUIIMPOBAHHBIX KaJPOB 1A Adranucrana. Bo-BTopbix,
obecrieyuT mpuBJieueHre apraHCKUX M 3apyOeKHBIX YUEHBIX, IpENojaBaTesiel, CIEeIUaICTOB,
WCccJieioBaTeNIed JUIsl peleHusi mpobsieMbl AdraHucTaHa. B-TpeThux, CO34AI0TCA YCJIOBUS JJIA
Pa3BUTHUA KYJbTYPHO-TYMaHUTAPHOTO M HAYYHOTO OOMEHa He TOJIbKO MEXKY CIEIHITICTaMU
Adranucrana, HO U HpeACTaBUTEIAMHN HUHTEJUIUTEHIIUH, KYJIbTYPbl, HAYKH, UCKYyCCTBA COCETHUX
cTpaH. B-ueTBepThIX, peanusyercs JlopokHasa kapta L{eHTpasbHO-A3UaTCKUMU TOCy/IapCTBAMU TI0
dopmupoBaHUI0  OJIATONPUATHBIX  YCJIOBUH U1l KYJIbTYPHO-TYMAaHUTApHBIX  CBSA3EH C
AdranvcranoMm. B-mATBIX, 5Ta IUIOMIaJKa CTHUMYJIHUPYET AKTUBHOE YYacTHE MEKIYHapOHOTO
coO00IIIeCTBA B JieJie BOCCTAHOBJIEHUS MUPA, SKOHOMUKH U KyJIbTypbl AraHucTaHa B COBpeMEHHOM
U3MEPEHUH U YKPEIUJIEHUSI MHCTUTYTOB rOCYZJapCTBEHHOCTH.

5. 3aKJIIOYEHHE

B V30ekucrane akTHBHO U 3(OGEKTHBHO Peayn3yioT KOH(GEPEHIIMOHHYI0 JTUIUIOMATHIO KaK
peasbHbI UHCTPYMEHT B YPETYJIMPOBAHUM PETHOHAIBHBIX ITpo6seM. TamkeHTcKas KOHbepeH I
no Adranucrany 2018 r. (uza.uz, 2018) 3a70Kuja HavyaIO IMPAKTUYECKUX JIEHCTBUU MHPOBOTO
COOOIIECTBO 10 pa3pelleHnio adpraHcKoro Kpusuca. JlampHelnre coObITHA TOKA3bIBAIOT, YTO 3TO
ObLI0 TpyMQOM HOBEHIIEN JUILIOMATHH Y30eKuCTaHa.

Ha ceropHAmiHuil /IeHb BO B3aMMOOTHOIIEHUAX MeXAy Y30ekucTtaHoM U AdraHucTaHa B
KyJbTYPHO—TYMaHUTAPHOM COTPYAHUYECTBE TOSBWINCH YCHJIMBAIOIIME HOBBIE TEHJEHIIUH.
3a mocsieiHee TPU Tojla COCTOSIUCH ceMb Berped mexxay III. MupsuéeBbiM u A. 'adu. Pemenus,
IPUHUMAaeMble HAa HUX, HOCAT UCTOPUYECKUU XapakTep. [IoAmrcaHbl U MOCTENEHHO PeTU3YIOTCSA
JIBYXCTOPOHHHE JIOKyMEHThI, B TOM 4Yucie «J/[opokHas Kapra» IO JaJbHEHIIeMYy Pa3BUTHIO
MTOJTHOMACIITAOHOTO COTPYAHUUYECTBA MENKAY ABYMS TOCYZApCTBAMH B TOPTOBO-3KOHOMHUUYECKOM
COTPYZTHUYECTBE, IIyHKTaX IPOIyCKa Yepe3 TOCyZapCTBEHHYI0 TPDaHUIy, OKa3aHWE ITPAaBOBOU
MIOMOIIY TI0 TPAKAAHCKUM, CEMEHHBIM JiejlaM, COTPYAHHYECTBe B 00JIaCTH TpPAaH3UTA TPY30B,
B3aUMHOM COJIEMICTBUU B TaMOXKEHHBIX JleJlaX, COTPyJHUUYeCTBe B cdepax CeIbCKOro XO3AUCTBA,
DHEPreTHKHU, 3/IpaBOOXpAaHEHUsd, BpIcIIero o0Opa3oBaHUA. 3aMeTHO  aKTHUBU3HUPOBAJICA
JleJIeTallIOHHBIN 0OMEH MeX/y BEIOMCTBAMH JBYX CTPAH.

Takum o0pa3oM, IPOU3OILLIO IPOPBIBHOE H3MeHeHUe Y30eKCKO-apraHCKUX OTHOIIEHUH,
r7ie Y30ekucTaH paccMarpuBaeT AQraHHCTaH KaK UCTOYHUK IPOI[BETAHUS M Pa3BUTHA. B cBOIO
ouepe/lb, 5TU IPOIECCH] ABJAIOTCA JIOTUUECKUM Pe3YyJbTaTOM HOBOU PErMOHaIbHOM IOJUTUKU
V36ekucrana, KOTOpbli cuuTaer IleHTpasibHYI0 A3MI0 B KayecTBe OJJHOTO U3 IJIABHBIX
MIPUOPUTETOB BHEIIHEH IMOJIUTHKH PECITyOTUKH.
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Ky IbTypHO-TyMaHUTAPHBIE ACIIEKTHI Y30€KCKO-a)raHCKUX OTHOIIEHU I
Cantpugnun AxmatoBuy JIxxypaes 2"
aTalKkeHTCKUH rocyZJapCTBEHHBIN HHCTUTYT BOCTOKOBE/IeHU A, Y30eKHCTaH

AnHoTanusa. B craTtee paccMarpuBaercs KyJIbTYPHO-TYMaHUTAPHBIA (PAKTOP Kak CHUCTEMA,
COCTABJIAOIIAS AJIEMEHT IBYCTOPOHHUX OTHOIIIEHHH. [loKa3aHbl HEKOTOPBIE TEH/IEHIINH KYJIBTYPHO-
TYMAaHUTAPHOTO COTPY/IHMYECTBA MeEXAYy Y30eKuctaHoM U AdQraHucraHoM. Y30eKucTaH
COTPYAHUYAET C COCETHUMU CTPAHAMHU B PaMKax CBOEH pPErHOHAJIBLHOHN IOJUTHUKHU. AdraHucraH
UTpaeT Pelaollyl0 posb B 3ToM mporiecce. C 2016 rofja B OTHOIIEHUAX HAOJIO/IaeTCs aKTUBHOE
COTPYAHUYECTBO B KYJIBTYPHO-TYMaHHUTApHOU cdepe. Y30eKHUCTaH Hadyajl TOTOBUTH CIIEIUAJIMCTOB
Jia Adranncrasa B CBOMX yueOHBIX 3aBeieHuAX. O0111ecTBO IpYKObI «Y30ekucTad — AdraHuCTaH»
WUrpaeT BaKHYIO poJib. IIpoOBOAATCA COBMECTHBIE peCcTaBpallUM, KOTOpbIE SBJIAIOTCA CHUMBOJIOM
00IIero KyJbTYPHOTO M JYXOBHOTO HACJEAWS MECT OTAbIXa BEJMKUX YYEHBIX W MBICIUTENIEH.

* KoppecrmoHAUPYIOIHUI aBTOP
Anipeca 3JIeKTPOHHOM MOUTHI: juraev_s@mail.ru (S.A. Juraev)
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OpraHu3oBaj psj, HayIHBIX (OPYMOB Pa3JIMYHOTO YPOBHS, HAIPaBJIeHHBIX HA BBIPAOOTKY IyTei
yPeryJIMpoBaHUs KpU3UCA K MUPHOTO pa3Butus Mcmamckoii Pecry6onku Adranucras.

OmHOM W3 OCHOBHBIX IPUYUH MPOZOJDKAIOIIErocss adraHCKOTO KpU3UCa SIBJIAETCS
HE/IOCTaTOYHOE OTHOIIIEHUE K KyJIbTYPHOMY U T'YMaHUTAPHOMY MOTEHITHATy adraHCKOrO Hapo/a.
LlesieBO€ UCIIOJIb30BAHUE HAYYHBIX U OOIIIECTBEHHBIX MEPOIIPUATHH — C yUaCTHEM Ipe/ICTaBUTeIeN
VHTEJUTUTEHI[UN, YYEHBIX, SKCIIEPTOB M IPAKTUKOB CTPAHBI, KOHCOJIUAUPYET BceX adraHIeB
BOKDYT peIleHUs KpU3KUca U CIIOCOOCTByeT MHUPHOMY pas3BuUTHIO AdranucraHa. I[lostomy
KOH(EPEHI[MOHHAS JAUIUIOMATHs AKTUBHO WCIOJIB3YeTCsl B Y30EKUCTaHe KaK peabHbIN
WHCTPYMEHT PellleHUs] PETHOHATBHBIX MPOOJIEM.

KirroueBbie CJIOBa: KyJIbTypHbBIE IEHHOCTH, HapOAHAs JUILIOMATHS, OOIIECTBO JPYKObBI
"V3bekucran — Adranucran”, Tepmesckuil 00pa3oBaTeJbHBIN IIEHTP, KOH(pEpPEeHIIMOHHA
JUTLIOMATHS.
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On the Simplified Models of Legal Understanding for Teaching
Legal Knowledge in Russia

Dmitry A. Kirillov 2 *, Ekaterina G. Sechenova?
a Tyumen State University, Russian Federation

Abstract

The article discusses the approach to ensuring the practical focus of higher legal education
under the conditions when a significant part of legal provisions "do not operate". For this, the the
authors of the article propose using simplified models of legal understanding in the educational
process. In developing these models, the authors of the article took into account the following
circumstances. The teaching of legal disciplines in Russian universities is more and more
complicated every year due to an increase in the number of laws that belong to the category of
“acting” only formally, and therefore are not sources of law in the formal sense. Until about 2008,
the teacher used the universal rule about the gap between the “static” form and the “dynamic”
content. To explain the phenomenon of "unworking" laws such approach was didactically sufficient
and methodologically correct. This rule indicated the need for the state to gradually eliminate
obsolete laws from the legal space. However, in the last decade such an explanation has obviously
become insufficient. So, by 2008, for a “median” practicing Russian lawyer, questions of whether
or not this or that law worked in a particular legal situation were put forward as relevant; if the law
works, then what “rule" should be applied instead of it to solve a legal problem. Accordingly, in the
didactic aspect, a problem arose — how to restructure the teaching of legal disciplines if there are so
many laws that are not sources of law (“do not work”). There are many concepts of legal
understanding, from the positions of which one can explain the current state of things. However,
most of them are difficult for students. The authors of the article propose a simplified model of
legal understanding. It distinguishes three blocks - non-working laws, working laws, as well as the
rules applied instead of non-working laws. For didactic purposes the authors of the article suggest
to apply a differential use of such concepts as "legal law", "law", "feigned legal fact", "feigned legal
space" depending on the audience's level of competence. A differentiated approach to groups of
students with different levels of legal training also seems reasonable.

Keywords: higher legal education, non-working statutory provisions, legal law, feigned
legal fact, feigned legal space, simplified model, didactic model, legal understanding, practical
orientation, source of law; content of law, legal awareness, legism, the will of the legislator, degree
of adjustment, legal construction, legal phenomenon, retroactive law.

1. BBenenue

[IpaBoBasgi /IEHCTBUTEIBHOCTh COBpPEMEHHOUW Poccnm  XapakTepusyeTcsi HaJInIUeM
SHAYUTEJIbBHOTO 4YHKCjia IIPABOBBIX HBHeHHﬁ, HE COOTBETCTBYIOIIHX IIO CBOEMY COAEPNKAHHUIO TOﬁ
BHelIHed (¢opme, B KOTOPyl0 OHH OQUIMAIBHO oOOJiaueHbl. PazjinyHple KOHIENIIUHU
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IIPaBOIIOHUMAaHUA II0-PA3HOMY O00BACHAIOT CJIOKUBIIIEECS TIOJI0MKEHNE Bemeﬁ. Ananus paBJ’II/I‘—II/Iﬁ B
KOHIECITYAJIbHBIX IMOAXOJaX HEPEAKO CJIOKEH HE€ TOJIbKO JJIAd JUIIJIOMHPOBAHHBIX IOPDHUCTOB, HO U
JJIA YYEHBIX-OTPACJIEBUKOB, KaK U JJIA npeno,z[aBaTeJIefI OTpaCJIEBbIX OPUAUYECKUX NTUCIHHUIIJINH.
JlaHHoe 00CTOATEIBCTBO IIOCTABUIIO nepe aBTopaMu 3aa4y — IMOCTPOUTH YIIPOIIEHHYIO MO/EJIb
IIOHHUMaHHUA IIpaBa, KOTOPYIO MOKHO ObLT0 OBl HCIIOJIB30BaTh B KauyecTBe e,ZII/IHOIL/’I pu
npenogaBaHuU OPUANYECKUX JUCIUIIINH.

2, MaTrepua/jibl 1 METOAbI

B mHacrosmieln paboTe WCHOJB30BAHBI HAydHble TPYAbl TaKUX HCCIeAOBaTeeld Kak
I.A. ABneeB, K. Anaxo, .H. Bapmun, T. I'o66c, E.B. I'yroB, B.B. Jlazapes, B.B. CyxaHOB,
B.M.IlladupoB, a Takke OOHAPOJIOBAaHHBbIE pPaHeEEe pE3YyJIbTaThl COOCTBEHHBIX HCCIENOBAHUU
po0JieM TIpernoAaBaHus PUAUYECKUX JUCIUIUINH C YIETOM CBOKMCTB COBPEMEHHOH ITPaBOBOU
JIeUCTBUTELHOCTH. [l0 OTAEJBbHBIM BOIpPOCAM, KACAIOIIMMCS XapaKTEPHCTHK O3THUX CBOKCTB,
MPOBEJIEHBI OMPOCHI HOJIee cTa MPAKTUKYIOIINX POCCUHCKHUX IOPHCTOB, OOCYK/IEHHUA B XOZe psla
TeMaTU4YeCKHUX TIaHeJbHBIX Juckyccrii. C TMO3WUIHMH NPaBOBOTO, JIMHTBUCTUYECKOTO U
00111e00pa30BaTeIbHOTO MTOAXO/IOB IIPOBEEH aHAJIU3 COBPEMEHHOIO COCTOSIHHS ITPABOBOU
JIECTBUTEILHOCTH, Ha 6a3e KOTOPOTrO IOCTPOEeHa YIPOIeHHas MOJETb MPABOTIOHUMAHUS IS
IUJAKTHYEeCKHX Iejed. K OCHOBHBIM MeTOZaM JAaHHOIO HCCIeNOBAHMA OTHOCATCA aHaJIu3,
JIOTUYECKHUH ¥ CPaBHUTEIFHO-IIPABOBOU METO/I, CHHTE3, 0000IIeHre, aHAJIOTHS, OTIPOC.

3. OGcy:kaeHmne

B xome mnpenosaBaHWA OPUANYECKUX UCHUIUIMH HE JIMIIEHO AaKTyaJIbHOCTH TO
00CTOATELCTBO, UTO HEOTMEHEHHBIE, TO €CTh (POPMAIBHO JEUCTBYIOIINE 3aKOHOIIOJIOXKEHUSA
«He BCer/ja» BBICTYNAIOT UCTOYHUKAMU IIPaBa.

Jlo HeZlaBHEro BpeMeHH OOBSCHUTH CTYAEHTaM, II0YEMY, 10 MEHbIIIe Mepe, HEKOTOPBIE U3
OTPOMHOI'O MacCHBa 3aKOHOIIOJIO}KEHUH «He paboTaloT», OBLJIO JJOCTATOYHO HECJIOKHO. B paMkax
YIPOIIEHHO-/IU/IAKTUUECKOTO JIOMYIleH!s NPUYMHA JAHHOTO IIOJIOJKEHUs Belleld I0CTaTOYHO
IIOHATHA U COCTOUT B OOBEKTUBHOM IIPOTUBOPEUUM MEXJY «COJlepKaHueM IIpaBa» U
«coziep;KaHUeM BCell COBOKYITHOCTH UCTOYHUKOB IIPaBa».

IIpaBo — kKak «cozep:kaHUe 00A3aTEJbHBIX MPABWI NOBEJEHUA» — JUHAMHUYHO, TOT/Ia KakK
HCTOYHUK IIpaBa — KaK HeKasg «OTHOCUTEJIBHO 3acThiBIIasg ¢opma» — cratuded. Ilostomy
COBOKYITHOCTh HCTOYHHUKOB IIpaBa Kak «o0beAWHeHHas ¢opMa» He MOXKET He OTCTaBaTh
(HE oTTMUaThCs1) OT COOCTBEHHO MPaBa KaK COZePKaHMsA. 33/1aua rocyZIapCcTBa B Jiesie MPeo0IeHUs
0003HAYEHHOTO OTJIMYMS COCTOUT B TIOCTOSTHHOM KOPPEKIIMU MPABOBOUM JEHCTBUTEIHHOCTU, B
YaCTHOCTH, B OTMEHE WJIM U3MEHEHUH YCTAPEBAIOIINX 3aKOHOIIOIOKEHU .

K navany XXI Beka B Poccuu ABCTBEHHO NpPOABWICA HOBBIA (DeHOMEH, KOTOPBIU MOYKHO
0003HAYUTh KAaK «PACCOTJIACOBAHHOCTh MEXAY (QAKTHYECKMMU TapaMeTpaMH IPaBOBOU
JIeUCTBUTEJIPHOCT U COZEPKAaHHMEM 3aKOHOB, KOTOPBIM 3Ta JeHCTBUTEJIBHOCTh JOJDKHA
COOTBeTCTBOBaTh». OOBACHUTh €ro IOsBJI€HHE TIPOCTBIM «yCTapeBaHUEM» COJEePIKAHUA
HCTOYHUKOB IIpaBa ObLIO yiKe c10KHO. COOTBETCTBYIOIIME AUJAKTHUYECKHe BOIPOCH B paboTax
TOro0 BpeMeHH OJHUM u3 aBTopoB 3arparuBaiuch (Kirillov, 2002; Kirillov, 2004). Mexay Ttem
TeHJIEeHIUA YCyTYOIeHUs PacCOIIaCOBAHHOCTHU IIPOJIOJIKUIIACH, YTO K 2008-2010 rofiaM IPUBeJIo K
MOSIBJIEHUIO HOBBIX (PeHOMEHOB y3Ke U B cepe podecCHoOHATbHON IPUIUIYECKON JeATETbHOCTH.

ITo pesynpraTaMm HIpOBENEHHBIX B 2008 rojly B HECKOJBKUX pernoHax Poccum ompocoB
68 mpencraBuTeell TPOoGECCUOHATIPHOTO OPUIMUECKOTO COOOIINEeCTBa JBa BOIIPOCA, OTBETHI HA
KOTOPBIE €Ille 3a HEeCKOJIbKO JIET JI0 3TOTO CTOJIb SIBCTBEHHO BOCTpeOOBaHBI He OBLIH, BOILJIA B
YHCJIO CAMBIX AKTyJTbHBIX.

Bo-nepBbIx, «paboTaeT» WM HET B KOHKPETHOU CUTYAIlMH TO WJIN WHOE 3aKOHOIIOJIOJKEHUE?

Bo-BTOpBIX, KakOe «IPAaBHJIO» BMECTO HepabOTAIOIIETO 3aKOHOIOJIOKEHUS TOJIEKUT
IMPUMEHEHUIO JJIf Pa3pelleHus OPUAUYECKOH cutyaruu? V3 34 NPaKTUKYIOIIUX IOPHCTOB,
JIONIOJTHUTEJIBHO OIPOIIEHHBIX B IeJAX KOHTPOJII B Tpex peruoHax Poccum, 29 HazBamu
BBISIBJIEHHBIE BOIIPOCHI AKTyaJIbHBIMH.

Jns opuauyecKol TUIAKTUKYA BO3HUKJIA MpobJieMa, — «4TO» U «KaK» IPeNojaBaTh, ey
3aKOHOIIOJIOJKEHHH, KOTOPhIE HE SBJAIOTCA HCTOYHMKAMH IIpaBa (He paboTaioT), CTAHOBUTCS
HACTOJIBKO MHOTO, YTO OJHUM U3 MEePBBIX Y IOPUCTA-IMPAKTHKA BO3HUKAET BOIIPOC O TOM, paboTaeT
WJIN HET 3aKOH, Npe/IHa3HAYeHHBIH /IS pa3pelleHus aKTyaIbHON I0PUAUIECKOU CUTYaIU ?
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O6o3HaueHHas mpobJieMa MpeAonpeAesnIa He0OX0IUMOCTb YUHTHIBATh IIPH IIPENoiaBaHUN
U JOHOCHUTH /IO CTYZI€HTOB-IOPHCTOB TO OOCTOSATEILCTBO, UTO «HEpabOTaIoIUi» 3aKOH B Poccuu
HUCKJIIDOUEHHEM, OTHIOAb, HEe ABJISETCA. B Xo/e psAga ImaHeJ bHBIX JUCKYCCUH IIPOSBHJICA BBICOKHU
JUTAKTAYECKUH IIOTEHIIMAJ TepMHHa «IIpaBoBOK 3akoH». Ilo muenun E.B. I'yroBa, sTO
«...BJIaCTHO-PETYJIATUBHBIM aKT, HE TOJIBKO TOAKPEIUIAEMBIH ¥ CAHKI[MOHHPOBAHHBIH
roCy/IapCTBOM WJIM HWHBIMU  COIUAJIBHBIMH WHCTUTYTAMH, HO ¥  COOTBETCTBYIOIIUU
(comeprkaTesibHO, (POPMATIBHO U IPOLEAYPHO) HIPUHIIUIIAM OOIIECTBEHHOTO IIPABOCO3HAHMUA... B
CHJIy 3TOTO O0JIaJIaloNUil BCEH IOJTHOTOW MEHCTBHUA B IIpefieyiaX JIAHHOW IPaBOBOU CHCTEMBI»
(Gutov, 1998).

CnenoBaresibHO, B JAUJAKTUKO-METOJMYECKOM aclekTe B  Xxo/le OOydeHHUsT Bce
3aKOHOIIOJIOXKEHUS 11eJIecO00pa3HO «pas3/esATh» Ha IPaBOBbIEe (JEHCTBYIOIINE) U HEIPABOBbHIE
(mepericTByomue). Mexay TeM [JaHHBIM TOJIXO7, He cjeayeT abCOJIIOTH3UPOBATh, UTO
MpeIoNpeiesIsieT CJIeIYOIINN BasKHbBIH BOIIPOC.

C ToukM 3peHHs O(HUIIMATHLHOTO TIOCYAAPCTBEHHOIO IIOJIX0JIa, JeJIEeHWS 3aKOHOB Ha
pabotaroiiye U HepaboTralolire ObITh He MO’KeT. Bce 3aKOHBI, TOBOPSI YCJIOBHO, «HE MOTYT He
paborath, a 3HauuT, pabortaioT». Iloaxox O6asupyercsd, B YaCTHOCTH, Ha KJIACCUYECKOM
JIOKTPUHAJIPHOM IIOJIO’KEHHH O TOM, UTO "MpaBOBas CHJIa 3aKOHA COCTOUT TOJIBKO B TOM, UYTO OH
siByisieTcsl pukaszaHueMm cyBepeHa" (Hobbes, 1991: 211) u mMeeT MHOKECTBO 4epT JIETHUCTCKOTO
THIIA IPABOIIOHUMAHHUS.

Tem He MeHee, Kak SIBCTBYeT W3 OIPOCOB ITPOMECCHOHAIIOB-IIPAKTHKOB, HepabOTAIOIIUX
3aKOHOB TOpas3/io OOJIbIIIE TeX JOMYCTUMBIX TPAHUII, B Mpeeiax KOTOPHIX ellle MOKHO OBbLIO ObI
BECTH peub 00 «OTAEJbHBIX IOZOOHBIX CIydasx», «HCKIIOUEHHSAX U3 MPaBWI» U T.I., a HE O
IIeJIOCTHOU cucteMe. J[aHHOe OOCTOSITEJIbCTBO IIPEJIONIPENIE/IIET HE TOJIBKO JUIAKTHYECKYIO
HeoOXO0IMMOCTh OTKa3a OT JIETU3Ma B IIPAaBOTIOHUMAHUH, HO U BA?KHOCTD ITOCTPOEHUS ITPHUEMIIEMOMN
YIIPOIIEHHOH MO/IeJTd ITPABOBOU /e CTBUTETLHOCTH JIJIsI IIeJIEH IPeo/IaBaHuA.

BaxkHBIM mpejAcCTaBiseTcs CAEAYIOINNA WCXOAHBIA Te3uc. «HempaBoBble» 3aKOHBI
XapaKTEPU3YIOTCS HE TOJBKO TEM, UTO «HE BCErga» MPHUMEHSIOTCS, HO U TEM, UTO BMECTO HUX
MIPUMEHSIOTCS IPYTHE HUCXOAAIINE OT TOCylapCTBa IIpaBuia, KOTOPhIE 3aMeIaloT HepaboTarole
3aKOHBI M MOTYT OBITh OTHECEHBI K UHCJIy IIPABOIOJIOKeHHH. ITocieTHUMH, COTJIACHO OZHOMY M3
W3BECTHBIX ONpeAeIeHNuNH, MpeAjaraercs CUYATATh «OOINHe BeJEHHsA TPaBOIPUMEHSIOMIHNX
OpTaHOB, KOTOPbIE ¢ HAUOOJIBbINEN OMIPENeIEHHOCThIO OTPA’KAIOT BOJIIO 3aKOHOZATENS W CIIYKaT
OTHOCHUTEJIPHO CAaMOCTOSITEJIbHBIM CPEJCTBOM MOJHOPMATHBHOTO IOPHUAUYECKOTO BO3/IEHCTBUA Ha
CyO'BEKTHI O0IIECTBEHHBIX OTHOIIIeHU » (Lazarev, 1976: 5).

W3 pmaHHOrO oOmnpeneseHHs, Ha HaIl B3IVIAA, BIOJHE IPUEMJIEMOTO Uil  IeJied
IIpeJIIaraeMoro HIKe YI4eOHO-UIaKTHYEeCKOTO HappaTUBa, MOKHO 0€3 KaKoro-aub0 JJOTHYECKOTO
«TepeZiepruBaHus» cPOPMYyJTUPOBATh MPOMEKYTOUHBIN TE3HC O TOM, UTO «HE B IIOJTHOU Mepe
ompezieJIeHHOE OTpa’kKeHHWE B 3aKOHE BOJIM 3aKOHOJATEsIsI» UMeeT MecTo Bcerja. [losTomy Takas
«BOJIsSI» BO BCEX CIIyYasX MOIJIEKUT KOPPEKTHPOBKE «BEJIEHUSAMH IIPABOIIPUMEHSIOIIUX OPTAHOBY,
TO €CTh IIPABOMIOJIOKEHUSAMHU. KoJIHMYecTBEHHO-KAYeCTBEHHbIE, a TaKXe CUTyallMOHHbIE
XapaKTEPUCTUKU KOPPEKTUPOBKU KajKJAOTO M3 3aKOHOMOJIOXKEHUH HWHAUBHUAyaibHbI (Biriukov,
Galushko, 2018).

B y4ebHBIX 1eJISAX YMECTHO TOBOPHUTD M O CTEIIEHU «IIPABOIMPUMEHSIONIEN KOPPEKTUPOBKU»,
KOTOpasi MOXeT OBITb «HEe3HAUUTE/JIbHOH» WJIH «3HAauuTeJbHOW». OUeBHAHO, YTO IIpHU
HE3HAUYUTEJIbHOCTH CTENEHN KOPPEKTHPOBKU 3aKOH MOKHO OXapaKTEPU30BaTh KaK pabOTArOIIUH
«caM 10 cebe». IIpu mepexojie ke cTeleHU KOPPEKTUPOBKHU T'PAHUI] « HE3HAUUTETbHOCTH» 3aKOH
IIOCTEIIEHHO HAUYMHAET yTPAYUBaTh CBOKMCTBO «Pab0OTAOIIIETO».

YuuThiBasi BBINIECKA3aHHOE W OIMpPAasiCh Ha OJAWH W3, HA HAIl B3IJISA[, IPHUEMJIEMbBIX I
1ejiell JIUIAKTUKA COBPEMEHHBIX IIOJIXOZI0B K moHuMMaHuioo 1mpaBa (Shafirov, 2004),
IIPEJICTABJISIETCA BO3MOKHBIM C(QOPMYJIMPOBATh KJIIOUEBBbIE JIJISI BKJIIOUEHHS B YIIPOIIEHHYIO
JIUTAKTUYECKYI0 MOJIE/Ib TE3UCHI O TOM, UTO COJ/IEP>KaTeIbHO 3aKOHOIIOJIOKEHUsI caMu 110 cebe (B
YHCTOM BHJIE) HOPMaMM TNpaBa He sABJAKOTCA. Hopmbl mpaBa (kak oOecreunBaemMble CHJIOU
TOCy/IapCTBEHHOTO TPHUHYKAEHUS MPaBUJIa MOBEJAEHHUs) BO BCEX CIydasxX UMEIOT ObITHE B BUJIE
MPaBOIIOJIO’KEHUH W WHBIX HehOpPMaJbHBIX IpaBWI (Jlajiee — «IPaBOIOJIOXKEHUSI»), TO €CTh
CKOPPEKTHPOBAHHBIX IPABONPUMEHUTEISIMU 3aKOHOTIOJIOKEH .

Hcxonst u3 aT0TO, BCe 0€3 MCK/IIOUEHUs IMPUHUMaeMble 3aKOHBI /I aOCOIOTHO IMPSIMOTO
JIEUCTBUSI OOBEKTUBHO «HE IIOATOTOBJIEHBI». JleHCTBOBATh K€ 3aKOHBI HAUMHAKIOT IIOCJIE X
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KOPPEKTUPYIOIIETO JIOBEAEHUS ITPABOIPUMEHHUTEIIEM JI0 COCTOSTHUSI TOTOBHOCTH U IIPEBPAIIlEeHUs B
«IIPABOMOJIOKEHUA». [IpU 5TOM, Kak y»Ke OBLIO CKa3aHO, 3aKOH, TPEeOYIOINH He3HAUYHTETbHOH
KOPPEKTHUPOBKHU COJIep>KaHUsI, MOKHO CUHTATh ITPABOBBIM U JIEUCTBYIOIIUM; 3aKOH K€, KOTOPBIH
TpeOyeT 3HAaUUTEIbHOU KOPPEKTUPOBKH, CIIEAYET CYUTATh HEIPABOBBIM U HEZEHCTBYOIITUM.

Kak 6bUI0 cKa3aHO BBIIIE, C TOUKU 3PEHHSA OPHUIIHMATBHOTO TOCYZJapCTBEHHOTO IOAX0/1a BCE
3aKOHOIIOJIOXKEHHUS paboTtaioT (He JOKHBI He paboTaTh). BMecTe ¢ TeM, BMecTO HeEpabOTAIOIINX
3aKOHOIIOJIOXKEHUH JIEHCTBYIOT «IIPABOIIOJIOKEHUsI». [IpryeM «TocyZapcTBO» O IIOCTIEAHUX He
TOJIBKO 3HAET, HO U ABJISETCSA UX cOo3/aTeieM (B JIMIle KOHKPETHBIX OPTAaHOB U JIOJDKHOCTHBIX JIHIT).
OueBuiHA CUTyaIUsA, B KOTOPOH TOCy/IapCTBO OJHOBPEMEHHO U OMUIIHAJIBHO HE ITPU3HAET TOTO
dakta, YTO cCpemm 3aKOHOB ecTh Hepabotawinue, U GAKTHIECKH MIPU3HAET HaJIUYHe
HepaboTaIoIIX 3aKOHOIOJIOXKEHHUH, 3amMenas ux peasbHO «pabOTAIOIITIMU »
«IIPaBOIOJIOKEHUSIMHE » .

OxapakTepu30BaHHasl JBOWCTBEHHOCTh, IO HAIleMy MHEHUIO, JIOTHYECKH COIPATAeTCs C
MMPaBOBO KOHCTPYKIIMEH, TEKCTyaJIbHO peaIM30BaHHON B IMyHKTe 2 craThu 170 'K P®: cpenka,
MIPUKPBIBAIOIIAs JIPYTYIO CAENIKYy, UMEHYeTCs IMPUTBOPHOH W aKTyaJU3UPYET MPUKPHIBAEMYIO
CHIeJIKY. DKCTPAIOINPYs JIOTUKY JIAHHON KOHCTPYKIIMH 3a IIPEeZiebl He TOJIBKO MHCTUTYTA CJIEJIOK,
HO U TPa’KJJaHCKOTO IIpaBa B II€JIOM, IPEJCTABJISETCS YMECTHBIM T'OBOPUTb O «IIPUKPBIBAHUU»
«IIPaBOITOJIO}KEHUs» HepabOTAIIINM 3aKOHOIOJIoKeHueM. Ilocyie/iHee sABJIsETCS MPUTBOPHBIM,
a IIepBoe — aKTyaJIbHBIM, a IIOTOMY UHTETPHUPOBAHHBIM B €IUHYIO CHCTEMY ITPABOBBIX HOPM.

Hcxoist u3 IpUBEIEHHBIX BHIIIIE PE3Y/ILTATOB OIPOCca I0PUCTOB-IIPODECCHOHAIOB, VAETbHBIN
BeC IIPUTBOPHBIX (HEIMPaBOBBIX) 3aKOHOIIOJIOXKEHUH B 00I1IeM 00'beMe TEKCTOB 3aKOHOB HACTOJIBKO
3HAUUTEJIEH, UTO HE MOXKeT OBITh IPOUTHOPUPOBAH HH IIPH OIIEHKE COCTOSIHHUS ITPAaBOBOU
JIECTBUTEILHOCTA, HU IIPU TPAHCIAINN IOPUAWYECKUX 3AaHui. [IpuHMMas BO BHUMAaHUE
KOJIMYECTBO IIPUTBOPHBIX 3aKOHOMIOJIOKEHUH, JJIS JUTAKTHIECKUX IeJIeH YMECTHO IPEIJIOKUTD K
HCIIOJIb30BAHUIO TaKOE IOHATHE, KaK IIPUTBOPHOE ITPABOBOE ITPOCTPAHCTBO.

OcHoBbIBasich Ha nojxozax M.H. Baprumna (Bartsits, 2000: 24) u B.B. Cyxanosa (Suhanov,
2005: 15), MPaBOBOE IPOCTPAHCTBO MOKHO OIPENETUTh KaK JeTEPMUHUPYEMYKO CBOMCTBaAMU
MIPaBOCO3HAHUsI CHCTEMY ITPABOBBIX SIBJIEHUI B TPAHUIIAX TOCY/IJapCTBEHHOHN IOPUCTUKITUH.

[IpUTBOPHOCTBIO K€ TMPABOBOTO IPOCTPAHCTBA B IIHPOKOM CMBICJIE CJIOBA JJIA
JIUJTAKTUYECKUX IIeJIel JIOTUYHO CYUTATh CBOHMCTBO IIPABOBOTO ITPOCTPAHCTBA, 3aKJIFOYAIOIIEECs B
HJINYUKM 3HAYUTEJBHOTO KOJIMYecTBa He(GOPMAJIbHBIX IPABOBBIX SIBJIEHUMH, 3aMeIAoNX
HepaboTaroIre, Ho 0QUIIHAIBHO 3asBJIsIEMbIE IPABOBBIE SIBJIEHHUS.

B y3koM cwmbIciie cjioBa TI0J] MPUTBOPHOCTBI0 MOXKHO TOHHUMATh CBOHCTBO ITPABOBOTO
MIPOCTPAHCTBA, 3aKJIIOYAIOIleecs] B HAJUYUKU 3HAUYMTEIBHOTO KOJIMYECTBA «IIPABOIIOJIOKEHUN»,
3aMeIaInuX HepaboTalolue 3aKOHOMOJIOKeHHA. M Toryla B y3KOM CMBIC/IE MPUTBOPHBIM
JIOTUYHO MMEHOBATh ITPABOBOE IMPOCTPAHCTBO C KPUTUYECKH BHICOKMM YPOBHEM HEpPaOOTAIOIUX
3aKOHOIIOJIOKEHUM. DTO, B CBOIO O4Yepe/b, MO3BOJISIET TOBOPUTH O (PaKTUUECKOU pean3aliuu
3aKOHOTBOpUYECKOW (YHKIIMM TocyJapcTBa He TOJBKO (WM He CTOJIbKO) OpraHaMu,
(YHKITMOHAIBHO JIJISI 3TOTO TpeIHa3HAYEeHHBIMU, HO M OpPraHAMHU HCIOJHUTEJIbHOHM, a TaK’Ke
CyZ1eOHOM BJIACTH.

JIna MUIaKTUYECKUX IeJiell BaskeH BOIIPOC U O JETEPMHUHAINU IPUTBOPHOCTH POCCHICKOTO
MPaBOBOTO TpocTpaHcTBA. [IpesicTaBiiseTcss BO3MOMKHBIM HCXOAUTh W3 CJIEAyIOIIero. B OCHOBY
POCCHUICKOTO KOHCTUTYIITMIOHHOTO 3aKOHOTBOPYECTBA B HAUaJIe 9O-X ToZioB XX BeKa ObLITN MOJIOKEHBI U
0 HacTosIlee BpeMs OQHUIIUAIBPHO  ITPOBO3IVIAIIAIOTCS  IEHHOCTH  JIEMOKPATHYECKOTO
MHPOITIOHUMAHUS, aKTyaJIbHBIM /IS FOPHANYECKOH JUIAKTHKH 0a30BBIM 3JIEMEHTOM KOTOPOTO
SIBJISIETCSI BEPXOBEHCTBO 3aKOHA. Il0 MHEHHIO jKe psjila HcciefoBaTesied, dakThuueckoi 06a30i
IIPABOCO3HAHMA OOJIBIITMHCTBA POCCHUSAH, OE30THOCUTEIBHO K TEHJIEHIMAM, SBJIAETCS ITPHOPUTET
OTHIO/Ib HE 3aKOHOIIOJIOKEHHUA (B CMBIC/IE BEPXOBEHCTBA 3aKOHA), a ITOJTUTHYECKOH BOJIM HOCUTEJIA
BJIACTHBIX ToJTHOMouni (Avdeev, 2015: 59-60). [IoToMy IPUTBOPHOCTh IPABOBOTO ITPOCTPAHCTBA BO
MHOTOM TPEJOTPe/ie/ieHa Pa3IMIUsAMH MEXAY IEHHOCTSMU HAIMOHAJILHOTO ITPABOCO3HAHUA U
MPUHITATIAMU ODUITUAIBPHO 3asBJIIEMOUN ITPABOBOU ITOJIUTHUKH, PEIN3YEMON B 3aKOHOTBOPUYECKOU
JIesITEJIbHOCTH.

B cwiy storo, maxxe Komctutynmusas PO — kak COBOKYDHOCTh He TOJKPEIUIEHHBIX
MMPaBOCO3HAHMEM OOJIBIIIEN YacTH HAceJIEHWsI CTPaHbl 0a30BBIX 3aKOHOIIOJIOKEHWH — OKa3ayiach He
CBOOOHOM OT KOPPEKINH «IIPABOIOJIOKEHUAMHI». [10 pe3ysibTaTaM MpOBEIeHHBIX aBTOPAMU PaHee U’
TIOATBEPIK/IEHHBIX B 2015—2019 TOAaX UCCIEN0BAHUMN, K YHCTy, B OCHOBHOM, HEPAOOTAIOIITHUX MOKHO
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OTHECTH, K IIpuMepy, IIOJIO>KeHHe cTaTbu 12 KOHCTUTynIMM O TOM, 4YTO «OpraHbl MeCTHOIO
caMoyIIpaBJieHUsI He BXOJAT B CHCTEMY OPIaHOB TOCYAAPCTBEHHOM BJIACTH», IOJIOKEHHE ITyHKTA
1CcTaTbyd 120 O TOM, YTO «CyAbH HE3aBUCHMBI U IOJUUHAIOTCA ToJIbKO KoHeruTynum Poccuiickoin
Oentepaniuu U defepaibHOMY 3aKOHY» U pAJ Apyrux. Tak, Bonpeku Korcrutynium Poccun, peanbHO
BBICIIIEN IIEHHOCTHIO fABJISIETCSA HE YeJIOBEK C €ro MpaBaMH M cBOOOJaMU, a, CKOpee, HMHTEPECHI
rocyZilapctBa M OOIIECTBA, CTPAaHA IOCJIEIOBATEIBHO OTXOAUT OT defeparin3Ma, rocy/lapcTBeHHbIE
CTPYKTYPBI IIEPEIUIH [T0/T KOHTPOJIb OPTaHOB UCIIOJTHUTEILHOU BJIACTU U T.II.

B xauecTBe mpuMepoB HEPAOOTAIOIINX «OTPACIEBBIX» 3aKOHOIOJIOKEHUN MOKHO IIPUBECTHU:
MyHKT 4 ctathu 212 'K PO, corstacHO KOTOpOMY IIpaBa Bcex COOCTBEHHUKOB 3aIUIIAIOTCA PABHBIM
obpaszom; cr. 2 TpymoBoro kozxekca P® B yacTu ykazaHUSA Ha COIMAJIBHOE MAPTHEPCTBO KAaK Ha
OJIVH U3 IPUHIUIIOB OBITHA TPYAOBBIX OTHOIIIEHUH B Poccuu u T.11.

JIuIakTUKO-IOpUINYecKoe 3HaYeHHe UMEeIOT U IINPOKO pACHPOCTPAHEHHBIe CIy4Yau, KOIZa
npu GOpMaIbHON HEW3MEHHOCTH «HepaboTaloIero» 3akoHa OOpaTHYI0 CHJIy HMEIOT BechbMa
PACIIMPUTENHHO TOJKYIOIIME TAaKOH 3aKOH IPAaBOBHIE IMO3WUIMH BBICHINX CyAeOHBIX OPraHOB,
yXyZAUIaIye y4acTh JIUL, IPUBJIeKaeMbIX IPABOIIPUMEHUTEIbHBIMU OpraHaMU, BKJIOYAsA CYIbl, K
yOJIMYHON OTBETCTBEHHOCTH, B TOM 4YHCJIe U 3a JIesIHUA, COBepIIeHHble /10 (pOpMyIupOBAHUA
tTako# nmozuruu (Anahov, 2010: 37). [Ipu 3TOM, caM 3aKOH, YXYAIIAOIINHI y4acTh IPUBJIEKAEMBIX K
IyGJIMIHON OTBETCTBEHHOCTHU JIHI, (GOPMAILHO OOPATHOU CHUJIBI B MOJOOHBIX CIydasX UMETh He
moxkeT. OpHaKo, y4YHTBIBas, 4dYTO «paboTaeT» He caM B3aKOH, a IIPUKPbIBAEMOE UM
«IIpaBOMOJIOKEHUE», YKa3aHUe, K IIPUMePy, B IyHKTe 2 craTbhu 5 Hamorosoro xozxekca P® o Towm,
UTO «aKThl 3aKOHOJATEJCTBA O Hajgorax © cbopaX, VXyAUIAlOIIHe II0JIOKEeHUe
HJIOTOIIATEBIITUKOB, 0OPATHOU CHUJIBI HE UMEIOT», HEPEAKO JIUIIIEHO IMPAaBOBOTO CMbICIA. B crty
4ero He TOJIBKO He JIOCTHUTaeT TOU LieJiM, KOTopas IIpecjie/loBajiach MPU €ro NPUHATHUH, HO W,
OYEBU/THO, IOPOK/IAET IPABOBOM HUTUJIN3M.

Takum o00pasoM, AUAAKTUYECKAsd 3HAYMMOCTb TOTO OOCTOATENBCTBA, YTO IIPABOBOE
pocTpaHcTBO  Poccnm uMeer IIpU3HAKM INPUTBOPHOCTH, Haiauno. IIpuMeHUTENBHO K
IopunYecKkoMy 00pa3oBaTesIbHOMY IpOIlecCy 3TO O3HayaeT He TOJIBKO aKTYaJbHOCTb 3HAHUA O
TOM, 4TO JIaJIeKO He BCe 3aKOHOIIOJIOKEHUs B TOM BHJE KaK OHH C(OPMYJINPOBAHBI, AKTyaJIbHBI
JULS IIPABOBOT'O IIPOCTPAHCTBA, HO M IOHUMAaHUE TOT0, YTO «IPUANYECcKas TeOpUs», UCIIOIb3yeMasd
JUISL XapaKTEPUCTHUKYU IIPABOBOTO IIPOCTPAHCTBA, HE JIOJDKHA OBITh HECOCTOATETLHOM.

B kauecTBe UIAKTUYECKN YHUBEPCAIBHOIO «YIIPOILIEHHO-MO/IeJIbHOTO» IO/AX0/a YMECTHO C
MepBBIX JHENH OOydeHUs, HCIOJIb30BaTh Tabiuily 1 W IOCTOSHHO BO3BpallaThcs K HEW HA
MPOTsDKEHUU Bcero mnepuoza obOyueHusa. Ilpu stom ciemyer auddepeHIIMPOBAaHHO U JIaKe
OCTOPO’KHO IOAXOAWUTHh K Pa3JWYHBIM € TOYKH 3pEHHs BO3pacTa W YPOBHA IOPUANYECKOU
COIMAIN3AIUYU ayAUTOPUAM.

Taosmuia 1. YpoIeHHass MOZeIb COOTHOIIIEHUSI ITpaBa U 3aKOHO/AaTeIbCTBA

| PeastbHOE (paKkTHUECKOE) IPABO
OdunmuaapHoe NpaBo (3aKOHOHOAATEIHCTBO)
00000000000000 OPOPOPOPOPOPOPO PPPPPPPPPPPPPPPPP
00000000000000 OPOPOPOPOPOPOPO PPPPPPPPPPPPPPPPP
«Hepaboraroras» yacTtb «PaboTaromas» yactb «ITpaBomOIOKEHMS »
obHIMAIBLHOTO IIpaBa obHIMAIBLHOTO IIpaBa

«IloaroToBIEHHOW» AyIUTOPUHN MOKHO € CaMOro Hadasla IPeJIoKUTh Te3UC O TOM, 4TO B
Poccun odunuanbHble HOpMaTUBHBIE NPABOBblE AKThl ABJIAIOTCA HCTOYHUKOM IIpaBa JIUIIb C
OTOBOPKAMH, UTO 3aKOHO/IATEJIbCTBO «PaboOTaeT» IOCTOJIBKY, IMOCKOJIBKY «IIPABOMOJIOKEHUSAMU»
He IIPeZlyCMOTPEHO UHOE, U T.II.

«Mosonyo» Ke aygUTOPUIO cjeflyeT CHavaja Ha IpuMepax He3HAa4YUTeJIbHO
CKOPPEKTUPOBAaHHBIX 3aKOHOIIOJIOKEHUH 00y4UTH abCcTpakTHOMY IOpUANYECKOMY
WHCTPYMEHTAPHUIO II0 YCJIOBHOM MOJENHN «KAaK OHO JOJDKHO OBITh». [InA 3TOro mortpebyercs
KOPPEKTUPOBKA YYeOHBIX MATEpPUAIOB IO BCEM IIPABOBBIM JUCIUIIIMHAM. B JJaHHOM KOHTEKCTe
«MOJIOZIyI0» ayJUTOPHIO IIPE/CTaBJIAETCS YMECTHBIM 3HAKOMHUTH C DPA3JIMYHBIMU BapHaHTaMU
BJIMSHUSA «IIPABOIIOJIOKEHU » Ha IIPAaBOBbIE IPOCTPAHCTBA, KaK 3TO IoKaszaHo B Tabmure 2.
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Ta6.711/ma 2. Mogenb COOTHOILIEHU S IIpaBa U 3aKOHOAATEJIbCTBA B PA3HBIX CTPAHAX

B cTpaHax ¢ pa3BUTOM CHCTEMOM ImpaBa
| PeanpHOe ((baKTHIECKOE) TPABO
OdunmanpHOe TpaBo (3aKOHOHOIATETHCTBO)
00 OPOPOPOPOPOPOPOPOPOPOPOPOPOPOPOPOPOPOPOPOPOPOP PP
00 OPOPOPOPOPOPOPOPOPOPOPOPOPOPOPOPOPOPOPOPOPOPO PP
B cTpaHax ¢ HEpa3BUTOM CHCTEMOM ImpaBa
| PeasrbHOe ((baKTHUECKOE) TPABO

OdunuaapHOe MpaBo (3aKOHOHO/IATEILCTBO)
000000000000000000 OPOPOPOP PPPPPPPPPPPPPPPPPPPPP
000000000000000000 OPOPOPOP PPPPPPPPPPPPPPPPPPPPP

Kpome Toro, He cjieayeT UCKII0UYATh BO3MOKHOTO JABIKEHHUS IIPABOBOU JeHCTBUTEILHOCTH U
B CTOPOHY BEpPXOBEHCTBA 3aKOHa, B pe3yJIbTaTe UYero IPUTBOPHOCTh MPABOBOTO IIPOCTPAHCTBA
MOZKET OBITh IIPAKTHYECKH YCTPaHEHA 3a HECKOJIbKO JIET.

[TogBOoAsT WTOT, OTMETHM, YTO «O0OpaTHMOe» HaydeHHe CTYJIEeHTOB-IOPHUCTOB pPeabHbIM
MPaBOBBIM HOpMaM SBJISIETCS BAXXHBIM YCJIOBHEM TOTOBHOCTH BBIIIYCKHUKOB K HOPHUIUYECKOU
pabore. [Ipu 3TOM By3, CLIOCOOHBIN 00ECTIEYUTH TAKOE CBOKCTBO IOPUANYECKOTO 06pa30BaTEIbHOTO
mporecca, IOJy4yaeT HEOCHOPHUMblE KOHKYPEHTHBIE IIPEHMMYIIECTBA IE€pesl JAPYyTUMU
006pa3oBaTeIbHBIMU OpTaHU3AIHSIMHU.

4. Pe3yabTarsl

ABTOpaMu mpezJIoKeHa YIIPOIIeHHAasA MO/eJIb IIPABOIIOHUMAHUS /I IeJiel MpernoiaBaHus
IOPUANYECKUX AUCIUIUINH. B OCHOBY JaHHOU MOJIETM aBTOPHI MMOCUUTAIU BO3MOKHBIM ITOJIOKUTH
KaTEerOpUI0 «IPaBOBOM B3aKOH», 0Oa30Bble IOJIOKEHHUS €CTECTBEHHO-IIO3UTUBHOU KOHIIEIIIUU
MIPaBOIIOHUMAHUs, a TaK)Ke JIOTUKO-KOHCTPYKITMOHHBIN ITO[X0JT TAKOTO MHCTUTYTA ITUBUJIMCTUKHU
Kak MPUTBOpHAsA ceyka. JIJid AUAaKTUYECKUX Iejiell cOopMyJIMPOBAHO MOHATHE IIPUTBOPHOE
MPaBOBOE IMPOCTPAHCTBO», OXapaKTEPU30BaHBI €ro 00IIIHe mapamMeTpbl, 000CHOBaHA MPUTBOPHOCTH
nmpaBoBoro mpocTtpaHcTtBa Poccum. Ilpepsaraemas AujlakTAveckas MOJIeIb MPeEJCTABIISAETCA B
TIOJIHOM Mepe yMeCTHOM JIJIsl IIpero/laBaHus IIpaBa He TOJIbKO B Poccuu, HO U B psizie IPDYTUX CTPaH,
rae «HepaboTamIUil» 3aKOH He SBJAETCA WCKIoYeHueM. [[jiss cTpaH 3Ke, B IIPAaBOBOM
MPOCTPAHCTBE KOTOPHIX KOJIMYECTBO IPUTBOPHBIX IIPABOBBIX SIBJIEHUH HE COCTaBJIAET
KPUTHYECKON Macchl, pa3paboTaHHas JUJAAKTUUYeCKas MOJEJIb TaK»Ke II0JIe3Ha, ITOCKOJIbKY
IIPUTBOPHBIE NIPABOBbIE ABJIEHUS CYIIECTBYIOT «/Aaxke B AmoHuM».

5. 3aKJIIoueHue

OTcyTcTBUE B OTEYECTBEHHOW TEOPHUH IIpaBa €IMHON OOIeNPU3HAHHON KOHIIEIITUHN
IIPABOIIOHMMAHUs, OYEBU/IHO, OJIATOTBOPDHO CKAa3bIBaeTCs Ha HIOPUAUYECKOH HayKe, KOTOpas
MIOCTYTIaTEJIbHO Pa3BUBAETCA B MHOTOOOpa3WU W, COOTBETCTBEHHO, KOHKYPEHIIMU IIOAXO/IOB K
OCMBICJIEHUIO CTOJIb CJIOXKHOM MaTepu Kak IpaBo. Mexay TeMm, I JUJAKTUUYECKUX Iiesiei
MIpe/ICTaBJIsAETCA MPABUJIBHBIM OIIPEIEIUTHCA C KOHUENTYaIbHONH MOJIEIBI0, KOTOpas JOJIKHA, IO
HallleMy MHEHUIO, OTBeYaThb JBYM TpeOOBaHUAM. Bo-IepBbIX, a/leKBAaTHO OTPa)KaTh IIPABOBYIO
JIeCTBUTEILHOCTD M, BO-BTOPBIX, He JleJIaTh 00yJyanmuxcs «pabaMu» KOHIIENTYaJIbHBIX IO/IXOZ0B
KaK, AKOOBI, eIMHCTBEHHO INpaBWIbHBIX. [loslaraem, 4TO MO/esel, KOTOpble OTBeYaynu Obl JBYM
0003HauYeHHBIM TpeOOBAaHUAM, MOXKET OBITh HeCKOJIbKO. [Ipu mocTpoeHUHM Hallled MoJieId Mbl
MIOCYUTAIIA, YTO COUYETAHUE KaTerOPUH «IIPABOBOM 3aKOH», €CTECTBEHHO-IIO3UTHBHOTO IpaBa U
WHCTUTYTA IPUTBOPHOU C/IEJIKU MTO3BOJISIET HAUTH HEKHWH UJIAKTUUEeCKUU onTuMyM. Kpome Toro,
mosiaraeM HeOOXOZUMBIM HCCJIEZJOBAaHHE Ha HAYYHOM YPOBHE TaKOM MEKOTPACJIEBOM KaTETOPUU
KaK «IIPUTBOPHBIN IOPUAUUECKUI PAKT».
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OO0 ynpouieHHbIX MO/IeJIAX NPAaBONIOHUMAaHUA /I IPpenojaBaHusd
npaBoOBbIX 3HaHUM B Poccun

Jmvutpuii A. Kupuuios -7, Exarepuna I'. CeueHnona @
aTioMeHCKUU rocyJapCTBeHHbIN yHUBepcuTeT, Poccuiickas ®enepanusa

AnHoTamuAa. B cratbe paccmarpuBaercsa NOAXOJ K 00eclleueHUI0 IPaKTUYeCKOU
HaIPaBJIEHHOCTU BBICIIETO IOPUIMYECKOTO 00pa30BaHUsA B YCJIOBUAX, KOTZ|A 3HAUUTEIbHASA YaCTh
MIPABOBBIX TIOJIO’KEHUN «He JeicTByeT». /JlIA 3TOr0 aBTOpPHI IIPEAJaraloT HUCIOJIb30BATh
yIPOIIleHHblE MO/ MPABOIIOHMMAHUA B oOpa3oBaTesbHOM mporecce. IIpu paspaboTke 3Tux
MoJieJield aBTOPBI yUIH CJIeAyIoIre 00CTOATeNbCTBA. [IpenoaBanme IpUANIECKUX TUCIUILIUH B
POCCHUMCKUX YHUBEPCUTETAX C KaKABIM TOJOM VCJIOXKHSETCA W3-3a YBEJIMYEHUs KOJIMYEeCTBA
3aKOHOB, KOTOPbIE OTHOCATCS TOJIBKO K KAaTErOPUU «JAeUCTBYOIHNX» (HOPMIBHO U MO3TOMY HeE
ABJAIOTCA HCTOYHMKAMHM TpaBa B ¢opMaibHOM cMmbicie. IlpumepHo p0 2008 roxaa
HCII0JIB30BAJIOCh YHUBEPCAJIbHOE IIPABUJIO O pas3pblBe MeEXAy «cTaThudeckol» QopmMol u
«TMHAMUYECKUM» cofiep:kaHueM. [/[na o6bsacHeHNsA eHOMeHa «HepabOoTaoIUX» 3aKOHOB TaKOH
O/AX0JT ObUT JUAAKTHYECKH JOCTATOYHBIM M METOJIOJIOTHYECKH IPABUJIBHBIM. OTO IPABUJIO
yKas3bIBaJI0 Ha HEOOXOAMMOCTh TOTO, YTOOBI TOCYZAPCTBO ITOCTEIIEHHO HCKJIIOUAJIO YCTapeBIIHe
3aKOHBI U3 ITPABOBOTO MpocTpaHcTBa. OJHAKO B MOCJIEIHEE JeCATUIIETHE TaKOe 00bsACHEHHE CTAJIO
HeJIOCTaTOYHBIM. Tak, K 2008 rojay s «CPeJUHHOTO» IMPAKTUKYIOIIEr0 POCCUUCKOTO IOPHUCTA
BOIIPOCBHI O TOM, pabOTas JU TOT WJIM WHOU 3aKOH B KOHKPETHOU IIPABOBOU CUTyaIlUH, ObLIN
BBIJIBUHYTHI KaK akTyayibHble. Ecii 3akOoH paboTaer, TO KaKOe «IIPABUJIO» CJIEAyeT MPUMEHATH
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BMECTO HEro /Il pelleHHs IMPaBoBOU mpobsieMbl? COOTBETCTBEHHO, B JUIAKTHYECKOM ACIIEKTE
BO3HHKJIA TpobjieMa — KaK pPeCTPYKTYPHPOBATh IpPEeIo/laBaHKMe IIPABOBBIX JUCIUIUINH, €CJIU
CYIIIeCTBYET TaK MHOTO 3aKOHOB — HEHCTOYHHKOB IpaBa («He paboraror»). CyliecTByeT MHOTO
KOHIIENIUH MPABOINIOHUMAHUSA, C IO3UIUH KOTOPBIX MOKHO OOBSACHUTD TEKYIIlee IOJIOKEHUE Je.
OnHako GOJIBPIIMHCTBO U3 HUX TPY/HBI JJIA CTY/IEHTOB. ABTODPBI IIPe/JIaraioT YIPOIIEHHYI0 MO/Ieb
npaBonoHuMaHus. OHU paziauyaerT Tpu OJIoka — Hepaboume 3aKOHBI, paboTaIIve 3aKOHBI, a
TAaKXKe IIpaBwjia, IIpUMEHAEMbIe BMECTO Hepa6oq1/1x 3aKOHOB. B AUOAKTHYECKHUX LEIAX aBTOPbIN
Mpe/yIaraloT IPpUMeHATh AuddepeHIPOBaHHOE UCIIOIb30BAaHUE TAaKUX MTOHATUN, KaK «IIPABOBOE
MPaBO», «IIPaBO», KIIPUTBOPHBIN IOPUANUECKUHN DaKT», KIIPUTBOPHOE IIPABOBOE IIPOCTPAHCTBO» —
B 3aBUCHUMOCTH OT YPOBHA KOMIETeHIINH ayauTopun. JnddepeHIInpoBaHHbIN HTOIX0 K IPyIIaM
CTyAE€HTOB C pa3/INYHbIM YPOBHEM IOpH,E[I/I‘IeCKOﬁ IIOATOTOBKH TAKXKE IIPEACTaBJIACTCA PAa3yMHBIM.

KirroueBble cjoBa: BBICIIEE IOPUAUYECKOe 0Opa3oBaHMe, Hepaboure 3aKOHOJIaTeIbHbIe
MIOJIO’KEHUsI, TPaBO, IPUTBOPHBIM NpaBoBOU (aKT, IPUTBOPHOE IIPABOBOE IIPOCTPAHCTBO,
YIIPOIleHHAas MO/IeJIb, IPABOBOE IIOHUMAaHUe, IMPAKTHYeCKas HAIIPABJIEHHOCTh, UCTOYHUK IIPaBa;
coziep;KaHue MIpaBa, MPaBOCO3HAHUE, JIETU3M, BOJIS 3aKOHO/IATEJsA, CTENIEHb aJJalTaI[iU, IPABOBOE
IIOCTPOEHHE, ITPABOBOE SIBJIEHUE, PETPOAKTUBHOE IIPABO.
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Political and Legal Status of International Organisation: Modern Problems
Sergey Krasov?: ", Yakov Tikhonov®
aSamara National Research University named after academician S.P. Korolev, Russian Federation

Abstract

This article is devoted to the analysis of the political and legal status of the European Union
at the present time. The history of the formation and development of the EU is viewed. The author
makes the assumption that the inclusion of the country in the European Union is a political
decision. This fact is confirmed by the example of the fifth EU enlargement, and by attempt to
include Turkey in the EU. A comparison of the integration processes occurring during the
formation of the USSR and the EU is made, and it is concluded that they are similar. At the first
stage of integration general authorities appear, and after that authorities unite and set free
boundaries. Question of the political and legal form of the EU is considered. The author concludes
that the development of European law and the European Communities, the expansion of their
competencies, the emergence of supranational bodies, the opening of borders, the introduction of a
single citizenship, the adoption of a single European currency and if the Constitution is adopted,
would lead the European Union to the Confederation. However, the European Constitution was not
adopted, thus the EU did not become a universal association, which differs from an international
organization in its generally accepted sense.

Keywords: sovereignty, supranational, integration, international treaty, international
organization, confederation, federation.

1. BBegenue

AKTyaIbHOCTh TeMBI OOYCJIOBJIEHA KaK TIPAaBOBHIMH U IIOJHUTHYECKHMMHU IIPOIECCAMH,
UJIyIIMMU CEeTro/IHA B paMKax EBpomeilckoro corosa, Tak U CIenU(UKON ero IOJI0KeHUs Ha
MEXKIYHAPOAHOU apeHe, B TOM YHCJIie B3aUMOOTHoIeHus MU ¢ Poccuiickont @enepanueii. Biepsoie
odburuanpHble OTHOIIEeHUA Mexy EBpomneiickumu coobmjectBamu u CCCP Bo3Hukiu B 1988 r.,
korga Obwto mopmucaHo CorsaleHue O TOProBjie, KOMMEDPUYECKOM U 5KOHOMUYECKOM
corpyanuuectBe. Ha ceroguHsmHui neHb Poccusi sBjIseTCST Ba)KHEUIINM HKOHOMUUYECKUM
naptHepoMm EC. ITo manabiMm EBpocrara (Eurostat), Poccus siBiseTcss 4eTBEPTHIM IO BEJIUYHHE
TOproBeIM IapTHepoM EBpomerickoro cotosa mocie CIIMA, Kurasa u IIeetimapuu (Top Trading
Partners, 2017).

2. MarepuaJjbl 1 METOAbI

B crarbe uCHOB30BaHBI TeOpeTUUeCKHMe M HOPMATHUBHbIE HCTOYHUKU JUISA OIpeJiesIeHus
MIOJINTUKO-IIPABOBOTO cTaTyca EBpomneiickoro coro3a Ha coBpeMeHHOM aTane. [Ipy HanrcaHuy paboThbI
HCIIOJIb30BAHBI CJIEAYIOIINE METOZbL: JAUAJEKTUYECKUN MeTo/ MO3HAHUSA, aHAJIU3, CPaBHUTEIHHO-
MIPaBOBOU, (HOPMAIBHO-JIOTUYECKUN, KOHKPETHO-UCTOPUYECKUU U HWHbIE MeToAbl. lcrosp3oBaHue
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JAaHHBIX METOAO0B ITO3BOJIAET OIIPEAC/INTD HOHHTHKO-HpaBOBOﬁ craTtyc EBpOHEﬁCKOI‘O COI034a, a TaKXKe
OTBETHUTDH Ha BOIIPOC, KAKNM CY6’I>eKTOM MEXIYHAPOAHOTI'O IIpaBa OH ABJIAETCA.

3. O6cy:xkaeHue

Nnes coros3a crpan EBpombl Oymopaskuia ymbl eBpoleineB gaBHo. Eme ¢ 18 Beka
MpeIarauch pa3HoOOpa3Hble MPOEKThl 00benmHeHus: rocyzapctB Craporo cera. [1ogo0HBIX
B3IVISAZIOB NIpUEpPKUBasIcsa Hemenkuil puiocod Mimmanymn KanT B cBoem TpaktaTe «K BeuHOMY
mupy». B 1814 r. Aupu Cen-CuMoH B KHHTe «PeopraHmsanus eBPOIENCKOro OOIIecTBa»,
HaIMCaHHON coBMecTHO ¢ OriocteHoM Theppu, HacTamBaeT Ha CO3JJaHUM COI03a AHTJIUU U
®panmnuu. B 1849 r. BukTop I'loro Ha MmacoHcko# koHbepeHuu B [Tapike B cBOeM BBICTYILJIEHUHU
MpU3BaJ K 00beIMHEHUIO eBPOIIEHCKUX CTPaH ¢ 1esbio co3zanus CoenuueHHbIX [1ITaToB EBpoITbI.
ITocne IlepBoii MupoOBOW BOWHBI Hjel0 O co3maHum «EnuHoi EBpombl» BbIckazayn Puxapy
Huxomnayc Kynenxose-Kanepru. B Bexe B 1923 1. Boitiesn ero manudect «Ilan-EBpona».

C mpoektom noctpoeHusi EBporibl Ha ocHOBax deziepaliuu BeicTynan GppaHIy3CKUNA MUHUCTP
UHOCTPaHHBIX Jies1 A. BbpuanH. B 1929 r. oH mnpemsoxwa co3zarh B pamkax Jlurm Hanwuit
EBporneiickuii coo3.

Nneu o6 oObeqUHEHUM €BPONENCKHX TOCYAAapCTB HAIIUIM CBOE BOIUIOIIEHHE BO BTOPOU
MOJIOBUHE 20 BEKa, YTO B UTOTe MPUBEJIO K co3/MaHuI0 EBponelickoro corwos3a. B Hacrosiiee BpeMs
OH SBJISIETCA OJHUM W3 HanboJiee aBTOPUTETHBIX ITOJIUTHKO-IIPABOBBIX 00pPa30BaHUM. DTOT TE3UC
MOKHO IIOATBEPAUTH Ha ITpuMepe paciuperus EC.

[lepBoHauasbHO ¢ 1952 roya ydacTHukamu coobmectBa EOYC Obutn: ®panmus, OPT,
Uranusa, Hugepnauawl, beabrua u JIlokceMOypr. 1 sHBapA 1973 T. K COI03Y MPUCOETUHIINCH TaKHe
cTpaHbI Kak: BenukoOpuranus, Upmanaus, laaus. 1 saBaps 1981 roga — I'perust, B 1986 rogy —
Ucnanua u Ilopryramuda, B 1995 — AsBcrpusda, Ouananaud, llIBenmsa. B 2004-2007 ropax
npoucxoaut naToe pacimupenue EC, mpucoeaunsaiorca: Beurpus, JlatBus, Jlutea, Ilosblia,
CinoBakus, CiooBenus, Yexus, dcroHusa, Kumnp, Manabpra, a B 2007 — PymbiHuA u Bosrapus.
[Mocnemusass crpaHa, TPUMKHYBHIIasg K EBpomelickomy coioo3y B 2013 Toay, XOpBaTHA.
Ha cerogusimauii aenb EC mpezcrasiisieT ¢ co00i 5KOHOMHYECKOE U MOJIUTHYECKOE 00beUHEHNE
28 eBpOIENCKUX TOCY/IapCTB.

Yro6wl Berynuth B EC, HEOOXOAWMO COOTBETCTBOBATh KpuUTepuaAM BcTymwieHus B EC,
KOTOpbIe 3aKpeIlJIEHBI B cTaThe 49 MaacTpuxTckoro sioroBopa. OHaKo BKJIIOUEHUE TOCy/IapCcTBa
B EBpomerickuii co3 — pelleHne, Kak OTMedYaloT y4eHble, nmosutudeckoe (Biriukov, Galushko,
2018: 120).

OcobenHo 3T0 BuAHO Ha npuMepe maToro paciiupenus EC. P.T. Teo0oB cuurtaer, 4To B
OTJINUME OT MPEAIIECTBYIONINX N3MeHEHUN, B cocTaB EBpoOmencKoro comosa ¢ 2004 rofa BOILIU
CTpaHbl, B KOTODPBIX OKOJIO UYeThIpeX JECATKOB JIET BeAyIIUMU ObLIM OJHOIIAPTHUHBIE
MIOJINTUYECKUE YCTPOMCTBA B COYETAHUM C KOMaHAHO-aJIMUHHUCTPATUBHBIM ILJIAHUPOBAHUEM
5KOHOMUKHU. Pazinyuss B 5KOHOMHUYECKOM YPOBHE pPa3BUTHUA HOBBIX 12 crpaH-wieHOB EC
OecrnpenieieHTHBI. HU mpu KakoM U3 TPEABIAYIIUX paciiupeHuil EBpocoro3a He OBLIO CTOJIb
OTPOMHOTIO Ppa3pblBa MeXAy IIpeTeHAeHTaMu 10 YypoBHI BBII Ha gayiny HaceneHwus,
MMPOU3BOUTEIFHOCTH U KOHKYPEHTOCIIOCOOHOCTH, JOX0/IaM 1 MHOTOYHCJIEHHBIM JIPYTUM MUKPO U
MaKpO3KOHOMMYECKUM IMOKazareasaM. Hukakue mpepliyliie pacliupeH’s] HE BeJIM K TaKOMy
cokpamieHuio ypoBHs BBII Ha pgymnry HacesleHWs U CPEIHEro IIOKa3aTesisi B COOOIECTBeE.
locynapcTBa-kaHAuAaThl OT HBIHEIMHUX wieHOB EC oTJiMyamTcd W MO0 MHOTUM JAPYTUM
SKOHOMHYECKHUM TIOKa3aTeJsAM — IHPOU3BOAUTETLHOCTA, YPOBHSAM JIOXOJIOB, ITOTpeOJIeHMUs,
0e3paboTHIIbl, KOHKYPEHTOCIIOCOOHOCTH, COIMAJIbHBIM, SKOJIOTUYECKHMM W JPYTUM IYHKTaM
(Teyubov, 2011: 11-13).

IMoaTBep:K7eHNEM HAIIIETO Te3Wca MOXKET CIIYKUTh U npumep mHTerpanuu B EC Typruu.
Typius ABJIAETCA «aCCOIMUPOBAHHBIM YWIEHOM» € 1963 T071a, KOT/[a OBLIO IOJIITUCAHO COTJIAllIEHHe
006 acconmanuu mexay EDC u Typrueii. CtpaHa ¢opMasbHO MMo/ajia 3asBJIeHHE Ha BCTYIUIEHHE
14 anpesis 1987, HO MOHAAOOWIOCH 12 JIET, YTOOBI TMOJIyYUTh CTATyC KaHAWJaTa HA CAMMHUTE
XenbCUHKU 1999-TO rofia.

ITocie cammura B bproccene 17 paexkabps 2004 1. EBpomeiickuii coBeT 0OBSIBUI
obunMaIbHON JaTOM Hayajla IEPErOBOPOB IO BCTYIUIEHWIO Typmuu 3 OKTAOpPsA 2005 roja.
CTOpDOHHUKH BCTYIUIEHHs YTBEPIKIAIOT, YTO TypIius BBHIMOJHUIA OOJIBITUHCTBO YCJIOBHUH IS
BCTYILJIEHUS.
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HexkoTophble Takke HacTauBaloT, yTo EC O0JIbIlle HE MOKET OTKAa3bIBaTh TYPIIMH, IIOCKOJIBKY
OHa HAXOJIUTCA B CTaTyce KaHAWAATa y)Ke OOJIbIlle IMeCTHAJIATH JIeT U J00uiach OOJIBIIOTO
Iporpecca B 3alllUTe IIpaB 4YeJIOBEKa JJI TOTO, UTOOBI YAOBJIETBOPSTH YCJIOBUSIM BCTYILJIEHH.
Opnako Typmus no cux mop He wieH EC. 9ToO cBA3aHO C CYIeCTBOBAaHHEM IIOJUTUYECKOU
ONTIO3UITUM B BUJle mto3uniuu I'epmanun u ®panruu. OHU yTBEPKAAIOT, YTO B mosiuTuke Typriun
3HAUUTEIBHYIO POJIb UTpaeT apMus. Typius He coOJII0/1aeT KIOUEBBIX MPUHIIUIIOB, OKUAEMbBIX
OT JT0OepaIbHOH IEMOKPATUH, TAKUX KaK, HAaIIpuMep, cBo0oia ciioBa. OgHaKo, MHTEPECHEE JIPYTOE,
uTo B ciaydae BerymieHus Typuuu B EC uameHuT 6asaHC CHI B IPEACTABUTEIHHBIX €BPOIENCKIX
yUpeXIeHUAX.

ITo npucoenunennio k EC cemuecATUMWIIINOHHOE HaceJleHHe IT03BOJIUT UMeTh BTOPOe 110
BeJIMYMHE MIPEJICTAaBUTENIHCTBO B EBponapsamenTe, uto octabut no3uruu ®pannuu u 'epmanuu B
EBpomneiickom corose. To, uto Berymienue Typryuu Bompoc MOJTUTHYECKUH, JOKa3bIBAIOT U CJIOBA,
ckasannble I[Ipencenmartesiem EBpomelickoro coBera. XepmaHn Baum Pomnén zasaswmin: «Typrwsa —
He yacTh EBpOIBI M HUKOT/IA He cTaHeT e€ yacThlo. Pacmupenue EC 3a cuer Typuuu He MOXKeT
OBITh IIPUPABHEHO K JIIOOBIM pacIIUpPeHUsIM, UMEBIIUM MECTO B IPOILIOM. YHHBepCaJIbHbIE
IIEHHOCTH, KOTOPbIE€ BOIUIONIIAIOT MOTYIIIECTBO EBPOIIBI 1 KOTOPBIE ABJIAIOTCS (PyHAaMEHTATHHBIMU
IIEHHOCTSIMU XPHUCTHAHCTBA, IIOTEPSAIOT CHJIy C IPHUCOEAUHEHUEM OOJIBIIIOTO HCIAMCKOTO
rocyzilapcrsa — Takoro, kak Typrus» (Anishchenko, 2018).

Takum 00pa3oM, YHCJIO TOCYAApCTB-wieHOB EBpomelickoro corwosa Bo3pacraer. OHAKO
IIOMUMO 5KOHMUYECKUX IIPE/INOCHIIOK, BAUAIONIUX Ha AUHAMIUYHOe pacimupenne EC, cyiecTByioT
u mnonutuueckue. OcoOEHHO 3TO 3aMeTHO Ha mnpuMepe nAToro pacmmupeHus EC, kotopoe
MIPOUCXOAWJIO TIO TOJUTUYECKUM cooOpakeHusAM. B 310 Bpems mepes, EBpomeiickuM coro30M
OTKPBIBAJIACH PeaJIbHasA BO3MOIKHOCTh YCHJIUTH CBOE BiHMsAHUE B EBpome u 0cs1abuth 3aBUCUMOCTD
ot CIIIA. EC crpemmicsi obecieuuTsh 30HY CTaOMJIBHOCTA M 0€30MacHOCTH IO IMEPUMETPY CBOUX
rPaHMIl, a TaKXKe KPYIIHbIE 3amajHOEBPOINENCKHe KOPIOpAaIlUM CTPEMWJIUCH IOJIyYUTh HOBBIE
PBIHKHU cObITa U chepbl MPUIOKEHUS KAaITUTAJIOB.

EC B pesysbraTe npeBpaTwics B BeAyLIUH MUPOBONH 3KOHOMHUYECKHN U MOJIUTHYECKUU
IIEHTP, BJUsHIE KOTOPOTO HEYKJIOHHO BO3pACTAET.

CeromHs B Hayke akTyaJIbHa mpobsieMa KBIM(UKAIMM IPAaBOBOTO craryca EBporeiickoro
col3a, a TakkKe TMpobsieMa  COIVIACOBAaHWUS ~ MeXAy  Cco0OM  MEXAYHAapOJIHBIX U
BHYTPHUTOCYZIJapCTBEHHBIX HOPM. B CBOIO O4epesib, OTBETHI HA 3TH BOIIPOCHI OIIPEETISIOT IIPABOBbBIE
ocHOoBaHMA B3ammozerctBusi EC ¢ apyrumu cyObeKTaMu MeXXAyHapOAHOTO IpaBa. KiroueBbIM
BOIIPOCOM B COBPEMEHHOU I0PUINYECKON HAayKe OCTaeTcsl BOIIPOC O MOJUTHUKO-TIpaBoBou (popme EC.

AHamu3upya NOJUTUKO-paBoBOM craryc EC, HeoOXOAMMO pacCMOTPETh JTaIbl €ro
CTaHOBJIEHU.

ITepBoe HampamsieHHe B CTOpPOHY co3maHus Coro3a ObLIO C/ieJIaHO B 1951 T., KOrja ObLI
MIOZIITKCAH JOTOBOp 00 yupexkaeHuu EBporieiickoro oobemuHenusa yris u cranu (mamee EOYC).
CyieiyroIuM 3TaroM MpHu 00pa3oBaHUM €IMHOTO €BPOIEHCKOrO TOCyAapcTBa ObLIIO YTBEPIKAEHUE
EBpomnetickoro skoHomuueckoro coobinectBa (manee EDC) m Eporeiickoro coobiectsa 1o
aTOMHOU dHepruu (manee EBpaToM), KOTOpble BO3HUKJIM B pe3yJIbTaTe MOAINUCAHUSA PUMCKUX
COIVIAIIEHHUH B 1957 T.

Ha pannom srtane craHoBiieHus EC ObLIO MHOTO CTODOHHUKOB ujei denepaniusma u
cosnanus «CoenuHéHHbIX [IITaToB EBponbi». [loaTtomy yupexxaenne EOYC, a Takke moanvucaHus
Pumckux corsameHuil OHUM BOCHPHUHSIN Kak IepBBIM 3Tam K co3zaHuio Exunoit EBpomsbl.
M.M. BuprokoB BbiBUTaeT Teazuc, 4yto EOYC ObLIO0 cBOeOOpa3HBIM SHKCIIEPUMEHTOM, B XOJIe
KOTOPOT'O pellajiach 3a7laya COOTHOIIEHUS HaJITOCYAAPCTBEHHBIX M MEKIOCYJapCTBEHHBIX
aCIIEKTOB €BPOIENCKON HHTETPaIliy, BO3MOKHOCTH UX «COXKHUTEIbecTBa» (Biryukov, 2004b: 53).

O/tHaKO ¢ IPUBEIEHHBIMHU YTBEPXKIEHUSIMU MOKHO niociopuTh. MHorue yuenble (I.U. TyHkuH,
C.B. UepHUUEeHKO | JIp.), pacCMaTpuBasi MeXXAyHapo/iHble opranu3anuu (1asee MO), BBIIEISIOT UX
XapaKTepHble YepThl: 1) OHH CO3/AI0TCS TOCY/IApPCTBAMH IIyTEM 3aKJIIOYEHHS MEXK/TyHAPOHBIX
JIOTOBOPOB U JIEHCTBYIOT HA OCHOBAaHUH 3TUX JIOTOBOPOB; 2) rocyZiapcrsa kKak BHyTpu MO, Tak u BHe
OCTAIOTCS CYBEPEHHBIMM U PABHONPABHBIMU; 3) MexaHusM MO npuBoguTcs B JIeHCTBHE
roCyZlapCTBaMHU-yUPEIUTENAMH; 4) TOCYAAPCTBA UMEIOT OTHOCTOPOHHEE ITPpaBo Bbixoza n3 MO.

AHanu3upys JaHHble IIOJIOXKEHUs, MOKHO CJleJIaTh BBIBOJI, YTO T.H. «HAJHAIIUOHAJIHOCTH»
IIPUCYTCTBYET B JIIOO0ON MeKIyHApOAHOU opranusarnuu. Co3/1aloTes HaAroOCyAapCTBEHHbIE OPTaHbI,
a CyBepeHHbIE TOCy/apCTBa IepefaloT MeXKAYHApOJHOW OpraHU3aIlUHM YacTh MOJHOMOYMH, JJIA
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JIOCTHDKEHUSA OIpeJleJIEHHBIX Ilejiel, YKa3aHHBIX B ydpeauTeJaIbHOM JoroBope. CienoBaTesbHO,
EOYC u E9C npeacrasisiyii coOO0H MeKIyHAapOAHbIe MEXKIOCY/IapCTBEHHBIE OpPTraHU3aIuu (J1aiee
MO), HayaJsI0 KOTOPBIM ITOJIOKHIJIN MEKAyHapoiHble AoroBopa. I'ocymaperBa-wienbl EOYC u E9C
SIBJISUTUCHh PAaBHOINPABHBIMHM YYaCTHHKAMU B JAHHOM OOBEJUHEHHU W BHE €ro, a TaK:Ke HUMEJIU
OJTHOCTOPOHHEE IIPABO BBIX0/Ia 3 00bEUHEHHA.

Opransl EOYC m E3C He OBLIM HOJHOCTBIO HAAHAIIMOHAJIBHEI, IOCKOJBKY MHOTHE
MIPEJIOKEHUS TOJIKHBI OBLIN OBITh OZOOPEHBI OOJIBIIMHCTBOM I'OJIOCOB TOCYAAPCTB-UIEHOB N -
MIPeICTAaBUTEJIEN TPEX TOCYAapCTB-YWIEHOB, KaXK/I0€ U3 KOTOPBIX IIPOU3BOIUT, II0 MEHBIIIEH Mepe,
OJHY ZIEBATYIO OT OOIIell CTOMMOCTH IIPOU3BOICTBA YIiA U cTaiau B O0bemunennu (ctT. 28 EOYC).
Bosiee Toro, Bce BbIcHIME OpraHbl (OPMHUPOBAINCH U3 IIPE/ICTABUTENIEH CTPaH, BXOJSAIUX B
00beTMHEHUE YTJIS U CTAJIH.

B cBsasu ¢ atuM, Kak otMmedana I'.M. Tynkun orHocuTesbHO EOYC, NpUHITUII CyBEPEHUTETA
TOCYZIapCTB-WIEHOB MEXKIyHAPOJHON OpraHU3alliy IIPOSIBJsSETCS B TOM, UTO OpraHbl JIAHHOH
OpraHU3allii HaJleJIEHbI ITPABOM IIPUHUMATD PEIIeHNsA, COCTOAT U3 IIPeCTaBUTeIEd TOCyAapCTB-
WIEHOB, JIEUCTBYIOIIHUX B COOTBETCTBUM C MHTEpPecaMH CBOUX IIpaBuUTenbeTB (Tunkin, 2016: 124).
ATO 03HAYAET TO, UTO CTPAHBI IOJHOCTHIO MOTJIM KOHTPOJIMPOBATH BCIO JAEATEIBHOCTH JIAHHOTO
00beIUHEHUS], CIeZI0OBATEIbHO, TOBOPUTh O BOBMOXKHOCTH «COYKUTEJIbCTBA» HAJITOCY/IapCTBEHHBIX
U MEKTOCY/IapCTBEHHBIX aCIIEKTOB €BPONENCKON MHTETPAIIUH TIOKA PAHO.

C 1957 1o 1965 rozpl Tpu EBpOmelcKuX cooO0IecTBa 3BOJIIOIMOHUPOBAIN TAKUM 00pa3oM,
4TO, B KOHIIE KOHIIOB, X OCHOBHEIe opraubl crajgu obmumu (Kolyar, 1972 : 395). B pesyabsraTe
8 ampeniss 1965 1. B Bproccesie O6bL1 mojmucaH «/[0oroBOp CIMSHUSA», KOTOPBIA BCTYIWJI B CHITY 1
uiosis 1967 1. Ba’kHO OTMETHTD TOT (pakKT, uTo JIoroBOp 0ObEINHSIT HE TPH 00IIeCTBa, a UMEHHO UX
opranbsl. Komuccuss m CoBer E9QC 3amensim Komuccuio m CoBer EBpAToma, a Takyke Boicimmi
pyxoBogsamnuii oprad u Coser MmuHuctpoB EOYC (Merger Treaty).

WHCTUTYTBI TPEX €BPOIIEHCKUX COOOIIECTB CAWINCh BoenHO: onHa Komuccus, onun CoBer
MHUHHCTPOB U EBpomeiickuii mapiaMeHT. Takum o6pa3oM, Mbl MOKEM T'OBOPHTH, UTO «J[OroBOp
CIIUSIHUS» 3aKPENuyl HHCTUTYIHMOHATIbHbIE U3MEHEHHs], ITOCKOJIbKY ITOSBUINCH OOIIMEe OpraHbl,
JIeATEJIbHOCTh KOTOPBIX IIPEeCje/ioBajia IIeJId TpeX BXOAAIIUX B Hero cooOmectB. OpHako,
(bopmasibHO oOcTaBaJICh HE3aBHCHUMbIE MEXAYHAPOJHbIE OpraHU3aIlUH, KOTOPbIE CTAIH
HasbIBaTbCsA — EBpoIelickre coobiecTBa.

B 1985 r. mexnay nAteio rocyzapcrBamu — @pannueit, Jliokcembyprom, I'epmaHuew,
Hupepnangamu u Benbrueir — Obu1o mopmucano IlleHreHckoe corutanenue. IlleHreHckoe
COTJIAllIEHWe 3aTpardBajio0 B OCHOBHOM pEXHUM IIepeceueHUs] CYXOIyTHBIX TPaHHI[ MEXKIY
rocy/lapcTBaMU-yJaCTHUKaMH. [JIaBHBIH OOBEKT MX BO3JIEHCTBHSA — aBTOJIOPOXKHBIE IEPEBO3KH,
repecevyeHre OOIIHUX TPAHUI] Ha MaIllHAX, aBTOOycaX 1 MTHOM aBTOMOOUJILHOM TPAHCITOPTE.

Temu ke crpaHamMu 19 HIOHA 1990 T. Obuta moxnuicaHa KoueeHiuss «O IpuUMeHEHUU
[IleHreHcKOrO COTJIAIIEHUs] OT 14 HIOHA 1985 T. O TOCTENEHHOW OTMEHE ITPOBEPOK Ha OOIIUX
rpaHUIaX», KOTOPYIO YacTO Ha3bIBAIOT «BTOPHIM Illenrenckum corsamenuem» (Kashkin, Chetverikov,
2000: 103). KoHBeHITHA 3aKpervisieT IPaBOBOH PEXXUM CBOOOJIHOTO TIEpeceueHUs] TPAHUI] MEXKIY
rocymaperBamu [lleHreHCKOTO ITpOCTpaHCTBa U BBOAUT eAnHyto (IIleHreHCKyI0) BU3Y.

Omnako c¢ npuHATHeM IIleHreHCKUX COTIJIAIIEHWH BO3HUK psifi BompocoB. OTKpbITHE
BHYTPEHHHX T'DaHHUI] TpeOyeT BBEJEHU €INHbBIX ITPABUJI MEPeceYeHms TPAHUI] BHEIITHUX, TO €CTh
CO CTpaHAMH, He BXOIAIIMMHU B HHTETPAIIMOHHYIO TPYHIHUPOBKY. ['DaHUIBI OTKPBIBAIOTCA HE
TOJIBKO JIJISI 3aKOHOIIOCIYIITHBIX TPAXK/aH, HO U IJIs IPECTYITHBIX 3J1EMEHTOB (Oy/[b TO MECTHBIX TN
WHOCTPaHHbBIX). COBEPIIUB MPECTYILIEHHE, IPECTYITHUK TeIlePh JIETKO CKPhIBAETCsA Ha TEPPUTOPUH
JIpyroii crpaHbl. Vcmosb30BaHUE CPENCTB U MEXaHU3MOB, IPENOCTABJISIEMBIX COTJIAIIEHUSAMH O
B3aMMHOU ITPABOBOI IIOMOIIHA, MOXKET IIOIIPOCTY OKA3aThCA CJIHUIIKOM JIOJNTHUM. I1oJTHOE OTKpBITHE
rPaHHII, OTMEHA MMaCIOPTHOTO ¥ MHOTO JIMYHOTO KOHTPOJISI TPEOYIOT OJHOBPEMEHHOTO TIPUHSTHSA
IIeJIOTO psifla JAPYTHX He MeHee cepbe3HbIX Mep. I 5Toro, B CBOIO Ouepeb, HeoOXOoAauma
cylecTBeHHas pedopMa MHOTHX 00J1acTel HAIIMOHAJIBHOTO 3aKOHO/IaTEIbCTBA U MIOJTUTUKH.

Ha Takywo pedopmy ObUTH TOTOBBI IIOUTH JIaJIEKO HE BCE CTPAHBI-yUYACTHUIIHI EBpomeicKkux
coobmectB. Ilo 5TOM mTpUYMHE B3aKPENUTh IpaBWwia 00 OTMEHEe TMOTPAHUYHOTO KOHTPOJIS
HEIOCPEACTBEHHO B YUYPEIUTETHHBIX IOTOBOPax wiu mpaBe CoOOIIECTB OKA3a7I0Ch HEBO3MOKHBIM:
HYKHO OBLIO COTJIacHe BCeX.

Takum 00pa3oM, MOXKHO CZleJlaTh BBIBOJ, UTO IIleHreHCKHe COTJIAIEHUs MPeACTaBIIsIIN
co00lf MEXXAYHAPOAHBIA JIOTOBOP, IOJIMHCAHUE KOTOPOTO IIOPOXKAAI0 OOJIbIIOE KOJIMYECTBO
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po0JIeM: yBeJITMUeHHEe KOJTMYECTBA SMUTPAHTOB; YMEHbIIIEHE TIOTPAHUYHOTO KOHTPOJISA, 8 TAKXKE
HEeOoOXOIMMOCTh yPeryJIUpOBaHUs HAIlMOHAJIBHOTO 3aKOHOJaTeIbcTBa. CTpaHbl, HE IO/IIHCABIINE
JaHHble akThl (Benukobpuranus, Upaauaus u JlaHus), y4acTBOBIM B IaHHBIX OTHOIIIEHUAX KaK
CaMOCTOSITETbHBIE CYyOhEKTHI MEKAYHAPOIHOTO TpaBa. OHU OCYIIECTBUJIA CBOU CyBEPEHHbIE ITpaBa
U He IPUCOeANHUITUCH K IIIeHTeHCKUM COTJIallleHUsAM.

Ananmuaupys uHTerpanuio EC, MOKHO BBISIBUTH, YTO 0Opa3oBaHUE MOJIOOHOTO COI03a YIKe
WMeJI0O MEeCcTO B HcTOpuHM. Ha Ham B3IVIAA, JaHHBIM IIyTh WHTETPAINU, C OIpe/eIeHHBIMU
OTOBOPKaMH, B X0/ie KOTOPOTO B Hauasie 00pa3yioTes o0Ire HaIHAIMOHAIbHBIE OPTaHbI BJIACTH, a
TOCJIEJICTBUN yUPEXKIaeTcs CO3, y:ke uMesa mecto ObiTh mpu obpaszoBanmu CCCP. B xogze
OXTsAOPHCKOY PEBOJTIONHH U ['park/IaHCKON BOMHBI HA TeppUTOPUHU ObIBIIEN Poccuiickoi mMmnepun
cHOpMUPOBATIUCh HECKOJIBKO COBETCKHUX PpECIyOJIMK, OOpa30BaHHBIX II0 HAIMOHAJIHBHOMY
npusHaky: PCOCP, YCCP, BCCP, 3C®CP. BoJiee Toro, BCKope ocjie 00pa30BaHMsA 3THX PECIIYOIUK
Havajach WX HWHTerpanus B Oy/ylllee COI0O3HOe TrocyaapcTBo. ®PopMasbHO UYeThIpe OCHOBHBIX
coBerckux pecayoauku (PCOCP, YCCP, BCCP u 3C®CP) cumTainch <«HE3aBUCUMBIMHU
rocyzmapctBamMu». OJIHAKO yKe CylllecTBOBasa efAuHas apMmus. bosiee Toro peasibHas BJacTh Ha
HaIlMOHAJIPHBIX OKpPaWHAaX HAaXOJINJIach B pyKax MECTHBIX KOMIIAPTUH, KOTOPBIE HA JieJie BXOJWIN B
coctaB PKII(6) Ha mpaBaXx MeCTHBIX opraHuzanuii. Takum o6paszoM, npu (opMarIbHOU
«HE3aBHUCHUMOCTH» OKpauHbl (PaKTHUeCKH OBbUTH HWHTErPUPOBAHBl B €IUHYI BOEHHYIO H
TTOJINTUYECKYIO CTPYKTYPY C IIeHTpoM B MOCKBe.

Yike 7 MapTa 1919 rojia YKpauHCKOE COBETCKOE ITPABUTEIHCTBO MMPUHSJIO TIOCTAaHOBJIEHHE 00
oobvemuuenn BCHX PCOCP u CHX VYCCP, a Takxke 0 CIMAHMU OaHKOBCKUX CHCTEM JIBYX
pecnybsiuk. B uMioHe TOro ke rojia BHIILIO IocTtaHoBjaeHue BIIMK o BOEHHOM COI03€ COBETCKHUX
Poccun, Bemopyccun, Ykpaunsl, JIuteel u JlatBuu (Borisenok, 2015 : 184-185). B mocnencrsuun
OBbLT IPUHAT «MTHTEPHAITMOHAIUCTCKUU » IIPOEKT, B COOTBETCTBUH C KOTOPBIM BCE CYII[€CTBOBABIIIHE
Ha TOT MOMEHT OCHOBHBIE COBETCKHE PEeCIyOJIUKHU MOJIydasu (GOpMaJIbHOE PaBHOIIPABUE APYT C
JIPYTOM, B pacueTe Ha Oy/AyIIyI0 cCOBeTH3aI1io Bceld EBpoIbl. 9TO MpUBEJIO K TOMY, 4TO J[oroBop 06
obpazoBanuu CCCP ObuL1 mojamucaH 29 Aekabps 1922 roza, a y:ke 30 aekabps 1922 roga |
BcecorosHbiii chesn COBETOB 0100pHII €ro.

PCOCP u BoizesuBIInecsa u3 Heé panee Ykpaunckas CCP (YCCP), Benopycckas CCP (BCCP)
u 3akaBkasckas Coruanuctuueckas ®PenepatuBHasa Coperckaa Pecmybsmka (3CPCP)
oopequusanuch B CCCP, kaxjasa HU3 peciybMK KOTOPOro ¢GopMasibHO CUMTAIacCh CyBepPEHHBIM
TOCy/IapCTBOM.

Ha wHam B3mIsifi, JaHHBIA WHTETPAIMOHHBIA IIpollecC MbI BHUAWM U mnpu co3ganuu EC.
B 06pa3oBaHHBIX COOOIECTBAX HA ITIEPBOM 3Talle HHTETPAIIUU MOSIBJISAIOTCA O0IIe OPraHbl BJIACTH,
KOTOpbIE€ YIIOJTHOMOYEHBI NMPUHUMATh PEeIIeHUs], 10 BOIPOCAaM BXOJSIIUM B UX KOMIIETEHITHIO.
OnxHako, rocyAapcTBa-wieHbl SBJISIOTCS PaBHONPAaBHBIMH W HE3aBUCHUMBIMU TOCY/IapCTBAMHU.
B mocsienctBun  opraHbl  OOBEAUHSIOTCSA, TaKKe mNoamuchiBaloress IlleHreHCKUe COTJIamieHus,
KOTOpbIE YCTaHABJIUBAIOT CBOOOJHBIE TPAHUIIBI B IIpe/iesiaX COOOIECTB, a TOJIOKUTEIbHAS
JIMHAMHUKAa SKOHOMUUYECKOTO Pa3BUTHS COOOIIECTB, a TaKKe aKTyaJIbHOCTh HJIEH CTOPOHHHUKOB
(emepannama cosmaeT MPEeANOCBUIKU A AaJIbHEHINel WHTErpamyu, YTO B UTOTE IPUBOJIUT K
TOJITHCAaHUIO 7 heBpassa 1992 rosia MaacTPUXTCKOTO JIOTOBOPA U CO37[aHNI0 EBPOTECKOro coro3a.
CorstacHo cTaTbe A JOTOBOpa CTOPOHAMH yUpekaaics EBporeickuii cors.

Cnenmyer ckaszaTb, YTO JAHHBIM JIOTOBOP He IpeKpaliana JeATebHOCTh EBporeicKux
coO00IIIeCTB, BCe TPU COOOIECTBA ITPOJIOIXKAIN CYI[eCTBOBaTh, HO Tak Kak Cor3 cospaBajicsa Ha
O0aze EBpomenckoro 5KOHOMHUYECKOTO  cooO0IllecTBa, OHO IO YCJOBHUSAM  JIOTOBOpPaA
IIepeuMeHOBBIBAJIOCh B EBpoIelickoe coo0IIecTBO M JOMOJIHSIOCH CJIEAYIONINMHE IT0JI0KEHUSIMU:
BH30Bas IIOJINTHKA, OOpa3oBaHUeE, 37paBOOXpaHEHHE, KYJIbTypa, IIOJIOXKEHHE O €EBPOIEHCKOM
Trpa’k/IaHCTBE, CO3/IaHKWE TPAHCIIOPTHOU CETU, Pa3BUTHE IMPOMBIIIIEHHOCTH U COTPY/HUYECTBO B
nesisix passutusa (Borko, 2003: 261). /IBa Apyrux cooOIecTBa COXPAaHUJINCh B HEU3MEHHOM BHJIE.
[Ipu sToM 23 uoHA 2002 1. EOYC npekpaTtusio cBoe CyIlleCTBOBaHUE B CBA3U C HUCTEUEeHUEM CPOKa
JleVCTBUA COTJIAIIEHHA, a €ro IMoJIHoMouusA Iepenuin kK EBpormeiickomy coobiectBy. Takum
obpasom, ocTasioch Bcero ABa coobiecta: EBporeiickoe coobiectBo n EBpaTom.

N3 Bcex y4YpemUTETbHBIX JOTOBOPOB HCTOPHS MOANMMCAHUS MaacTPUXTCKOTO JIOTOBOpa
Haubosiee cimokHa. OH ObLT OTBEPrHYT Ha pedepeHayme B JlaHMM W €/IBa HE OTBEPTHYT Ha
pedbepenayme Bo PpaHIUM, YHCIO MPOTOJIOCOBAaBIIMX 51,05 %. B Xome mociemyromero
npoBefieHHOTO B JlaHum pedepeHyMa, KOTOPBIA COCTOSIJICS IIOCJE TOTO, KaK OCYIIECTBUJIOCH
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TOJIKOBaHUE ITOJIOKeHUH J[0roBOpa, BHI3BIBAIOIIUX OCHOBHYIO 00€CIIOKOEHHOCTH lanuu, /IoroBop
6bL1 0mo6peH (Borko, 1994: 26). [IpoBezieHHBIN aHAIN3 OOIIECTBEHHOTO MHEHUSI B TAKUX CTPaHAaX,
Kak ['epmanusa u BesimkoOpuTaHus MTOKa3ajl MPUCYTCTBUE CUJIBHOU OIITO3UIIHH.

[TocnencrtBueM foroBopa ObLIIO BBeIeHHE €BPO KaK €BPOIEHCKON BAaJIIOTHI U YCTAaHOBJIEHHE
TPEX OMOp COI03a - YKOHOMHUKU M COIUIBHOU IOJHUTHUKU, MEXKIyHApOJHBIX OTHOIIEHUH U
0e30I1aCHOCTH, TPABOCY/IUS U BHYTPEHHUX JIeJI.

Kak otmeuaer M.M. BuprokoB, Ha JJAHHOM 3Talle COTPYAHHUYECTBO TOCYAAPCTB-UJIEHOB B
chepe BHeENIHEH IOJUTHUKHA, OOOPOHBI M 0€30IMaCHOCTHM 3aHHMAaeT 0co00e MeCTO B paMKax
€BpOIEeCKOTO HHTerpanoHHoro mporecca. Ilepex EC Bcrasa cepp€3Has 3aj1ada CO37aHUA
aJIeKBaTHOU WHCTUTYITUOHAIBHOU CTPYKTYPHI. [Ipu 3TOM 001I1asi BHENIHSAA MTOJIUTHUKA U TTOJIUTHKA
0e30MaCHOCTH OCTAETCS OTHOCHUTEJIPHO OTCTAIOIIMM HAIpaBJieHWEeM UWHTerpanuy, TaKk Kak B
JIAaHHBIX cdepax HeT eANHCTBA Mexky crpaHamu (Biryukov, 2004b: 73).

Bmecte ¢ MaacTpUXTCKHUM JIOTOBOPOM OBLIIO BBEJEHO €IMHOE €BPOIEHCKOe IPakAaHCTBO.
'pak/iane UMeu IpaBo rosioca Ha BbIOOpax B EBpOIEMCKUH IapJiaMeHT, OJHAKO B BHIOOpax B
HaIlMOHAJIbHbIE IIapJIaMEeHThl OHM He yYacTBOBAIU. OJTO O3HA4Yaso, 4YTO TpakAaHcTBO Corosa
JIOTIOJTHSLJIO, @ He 3aMeHsUI0O HAallHOHAJIbHOE TpaskaaHCTBO (Balsamova, 2012: 16).

JKoOHOMMYECKas WHTerpamnus B paMKax EBpocoro3a NPUBOJUT K TOMY, UTO B 1999 TOAY
BBOJUTCA €IMHAs €BPOIlefCKas BaJIIOTAa — €EBPO, TO €CTh IIPOUCXOIUT MEPEXO0/T K eIUHOMN JIEHEKHOU
cucreme (Biriukov, Ponomarenko, 2016: 181). Takum 006pa3oM, /IOTOBOP 3aKpEIUISJI BaKHbBIE
U3MEHEHHsA KOHIENTYaJIbHOTO XapaKTepa, TO €CTh OCYIIECTBIJIJIOCH ITOCTYIIATeIbHOE IBIKEHHUE K
denepanucrckoit EBpombl: eIHOE TPAKIAHCTBO, €/IMHbBIE BHICIITHE OOIECOI3HbIE OPTaHbl BJIACTH,
eHAas BIIOTA.

Kak ormeuaer M.M. BupiokoB, eBpoIleiickass HWHTeTrpamus MOporpeccupoBajia 3a CUeT
YACTUYHBIX YCTYIOK CYBEPEHHBIX ITOJTHOMOYHMH TOCYJAapCTB-WIEHOB B TIIOJIb3Y CO3JaHHBIX U
Pa3BUBAEMBIX YUYPEIUTEIbHBIMU J0TOBOopaMu HHCTHTYTOB CoobIecTB U EBpomelickoro corwsa
(Biryukov, 2004b: 141).

Ha mam B3rsAa, BhINIEyKA3aHHBIE IIO3UIIUM SBJISIOTCSA He coBceM BepHbIMH. Ciemyer
CKa3aTh, YTO MPAKTUUECKU BCE KOHCTUTYIIUH €BPOIENCKUX rOCY/IaPCTB Pa3penialoT OTPaHUIYEHHYIO
nepeziauy cyBepenurera. Paspemiaer 5To u Koncrutynus PO B crathe 79, B KOTOPOU TOBOPHUTCH,
uto Poccus MOXKET y4acTBOBaThb B MEXKTOCYIaPCTBEHHBIX O0bEeIUHEHUAX U MepeaBaTh UM YacTh
cBOuX mosiHOMOYHui. OHAKO, B C/Iydyae Iepeaadd IMOJTHOMOYHN TOCyJapcTBa He MepecTaloT ObITh
CYBEPEHHBIMH, OHHM MPOJIOJLKAIOT UMETh COOCTBEHHBbIE MHTEDPECHl U IIPEC/IeIOBATh CBOU IIEJIH.
Bosee Toro, cornmacHo no3uruu yuyeHsix o KouncrutynunonHomy npasy (I'. Esutnnexk, I1. Jlabang,
B.B. Jlazapes, B.E. UupkuH) CyBepeHUTET €JUH U HEIETTUM.

CnenmoBaresibHO, TOCyAapcTBa-wieHbl, Berymas B EC, mepemaoT psj MOJHOMOYUM, HO
OCTaIOTCS CAMOCTOSITEJIbBHBIMU CYOBEKTAMHU MEXKYHAPOJHOTO IpaBa. JlaHHYI0 MO3UIUI0 MOXKHO
MIOAITBEP/INTDH HA IIPUMepE BBEJEHUs €IMHOI €BPOIEHCKON BaiOThl. COTPY/THUUECTBO TOCY/IapCTB
[0 BOIIPOCaM JIEHEKHOW M BAIIOTHOU TMOJIMTUKU SIBJISETCS HATJISHBIM IPUMEPOM TOTO, UTO,
HECMOTPSA Ha TO, 4TO 3Ta cdepa COTPYAHHUUYECTBA TOCY/IAPCTB PETYJIUPYETCS YIPEAUTETHbHBIMU
JIOTOBOPaMH, YCJIOBHS KOTOPBIX 00s3aTeNIbHBI JIJIsI BCEX YYACTHUKOB 3TOTO HWHTETPAIlMOHHOTO
00beTMHEHUsI, TOCY/IAPCTBA CAMH PEIAOT BOMPOC 00 y4acTHH B 3TOU O0JIACTH COTPYAHHYECTBA.
ITO 03HAYAEeT, UTO rocyZapcTBa, a He Cowo3 00a7jal0T CyBEPEHUTETOM, U TOJIBKO OHU PEIIAloT,
B KakuX 00JIacTSAX COTPYAHHYECTBA OHU OyAyT NMPUHUMATh ydacTHue, a B KakKux - HeT. Takum
obpazom, Ha Kapte Mupa, He mosABiserca «Ocoboro cybobekTa», EBpomelckuil coio3 Iociie
yupeskieHuss MaacTpUXTCKOTO JIOTOBOPA MPO0JIKAJ OCTABAaThCA MEKAYHAPOAHON OpraHu3anen.
A B ciyuae mo3uruu elepayiiCToB, O TOM, YTO MHOTHE MoJHOMOUusA nepenuiu k EC, ymecTHO
BBICKA3aTh TE3WC O TOM, UTO, €CJIU TOCYAAPCTBO YCTYIIAeT CBOU IMOJTHOMOYHUS JTOOPOBOJIBHO, 3TO U
€CTh peayIn3aIlusi CyBEPEHUTETA.

Eme oguuM stamom wuHTerpanuu EBpoOIEHCKOro corosa, siBysieTcsi JJOrOBOp O BBeIEHUU
Koncrurynyu g1 EBponbl. JlaHHBIN JOTOBOP OBLI HMOAINCAH 29 OKTAOpPSA 2004 T., HO B CHJIy HE
BeTynwiI. Tak Kak A1 BCTyIuleHus: KOHCTUTYITUH B CHJTY €€ JIOJIPKHBI ObUTH paTU(MUITMPOBATH BCE
crpanbl EC. Eciin XoTs ObI 0/1HA cTpaHa-wieH He patTudumupyer KOHCTUTYIIUIO, OHA HE BCTYIIUT B
CHJIy; HO 9TO He MPUBEZET K pacuany EC, mMOCKOJIbKY B TAKOM CJIydae Bce MpeAbIAyIIue JOTOBOPHL,
MO/ITIMCAaHHbIE €ro WieHaMH, OCTaHyTcsl B cuwie. Ha pedepeHmymax, COCTOSBIIUXCSA 29 Mas
2005 roz1a Bo @pannuum u 1 uoHA 2005 roga B Huzaepnanmax, nmpoekt Konctutynmuu EC 6bLt
otBepruyTr. Bo ®pannuu npotuB KoHCTUTYynmU MIPOTOJIOCOBANIO 54,9 %, TpU 5TOM  SBKA
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n3buparesiedl cocraBuia 70 %, 4YTO ABUJIOCH OYE€Hb BBICOKHM IOKazaTesieM. B Hunepianaax, rae
sIBKa u3buparesieii coctaBmwia 63 %, 61,6 % MPOroJ0COBaBIIMX OTBEPIVIH IPOeKT KOHCTHUTyIUU
EBpormeiickoro cor3sa, "3a" Beickazanuch 38,4 % (Butorina, Kaveshnikova, 2016: 92).

Ha cammure EBpormeiickoro corosa, cocTosBIeMcs 16-17 UI0HA 2005 roja, Bexukobpuranus,
[Mopryranus, Jlanusa u Vpianausa oOBABWIN O IepeHOCE Ha HEOIpeJeJIeHHOe BpPeMsl CBOUX
HaIMOHAIBHBIX pedeperaymoB. IlIBernus 3aaBuia, yto He paruduiupyer OcHoBHOM 3akoH EC 10
Tex 1op, moka @pannusa u Hupepsaupl He TPOBEAYT IOBTOPHBIX pedepeHyMOB.

Kak cunraer 0. Kpyk, uro pazpaborannas KOHCTUTYIIHSA ITPEACTABIIAIA JOBOJIBHO OOJIBIIYIO
yTPO3y CYBepEHUTETy HAlMOHAJIBHBIX TOCYAapCTB — 4ieHOB EBpocorsa. JIOKyMeHT MO3BOJIAII
CTpaHaM-WiIeHaM MCIOJb30BaTh CBOIO BJIACTh JIMIIb B TeX cdepax, KOTOpble He SABJIAIOTCA
KoMmIeTeHnen camoro EBpormeiickoro corsa. CiemoBaTesibHO, Ipu ono00peHun KoHcTtutyrmuu
EBpomnerickoro corm3a BO3MOKHOCTH YyTPAThl JOJH TOCY/IapCTBEHHON CYBEPEHHOCTH OBICTPO
Bospacrainu (Krook, 2009: 15).

Kak ormeuaet A.A. Moucees, penepariys Ha ocCHOBe EBpOIeicKOro cor3a Bpsifl I BO3MOKHA,
TaK KaK HeT OCHOBaHWM, IIPHU KOTOPBIX JIOTOBAPUBAIOIIUECS CTOPOHBI ObUIM Obl 3aMHTEPECOBAHBI
OTKAa3aThCsl OT CyBEpEHHUTETa B IIOJIB3Y €AUHOro IleHTpa. ['ocymapcrBa EBpombl TpaiMITMOHHO
CTpeMSITCSI K HE3aBUCUMOCTH C COXpaHEHHEM cBoero cyBepenureta (Moiseev, 2007: 37).

C IaHHBIMU BBICKA3bIBAaHUSAMU HEJIb35 HE COTVIacUThCs. ['ocyapcTBa-4jIeHbl HE COTJIaCHUINCH
¢ yBesuuenueMm nosHoMounii y EC. He moazmep:kanu JaHHYIO HAEI0 W TpakJaaHe TOCyZapCTB,
ITPOTOJIOCOBABIINX IPOTUB EBpomerickoii Koncrturynmu. Ha Ham B3I/, 5TO CBSI3aHO, IIPEX/E
BCero, ¢ TeM, 4To KoHCTUTYIIUA mpeAmoarajia 0TKa3 OT IPUHIMIIA KOHCEHCyca U 3aMeHy ero Ha
MPUHIUI OOJBIIMHCTBA U Ompezesana komuereHnuio EC. 9To MOIIo HETaTUBHO OTPAa3UTHCA Ha
HaIlMOHAJIPHBIX HMHTEpecax TOCyJapcTB - 4WieHOB. B ciyuae mpuHaTHsa KOHCTHTYIUH, MOKHO
rooputT o ToM, uyTo y EC mossiaiorea npusHaku KoHdenepanuu. ITO CBA3aH ¢ IPUHIUIIOM
«DOJIBIITMHCTBA» TP MPUHATHU PEIIeHUN, eINHOe TPaKJaHCTBO, €UHAs JeHeXKHas CHCTeMa,
eqWHasd HaJHAlMOHAJIbHAsA cHUcTeMa opraHoB, ¢uar u ruMH. OjiHaKo, OOsA3HH YTPaTUTh
CYBEPEHUTET, a TaK»Ke 3a00Ta 0 HAITMOHAJIPHBIX MHTEPECAX IIPUBEJIO K OTKa3y OT JAHHOU HJIEH.

OpHako Ha JaHHOM MOMEHTeE eBpoIlelicKas HHTerpanus He 3akaHunBaeTcsA. B iekabpe 2007
Ob1 moamucaH JIuccaOOHCKHME JIOTOBOP, KOTOPBHIA ObLI TpH3BaH pedOpMUpPOBATH CHUCTEMY
ynpasyieHuss EBpocoro3a v 3aMeHHUTH He BCTynuBIIyI0 B crty Konerurynumw. [To JluccaboHckomy
JmoroBopy EBporeilickoe cooOOIIEeCTBO TIepecTaeT CyIIecTBOBaTh, a €ro IpPaBOIPEEMHHKOM
cranoBuTcs Coto3 B 1esioM. To ecTh, BBOUTCS IIPUHITUIT €IUMHOM MTPaBOCYOBEKTHOCTH. DTO 3HAUUT,
YTO MPU 3aKJII0YEHUN MEXKIYHAPOJIHBIX JOTOBOPOB, U3/IaHNU aKTOB M B WHBIX IIPABOOTHOIIEHUSX
Co103 BBICTYIIAET KaK eANHOE IIeJI0e.

B cratbe 4 JqoroBopa ObUTM CcHOPMYJTUPOBAHBI OCHOBOIIOJIATAIOIINE IPUHITAIIBI
B3aMMOOTHOIIIeHUN  EBpomelickoro coio3a ¢ ero rocyZapcrBaMH-WieHaMHy: IPUHIUIL
caMOOBITHOCTH U wuAeHTHYHOCTU. CiieloBaTeIbHO, JaHHBIE TPUHIUAIBI IIPEJIOJaraad, dYTO
HeCMOTpsi Ha mnepenaBaeMble COM0O3y ITOJTHOMOYHSA, 3TO HE HAHOCUT YIIEPO TOCyAapCTBEHHOMY
CYBEPEHUTETY.

B pamxkax ananmmsa JluccaBOHCKOTO /0roBOpa, HEOOXOAMMO CKa3aTh, YTO MHOTHE YUeHbIe-
koHctuTynnoHanuctol (PK.-I1. Kakxke, O. bo, M. Tpornep, B.E. Yupkun, B.A. CrpaiiyH) npezaraioT
BBIJIEJIATH TIOMUMO 3aKOHO/IaTETLHOM, UCIIOJTHUTETLHOM U Cy/IEOHOU BJIACTH OTIEIbHBIN BUJ BJIACTH —
yUpeaUTETBHYIO BIaCTh. 110 MX MHEHHIO, OHA TIPEJICTABJIAET COO0M MEPBUYHYIO, CAMOCTOSTEIHHYIO 1
HE3aBUCHMYIO0 IIyOJIMUHYIO BJIACTh, 3aKJIQ/IBIBAIONIYI0 (baKTHYECKHE W/WJIN TPABOBBIE OCHOBBI
OOIIIECTBEHHOTO M TOCYZapCTBEHHOTO CTPOs (IepBOHAYasbHAsA) W 3aTeM KOPPEKTHPYIOIIYIO,
IIepeCMaTPUBAOIIYI0 WX (MHCTUTYIIMOHAJIbHASA). B KOHCTUTYIIMSAX OOJIBIIIMHCTBA €BPOMEHCKUX
TOCYZIapCTB YKas3bIBAeTCs Ha TO, YTO €JUHCTBEHHBIM HCTOYHHKOM BJIACTH BBICTYIIAeT HApPOZ. IATO
O3HayaeT, 4YTO C TMPABOBOM TOYKKW B3pEHHs HMEHHO Hapojay TIPUHAUIEKUT IIepBOHAYAIbHAS
yupenuresbHas Biactb.  CJleIOBaTENIbHO, YUYPeQUTENbHAs BJIAcTh  00JIa/laeT  HaWBBICIIEH
JIETUTUMHOCTBIO, a €€ aKThl UMEIOT OOJIBIITHI BEC II0 CPABHEHUIO C aKTaMHM JIPYTHUX BETBEH BJIACTH, T.K.
OHM TIPUHUMAIOTCA HApOAOM (HEIOCPEJICTBEHHO WJIM 4Yepe3 CHCTEMY IIPEACTaBUTEIHHOU
JIEMOKPATHH).

ITonbiTka EC 0OpUHATH KOHCTUTYIMIO IyTeM pedepeHayMa B TrocCy/lapcTBaxX-ujeHax
mpoBajiwyack. JTO JlaeT HaM OCHOBAaHWE IIOJlaraTh, YTO HOCHTEIb I€PBOHAYATHLHOU
yUpEeIUTENbHON BJIACTH HE TMOAJAEPKAJ WJIeI0 CO3/IaHUsA eINMHOTo EBpOIeicKoro rocyaapcrasa.
JluccaboHCcKMil JOoroBOp OBLI, B CBOIO OYepeAb, IONBITKOM OOOUTH IEePBOHAYAIBHYIO
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YUPEJIUTENIPHYIO BJIACTh, IIOCKOJIBKY OH OBLII MPUHAT HEIOCPEICTBEHHO T'OCYAapCTBaMHU-UIeHAMU
EC, xotopbie He 00J1a/1al0T, B COOTBETCTBHU C IOJIOKEHUSIMH COBPEMEHHOU TEOPHUHU ITyOJIMIHOTO
MpaBa, IePBOHAYAIBHOH yUPEAUTETBHOH BJIACTHIO.

Hcxons u3 BBINNIECKA3aHHOTO, PAa3BUTHE €BPOIEHCKOTO MpaBa M EBPONEHCKUX COOOIIECTB,
paciiupeHre UX KOMIIETEHIIMH ITOJIOXKHJIO Hadasmo EBporelickoMy corosy. B mociezicTBue coio3
CYIIIECTBEHHO PACIIUPUI CBOIO KOMIIETEHIINIO, IIOCKOJIBKY COTPYAHUYECTBO OCYIIECTBIISIOCH HE
TOJIBKO B D9KOHOMHUYECKOH cdepe, HO U B 00/1aCTH BHEIIHEH IMOJUTHKH, IIOJUTHKA O0€30IaCHOCTH,
a TaKyKe BHYTPEHHHX JieJ1 U IocTUNUU. [ToSBUINCh HaHAIMOHAIbHBIE OPTaHbl U BBEJIOCH €IMHOE
rpakfaHcTBO. B ciyuyae mnpuHsaTHsS KOHCTHTYIMM, Ha HAIl B3IVISZ, MOKHO TOBOPHUTH, YTO
EBpomnerickuii cO103 UMeJT TOCTaTOYHO MPU3HAKOB, KOTOPBIE JIAI0T HAM I10JIaraTh, YTO IE€pe HaMu
Koudeneparusi. OfHaKO MOIBITKA BBECTH eIMHYI0 EBPOIENCKYI0 KOHCTUTYIIMIO IIPOBAJIMIACH, TEM
cambiM EC He cTas1 yHUBepCATIbHBIM 00beITUHEHUEM, OTJIMYHBIM OT MEKAYHAPOAHON OpraHU3aIuu
B ee OOIIEeNpUHATOM TOHUMaHuHu. Hapo/1, Kak HOCHTeIh IepBOHAYAIPHOU yUpPEIUTEIbHOU BJIACTH,
He TIo/I/iepsKajl U0 CO3IaHus eMHOTr0 EBporeiickoro rocyaapcrpa. 3/1eCb YMECTHO IIPUBECTH B
npuMep TOUKy 3peHus A.B. JlabuWTCKOTO, KOTOpPBIA CUHMTAaeT, 4YTO KOHdeepamus —
3TO 00beITMHEHNE, KOTOPOE SIBJISIETCS IEPEXOAHOH JO0 K denepaTUBHON (opMe YCTPOUCTBA,
b0 MOXKEeT IpPUBECTH K moJHOMy pacmaxay coioda (Lafitskiy, 1991: 32). CrnemoBaresbHO,
MesKIyHapOoaHasi OpraHU3aIis MOXKET CTaTh Ha4aJIoM JIJIs1 KOH(eepalyu.

4. PesyabTaTsl

B Hacrosmee Bpemsa B EC Hakomuiaoch IOBOJLHO MHOTO mpobsieM. Tak, 23 Hi0HS 2016 roga
mpoiies pedepeHayM o wieHcTBe Beankobputannu B EBponeiickom corose. Co3bIB pedeperayma
OBLT CBsI3aH C HEOBOJILCTBOM BeslMKOOpHTAaHUM CBOMIM CTaTycOM. BesTMKOOpuTaHUs IIpejiarasia
EBpomnerickoMy €003y PEmIuTh Ps/ BOIPOCOB CBS3AHHBIX C: a) o0ecredeHneM eJUHCTBA OOIIero
pbiHKa Juis Bcex crpaH EC, a He Toinbko i crpaH EBpo3oHb; 0) TNOBBIIIEHHEM
KoHKypeHTocriocooHocT EC U CHIDKEHMEeM YPOBHSI OIOPOKpPaTUHM W PeryJMpOBaHHsA OU3Heca;
B) IVIABHBIM BOIIPOCOM SIBJISUICS OTKa3 BeslMKoOpHUTAaHWUM ydyacTBOBAaTh B IOCTPOEHUM BCE OoJiee
TECHOT'O TIOJTUTUYECKOTO COI03a.

HepaspeliileHne HaHHBIX BOIIPOCOB IPHUBEJIO K TOMY, YTO 51,89 % OpHUTAaHCKUX IOJAHHBIX
MIPOTOJIOCOBAJIM 3a BbIXoZ, u3 EBpocorosda, 48,11 % - Beickazaiuch mporuB (Official result).
CrenoBartesibHO, OJKUIAETCS, YTO BestmkoOpuTaHusa mokuHeT EBporneickuii cor3 B 2019 Tojy.

Cuuraercsi, UTO ITOCJEACTBUSA BBIXOZa M3 COmO3a OyayT Haubosiee OIyTUMBIMU B TaKHUX
00J1acTAX, KaK IpsMble HHOCTPAHHbIE HHBECTUIINH, OpUTAaHCKUH BKJIaA B O10/ker EC 1 Murparnus
Ha OpuTaHckui peHOK TpyzAa (Research Briefings).

5. 3aKJIIoueHue

Ha cerogHAmHWA AeHb HaOJOaeTCs KPHU3UC B OTHOIIEHUSX EBPONIENCKOro coio3a u
Poccun. Cutyanmsa Ha YKpawHe KOJIOCCAJIBHO H3MeHWsa OTHolneHus Mexay Poccuii u EC.
EC o6BuHMI Poccuio B aHHeKcuW KpbiMa M B HCIOJIb30BAaHUHM BOOPYKEHHBIX CHJI Ha YKpawHe.
Poccus Bosnoxuna Ha EC GOJIBIIYIO OO TTOJIUTUYECKON OTBETCTBEHHOCTH 32 BOOPYXKEHHYIO M
HE3aKOHHYIO0 cMeHy BiacTu B Kuese. B urore EBpocoro3 3aaBui, 4To He paccMarpuBaeTr PO kak
CBOETr0 CTPATETMYECKOTO MAapTHEPA, YTO, B CBOIO OUYEpEe/lb, IPUBEIO K MACIITAOHBIM CAHKITUSIM B
OTHOIlleHUU Poccuy, KOTOpbIE MOSTATHO PACHIUPAKTCA W NEPUOAUYECKH IIPOJAJIEBAIOTCA.
EBpomnefickuii cor03 3aKpbLl IleperoBopbl ¢ P®, 1o HOBOMY COIJIAllleHUI0 ¥ BU30BOU
Jubepayn3anuy, IIPEeKPaTH OTpacjeBble AUAJOTH U KOHCYJIbTallMUd. Poccus B OTBeT BeJa
OTPaHUYEHHS HA UMIIOPT CETbCKOX03SIUCTBEHHOU ITPOAYKITHH.

XoueTcd OTMETUTh, UYTO He Bce TrocyzapcrBa-wieHbl EC mOAEpKUBAIOT CAHKIIUU B
oTHOIleHUN Poccuu. AHaJIOTMYHA TO3UIMSA €BPOIEHCKOro OM3Heca, KOTODPBIH BeChMa JKECTKO
3aBsAi3aH Ha POCCHIO, U KOTODPBIH OTJIMYHO IOHWMAET, YTO BApHAHTOB y HEr0 HEMHOTIO: JIM0O
MIOJTHOMACIITaOHOEe COTPYAHHUYECTBO ¢ Poccueid, smb0 My4uTenbHas THOENb IO IIPECCOM
MOJIOKEHUH coryameHus o cBoboguoii toprosiie ¢ CIITA. Curyamus Ha YKpawHe CTOJIKHYJA
uHtepecbhl EC u P®. EBpocoio3 u Poccust ucxoisiT U3 TOro, YTO BO3BpaT K mpexkHeMmy (opmary
OTHOIIIEHU! HE BO3MOJKEH.

Henpunsarue KoHcTuTynmu U JajibHEHIIe WHTErpanunoHHbie Tpobsiembl B EC, BO3HUKIIIIE
npobsembl BHyTpu Col03a, a Takke B3aMMOOTHOIIEeHUs1 ¢ PO maroT moHsTh, uTo EBpomeickuii
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COI03 Ha CeI‘O,Z[H}IIHHI/Iﬁ JA€Hb TaK MW OCTaJICA MeHCILYHaPOIIHOfI oprannsaunef/’l, HO C pAAOM
IIPU3HAKOB.
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IToIUTHKO-IIPABOBOH CTATYC MEKAYHAPOXHON OPraHU3aINn:
coBpeMeHHbIE ITPOOIEMBI

Cepreii A. Kpacos 2- *, flkoB TUXOHOB 2

aCaMapCKUM HallMOHAIBLHBIN HCCIIEI0BATEIbCKUN YHUBEPCUTET UMEHU
akaziemuka C.I1. Koposnesa, Poccuiickasa ®eneparnus

AnaHOoTamuAa. JlaHHad CTaThs MOCBAIIEHA AaHAIN3Y MMOJUTUKO-TIPABOBOTO CTaTyca
EBpomneiickoro Coio3a. PaccmarpumBaercsi uCTOpHUsS CTaHOBJeHWs ©W pasputus EC. ABTOp
000OCHOBBIBAET BBIBOJ], UTO BKJIIOUEHHE CTPaHbl B EBpomeNCKUil COI03 ABJIAETCS MOJTUTHYECKUM
pelieHueM. ITOT (aKT MOATBEPXKJAeTcs HpumepoM mAToro pacuiupeHus EC U monsITKoU
BriiounTh Typruio B EC. IIpoBezieHO cpaBHEHHNE HMHTETPAlIMOHHBIX IIPOIIECCOB, IMPOUCXOAIINX
pu obpazoBannu CCCP u EC; cnenaH BBIBOJI, YTO OHM cXOXKH. Ha mepBoM 3Tame WHTerpamuu
MOSABJISIIOTCSL OOIIMe OPTaHbl BJIACTU; MOcje 3Toro opranbl EC 00beIUHAIOTCA U YCTAaHABIHUBAIOT
cBOOO/IHBIE TpaHHUIBL. PaccMaTpuBaeTcsi BONPOC O HOJUTUKO-mpaBoBou ¢opme EC. ABTOp
MIPUXOJIUT K BBIBO/Y, YTO Pa3BUTHE €BPOINENCKOro IpaBa M, pacIIMpeHHe UX KOMIIETeHI[UH,
MosABJIEHNE OOIINX UHCTUTYTOB, OTKPBHITHE T'PAHUIl, BBeJIeHNE e/IMHOTO I'DaKJAaHCTBA, IPUHATHE
equHON eBporeiickoil BamoTel Morio npuBectu EC k Kondenepauuu. Onnako EBponelickas
KOHCTUTYI[UsI He Obuta mnpuHATA, nosroMy EC He cTaji yHUBEPCAJIBHON MEXIYHAPOIHOU
OpraHU3alyu B ee OOIIEPUHATOM CMBICIIE.

KaroueBble cjioBa: CyBepeHUTeT, HA/IHAIIMOHAIBHOCTb, WHTETPAIUA, MeKIyHapOHBIN
JIOTOBOP, MEXKAYHapOAHAs OpraHusanusa, Kondeaepanus, ¢peeparus.
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Abstract

The article discusses the rights of some of the most vulnerable groups of the population in
international and national law. In particular, it is noted that the rights of the most vulnerable
groups of the population as a type of human rights exist within certain states. The implementation
and protection of the rights of the most vulnerable groups of the population is a pressing issue,
both for the entire international community and for individual states. The interaction of
international and national law in the field of the rights of the most vulnerable groups of the
population is carried out to satisfy social interests.

One of the challenges in protecting the rights of the most vulnerable groups of the population
is the need to intensify efforts to eradicate all forms of violence against women. In the context of
globalization, the rights of children and persons with disabilities are also of great importance, both
for individual states and for the entire world community as a whole.

Keywords: international law; the rights of the most vulnerable groups of the population, the
elimination of all forms of violence against women and of children; the rights of the disabled,
national law.

1. BBenenue

IMousTue HanboJiee YA3BUMBIX TPYIIT HACEJEHHSA MOSBUIOCh B MEXKAYHAPOIHOM IIpaBe BO
BTOpO# mosioBrHe XX Beka. /[0 3TOr0 B MeXAyHApOAHOM IpaBe He ObLIO TEPMUHA, KOTOPBIHA
00beqUHST OBl KEHIIUH, JIeTel, MOAPOCTKOB, MHBAJIKUIOB U MHOTHE JPYTHE ySI3BHUMBbIE TPYIIIIbI
HaceJeHusi. B COBpeMEHHOM MHpPE TEPMHH «ysI3BUMBIE TPYIIIbI HACEJEHHUs» BCE Yallle HAXOIUT
CBO€ 3aKpeIlIeHHe B MeKIyHAapOHO-TIPAaBOBBIX JIOKYMEHTaX.

Cnenyer uMeTh B BHUY, UTO IIpaBa HauOoJiee Ys3BUMBIX TPYIIN HAaceJeHUs CYyIIEeCTBYIOT B
paMKax OIpeleJIEHHBIX TOoCyAapcTB. Kask/plii 4eloBEK ITOJIb3YETCS TOJIPKO TEMH IpaBaMH U
cBoOOZaMHM — COIMAJIbHBIMH, SKOHOMHYECKMMH U TIOJUTHYECKUMHU, TPa’KJaHCKUMHU U
KyJIbTYPHBIMH, KOTOPBIE MPEIYCMOTPEHBI KOHCTUTYIIMEH W 3aKOHAMU T€X CTPaH, i€ 5TH JIIOAU
»kuByT (Movchan, 1982: 20).

2. MarepuaJjbl 1 METOAbI

B nporiecce uccnenoBanusa NpUMeEHSIICA KOMIUIEKCHBIN TOAXO/ K PACCMOTPEHHIO U3y9aeMbIX
pobJieM. ABTOpP PYKOBOZCTBOBAJICA ITOJIOKEHHUSAMU OOIIel TeOPUH MpaBa U TOCyAapCTBa U TEOPUU
MEeXIyHapOAHOrO IIpasa.

* Corresponding author
E-mail addresses: marya_babanova@inbox.ru (S.E. Smirnykh)
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[Ipy mOATOTOBKE cTaThu OBLIM HCIIOJIB30BAaHbBI CJIEAYIONINE METO/Abl: aHAIM3 U CHHTE3,
abctparupoBaHue, 0000IeHHe, AeAYKIUs, MOJIeJIUPOBaHUEe, CPABHUTEJIHbHO-IIPABOBOU METO/, U
MHOTHUE JPYTHE.

[IpaBa HauboJiee ySI3BUMBIX TPYIII HACeJIEHUs UCCIEAYIOTCSA B UX UCTOPHUYECKOM Pa3BUTHH,
YUHUTBIBasE CJIOKHBIA IIPOIECC pPeaTn3aliid, 3aKOHOMEPHOCTEH CTAaHOBJIEHHS W HBOJIIOIHH.
CpaBHHTeﬂbelﬁ METO[J KaK OJHMH K3 IJIaBHBIX METOAOB COBPEMEHHOI'O IIPpAaBOBEAECHHA
HUCIIOJIb30OBAaH B COYE€TAaHHMH C APYTHMMH METOAAaMH HAYYHOI'O IIO3HAHHA W II03BOJIMJI BBISABUTDH
CX0AaCTBAa MW pas3/induuAd IIpaB Han6011ee YA3BUMBIX TIDYIIII HaCEJIEHUA B MEXIAYHAPOAHOM H
HAIlMOHAJIPHOM ITpaBe.

HOI‘I/I‘IGCKI/Iﬁ METOJ ucCcCiIeJO0BaHUuA IIpaB HaI/I6OJ'Iee YA3BUMBIX I'DYIIII HACEJIEHUA OCHOBAH Ha
3aKOHaX GOPMaIbHOU JIOTHKH.

3. O6cy:xkaeHue

Heobxonmmo UMeTh B BUJY, UTO OCYIIIECTBJIEHNE U 3aIUTa IIpaB HauboJsiee yA3BUMbIX IPYIIIT
HaceJIeHUs B COBPEMEHHOM MeXKyHAapOJHOM IIpaBe BO3MOKHA TOJIBKO COBMECTHBIMU yCUJIUAMU
rocyZJapCTB.

OnmHa w3 BaKHEUIUX (YHKIUUA TOCY/IapCTB B COBPEMEHHOM MHPOBOM COOOIIIECTBE
3akjouaercd B oOeclieueHHMM BO3MOKHOCTEN OCYIIECTBJIEHUS IIpaB JeTell U COo3JaHUHu
MEXaHH3MOB, IPU3BAHHBIX 3allUINATh IIpaBa JTHUX TPYNI HACEJEHUS OT IIOCATATENIbCTB U
C1I0coOCTBOBATH X BOCCTAHOBJIEHHUIO.

B coBpeMeHHOM MUpe MPOUCXOAUT OTACHBIN MPOIIECC 0CIa0IeHU MEXAYHAPOAHOTO IIPaBa,
JleBaJIbBAIMA €r0 MPUHITUIIOB U HOPM. CJIOKUBIIUICA MUPOBOU IIPABOIMOPAIOK HAXOIUTCS IO
yrpo3oi kosuianca. OlHAKO B CJIydyae BOBJIEUEHUS B 3TOT IPOIleCC BCEX CTPAH MUPa BO3MOKHO
JIOCTIDKEHNE Pa3pAAKH HAUPSIKEHHOCTH HAa MUPOBOM YPOBHE, VKpeEIUIEHUE MeXKTyHAapOJHBIX
MeXaHU3MOB 3allIUThI IPAB YeJI0BeKa, IPOTPECCUBHOE Pa3BUTHE MeK/IyHAPOJHOTO IIpaBa.

Cozep:xkaHueM MeKIlyHapOJIHO-IIPABOBOTO PpEryJIMPOBaHUA BOIPOCOB IIpaB JieTell B
MeHAIoIIeMC  MUPONOpAAKe fABJAETCS  COTPYAHUYECTBO TOCYAapcTB, OCHOBAaHHOE Ha
MeK/TyHapO/JHO-IIPABOBBIX aKTaX, PA3IMYHBIX M0 ¢GopMe U I0PUAUYECKOU Cujle, HO aBTOPUTETHBIX
B CWIY €JUHOYIIHOTO MPU3HAHUA BaXKHOCTHU IIPeJIMETa PETryJIMPOBAHUSA U ero IPUOPUTETA Cpeliu
ZIpyTuX npobJieM.

Kak ormerun IIpesuznent Poccum B.B. Ilytun B Ilocianuu ®enepanpHomy CobGpaHuio
15 AHBapsA 2020 T., cyapba Poccum, ee mcropmyeckass NMEPCHEKTHBA B 3HAUYUTETHHON CTEIEHU
3aBUCUT OT YUCJIEHHOCTH HacesjeHHsA. Poccus BeTynmia B O4Y€Hb CIIOKHBIN JieMorpadpudecKui
nepuofi. Ero ocoGeHHOCTh 3aKJIIOUaeTcsi B TOM, 4YTO OJarojiapsi MPUHATBIM MepaM, YZaloch
JIOOUTHCS TIOJIOXKUTEJIBHBIX PE3YJIbTaTOB B Aemorpaduu. UV fake BBIATH HA €CTECTBEHHBIN
IIPUPOCT HACEJIEHUS.

IMoamep:kka ceMbU U ee IEHHOCTEH - 3TO Bceraa oOpaleHne K OyayleMy, K IMOKOJIEHUM,
KOTOPBIM TIPEJICTOUT JKUTh B OIOXY KOJIOCCAJIbHBIX TEXHOJIOTUYECKUX U OOIIEeCTBEHHBIX
U3MeHeHUH, onpeaessaTs cyas0y Poccru B XXI Beke. U 4T0OOb! yiKe ceifyac OHU MOTJIN Yy4aCTBOBATh
B CO3/IaHUM 3TOrO OyAyIIero M B IIOJIHOM Mepe PACKPbUIM CBOU ITOTEHIHMA, HEOOXOIUMO
chopmMupoBaTh Bce HEOOXOAUMBIE YCIOBUS JIJIS 3TOTO.

Cnenyer uMeTh B BUY, UTO MEXaHU3M oOecredeHUs 3alUThl MpaB U CBOOOJ YesoBeKa B
COBPEMEHHBIX YCJIOBUSAX MPEJCTABJISAET COOON CIJIOKHBIA IPABOBON KOMILJIEKC, BKJIIOUAIOIIUN B
cebs Kak BHYTPUTOCY/apPCTBEHHbIE, TaK U MeXAyHapoAHble cpescTBa. IIpu 5ToM peryaupyoliee
BO3/IeICTBHE MEX/IyHApOZHOTO IpaBa MPOHHUKAaeT B Takue c@epbl, KOTOpble paHee COCTABJISIN
HCKJIIOUUTEJIPHYI0 KOMIIETEHIIMIO TocyZapcTB. WHawmBuA Bce OOJbIlle COMPHUKACAETCA C
MEJK/TyHapO/IHBIM IIPABOM, COBEPIIEHCTBYIOTCS (POPMBI U CIIOCOOBI MEXKIYHAPOIHO-IIPABOBOTO
BO3/IeliCTBUA Ha IIOBeAeHue uesoBeka (Samovich, 2007: 4-5).

B cBasu c stum T'eHepanbHbli cekperaph Opranuzanuu OO0benuHeHHBIX Hamuii Kodwu
AHHaH OTMeUYas, YTO B ILEeHTpe JeATesbHOCTH Opranuzanuu OO0beAMHEHHbIX Harmuil mo/nkeH
HaXOJIUThCS YeJIOBEK, ero mpaBa, cBo6o bl 1 uHTepeck (Kofi Annan, 1999: 19).

3armuTa mpaB HanboJsiee yA3BUMBIX TPYIII HACEJIEHU ABJIAETCH aKTyaJIbHON ITpobJieMo, Kak
JUUISL BCETO MEXK/IyHAPOJHOTO COOOIIECTBA, TAK U JIJIS OTAETbHBIX TOCYAAPCTB.

B cBs3u ¢ 3THM mpezcTaBiseTcs HeoOXOAUMBIM OIPE/IeIUTh MOHATHE Hanbosiee YA3BUMBIX
IPYIII HAaCeJIEHUs B MEXK/IyHAPOJHOM IpaBe. BpI3pIBaeT MHTEPEC BOMPOC O ITPABOBOM IOJIOKEHUU
WHAUBHU/IA B MEXKIYHAPOJIHOM IIPaBe.
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B TeopeTuueckoii IpaBoOBO JIUTEPATYpE CYIIECTBYIOT PA3JIMUHbIE TOUKU 3PEHUSA 110 BOIIPOCY
0 TOM, SIBJISIETCS JIU UHAUBH/L CyOBEKTOM MEXK/TyHAPOJHOTO IIPaBa.

Tak, C.B. UepHUUYEHKO yTBEpKJAET, UTO UHANUBUABI OOBEKTUBHO HE MOTYT B IIOJTHOM Mepe
y4acTBOBaTh B MEKIYHAPOJHBIX OTHOIIEHHSAX W K HUM He JIOJDKHBI IPUMEHATHCSI HOPMBI
meskayHapoaHoro npasa (Chernichenko, 2014: 328).

I[To muenuro H.A. VYmakoBa ¢usnyeckre JHIA HE MOTYT HABJIATbCA CyOBEKTaMU
MEXK/IyHAPOJHOTO IMPaBa, MOCKOJIbKY OHU HAXOAATCA B MIOAYMHEHUN IOPUCAUKIIUN TeX WJIN UWHBIX
rOCyZJapCTB, a CyO'bEKTOB MEKIyHAPOJHOTO IpaBa XapaKTepHU3yeT B3aWMHas HENOJYNHEHHOCTD
kakoit-nm6o Biaactu (Ushakov, 2000 : 21).

3. XummeHec zie Apeuara, MIpU3HABaJI BO3MOYKHOCTh IpeIoCTaBJIeHUA
MEXKTOCY/IaPCTBEHHBIM  JIOTOBOPHBIM WHAWBHUJAM  OIpEZEJIeHHBIX IIpaB, a TaKke HuX
MesKIyHapOAHBIX cpeAcTB 3amuThl (Jimenez de Arechaga, 1983: 259-260).

CrenyeT OTMETUTh, UTO BHYTPUTOCYZJADCTBEHHOE M MEXKIYHAPOAHOE IIPaBO 0O0JaZaIoT
CBOMMHU OCOOEHHBIMU OOBEKTaMU U CyObEeKTaMU IIPAaBOBOTO peryJHupoBaHUs. B wacTHOCTH,
00BEKTOM BHYTPUTOCYAAPCTBEHHOTO IIPABOBOTO DETYJIUPOBAHUA  ABJIAIOTCA OOIIEeCTBEHHBIE
OTHOIIIEHUs, CKJIAJBIBAIOIIMEC BHYTPU TOCYAApCTBA, a OOBEKTOM MEXKIYHAPOAHO-IIPABOBOTO
pEryJINpOBaHUsA — OOIIEeCTBEHHbIE OTHOIIEHMS, BO3HHUKAIOIINE B paMKaX MEXIyHAPOIHOTO
coobmecrBa rocygapers (Ushakov, 2000: 9).

B cBsA3M ¢ 3TUM CjielyeT OTMETHTh, YTO MEXAYHAPOJAHOE U HAI[MOHAIBHOE IIPaBO B cdepe
paB HauboJiee YA3BUMBIX TPYIII HACEJIEHUS Pa3JIMYAETCS B 3aBUCHMOCTH OT O0BEKTA IIPABOBOTO
peryaupoBanusa. Tak, o0OBeKTaMH BHYTPUTOCYZAPCTBEHHOTO pPeryJMpOBAaHUA IpaB Haubosee
yA3BUMBIX TPYIINI HACeJIEHHUS SBJIAIOTCS OOIECTBEHHbIE OTHOIIEHUs, KOTOPbHIE CKJIAJbIBAIOTCS
BHYTpPHU rocyzapctB. OOBbEKTaMU Ke MeXKAyHAapOAHO-IIPABOBOTO PEryJUpOBaHUS B cdepe Ipas
HaubOoJIiee ysI3BUMBIX IPYIII HACEJIEHUSA JIOJI’KHBI OBITh OOII[eCTBEHHBIE OTHOIIIEHUSI, BO3HUKAIOIIIHIE
B paMKaX MeXK/IyHapOAHOTO COOOIIECTBA TOCY/IaPCTB.

Crnenyer uMeTb B BHJy, UTO MEXKAYHAPOJHOE IIPAaBO U HAIMOHAJIBHOE IIPABO CO3AIOTCS
OJTHUMU U TEMHU JKe CyOBeKTaMH, U IEPBOE YaCTO BBICTYIIAeT II0 OTHOIIEHHIO KO BTOPOMY Kak
cucrema 60J1ee Bbicokoro ypoBHs (Bezborodov, 2019: 3).

Mex/IyHapoiHOE W HAIUOHAJIIBHOE IPAaBO B 00JIACTH IpaB HauboJiee YA3BUMBIX TPYII
HaceJIEHUs IEUCTBYIOT B PA3JIMYHBIX cepax U MPeICTaBIIAI0T cOO0I caMOCTOSTEIbHBIE IPABOBHIE
CHCTEMBI, MEXK/Ty KOTOPBIMH CYIIIECTBYET OIIPEeZIeIEHHOE B3aUMOJIEHCTBHE.

HarmonasibHOE TTPAaBO TOCY/IApCTB BO3/IEHCTBYET HA COZEPIKAHUE NMPUHUMAEMbIX UM HOPM
MeK/[yHapoJIHOTO TpaBa. locyziapcTBa He CTaHyT co3aaBaTh st cebsa  006s13aTesbCTBa,
IpoTUBOpeydaInue ux uaesam u yeranoBkam (Lukashuk, Shinkaretskaya, 2003: 48).

B cBsA3UM ¢ 3THM ciieZlyeT UMeTh B BHUJY, YTO HAIFIOHAJIBbHOE MPABO OIPENEJISIET CTENEHb U
YCJIOBHS JIOCTYIIA TIOJIOXKEHWH MEXKYHAPOJHOTO IIpaBa O IpaBax HamboJiee YA3BUMBIX TDYIIIT
HaceJIeHUs B HAIMOHAJIBHYIO MPABOBYIO cucTeMy. [Ipu 3TOM ciieAyeT UMeTh B BHUAY, YTO HOPMBI
MeK/IyHapO/IHOTO IPaBa O MpaBaxX HauboJiee yA3BUMBIX IPYIIIT HACEJIEHUs HEe MOTYT BOUTH B COCTaB
HAIOHAIBHOTO IIPaBa, MUHYS KOHCTUTYI[UH.

[Ipencrasisercss HEOOXOAUMBIM COIVIACUTHCA ¢ yTBep:kaeHueM C.B. UepHUYEHKO O TOM, YTO
MEX/IyHAapOJHOEe U BHYTPUTOCYZAPCTBEHHOE IPABO SABJIAIOTCA CaMOCTOSATEIbHBIMU CHCTEMaMH
npasa (Chernichenko, 1999: 130-131).

Cnenyer ormMeTuTbh, UTO B Poccuu B3amMozieliCTBUE MEKIyHAPOJHOTO U HAIMOHAJIBHOTO
npasa B cdepe IpaB HauboJiee YA3BUMBIX TPYIII HACEJIEHUS OCYIIECTBJISETCS Ha OCHOBAHUMU Y. 4
cr. 15 Koncrutynuu Poccuiickoit @enepaniii, B CHJIy KOTOPOH OOIEeNpU3HAHHBIE MPUHIUIBI U
HOPMBI MEK/IyHApO/THOTO IIpaBa ¥ MEXK/IyHapOJHbIE JIOTOBOPHI Poccuiickoit ®enmeparuu
SIBJISTIOTCS COCTABHOM YACThIO €€ ITPaBOBOM CHCTEMBI.

B cuny u. 1 cr. 17 Koucrurymum Poccuiickoit ®eneparuu B Poccun mpusHaoTes u
rapaHTUPYIOTCSI TpaBa M CBOOOJBI UeJIOBEKAa W TPAKJAAHWHA COTJIACHO OOIIenpPU3HAHHBIM
MPUHITAIIAM U HOpMaM MeK/yHapOJIHOTO MpaBa.

Cnenyer umeTb B BHUJY, YTO POJIb MEXKAYHApOJHOTO IpaBa KaK OCHOBBI /JII Pa3BUTHUA
BHYTPUTOCYZJADCTBEHHOTO  mpaBa  TpeOyeT  BKJIIOUEHUs B  IIpOLleCC  peanu3aruu
BHEITHENIOJIUTUIECKOTO Kypca Poccuiickoit @esepanyii rocyZJapCTBEHHBIX OPTAHOB, HaZ|€JIEHHBIX
MIOJTHOMOYUAMH IO Y4YacTUI0 B  IPOIEAype  B3aUMOJENUCTBUSA  MEXKAYHApOJAHOTO U
BHyTpUrocyzapcrBeHHoro npasa (Lisitsyn-Svetlanov, 2013: 316).
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B cBs3u ¢ 3TUM 11€71€C000pa3HO OTMETHTH, UTO POJIb MEXKAYHAPOJHOTO IpaBa B MpOIiecce
OCYIIIeCTBJIEHUs MpaB HanboJsiee ySI3BUMBIX TPYIIIT HAaceJIeHUs Ha HAIlUOHAJILHOM YPOBHE Tpebyer
yYaCTHS OPTaHOB TOCYZaPCTBEHHOU BJIACTH, HAJIeJIEHHBIX HEOOXOAUMBIMU TTOJTHOMOYHSIMH.

[IpencrasisieTcsi HEOOXOAUMBIM HPU3HATH (AKT B3aUMOJIEUCTBHUSA MEXKIYHAPOJHOTO U
HAITMOHAJIBHOTO TpaBa B cdepe nmpaB Haubosiee ySI3BUMBIX TPYIII HaceseHus. MexXayHapoaHoe U
HaIlMOHAJIPHOE IIPAaBO B3aMMHO BJIMAIOT ZPYT Ha Apyra B cdepe MpaB HanboJiee yA3BUMBIX TPYIII
HaceJIeHUs.

Cnenyer corsacutbcsi C yTBep:kJaeHueM b.JI. 3UMHEHKO O TOM, YTO B3aWMOJIEHCTBUE
MEXIYHAPOJAHOTO W BHYTPUTOCYZIADCTBEHHOTO IPaBa HOCHUT B3aMMOOOYCJIOBJIEHHBIN XapakTep,
O3HAYAIOIINI, YTO B HACTOAIIEE BpeMs peau3anis MeXKIyHapOJHOTO IIpaBa He MOXKET OBITh
Ha/uiekamuM o0pa3oM obOecrneueHa 0e3 IOMOIU BHYTPUTOCY/IAPCTBEHHOTO IIpaBa, Kak U
rocsieHee Oy/leT WCHBITHIBATh 3HAYUTEIbHBIE TPYAHOCTH 0O€3 COAEHCTBUS MEXKIyHAapOIHOTO
npagsa (Zimnenko, 2006: 19).

B cBsA3HM ¢ 3TUM cJlelyeT OTMETUTh, UTO peanu3alius 3aKpeIUIEHHBIX B MEXKIyHapPOIHbBIX
COIJIAIIIEHUSX TTOJIOKEHHWH O TTpaBaxX HanboJiee YA3BUMBIX TPYIIIT HaceJIeHUsI TaK)Ke He MOJKeT ObITh
Ha/UIeXkaluM o0pa3oM obecrieueHa 0Oe3 ydacTHsi BHYTPHUTOCYAapCTBEHHOro IipaBa. IIpaBa
HauboJiee yA3BUMBIX T'PYIIN HaceJeHUs, 3aKpeIUIeHHble B HAI[MOHAJIbHOM IIpPaBe, TAKXKE HE MOTYT
OBITH B IIOJTHOM Mepe OCYIIeCTBJIEHBI 6€3 COIENCTBUSA MEKIYHAPOIHOTO ITpaBa.

CyIiecTBeHHbIE W3MEHEHHs, IMPOUCXOAAININE B COBPEMEHHOM MEXKIyHApOIHOM IIpaBe B
3HAYUTEILHOU CTEIEHU CBSA3aHBI C 3aKpPEIUVIEHHEM B MEXKIYHAPOJIHBIX JIOTOBOPAX MOJIOKEHHUH O
3aIIuTe IIpaB HanboJiee ySI3BUMbBIX TPYIIIT HACEJIEHUS.

B Mupe mpoucxoauT mepeolieHKa W IePeOCMbICIEHE MHOTHX HOPM O TapaHTUAX 3aIlUThI
nmpaB Hauboslee ySA3BUMBIX Tpynn HacedeHus. OHH IIpeTePIEBAIOT U3MEHEHHS B CBI3U C
HeoOXOIMMOCTBIO aJIalITAllH K HOBBIM YCJIOBHSIM.

HeobOxouMOCTh HCC/IEIOBAaHUS BOIIPOCOB 3alllUTHl IIpaB Hawbojiee YSI3BHUMBIX TPYIII
HaceJICHUsI B MEHSIOIIEMCS MHPOIIOPS/IKE OIIPeeisieTcsI MHOTUMHU OOCTOSITEIbCTBAMU, B TOM
YucjIe U TEM, YTO TPAJUIIMOHHO MOHUMAaeMble MPUHITUIIBI CyBEPEHUTETA U HEBMEIIATEIHCTBA BO
BHYTPEHHHE JieJla JIDYTUX TOCYJapCTB IIPEJCTABJISIOT COOOM B HACTOSIIIIEe BpPEMs TIJIaBHOE
MIPEIATCTBUE /IS CO3/JaHUsA BCeOOIero Mupa  ClipaBel/TABOCTH.

[IpuHIUIIBI U HOPMBI COBPEMEHHOTO MEXKAYHAPOJHOTO IIpaBa MOTYT CTaTh Ba*KHBIMH
rapaHTHSIMHU 3alllUThl IIpaB HauOoJiee YA3BUMbBIX TPyl HaceseHus. OOecrnieueHue TrapaHTUH
3alUTHl IIpaB HauOoJiee YA3BUMBIX TPYIIN HaceJIeHHs HEBO3MOKHO 0e3 Omopbl Ha OCHOBHBIE
MIPUHITUITBI MEXKYHAPOAHOTO IIPaBa, B TOM YHCJIE ¥ Ha IPaBO HAPO0B HAa CAMOOIIPE/IeJIEHHE.

Cnenmyer uMeTh B BHJY, UTO BOIPOC O TpaBax JAeTeH JJINTEJIbHOE BpeMs OOCYKIayics B
pamkax Opranmzanuu OObenuHeHHbIX Haruii. MHOTOKpaTHO JieJIaliuCh IIPEJVIOMKEHUS O
MIpU3HAHUY MPaBa MEHBITUMHCTB Ha camootnpezeneHne. OaHAKO 3TH MPEAJIOKEHUsI, KaK IIPaBUJIO,
OTBEPTIHNCH OOJIBIITMHCTBOM YYAaCTHUKOB IIEPETOBOPOB .

FapaHTuUM 3aluThl MpaB HauboJiee YA3BUMBIX TPYIIl HaceJeHUs [0 NPUHATUS YcCTaBa
Opranuzanuu OObenuHeHHBIX Hanumii  pacrmpocTpaHsUIMCh HA OTPAaHUYEHHYIO TPYIIILY
JIOTOBApUBAIOIUXCS TOCY/IAPCTB.

B coBpemMeHHOM MUpe, HAINIOJITHEHHOM 3aracaMyd pPa3JIMYHbIX BUIOB OPYXKHUs, OCOOEHHO
Ba’KHO BceM TrocyzapcrBaMm cobsogath YceraB Opranmsanuu  OObenuHeHHbIX Hanwmit,
o0Ienpu3HaHHble PUHITUIIBI 1 HOPMBI B IIPECEKATh UX MPECTYITHbIE HAPYIIIEHUS.

HeobxomumMo wMeTh B BHAY, YTO, HECMOTPS HA pas3/JIMYHble KPU3UCHI B 00JIACTH
IIpaBOIIPUMEHEHUs, MEKYHAPOJHOE IIPABO MOCTOSHHO Pa3BUBAETCs, a €r0 IMPUHITUIIBI K1 HOPMBI
HAIIOJIHSIOTCS BCE HOBBIM COZIEPKAHUEM. B CBA3M ¢ aKTUBHBIM Pa3BUTHEM MEXKIYHAPOJTHOTO
mpaBa ocoboe 3HaueHHe IPHOOpEeTaloT TapaHTHH 3alllUThl MpaB Haubojiee YA3BHUMBIX TPYIIIT
HaceJIEHHS B MEHSIOIIEMCS MUPOIIOPS/IKE.

lapaHTHy 3alIUTHI TpaB HanboJIee YA3BUMBIX TPYIIIT HAaCeJIeHUs JOJIKHBI ObITh (PaKTUUECKH
WHTETPUPOBAHBI BO BCe acHeKThl AeATeabHocTH Opranusanuu O0beauHeHHBIX Hanwmii. Ocoboe
3HaUEeHNEe HUMeEeT CBA3b TapaHTUU MpaB HauboJsiee ySA3BUMBIX T'DYIIT HACEJIEHHUs C YKpeIIEHHEM
MEXK/IyHApOJAHOTO MUpPa U 6€30IaCHOCTH.

“ Human Rights Study Series. Study on the Rights of Persons Belonging to Ethic, Religious and Linguistic
Minorities. N.Y. 1991.
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MexaHU3MBI 3all[UTHI TIPaB JIeTel MOCTOSHHO Pa3BHBAIOTCs, U3MEHSIETCS UX COJIep)KaHUe U
YBEJIUUMBAETCS BJIUAHUE HAa MeEXAyHapoAHble OTHOIIeHHusA. IIporecchl ryobayu3aiuu
CBUJIETEJICTBYIOT O TOM, YTO ObOecrieueHue BceoOlled 0e30macHOCTH HaceJeHUs] MOKET OBITh
JIOCTUTHYTO TOJIBKO TIPU COOJIIOJIEHUHU psiZia (aKTOPOB, OJTHUM M3 KOTOPBIX SIBJISIOTCSA TapaHTUU
3aIHUTHI ITPaB JETEN.

Pa3zBuTHE MexaHM3MOB 3aIUTHI ITPAB HANOOJIEe YAI3BUMBIX IPYIIIT HACEJIEHHS IIPOUCXOTUIIO B
TeueHWe MHOTUX CTOJIETHH, MPEKAe YeEM OHO CTAJIO BCEOOIMM W YHHBEpPCAJIHHBIM. B Hacrosiiee
BpeMs 3allluTa MpaB JeTell BO3HUKJIA B pe3ysbTaTe coszaanus Opranusanuu OO0beqUHEHHBIX
Haruit u mpunsATus ee Ycrana.

IIpu 5TOM He MpeACTaBJIsAETCS BO3MOKHBIM COTJIACUTHCS C YYEHBIMH, KOTOPBIE YTBEPIK/IAIOT,
yto YcraB Opranuzanuu O0belmHeHHbIX Haruil TOJIbKO JIUIITG KOAU(PUITTPOBA MEKAYHAPOTHOE
IPaBO MPHU IIOMOINH IHUCbMEHHOTO H3JIOKEHUS YK€ CYIIECTBYIOIIMX HOPM, HE IIPEeayCMOTDEB
HHYEr0o HOBOTO B 3TOM OTHOIIIEHUH.

ITOT OCHOBOIIOJIATAIOIIUN MEKIYHAPOHBIA JIOTOBOP KOAUMUIIMPOBAT JAEHCTBYIOIIHE
MesKIyHapOJAHble OObIUYaM KM JIOTOBOPHBIE TOJIOXKEHHSA, HO W (PaKTUUECKH CO3/aJI OCHOBBI JIJIA
COBPEMEHHOTO MEKAYHAPOIHOTO IpaBa B cdepe mpaB Haubosiee YA3BUMBIX TDYIII HaCeJIEHWU,
3a(pUKCUPOBAB MPUHIUIIBI 1 HOPMBI.

B cBsA3uM ¢ aTUM cienyer uMeTh B BHAy, uTOo B XIX BeKe IITUPOKO HCIIOJIB30BAJIOCH
«IIpaBOMEpPHOE MpPHUMEHEHWE CWIbl JJIA 3allUThl JKU3HH U COOCTBEHHOCTH CBOUX TPaKIaH»
(Brownlie, 1950: 121).

MesxayHapoaHOE IPaBO MPU3HAET IIPABO TOCYAAPCTB IPUMEHATH BOOPYKEHHYIO CUJTY JIJIA
3aIUTHI JKU3HU U COOCTBEHHOCTH CBOUX T'PaK/IaH 3a PyOEKOM B TeX CUTyaIlHsX, KOT/Ia CTPaHbI
mpeObIBaHUsA HE MOTYT IPEAOCTAaBUTh UM TY 3aIl[UTy, HA KOTOPYIO OHU MMeIOT mpaBo (Jessup,
1949: 169).

B cBsA3M ¢ 3TUM cileZlyeT UMeTh B BUJY, YTO FOCYZJapCTBA BIIpaBe 3alllUIIaTh IIpaBa HauboJiee
ySI3BUMBIX TPYIII HAaCeJEHUSA U IPUMEHSATH JIJISI 3TOTO BOOPYKEHHYIO CUJTY JJIA 3aI[UThI UX KU3HU
U COOCTBEHHOCTH.

B Teopun MexkAyHAPOIHOTO IIpaBa CyIIECTBYIOT Pa3IMUHble TOYKU 3pEHUs] HAa COOTHOIIIEHUE
MEeKIyHAapOJAHOTO U BHYTPHUTOCYAAapCTBEHHOTO IpaBa B cdepe MpaB HauboJiee YSI3BUMBIX TPYIIII
HaceJIeHUsI.

CnenyeT OTMETHTH, UTO AyaJIUCTHYeCKas TEeOPHUs COOTHOIIEHUS MEXIYHAPOIHOTO U
BHYTPUTOCYZJADCTBEHHOTO  IIpaBa  OCHOBaHAa Ha  NPU3HAHUHM  MEXIYHApPOJAHOTO  H
BHYTPUTOCYZaPCTBEHHOTO IIpaBa JBYMsI Pa3IMYHBIMU ITPABOBBIMH CHCTEMAMHU.

Teopusi ~ OOBEKTHBHOTO  JAyajqiMi3Ma  IpPEeAIoJiaraeT, duYTO  MEXAyHapoaHOoe U
BHYTPUTOCYZJapCTBEHHOE ITPABO PA3JE/AIT OOBEKTUBHBIE TPAHUIIBI, KOTOPbIEe HE 3aBUCAT OT
3aKOHO/IaTeJIs] 1 HaMEePEeHUs CTOPOH.

[IpaBa HamboJiee ySA3BUMBIX TPYII HACeJEHUS C ITO3UIUH OOBEKTHUBHOTO JIyajilu3Ma B
MEXKIYHAPOAHOM U HAITMOHAJIBHOM ITpaBe paszesisaioT 00beKTUBHBIE TPAHUIIBI.

Ha mpakTuke BbI3bIBAET MHTEPEC BOIPOC O TOM, KaK pellaTh MPo0IeMbl KOJUTU3UN MEXKITY
MEKYHAPOIHO-TIPABOBBIMU 00s13aTE€JILCTBAM TOCYZapcTB B cdepe IpaB HamboJiee YA3BUMBIX
TPYII HaceJIeHUs U TOJIOXKEHUSIMU 3aKOHOZATENIhCTBA OTAEIbHBIX TocyAapcTB. CylllecTBEHHOE
3HaUeHNE UMEIT MEXIYHAapOIHO-TIPABOBbIE 00A3aTEbCTBA, KOTOPBIE IJIAHUPYIOT B3ATHh Ha ce0s
rocyzsapcTBa B obJsiacTu mpaB HauboJsiee yA3BUMBIX IpyIn HacesleHus. OHU He JI0JDKHBI CO3/1aBaTh
JUisi cebs HepaspemmMbIx Mpobsiem. O0s3aTenbecTBa, TpPeOyMOIUe BHECEHHWS W3MEHEHUH B
3aKOHOJIAaTEJILCTBO TOCYAAPCTB B 00JIacTH IIpaB HawOoJiee YSI3BHMBIX TPYIIl HaceJIeHwus,
IIPEeZICTAaBIIAETCS 1e71eCO00pa3HBIM He OpaTh Ha cebsi. B mpoTHBHOM ciTydyae rocyiapcTBa ¢ MOMEHTA
NpUHATASA Ha cebd NoA00HBIX 00A3aTEbCTB OKAXKYTCA B IIOJIOKEHUHM HapyIIUTeIeH
MEXKAYHapOJAHOTO IpaBa. MMeeT TakiKe CyIIeCTBEHHOEe 3HadyeHHe 4YTOOBI ToCy/apcTBa He
MIPUMHWHAIA HUKAKWX BHYTPEHHHX IIPABOBBIX aKTOB B cdepe ImpaB Haubojiee YSI3BUMbBIX TI'DYIIII
HaceJIEHU, IIPOTUBOPEYAINX MeKIyHAPOJHO-IIPABOBBIM 00513aTEILCTBAM.

Ecnu mpuzep:kuBaTbCs TOYKM 3DEHUS O TOM, UYTO MEXKAYHAPOJAHOE IIPAaBO MOKET
peryJimpoBath IpaBa HanboJiee ysI3BUMBIX TPYIII HaceJIeHUsI B HAIMOHAJILHOM IIPaBe TOCYZapCTB,
TO ucYe3aeT 0OBEKT MEXKIYHAPOTHO-ITPABOBOTO PETYIUPOBAHHS.

C mo3uIuy MOHM3Ma I0JIOKEHUST MEKIYHAPOAHBIX JIOTOBOPOB B C/Iy4Yae MX PACXOKIEHUS C
MOJIOXKEHUSIMU KOHCTUTYIIMH B oOJlacTH TMpaB HauboJjiee ySA3BUMBIX TPYII HAaCEJeHUs OJIKHBI
UMeTh IIpSIMOe JeHCTBHE B HAIMOHAJIBHOM IIpaBe rocyaapcTB. IIpu 53ToM pelnieHuUs
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MEeXXIYyHApOJHBIX OpraHu3anuil o00sd3aTeJIbHOTO XapakTepa IO BoIlpocaM IIpaB HauboJiee
YA3BUMBIX TPYIIN HAceJeHHsA, OTHOCAIINECS K BOIIpOcaM BHYTPEHHEU KU3HU 3THX CTPAH MOTYT
HEIIOCPEJICTBEHHO PETYJINPOBATh BHYTPUTOCY/IAPCTBEHHBIE OTHOIIIEHUS.

Jlyanuctudeckass »Ke TeOpUs COOTHOIIEHUS U B3aUMOJEHCTBUSA MEXAYHApOJHOTO U
HallMOHAJIBHOTO MpaBa B cdepe mpaB Haunbosiee YA3BUMBIX TPYNI HAceJeHUS MOKeT OBITh
HCIIOJIb30BaHA B KauyecTBe OOBACHEHUS TOro, IOYEMYy BHYTPUTOCYZQPCTBEHHOE IIpaBO He
COOTBETCTBYET HEKOTOPBIM ITOJIOKEHUAM MEXKAYHAPOAHOTO IpaBa.

O mnpuopuTeTe MeXIYHAPOJHOTO IIpaBa HAJ, BHYTPUTOCY/IAPCTBEHHBIM B cdepe IIpaB
HamOoJiee YA3BUMBIX TPYIII HACeJeHHs MOXHO PacCy’kJaTh B paMKaxX AyaJuCTUIeCKOU
KoHIlenmuuu. IIpu 3TOM MOA NPUMATOM MEXKIYHApPOJHOrO IpaBa B cdepe mpaB Haubosee
yA3BUMBIX  TPYII  HAceJeHHUs  MOXKHO  IIOHMMAaThb  HEOOXOJMMOCTh  IIPUBENEHUS
BHYTPUTOCYZIAPDCTBEHHOTO IIPaBa B COOTBETCTBHE C MEXKAYHAPOIHO-IIPABOBBIMU 0053aTEIBCTBAMU
TOCY/IapCTB.

OOBeKTUBHBIN JIyaIn3M I03BOJISAET IMPEJICTABUTh NPUHIUINAIBHYIO CXEMY COOTHOIIEHUS
MEKyHApOJIHOTO U BHYTPUTOCYZAPCTBEHHOTO IpaBa B cdepe mpaB Haubosiee ySI3BUMBIX TPYIIT
HaceJIeHHUs, HO He MOXET YCTPAHUTh IPAKTUYECKUX TPYJHOCTEN, CBSA3AHHBIX C TaKUM
COOTHOIIIEHUEM.

[TpumaTr MeXAayHapOJHOTO IpaBa B cdepe mpaB Hambosee ySI3BUMBIX TPYIIT HaceJIeHUs
03HAYaeT TaKOe COCTOSTHUE MEXK/TyHAPOJHBIX OTHOIIEHUH, KOTOPOE IPE/IIOJIaraeT CoOI0/IeHIe UX
YYaCTHUKAMH MeXKAyHAPOTHO-TIPABOBBIX 00532 TETHCTB.

OnmHo#t w3 mpobseM B 00JACTH COOTHOIIEHUS HAIMOHAJIBHOTO W MEXKIyHAPOJHOTO
peryJmpoBaHus NpaB Haunbojiee YA3BHMBIX TPYIINI HACEJIEHUs OCTAeTCA B TeX CIydasx, Korjaa
MIOJIOJKEHUS MEK/TyHapOSHOTO mpasa MIPU3HAIOTCA ZeACTBYIOIITMHU B cdepe
BHYTPHUTOCYZAPCTBEHHOTO IIPABa.

Ecyiu mpuopureT 6yZeT OTAaH BHYTPUTOCYZAaPCTBEHHOMY IpaBy B 00JIacTH IIpaB Hambosee
yA3BUMBIX TPYII HAceJIeHHWs, TO MOXHO OyZeT KOHCTAaTHPOBATh BOIUIOIIEHUME MOHH3Ma C
OTpUIIaHHEM 00A3bIBAIOIIEN CUJIBI HOPM MeXKIyHapOJAHOTO IpaBa.

ITpencraBisiercs HEOOXOAMMBIM PAaCCMOTPETh CYIIHOCTH M MEXaHU3M B3aUMOJIEHCTBUS
MEeXYHApPOJHOTO W BHYTPUTOCYZIJapCTBEHHOTO INpaBa B cdepe NpaB Haubosiee yA3BUMBIX IPYIIII
HacesJIeHUs. B 4acTHOCTH, CyITHOCTb B3aUMOZENCTBUA MEXK/IYHAPOIHOTO U BHYTPUTOCYAAPCTBEHHOTO
mmpaBa B o0s1acTHl mpaB Hambosiee YA3BUMBIX TPYII HACEJIEHHS 3aKJII0YAETCS B UX COIVIACOBAHUU B
mporiecce  MIPAaBOTBOPUECTBA W IIPABONPUMEHEHMs. OJTOT TMPOIECC MOXKHO HMEHOBATh
TpaHcopMaIiell MeXKIyHApOJIHOTO IpaBa BO BHYTPUTOCYAPCTBEHHOE IIPaBO B 00JIaCTH IIpaB
HanOoJIee YA3BUMBIX TPYIII HACEIEHMS.

Crnemyer OTMETUTD, YTO MEXK/YHAPO/IHOE U BHYTPUTOCYAPCBTEHHOE IPaBO B 00JIACTH IIPaB
HanboJiee YA3BUMBIX TPYII HACEJIEHUsA He MOAYNHEHBI OHO ApyroMy. HOpMBI MeXXyHapOTHOTO
mpaBa O IIpaBax Haubosiee YysA3BUMBIX TPYNI HaceJeHHUsI HE CTOAT BBIIIE HOPM
BHYTPUTOCYZapCTBEHHOTO ITpaBa. OHU JIeNCTBYIOT U OCYIIeCTBJISAIOTCA B Pa3HbBIX cdepax.

B cBsi3u ¢ 5TUM BBI3BIBAET WHTEPEC BOIPOC O PAa3TPAHHYEHUN BHYTPHUTOCYJAPCTBEHHOTO U
MEeK/IyHApOJHOTO IIPABOIOPAIKOB B 00JIacTH ITpaB HamboJjiee ysI3BUMBIX TDYII HAceJIeHUs, IO/
KOTODBIMU TOHUMAIOTCS CHUCTEMBI CYIIECTBYIOIIUX B JAHHBIX OOIEeCTBaX IPAaBOOTHOIIEHUU U
MPaBOBbBIX CBSA3EM.

OnHoit u3 Haubosee YA3BUMBIX TPYIII HAaceJIeHUA B MEXAYHAPOJHOM IIpaBe ABJIAIOTCA JETH.
B cBA3U ¢ 5TUM cJlefyeT UMeTh B BU/IY, YTO BOIIPOCHI OCYII[eCTBJIEHH [IPAB JleTell IPUOOPETAIOT BCe
OOJIBIIIYI0 aKTyaIbHOCTh. B HacTosiIee BpeMs rio0asu3aiiusi MpeACcTaBiIsieT co00i 00bEKTUBHYIO
peayIbHOCTh, OOYCJIOBJIEHHYI0O 3aMKHYTOCTBIO IJIaHETHI, (JOPMUPOBAHUEM MHPOBOTO XO3SHCTBA,
r106aIbHBIMU KOMMYHUKanuAMH u T.11. (Churov, Ebzeev, 2015: 4).

ITportecchl robanu3anuu BeI3BAIHA MPOOIeMbI B 00J1acTu obecrieueHusi 6€301acHOCTH, KaK
Ha MEXAYHAapOAHOM, TaK W Ha HAIMOHAJIBHOM YpOBHe. Pa3BuTHe HAyIHO-TEXHUUECKOTO
mporpecca, MHOOPMAITMOHHO-TEJIEKOMMYHHUKAITUOHHBIX TEXHOJIOTHH HUBEJIUPOBAIU
BO3MOKHOCTH OPTaHU3AIMOHHOTO U nosiutudeckoro koHtposis (Filippov, 2016: 329).

B cBs3U ¢ 3TUM cJieflyeT UMETh B BUAY, UTO B COBPEMEHHOM MHUpPEe KaXKIbIll peOEHOK MMeeT
IIpaBO Ha YJydllleHHEe CBOUX YCJIOBUU JKU3HHU, B TOM YHCJIE IIyTEM IIOMCKA HAWIYUIINX
BO3MOXKHOCTEH MOJIydeHUs] 00pa30BaHUA U CPEJICTB K CYIIECTBOBAHUIO B CBOMX CTPAHAX, a TAKXKe
3a UX IpefiesIaMH.
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Murpanus Jgereil fABJSeTCA IIOCTOSIHHBIM SIBJIGHUEM B MCTOPUU 4ejoBeuecTBa. /JleTn
MepeABUTAINCh N0 3eMJie JJIs BbDKHUBAHUS WIM B MOUCKAX JIYUIIMX YCJIOBHUM CYIIeCTBOBaHWUSA,
b0 OBUTH BBIHYKIEHBI IepecesaThCs u3-3a MpeciaefoBaHuil. C robanu3amnueidl TOSIBHJIUCH
paciIupeHHbIe pHIHOYHbBIE BO3MOXKHOCTH U 00JIee IOCTYITHbIE CPE/ICTBA CBSA3H U TPAHCIIOPTA.

CorslacHo ormpejniesieHuI0 MeXAyHapoJHONW OpraHu3anuu 10 MUTpaluyd, MUTPaHTaMHU
SIBJIAIOTCSA ~ JIFOObIE  JIMIA, KOTOpbIe IIEPEMEINAIOTCA WA YK€ TMEPEMECTHJIUCh Yepes
MEKAyHapOJAHble TPAaHUIIBl WJINM BHYTPU TOCYIAPCTB U TIOKUHYJIM MeCTa CBOEro OOBIYHOTO
JKUTEJIbCTBA HE3aBUCUMO OT HOPHUAUYECKOTO CTaTyca, JA0OPOBOJIBHOTO WJIM HEIOOPOBOJIBLHOTO
XapakTepa InepeMeIeHus, IPUYUH IepeMeIeH s, UIN ITPOJ0IKUTETLHOCTH ITPeObIBaHUA.

IIpu sTom B cuity Perterus dxonommueckoro Cyna CoapykecrBa HezaBucumbix ['ocyiapeTs
1996 T. «B COOTBETCTBHHM C OOIIIUM 3HAUYEHUEM <«IOHATHUSI» MHIPAHT, OHO O3HAYaeT JIHII,
OCYIIECTBJISAIONINX  MPOCTPAHCTBEHHblE IlepeMellleHUs] BHE 3aBUCHMOCTA OT MPUYHUH
rnepeMenieHui, uxX AJIUTEeTbHOCTH U MIPOCTPAHCTBEHHBIX TPAHUIL».

[mobamzanus 3a/I0KUyIa OCHOBY 71l HanboJiee JIETKOTO U OBICTPOTO TePeIBUKEHUS JIeTEH,
HO Takasd MOOHWJIBHOCTh MOJKET OBITh JIHOO obOsierdeHa, JinbOO OrpaHUYeHa OJHOCTOPOHHEH
MOJINTUKOM CTPaH, ABYyCTOPOHHUMHU, PETHOHAIBHBIMU ¥ MHOTOCTOPOHHUMU COTJIAIIEHUSMU.

CnenyeTr OTMETUTh, YTO IO, JETbMHU-MUTPAHTAaMH IIOHHUMAIOTCA JIMI[A MOJIOXKE
BOCEMHA/IIIATU JIET, «KOTOPble MUTPUPYIOT Uepe3 HaIMOHAJIbHBIE TPAHUIIBI OT/IEJILHO OT CBOMX
ceMeii». Ilpu 3TOM pas/jMUarOTCA YeThIpE KaTeropuu JeTel, ompezesisieMble OCHOBHOH II€JIhIO
MUTpaIUU: JIETH, KOTOPbIE IyTEIIECTBYIOT B IOMCKAX BO3MOKHOCTEH, Oy/ib TO JIeTH, KOTOPBIE
My TEIIECTBYIOT, YTOObI BBDKUTH - 4YTOOBI M30eKaTh IIpECcJIeJIOBAaHUSA WM BOHH, »KECTOKOTO
oOparreHust ¢ ceMbsMH, KpallHEHd HUIIETHI; JIETH, KOTOPbIe IyTEIIECTBYIOT /IJII BOCCOETUHEHUS
ceMell — MPUCOETNHUTHCS K 3aPETUCTPUPOBAHHBIM WJIM HE3aPETUCTPUPOBAHHBIM YI€HAM CEMbH,
KOTOpBIE y3Ke MUTPUPOBAJIH.

HeoOxomuMo WMeTh B BHAY, YTO B COBPEMEHHOM MHpE CYIIECTBYEeT MUTpPAIlUs JIeTeH,
KOTOpBble HIIYT YOEKWINa, CIIAacaloTCsl OT IIPECJIeJIOBAaHUMA II0 NPU3HAKAM pachl, PEJINTHH,
HAIIMOHAJIBHOCTH, TPUHAJJIEXKHOCTH K OIIPE/IeJIEHHBIM COIMAIbHBIM IPYIIIIaM.

TpaHauTHass MUTrpanus OTHOCUTCA K PETYJIIPDHOMY WU HEPETYJISIDHOMY IIepeMeIeHUI0
JleTell yepes JII00ble TOCyIapCTBEHHbBIE TPAHUIIBI B TIOMCKAX 3aHATOCTH B CTPAHBI ITPOUCX OKIAEHUS
WIN B MeCTa OOBIYHOTO ITPOKUBAHUS.

ITox koHTpabaHION /ETEN-MUTPAHTOB IPEACTABIISIETCS BO3MOXKHBIM IIOHMMAaTh OKa3aHUE
IIOMOIIM JIUI]aM, He SIBJIAIOIUMCS TPaKJaHAMHU WIN TOCTOSHHBIMH JKUTEJSAMU, JUIST Bbe3za
peObIBaHUSA B TOCY/IapCcTBax 0e3 coOJIIoAeHA HEOOXOAUMBIX TpeOOBaHUH IS 3aKOHHOTO BBHe3/1a
U TIpeObIBaHUs B TOCY/IapCTBAX.

Crnenyer OTMETHUTD, UTO MIPOTOKOJI MMPOTUB HE3AKOHHOTO BBO3a MUTPAHTOB II0 CYIIle, MOPIO U
BO3yXy, JomonHAoimi KouBennuio Opranmzanuu OO0beAuHEHHBIX Hamuii 1mpoTuB
TPpaHCHAIIMOHAJIPHON OPraHM30BAHHOW MPECTYITHOCTH 2000 T. 3aKPENI MOJIOKEHHE O TOM, UTO
«HE3aKOHHBI BBO3 MHUIPAHTOB» O3Ha4yaeT oOOeclleueHHe, C IeJbI0 IOJIYy4YeHUs, MPSIMO WJIH
KOCBEHHO, KaKOU-IN00 (PUHAHCOBOW WMJIM WHOW MaTEPUAIBHOHN BBITOJIBI OT HE3aKOHHOTO Bhe3Jia
JIUII B TOCY/IapCTBA.

CobJiroieHre TpaB JeTEW-MUTPAHTOB SIBJISETCSI OCHOBOIIOJIATAIONIEN O00sI3aHHOCTHIO BCEX
TOCy/IapCTB U JIOJI?KHO JIE3KaTh B OCHOBE TOJIUTUKH U MPAKTHKU B OTHOIIIEHUH UX OOpaIeHus co
CTOPOHBI TOCY/IAPCTBEHHBIX OPTAHOB BO BCEX CUTYAITUAX. 3aKOHBI, [IOJIUTUKA U IMTPAKTHUKA B CTPaHaX
MPOUCXOXKJEHUSA, TPAaH3WUTAa M Ha3HAYEHWS OKA3bIBAIOT BJIMSHUE Ha 3alUTy IIpaB JeTel-
MUTPaHTOB.

3amuTa mpaB JleTeH-MUTPAHTOB SIBJISIETCS KJIFOYEBOU MPOOJIEMON B COBPEMEHHOM MHpE B
3MoXy Iobanua3anuu. [obanu3amnus TakKe MoApa3yMeBaeT POCT MOOWMJIBHOCTU JIeT€H, YTO
B3bIBa€T HEOOXOJMMOCTb II€peCMOTpa 3aIlUThI IMpPaB JeTel, HaXOJSIUXCA B JABMIKEHUHU, JJIA
pellleH!sT HOBBIX 3a/1a4.

Tpyn mereli-MUTPAHTOB B HACTOSIEe BPEMS HMeeT KU3HEHHO BajKHOE 3HAueHUe I
MHOTHX CTpaH, B TO BpeMsA KaK JIEHEKHBbIE IIePEBO/Ibl MUTPAHTOB CTAJId HEOOXOJAMMOCTHIO JIJIS
MHOTHX JIOMAIlTHUX XO3fHCTB B CTpPAaHAX HWX IMPOUCXOKAEHUs. OKOHOMUYECKAS Ba*KHOCTD
MUTpanuu TpedyeT IPUHATHS COOTBETCTBYIOIIUX MEP /IS yYeTa ee YeJ0BEeYEeCKOTO M3MEPEHUs,
BKJTIOUAsi, B YaCTHOCTH, ITpaBa U 00SI3aHHOCTH JIETEN-MUTPAHTOB.

Ha mexayHapogHOM YpPOBHE CYIIECTBYET IEIbIA PsAA JOKYMEHTOB IO IIpaBaM YeJIOBEKA,
TIOOIIPSIOININX ITPpaBa JeTeH-MUTpaHToB. Onpeesnssa IPaKJaHCTBO, JOIYCK, YCIOBUSA TPeObIBAHUA
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U BBICBUIKU JIeTeH-HerpaXkJaH, ecau JeTH-HerpaXkJaaHe HaXO[AATCs Ha TEPPUTOPHUH KaKUX-TH00
TOCY/IapCTB, TO STU rOCYZapCTBa JOJKHBI YBaXKaTh U 00ecreunBaTh pasa JieTell.

3a mocsieZiHEe HECKOJIBKO JECATHJIETHH, KOor/la Bce OOJibllle TOCYZApPCTB COIVIACHINCH Ha
0053aTeJIbHOCTh MEXK/IYHAPOAHBIX JIOTOBOPOB IO IIpaBaM YeJIOBeKa, IIPOU3OILIN Cepbe3HbIe
U3MeHeHUs B CIoco0axX 3aluThl IPaB JeTed-MUTPAHTOB. DTO IMOBJEKJIO 32 coboil mepexop OT
KJIaCCUYECKOH CHUCTEMBI JUIUIOMATHYECKOH U KOHCYJIBCKOM 3allUThI, OCYIIECTBJISAEMOM
roCyZlapCTBaMU I'Pa’K/IAHCTBA MUTPAHTOB, K IPAMOU 3aIUTe JIMIHOCTH JEeTEH.

B cdepe murpanum BaxKHO YCUJINTH POJIb U JIEUCTBHE MEXaHU3MOB B 00JIaCTH 3aIIUTHI IIPaB
JleTeli-MUTpaHTOB. CTpaHbI MPOUCXOXKAEHU, TPDAH3UTA U Ha3HAUEHUs JIeTeH-MUTPAHTOB JIOJI’KHBI
AKTUBU3UPOBATH CBOU YCUJIUA 110 UCKOPEHEHUIO0 KOHTPAOAH/ABI ¥ TOPTOBJIM MUTPAHTAMU, KOTOPBIE
MPUBOJAT K TpaBMaM W TUOeNN CcOTeH JieTell Kakawplii roa. C 3TUM sIBJeHHEM HeOoOXOIMMO
OOpOTbCA IyTEM TECHOTO MEKYHAPOJHOTO COTPY/IHMYECTBA BCEX 3aWHTEPECOBAHHBIX CTPAH.
A¢ddexTUBHbIE CAHKIUU JIOJKHBI IIPUMEHATHCA K JIMLAM U TpylIaM, KOTOpble OpPraHU3YIOT
HE3aKOHHBIN BBO3 M TOPTOBJII0 MUTPAHTAMHU, IPU3HABAS IIPU STOM HEOOXOIMMOCTD 3aIIUTHI JKEPTB
STHUX MPECTYILJIEHUH.

MwuUIHOHBL JleTell IEepeMeIIAloTes 4Yepe3 TPaHHIBl TOCYIApCTB B Hazexze u36exaTh
HacwIus U KOHGJIUKTOB, OeAcTBUI win 6eTHOCTH, M HAWTH JIydIue ycaoBuA s ku3Hu. COTHU
THICAY JIETel IepeMelaloTcs cCaMOCTOATENIBHO KOI/Ia Y HUX MaJI0 BO3MOKHOCTEHU /ISl JIETaJIbHOTO
nepenBrkeHnsa. Cepbe3Hble MTPOOEJbl B 3aKOHAX, MOJUTHUKE TOCYZAPCTB, MPeIHA3HAYEHHBIX IS
3alUTHl  JIETeH-MUTPAHTOB JIMINAKOT WX 3amuThl W OeszomacHocTu. (O0e310JIeHHBIE,
HE3aIUIIEHHbIE U YaCTO OJAWHOKHE JETH-MHUTPAHTHI, HAXOAAIINECS B IyTH, MOTYT CTaTh JIETKOU
JI0OBIYel /11 TOPTOBIEB JIIOABMH W JPYTHX JINI[, KOTOPbIE 3JIOYIOTPEOJIAIOT HX YSA3BUMBIM
TI0JIO’KEHUEM U OKCIUTYyaTUPYIOT.

JleTrn-MuUrpaHThl MHOT/IA 33/IEPKUBAIOTCS B TPAH3UTHBIX 30HAX a3PONOPTOB U APYTUX IMyHKTaX
BBe3Zia 0e3 KaKUx-TMb0 YeTKUX paspelleHui, Tub0 ¢ BefoMa MPaBUTEILCTBEHHBIX YHHOBHUKOB B
aspornoprax, OO0 MPOCTO MO0 HHCTPYKIMSAM AaBHAKOMIIAHWH /10 BO3BpAIlEHUS B CBOU CTPAHBI.
CJIOKHOCTh WJIM HEBO3MOXKHOCTh TIOJIyJY€HUs KAaKOH-JIMO0 BHEIIHEH ITOMOIIM IIPENSATCTBYET
OCYIIIECTBJIEHUIO IIpaBa 3aMHTEPECOBAHHBIX JIUI| OCIApUBaTh 3aKOHHOCTh PelIeHUi Tocy/lapcTB O
3a/Iep’KAaHUH U BO3BPAILIEHUU M XO/IaTAaliCTBOBATH O MPEIOCTABJIEHUN YOEXKHINA JAaKe IPU HATHUUH
3aKOHHBIX TpeOoBaHMi. Ha mpakThke HEKOTOpble TOCY/IapCTBA BBOJAT B 3a0JIyKJeHHUE IIEHTPbI
3a7iepKaHusl MHUTPAHTOB KaK «TPaH3WTHbBIE IIEHTPhI» WJIN «TOCTEBBIE JIOMa» U «3aZlep;KaHKe» Kak
«3a7iep>KaHre» B OTCYTCTBUE 3aKOHOATEIbCTBA, PA3PEIIAOIIETO JIUIIIEHNE CBOOOBI.

[Ipu3HaHHBIM PE3YJIBTATOM IJIO0ATM3AIUH CTAJIO YBEJIWUYEHHE YHCJIA JeTel, KOTOPBIE IO
Pa3HBIM NMPUYHHAM BBIE3KAIOT 3a IPEJIEJIbl TOCY/IAPCTB CBOETO TPAXK/IAHCTBA. Pe3Koe yBemyeHue
JleTe-MUTPAHTOB IIPUBEJIO K PAMy MPOOJIEM B CHUCTEMAX, KOTOpble WX 3amuiaioT. Ilo mepe
BO3HUKHOBEHUS PA3JIMYHBIX MUTPAI[MOHHBIX SABJIEHUH CYIECTBYeT HEOOXOAUMOCTD YJIyUIlIeHUs U
BHEJ[PEHUsI HOBBIX MEXaHH3MOB 3allUThl mHpaB jereil. [locie Bropoit MuUpOBON BOWHBI OBLIO
BBEZIEHO MHOXKECTBO 3aKOHOB, IMOJUTUK U DPYKOBOJCTB IO 3alluTe JIOJed 3a MpeneaMUu HX
TOCY/IapCTB, HO 3TO OBUIO C/EJIAHO B pa3Hble IEPHUOABI, C KCIIOJIH30BAHUEM PA3IHUYHBIX
OpPraHU3alMOHHBIX U IPABOBBIX PAMOK.

Cnenyer OTMETUTb, UTO pa3jMUUe MeXJy HeJleraJbHOUW U JIeTaJIbHOM MUrpanuei jereu
UMeeT CyllleCTBEHHOe 3HaueHUe, MOCKOJIbKY OHO JIeKUT B OCHOBE OIpeJieJIeHUN perysspHOH,
HEe3aKOHHOU, MPUHYJAUTEIbHOU U I0OPOBOJIbHOU MUTparuu. Busg Murpanuu sieteil onpeaesser ux
CTaTyC B CTpaHe U, CJIeA0BATEJIbHO, UX JOCTYIl K 3allUTe U COIUAIbHBIM yciyraM. CrocoObl
nepeABIDKEHUs] JleTed MOTYT IMIPeJIIoJiaraTh IIUPOKOE WCIOJb30BaHNE KOHTPAaOAHIUCTOB U
TOPTOBIIEB JIETbMU, IOJJIEJIKY JIOKYMEHTOB, IOAKYN JOJDKHOCTHBIX JIMI[ — BCE 3TO METO/IBI,
KOTOpPBIE HCIOJIB3YIOTCS JJI1 HE3aKOHHOTO IlepeceueHusl TpaHull. HecMoTpss Ha IIHPOKO
pacrpocTpaHeHHbIe HApYIIEHUs IpaB JeTed, KOTOpble IPOUCXOAAT BO BpeMs HE3aKOHHBIX
IIepeBO30K B IIpe/iejlax TPAHUI[ CTPAaH, HWMEHHO HAa OCHOBE 3aKOHHOCTH CTaTyca JeTeu
IIPaBUTEIBCTBA OI[EHUBAIOT UX IIPABO OCTAaBAThCS B IMPEJIe/IaX CBOUX TPAHUII.

ITo mepe nmpuOBITHA OOIBIIOTO YHMcaa OeKEHIIEB U MUTPAHTOB JIETU CPeAU HUX OOBIYHO
OCTaIOTCA B YCJOBUAX, KOTOPblEe CUUTAINCH OBl HENPUEMJIEMBIMH /IS JleTel, POJUBIINUXCS B
CTpaHax UX HpoucXoxkaeHusA. OHU TOMATCA B MEPENOJHEHHBIX YOEXKHUINAX, OKA3bIBAIOTCA BO
BPEMEHHBIX JIaTepPAX WU IOABEPraloTcA OIMACHOCTH Ha yiulax. VHOorza cooTeduecTBEHHUKU
3aCTaBJIAIOT UX paboTaTh B YCJIOBHUAX JKCIUIyaTallud B OOMeH Ha Xuibe U eny. HemoBepue k
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BJIACTAM U 0OsI3HB 33/IePKAHUA U JIETIOPTAINH B PsAJIE CIIyYaeB He MO3BOJIAIOT IeTAM Pean30BaTh
CBOE IIPABO HA 3aIIUTY U IO/JIEPKKY.

3akpbITHe TPAHUIL U Mepbl 10 CAEPKUBAHUIO MOTYT IIPUBECTU K TOMY, YTO JIeTH U UX CEMbU
OKQ)KyTCA B 3aTPyJHUTEJBHOM IIOJIOXKEHUM B CTpPaHAaX, IJle OHU He XOTAT OCTaBaThCA, HE
MIPUBETCTBYIOTCA WIN UMEIOT MaJIO IepCleKTUB. B yci0BUAX, KOI/Ia OHU He UMEIOT BO3MOKHOCTe!
JIBUTAThCSL JaJIbllle WJIM BEPHYThCA HA3aJ, OHM OKA3bIBAIOTCA B JIOBYIIKAX U B CHUTYaIHAX
HEOIIpe/IeJIEHHOCTH, KOTOpas CIIOCOOCTBYET BO3HHUKHOBEHUIO OECIOKOMCTBA, OTYAAHUS, YTO
3a(pUKCUPOBAHO cpeau fieTel B I'peruu 1 Ha aBCTPAIMICKUX IepepabaThIBAIOITUX MPEATPUATHAX
B Haypy.

HexoTopble netu usberaloT BiacTed u3-3a OOSA3HU 3a/iep:KaHUsA, JKUBYT HA YJIHUIAX B
YKACHBIX VYCJIOBHAX W WHOTAA 3aHUMAIOTCA TMPOCTUTYIMEH WIM N[PUOEraloT K MeJIKUM
MIPECTYIUIEHUSAM, IOCKOJIBKY OHU KOIAT JIEeHBTU /IS TOTO, YTOOBI OOJIErdyuTh UX JaJIbHEUIIne
Iy TelleCTBUA.

Crnenyer mMmeTh B BHAY, YTO Ipobsema JeTeii-OeeHIIeB OTHOCUTCA K YUCIy Haubosee
Ba)KHBIX B MEXK/[yHApPOJIHOM IIpaBe B TeueHUe IOCJIeHUX HECKOJIbKUX AecATuieTuil. [IpuynHbI
YBEJIMUEHUS TIOTOKOB JIETeH-0eKeHIIeB 3aKII0YAIOTCA B CUTYAlUAX, (POPMUPYIOIIUXCSI B paMKax
B3aMMOOTHOIIEHUH JII0/Ied U «00yCIOBIEHBI CUTYallUsIMUA, BO3HUKHOBEHHE KOTOPHIX HE 3aBUCUT
OT BOJIH JIIOZIEH, HAIPUMED, CTUXUHHBIMU O€/ICTBUAMU».

Cnenyer umeTh B BHUY, YTO BIEPBble MOHATHE «OexkeHel» OBLUIO CHOPMYJTMPOBAHO HA
cocrosiBirericsi B KeHeBe B Mae 1926 T. KOH¢epeHIMU 1o IpobjieMaM PyCCKUX M apMSIHCKUX
O6exxennieB. CorsacHO 3TOMYy OIpEAEJEHUI0 CTaTyC O€eXKEHIIEB XapaKTePU30BAICS TpeMs
OCHOBHBIMHU Ue€pPTaMU: HAIMOHAIHHBIM WJIH STHHUYECKHUM ITPOUCXOK/IEHNEM; OTCYTCTBUEM 3aIIUThHI
CO CTOPOHBI TOCYZaPCTBA IIPOUCXOK/IEHHS; MPHUOOpEeTEHNEM TPAK/IAHCTBA HHOTO TOCY/IapCTBA.

CorsmacHo KoHBeHITUM O craryce Oe)KeHIleB 1951 T. IMOJT OeKeHIIaMH TOHUMAIOTCS JIWIIA,
KOTOpble «He HMes OIpeJleJIEHHOTO TPaKaHCTBA W HAXOJsACh BHE CTPAH CBOEro IIPeXKHero
OOBIYHOTO MECTOKUTEIBCTBA» HE MOTYT WJIM HE JKeJIal0T BEPHYThCA B Hee BCJIEICTBUE ONACEHUH
rpecse/lOBaHUA.

CoBpeMeHHasi cucTeMa He paboTaeT ¢ JAeTbMH-O€XEeHIIAMH U JIeTbMH-MUTPAHTAMHU.
T'ocyaperBa HecyT OTBETCTBEHHOCTD 3a 3alUTY CBOUX IIPaB U 3alUTY BCeX JieTel B Ipesesax ux
rpaHul; 0e3 UCKTIOUEHUs.

Korza mupossle ueps! npuHam Heo-Mopkekyio Jlekmapamimo o 6exeHIax 1 MUTPaHTax
2016 T., OHU NPUBHAJIHU HEOTJIOXKHBIE U HEYIOBJIETBOPEHHBbIE TOTPEOHOCTH YS3BUMBIX JI€TEH-
MHTPAHTOB, OCOOEHHO HECOIMPOBOXKAAEMBIX W Pa3jIydeHHBIX JIeTed, KOTOpble He MOTYT
IIPETEH/I0OBATh HA MEXK/IyHAPOIHYIO 3aIIUTY B KauecTBe OeKeHIIEB.

B umcse mpuunH, KOTOPble MOTUBHUPYIOT IETEH COBEPIIATH MTOE3IKU B OJITHOYKY — JKEJIAaHHE
BOCCOEJIMHUTHCS C WIEHAMHU CBOUX CeMel 3a rpaHuneil. /[pyrue cTpeMsATcs K TOMY, YTOOBI HX
CEMbH KIWIH Jiydlrie. Murpanuu JeTell TakKe CIIOCOOCTBYET pacIiafi ceMel, HACUJINEe B CEMbSIX,
JeTcKre Opaku U MPUHYIUTEIbHAS] BOMHCKAas [IOBUHHOCTD.

HeszaBrucumMo OT MX MOTHUBALUM, AETH-MUTPAHTBl YACTO HAXOJAT MaJ0 BO3MOXKHOCTEH
JIeTAJIbHOTO TlepefiBUKeHUsA. BoccoenuHeHune cemed, TyMaHUTApHblE BHU3bI, MecTa JJIA
nepecesieHusl OekeHIleB U paboure win y4ueOHblE BU3BI HENOCTYHHBI 1A OosbiinHcTBa. HoO
OGapbepsl /I JIeTATPHON MUTPAIIUU HE MEIIAIoT JEeTAM IepeMelaThCs, OHU TOJIBKO CIIOCOOCTBYIOT
UX HeJIETAJIbHOMY I0JIOKEHHUIO.

B cutyanusax, Korjia ceMbH U IETH IBITAIOTCA Ilepee3KaTh, OHU, KaK MIPABUJIO, CTAJIKUBAIOTCSA
¢ 6GappepaMu U B CBSI3U C 3THM MPOIBETAET KOHTpabaHza yroei. KonTpabaHaucThl BApbUPYIOTCSA
OT JIIOZIEW, MOMOTAKIINX APYTUM HYXKJAOIIUMCA 32 IUIATy, /10 OPraHU30BAHHBIX ITPECTYITHBIX
ceTen.

ITo omenkam EBpormosa, 20 MPOIEHTOB IOA03PEBAEMBIX KOHTPAOAHIVCTOB CBSI3aHBI C
TOPTOBJIEH JIIOABMH — OHH IIOMOTAIOT JIETAM IlepeceKaTh TPAHUIBI TOJBKO JIJIsI TOTO, UTOOBI
IIPO/IATh UX B BKCIUIyaTaIlHIO, UTO SIBJISIETCS CPOJHU COBPEMEHHBIM (hopMamM pabeTBa.

Cnenyer OTMETUTh, UTO JIETH IPEACTABIAIOT CO00U 0c000 YA3BUMYIO I'PYNIy MHUIPAHTOB.
OnHu 00BIYHO 00JIAZAIOT HE TAKOU YCTOUUYHMBOM MCUXUKOM, KaK B3POCJble, U 00jiee MOJBEpPKEHBI
TpaBMaM, HOCKOJIbKY (DU3UYECKH U IICHUXOJOTHUYECKU OHU HE JOCTUIJIU 3PEJIOCTH, U SBJIAIOTCS
MeHee ONBITHBIMHU. [loMmMO Bo3pacra (akToOphl, BAHAKIINE Ha crenuduueckue Ui JieTen
yA3BUMOCTH, MOTYT BKJIIOUaTh OOpa3oBaHWE, 3THUYECKYI0 MPUHAJJIEKHOCTb, MapIIpyT,
00CTOATENBCTBA MOE37I0K U MPUYUHBI MOE3/I0K. JleTH 4acTo MOABEpPraloTcsA PUCKAM MPUYNHEHUA
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UM HaCWJIHSA U JKECTOKOTO 0OpallleHus ; OHH MOTYT ITOCTPAJIaTh OT PyK KOHTPaOAHAMUCTOB HJIU OBIThH
opaboIeHbl TOPTOBIIAMU JIETHMHU.

Tem He MeHee, TaHHbBIE U JIOKA3aTEIbCTBA YA3BUMOCTU JI€TEH-MUTPAHTOB U BBIHYKAEHHBIX
repecesieHIIEB OTpaHUYeHbl. HecMOTps Ha 3TH MepBOHAYaJIbHBIE JTAHHBIE 00 YSI3BUMOCTH JIETEH,
CYIIIECTBYET HEOCTATOUHOE IIOHUMAaHHE KOHIIEMITUH, YTO MPEJICTaBIIsIeT COO0U ySI3BUMOCTb, KaK ee
MOJKHO VCWJIMBATh WJIW YMEHBIIATh II0J] BO3JEHCTBUEM Ppa3UYHbIX (aKTOPOB ¥ KaK OHA
MPOSIBJISIETCST B PEaJIbHBIX CHUTyamusax. FcciemoBaHUs OrpaHWYEHbl W JAIOT JIUIIb HEKOTOPOE
mpezcTaBjieHHe O (aKTopaxX YSA3BUMOCTH M CHOCO0aX, KOTOPHIMH OHU B3aWMOJIEHCTBYIOT U
YCHJIUBAIOT APYT Jpyra. IIoMMMO HECKOJIbKMX KOJIMYECTBEHHBIX HCCIIEZIOBAHUN C JOCTAaTOYHO
Jle3arperupPOBaHHBIMY JJAHHBIMU, OOJIBITIAs YaCTh 3HAHUH, JOCTYITHBIX UCCJIE0OBATEISIM, OCHOBaHA
Ha Ka4YeCTBEHHBIX OTYETaXx O JIETCKOM OImbITe. bojsiee TOro, XOTs HEJaBHHE WCCIEHOBAHUSI
YKa3bIBAaIOT B IIPAaBHWJILHOM HAaIlPABJIEHWH, MEXKIYHAPOJIHOMY COOOIIECTBY eIle JajeKo 10
CO3/JaHUSA MEKAYHAPOHO ITPU3HAHHBIX MEXaHU3MOB cOOpa JaHHBIX, KOTOPbIE MOTJIM ObI IIPOJIUTh
CBET Ha JIMHAMUKY ySI3BUMOCTEH.

Cremyer OTMETHUTD, UTO YSI3BUMOCTD JIETEH-MUTPAHTOB CBSI3aHA C PUCKAMU U YSI3BUMOCTSIMH
B CTpaHaX WX INPOKUBaHWA. Paz/iesieHue ceMel B IIPOIlECCe MHTPAIUU SIBJISIETCS CEPbEe3HBIM
HapyIlIeHUeM IIpaB JIeTed U eUHCTBA CeMeH, B pe3yJIbTaTe Yero JIETH U B3POCJIble IO/IBEPTAI0TCS
CEpPbE3HOMY PHUCKY ITOJIYYEHUS IICUX0JIOTUUECKUX TPAaBM.

Pabora 1o 1mpeiocTaBJIeHUI0 MEKIYHAPOHOU 3aIUThl WX PabOThI ¢ AETHMHU-MUTPAHTAMH
MOJKET 3aHUMAaTh MHOTHE MeCSIbl WU TO/ibl, B TeYeHNE KOTOPHIX JIETH YaCTO HEe UMEIOT ITOJTHOTO
JIOCTyIIa K MEIUIIMHCKUM M 00pa3oBaTeJIbHBIM YCJIyraM WIH KUBYT B HEYBEDEHHOCTH U CTpaxe
OBITH BO3BpAIleHHBIMH B CBOU CTPaHBI IIPOUCXOXKAEHUA. YacTo JeTH-MUTPAHTHI HE HMEIOT
PETYJIIPHOTO JIOCTYIIa K MEAUIIMHCKOMY OOC/Iy’KUBAaHUI0, 00pPa30BaHUIO B IKOJIAX WM JIOCTyIIA K
MmpaBoOCyAUI0. B cTpaHax, KOTOpble He IIpeJyIaraloT IIEPCIIEKTHBY OIPENEJIEHHOTO BHAA Ha
JKUTEJILCTBO, HO BMECTO 3TOTO HaMepPeBAaIOTCA BEPHYTH JieTed B CBOU POJIHBbIE CTPaHbl WIH B
Oe30IacHbIE TPETHU CTPAHBI, JIETH YAaCTO BHIOMPAIOT MOAIOJIBHYIO KU3Hb, KOTOpasi, Kak MPaBUJIO,
CBsI3aHA C MEJIKMMH ITPECTYIUIEHUAMU, HADKOMaHUEN U CTOBOPOM C KDUMHUHAJIbHBIMHU CETSAMU JIJIST
TOT0, YTOOBI N30€KATh JIEMOPTAITHH.

4. Pe3yabTaTsl

PesyspraTamu wucciiefjoBaHus IpaB Haubosiee YA3BUMBIX TPyNI HaceJleHUA SABJISAETCA
BbIABJIEHHAss Heo0XOAMMOCTh Oojiee TJyIyOOKOTO U /IeTaJbHOTO aHaIM3a BOIPOCOB HX
OCYIIIECTBJIEHUS U 3AILUTHI.

5. 3aKJIIoueHue

B zaksioueHue ciieiyeT OTMETHTbh, YTO IIPaBa TAKUX HauOOJIee ysI3BUMBIX TPYIIIT HACEJIEHMUS,
KakK JI€TH 4YaCTO HapYyIIAalOTCA KaK Ha MEXAYHAPOAHOM, TaK 1 HAa HAIlTMOHAJIbHOM YPOBHE.

B cBsi3M ¢ 3TUM TpencTaBisieTCs HEOOXOAUMBIM MPHUHITH MEXKIyHAPOJHYI0 KOHBEHIIHIO
«O peayu3anyii ¥ 3amiuTe NOpaB Haubosiee YA3BUMBIX TPYNI HACeJIEHHUS», KOTOpasf
npeaycMaTrpuBajia 6BI IIOJIOZKEHHUA O IIOHATHUU H3.I/I6OJIee YA3BUMBIX I'DYIIII HACEJICHHUA U TapaHTUAX
OCYyIIECTBJICHHUA U 3allIUThI UX IIPAB KaK B MEXAYHAPOAHOM, TaK U B HAIITMUOHAJIbBHOM IIpaBeE.
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IIpaBa HEKOTOPBIX HAN0O0JIE€ YA3SBUMBIX IPYIIII B MEKAYHAPOIHOM
M HAITMOHAJIBHOM IIpaBe

Cepreii EBrenbeBud CMUPHBIX 2> *
aPoccuiickas acconanivsa MeK/lyHapOoIHOTO IIpaBa, Poccuiickas ®enepanus

AnHOTamuA. B craTbe paccMaTpuBarOTCA MpaBa HEKOTOPBIX HamMboJsiee YA3BHUMBIX TPYIIII
HaceJIeHUsi B MEXIYHApPOJHOM IpaBe W HAIMOHAJIBHOM 3aKOHOZaTebcTBe. OTMedaercs, 4TO
IpaBa HauboJiee ysI3BUMBIX TPYIIIT HaceJeHUs KaK Pa3HOBHIHOCTD MPaB YeIoBeKa CYIECTBYIOT Ha
ypoBHe rocyzapctB. OcyllecTBiieHHME W 3aluTa MpaB HauboJsiee ysI3BUMbBIX TPYII HaCEJIeHUS
SIBJIETCST HACYITHOH IpPOOJEMOHM KaK JJIA BCEro MeKIYHapOJHOIO cOoOoOIecTBa, TaK W JJIA
OT/IEJIbHBIX CTpaH. B3amMoielicTBe MeXTyHAapOAHOTO M HAIMOHAJIBHOTO IIpaBa B 00JIACTH IIpaB
HanOoJiee yA3BUMBIX TPYII HaceJIEeHUsI OCYIIECTBIISAETCSA C IIeJIbI0 YIOBJIETBOPEHUS COIMAIbHBIX
WHTEPECOB.

OpHoli W3 mpoOseM 3aluThl IpaB HauOoJiee YSA3BUMBIX TPYIIT HACeJIeHUS SIBJISETCS
HEOOXOUMOCTh AKTHBHU3ALMU YCUJIMK II0 HCKOPEHEHHI0 BceX (opM HACHIUA B OTHOIIEHHH
JKEHINUH JieTed. B ycoBusax riobanusauu mpaBa MHBAIUIOB TaKXKe UMEIOT 0OJIbIIIOe 3HAUEHUE
KaK JIJIsl OT/IeJIbHBIX TOCY/IapCTB, TaK U /IS BCETO MHUPOBOTO COODIIECTBA B I[EJIOM.

KiroueBble cj1oBa: MeXX/IyHapOHOE MPaBo, ITpaBa HanboJiee YA3BUMBIX TPYIII HAaceJIEHUs,
HWCKOpeHeHne Bcex (OpM HACWIWS B OTHOIIEHUW KEHIIUH, IpaBa JieTel, IpaBa HHBAJIHOB,
HaIlMOHAJIPHOE ITPaBO.
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