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Articles and Statements

The European Border and Coast Guard Agency (FRONTEX):
Formation, Development and Prospects

Alfiya Kayumova -*
a Kazan (Volga Region) Federal University, Russian Federation

Abstract

The article is devoted to the activities of FRONTEX. The limitations of the former EU border
agency, Frontex, hindered its ability to effectively address and remedy the situation created by the
refugee crisis: it relied on the voluntary contributions by Member States as regards resources, it did
not have its own operational staff, it was unable to carry out its own return or border management
operations without the prior request of a Member State and it did not have an explicit mandate to
conduct search and rescue operations. The enhanced Agency will be strengthened and reinforced to
address all these issues. The article describes the main provisions of the reform FRONTEX.

Keywords: migration crisis, FRONTEX, EUROSUR, integrated management of external
borders.

1. BBenenue

OnHoii u3 Haubosee ocTpbix mpobsiem Espomeiickoro Coro3a Ha CETOAHANIHUM JI€Hb
SIBJISIETCSl HeJIeTaIbHAsA UMMUTrpanus. TeMa eBpONEMCKOro MHUTPAllMOHHOTO KPHU3KCa CTOUT Ha
ITOBECTKE JIHS MPOBOAUMBIX caMMuUTOB EC, 06cy»KjaeTcsi B cpeficTBaX MaccoBOH MHGOPMAIUU U HE
JlaeT CIOKOWHO crath kuteaaM EBponbl. IToTOk MUTpaHTOB OyKBaJIbHO 3axsecTHyJ EBpocoros
(Biriukov, Galushko, 2018).

O.10. TIloreMKHHa BBIENAET «BBITAJIKUBAKOIIUE» U «IPUTATUBAIONHE» (HAKTOPHI,
BJIMAIONINE HAa POCT HMMUTPAIMOHHBIX IMOTOKOB B EBpomy. Cpenuw NepBBIX OTMEYAIOTCH
«KOH(JIUKTBI, paciiaji MHOTOHAIIMOHAJIBHBIX TOCYAApPCTB, MPHUPOJHbIE KATaKJIU3MbI U JIPyTHE
SKOJIOTUYECKHE IPO0JIeMbl, JUCKPUMHHAIIUA, ITOJUTHYECKass HeCTaOWIbHOCTbD WJIM TsKesas
SKOHOMHYECKasl CHUTyallusi». biarojilapsi «IpUTATHBAIOIMNM» (aKTopaM «CTpaHa Ha3zHAYEHUS
IIpEJICTABJIIETC WMMHIPAHTaM OYeHb NpPHUBJEKaTeIbHOH. IIperksie Bcero, 5To HMOTPeOHOCTH B
WHOCTPAaHHOM paboyeli cuyie, SJKOHOMHUYecKasi, TOJIUTHYECKast U COIUATIbHASA CTaOMIBHOCTD U, UTO
TakyKe HEMaJIOBAXKHO — TPAJUIIIOHHO CYIIECTBYIOIINE KYJIbTYPHBIE U POJICTBEHHBIE CBA3U MEKIY
CTpaHaMH HCX0/ila MUTPAHTOB 1 HazHaueHusA» (Potemkina, 2009).
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2. Marepuajbl U MEeTOXbI

IIpy HamMCcaHUM HACTOAINEH CTaThbU aBTOp omnupaicas Ha HopMbl mnpaBa EC u
3aKOHO/IATEJIbCTBO TOCYAApCTB-UJIEHOB, a Takke wHcceaenoBanusa areHTctB EC u  HayuHble
ny6oukanuy. IIIIpoKo MCIOIb30BATNCH XPOHOJIOTHYECKUH U CPaBHUTEIBHO-IIPABOBON METOJIBL,
6J1arosiapst KOTOPHIM Pe3yJIbTAaThl UCC/IEIOBAHUSA OMMUPAIOTCA Ha (DAKTHI U I0KA3aTeIbCTBA.

3. O6¢cy:kneHue

3.1. Bops6a ¢ HesakouHOI Mmurpamnuei B EC

Konrtpabanza wmurpantoB B Coo03 sABJseTCA [AUHAMHUYHONU TI7100IBHON IPECTYITHOU
JleATeTbHOCTHIO. beiHOCTD, conMabHAA U IOJINTHYECKasA HeCTaOMIbHOCTD, & TAK)KE OTPaHUYEeHHAas
JIOCTYITHOCTD JIETaJIbHBIX MUTPAIMOHHBIX MaPIUIPYTOB MOITAJIKUBAIOT JIIOZIEN K MPECTYITHBIM CETSIM
B IeJIAX COZEUCTBUSA HUX HECAHKI[MOHUPOBAHHOMY BBE3/y, TPAH3UTy Wiu npebpiBanuio B EC.
[Tupoko HCIONB3YIOTCA I 3TOoro U lopuaudeckue jauna crpad EC (Biriukov, 2015: 15-20). Kak
ormevator H.B. Epemuna u A.J0.YuxaueB, cerogHs «HaOJIIOMAIOTCA W3BECTHBIE TPYAHOCTU
IIPETBOPEHUsI MUIPAIMOHHONW TIIOJIUTUKU B JKW3Hb: IIpHe3KHe He CJIUIIKOM YCIIeIIHO
WHTETPUPYIOTCA B OOINECTBO, IPEANOYUTAIOT CEJINThCS B HM30JMPOBAHHBIX AHKJIABAX CO CBOEH
KyJIbTYpOU M peJurvued, a B OTBET AKTUBU3UPYIOTCA MApPTUH, IOJIb3YIOIIUECS PaJIuKaIbHOMN
PUTOPUKOM, NPU3BIBAIOIINE IIE€PECTPOUTh MUTPAIMOHHYIO IIOJUTUKY MAaKCUMAaJIbHO >KECTKUM
obpaszom» (Eremina, Chikhachev, 2016: 36).

. KapsioBa BbISIBIJIA Psifl OTPUIIATETHHBIX MOMEHTOB YBEJTHUYUBAIONIENCA UMMUTPAIIUNA B
EC, Kk KOTOpBIM OTHOCSITCA: Pa3BUTHE HEJETAUIPHON MHUTPAIU, YBEJIHMYEHUE 3aTpaT Ha MOCOOUsA
MHUTPAHTaM, YKODEHEHHE ¢ Ppa3BUTHE UYKOH KyJbTypbl Ha TEPPUTOPHUHU TOCYAAPCTB,
OTpUIaTeIbHOE BIUAHUE Ha OIUIATY TPyZAa CPEAN MECTHOTO HaceJIeHW:A, pa3BUTHE KceHodoOuw,
pa3BUTHE HEJIETAJIbHOU W HE3aKOHHOM JIeATEJTbHOCTH, PA3BUTHE PA3HOTO BH/AA IPECTYITHOCTH
(Carlova, 2015: 54).

I'panuna IlleHreHCKOro MPOCTPAHCTBA BKJIIOYAET B cebsa Oosiee ueM 42 000 KM 6eperoBoit
JINHUY, TIOYTHU 9 000 KM Ha3€MHBIX IPAHUIL ¥ OKOJIO 300 MEXAYHAPOIHBIX aspornopToB. boprba ¢
HeJIeTaJIbHOM MMMMUTIpanuend ABJseTCsS 4acTbio KoMMyHuUTapHOU nosmtuku EC okosio aBagunatu
JIeT, MeX/y TeM OIITUMAJIbHBIX ITyTel pellleHus pobJieMbl IOKa HeT.

28 Hosa6psa 2002 roma Coserom EC Oputa npunsAta aupektuBa NO 2002/90/EC
«O0 yCTaHOBJIEHUY OMpe/IeJIEHUs JJIs1 IOMOIIN HE3aKOHHOMY BBe3/y, TPAH3UTY U IPEOBIBAHUIO»,
a Ttakke Pamounoe pemenue NO 2002/946/I1B]] «O TmOBBIIEHNH CTAHAAPTOB YTOJIOBHOU
OTBETCTBEHHOCTH B IeJIAX HAKA3aHUS 32 IIOMOIIb HE3aKOHHOMY BBE3[ly, TPaH3UTy U
IpeOBIBAHUIO», HATIPABJIEHHbIE HA OOPBOY C HeJleraTbHOU nMMHuTrpanueil B crpadsl EC. JlupexkTusa
ompenesisieT O0IIME MPU3HAKKA COCTaBa IPECTYIUIEHUS, COCTOSIIEr0 B IOMOINHM HE3aKOHHOMY
IIPOHUKHOBEHUI0 WHOCTPAHIIEB HA TEPPUTOPHIO TOCYZIAPCTB-UJIEHOB U OOS3bIBAET HX BBECTU
HeOOXO/IUMbIE CAaHKIIMH. B paMOYHOM pellleHuH OIpe/ieJiIeH MUHUMAJIbHBIA TIepeYeHb U pa3Mep
HaKa3aHUM, B TOM 4HCJIe JUIA I0PUIUYECKUX JIUI, 3aKpelyleHbl IIPaBuja O M0/IBEIOMCTBEHHOCTU
COOTBETCTBYIOIINX YTOJIOBHBIX JIEJI.

Ob6a noKyMeHTa JeHCTBYIOT B COBOKYIHOCTH C JIPYTMMHU, IIPUHATBIMU B ILieIAX OOPBOBI C
HeJIETAJIbHOM HMMUTrpanuel, He3aKOHHOU TPYy/IOBOM J1eATEJIbHOCThIO, TOPTOBJEN JIIOJbMU,
U JIHANpaBJieHbl Ha pa3BuTue «IlleHreHCcKOro mpasa».

KoHTpabaH/;a MUTpaHTOB 10 MOPIO SBJAETCA OJHONM U3 Haubosiee OmacHbIX (HOpM
HE3aKOHHOM MUTpallu, KOTOpas 4YacTO COIPOBOMK/AAETC MHOTOUYMUCIEHHBIMU JKEPTBaMH.
CUMBOJIOM Tparm4ecKON peayIbHOCTH HeJIETaJIbHOW mMMHTrpanuu B crpadbl EC crasm oOpassl
HECUYaCTHBIX IPOCHUTENIEN ybOexxuIna, 3a0UThIX B MaJIOMEPHBIE JIOJKH, COBEPIIAIIINE OIACHBIE
peiicet B EBpomy. [Io manusim YBKB OOH, Tonbko 3a ampesnb 2015 rojia, B caMblil pasrap
MUTPAIMOHHOTO Kpu3uca, B Cpelu3eMHOM MOpe YTOHYJIO U MPOMayIo 6e3 BecTu 1308 GeKeHIleB U
murpaHToB (The sea route to Europe, 2015).

3amava ympaBjieHUs ITOTOKOM B3aKOHHOM W HeJIETaJIbHOM MUTpaluu TpebyeT YeTKOH
KapTHUHBI HBbIHEITHEeW CUTyallud Ha BceX BHeIIHUX rpanunax EC - oT aspomnopToB, a Takke OT
JIpyTUX NpuMepHO 1800 MyHKTOB mnepeceueHus rpaHuibl EC Kak Ha cymle, Tak U HA MOPCKHX
nopTax. /I pelieHus JaHHOU 3a/1auu OeperoBble CIy>KObl 1 BOEHHO-MOPCKHUE CJIYKOBI TOCYZAaPCTB
EC nmpuiaraioT 3HaunTeIbHBIE YCUINA 110 KOOPAWHAIINKA COBMECTHBIX JIEMCTBUI IPU MO/JIEPIKKE
EBpomneiickoro morpanuyHoro u 6eperosoro areHtcrBa (FRONTEX, 2018).
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3.2. Ucropua FRONTEX

30 MapTa 2004 Toj/la MUHUCTPHl BHYTPEHHUX JieJl TOCYZ[apCTB-YJIEHOB NMPHUHSJIN BasKHOE
pemienrie 006 oOpa3oBaHHMU EBpPOIEHCKOrO areHTCTBA II0 YIPABJIEHHUIO OIE€PATUBHBIM
COTPYZTHUYECTBOM Ha BHEITHUX IPaHUIAX rocyaapcTB-wieHOB EBpormerickoro Corosza (FRONTEX).

YupenurenpbHbIM akToM ®PpoHTekc sBwiIcsa PerstameHT EC 2007/2004 OT 26 OKTAOPA
2004 rozaa (Regulation (EU) N© 2007/2004), B KOTOPBIH BIIOCTEACTBUN ObLIA BHECEHBI ITOIIPABKH
ITOCPEICTBOM PEIJIaMEHTOB, MPHUHATHIX B 2007 u 2011 rogax (Regulation (EU) N2 863/2007,
Regulation (EU) N2 1168/2011). I3MeHeHHsI B cTaTyC areHTCTBa ObLIM BHECEHBI B 2013 TOAy B
CBSI3U C CO3/JAaHHEM B €ro CTPYKType EBpormelickoii cucTemMbl norpaHudHoOro KoHTpossa (European
Border Surveillance System - EUROSUR) (Regulation (EU) N2 1052/2013).

Cosmanne @PpoHTEKC HW3HAYATBHO OBLIO WPEAOIpeieJIeHO BBEAEHHEM YEThIPEX CBOOOJ
TepeABIKEHNs TOBAPOB, JIUI[, YCJIYT U KamuTajsa PUMCKUM JOTOBOPOM 1957 TOfia, a 3aTeM U
ocHoBaHUeM IIleHreHCKOro IMMPOCTPAHCTBA C HEOOXOIMMOCTHIO YKPEIJIEH!SI €r0 BHEITHUX TPAHUIL B
90-€e TOoAbI HpoIuIoro crosetus. C moAnrcaHueM AMCTEPZAMCKOTO JA0TOBOPA, 3TO HalpaBjeHHUe
COTpYZIHMYECTBa OBLIO BKJIIOUEHO B paMKu EBpocorosa, u CoBeT I0 BOIpocaM IOCTUIIHH U
BHYTPEHHUX JIeJI TIPEINIPHUHSII PSAJL IaroB B CTOPOHY HaJIAXKUBAHUA MEXaHU3MOB 10 KOOPAUHAIINU
JIEUCTBHUH TOCYIapCTB B 00J1aCTH MUTPAIUU, IIPEAOCTaBIeHUs yOeKUIa U 6e30MacHOCTH.

C aToii nespio B cTpykType EC 1 O6b110 co3/1aHa 00111as rpynia BHEITHUX TOTPAaHUYHUKOB —
rpyIma, cocTosmas W3 uwieHOB CTpaTernuyecKoro KOMHUTeTa II0 HMMMUTpAIlUM, TPaHUIaAM U
yoexxuiny (SCIFA) u pykoBoauTeslell HAITMOHAJBHBIX CJIY?KO ITOTPAaHUYHOTO KOHTPOJIs. I'pyrma
KOODJIMHUPOBAJIA HAIIMOHAJIbHBIE TIPOEKTHl CHENHAIbHBIX IEHTPOB II0 TMOTPAHUYHOMY
KkoHTpoJI0. VX 3aaua 3akaouasiach B HAOIIOAEHUN 34 TUJIOTHBIMH IIpoekTaMu B Macintadbax EC u
B OCYIIeCTBJIEHUH OOIIHX OIepanuii, CBI3aHHBIX C YIIPaBJI€HNEM IPaHUIIAMH.

CormmacHo persmamednty EC N2 2007/2004, OCHOBHBIE 3aJlauMl areHTCTBA COCTOSLUTA B
CJIEYIOIEM

—KOOp/IMHAITYS OTIEPATUBHBIX JIEHCTBUHN TOCYZIapCTB-YJIEHOB 110 OXPaHE BHEIIHUX IPaHUII;

—pas3BuTHe OO0Iel WHTETPUPOBAHHOU MOJIEJN OIEHKM PHCKOB M IIOATOTOBKA aHAIN3a
crenu@rUUecKux pUCKOB;

—OKazaHWe IIOMOINM Tocy/lapcTBaM-4ieHaM B OOydYeHUH IlepcoHasla HAIMOHAJbHBIX
MIOTPAaHUYHBIX CJIY’KO IMOCPEZCTBOM OpraHM3alW{ 3aHATHH Ha HaAHAIMOHAJIPHOM YDPOBHE IS
WHCTPYKTOPOB U MPOBEIEHUS CEMHUHAPOB;

—OKazaHHe IIOMOIIA TOCy/IapCTBaM-4JieHaM B OPTraHU3allid UMU COBMECTHBIX OIlE€paIlii 1o
JIETIOPTAIlUN HeJIeTaJIbHBIX MMMHUTPAHTOB; C 3TOH IEJbI0 areHTCTBO MOXKET BOCIIOJIb30BAThCS
pecypcamu EBpocorosa;

—COCTaBJIEHHE KaTajiora YCIIENIHbIX MEepPONPUATHH TOCYJapCTB-UWIEHOB II0 BBICHLIKE
HeJIeTaIbHBIX UMMHUTPAHTOB.

JI714 ycnenHoH peaiu3aliiy MOCTaBJIEHHBIX 3a7jau ATEHTCTBO HA/IE/ISJIOCh KOMITETEHITHUEN 10
MIPOBEIEHUIO:

—COBMECTHBIX omeparuii — ®poHTEKC MJIaHUPYET, KOOPIMHUPYET U PeaTU3yeT COBMECTHbIE
omepary C HCIOJb30BaHMEM IEPCOHANIA M O0OPYAOBaHUS TOCYJApCTB-YJIEHOB Ha BHEITHHUX
rpaHunax (MOpCKoOU, Ha3eMHOM U BO3/YIITHON);

—o0yuennss — ®poHTEKC OTBeuaeT 3a pa3pabOTKy OOIUX CTAaHAAPTOB OOYYEHUS JJIs
IIOrPAaHUYHHUKOB 110 Beel Tepputopun Coro3a U 00ydueHre CpeIHETO U BBICOKOTO YPOBHS /151 6oJiee
cTapuux opHUIEpPOB;

—aHajm3a PUCKOB — @DpOHTEKC coOWpaeT W aHAJIU3HPYeT TEKYIlylo WHQOPMAIUI O
COCTOSSHMM Ha BHENIHUX TpaHHIax. JlaHHbIe CcOOMpArOTCSA W3 IYHKTOB IIPOIyCKa W JPYrou
omepaTuBHON WHGOpPMANMHU, IOCTYMAONINX OT TOCYJapCTB-4JIEHOB, CPEJCTB MAacCCOBOU
nH(OPMAITUHN ¥ HAYYHBIX UCCIEOBAHUM.

—Hay4YHBIX HUccaeoBaHUN — OPOHTEKC CIIy:KUT IIaTHOPMOM JJ11 TPUMEHEHU JIOCTHKEHUI
TEXHUYECKOTO IMPOTpecca B YCJIIOBUIX MOTPAHUYHOTO KOHTPOJIS;

—omeparui ObICTpOoro pearupoBaHus — ®poHTEKC co3/1anm 00beAUHEHHBIE PECYPCHI B BHUIE
€BPOIEMCKUX TOTPAaHUYHBIX TPy, OO0JIaIAI0IINX JIOCTYIIOM K OOIIMpHON 0a3e JaHHBIX.
ATU KOMaH/Abl HAXOJATCA B MOJHONM TOTOBHOCTH B CJIydae KPU3UCHOM CHUTyallud Ha BHEITHUX
rpaHUIAX.
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—COBMECTHBIX OIlepaliii 10 BO3BPAIEHUIO HeJleTaJIbHbIX MUTPAHTOB — OPOHTEKC IIOMOTaeT
rocyZjapcTBaM-wieHaM B KOODJWHAIIMU UX YCWIHMU IO BO3BPAIIEHUIO HeJIerajoB IPH YCJIOBUU
co0JTI0/IeHHsI OCHOBHBIX TapaHTHH IIpaB yeJloBeKa, KaKk OHU u3JI0keHbl B Xaptuu EBpocorosza o6
OCHOBHBIX IIPaBax;

—obMeHa nHdoOpMaIed 0 BO3HUKAIOIINX PUCKAX U TEKYIleM COCTOSHUU JIeJI Ha BHEITHUX
rpaHunax — @PpoHTEKC pa3BUBaeT W YIPaB/AET CHUCTEMAaMHU, ITO3BOJIAIOIIUMU OOMEH TaKOM
nHdOpMaIue.

3.3. Peopranuzamusa FRONTEX

EBpomnelickuii MUTPallMOHHBIN KPU3UC, Pa3pa3uBIINNCA B 2015 TOAY, BBIABUHYJ HA IEPBHIN
IUIaH HEeoOXOJAMMOCTh TOBBIINIEHUs Oe30macHOCTH BHeHIHMX rpaHul EC, 4YTO MOJATOJIKHYJIO
EBpokoMuccHIO BBICTYIUTH C PAJOM HHHUIMATUB II0 COBEPIIEHCTBOBAHWIO COBMECTHOM
MUTPAllMOHHON TMOJUTHKHU TOCYJApPCTB-WIEHOB, KOTOpBble OBUIM U3JI0KEHbI B EBpomelickoi
roBecTKe iHs1 o murpanuu (COM(2015)).

JIOKyMeHT COAEep:KUT IepedeHb Mep Ha KPaTKOCPOUHYI0 H JIOJTOCPOYHYIO IEPCIIEKTUBY,
KOTOpBIe, M0 MHeHUI0 Komuccuu J10/KHBI TOBBICUTD 3P (PEKTUBHOCTh IPOTUBO/IEHCTBUSA TOPTOBJIE
JIIOIBMA U CHU3UTh IIPUTOK HeJeraJioB B eBpomelickue crpaHbl. Cpeld KpaTKOCPOUHBIX
IIPUOPUTETOB YKA3bIBAETCS HAa HEOOXOAMMOCTh AaKTHBHU3AIIUH ITOMCKOBO-CIACATENIBHBIX PabOT B
CpennzeMHOM MOpe C IeJbI0 MPEIOTBPAIEHUA JKEPTB CpeAu OeKeHIIEB, CIIPaBEJIUBOE
pacrmpeziesieHrie OpeMeHH 10 TPUHATHI0O HWMMUTPAHTOB Cpeau TrocyAapcTB-uwieHoB EC u
AKTUBHU3AIMIO COTPYHUYECTBA CO CTPAHAMM, HE BXOJAIIMMH B OPTraHU3AI[UI0, B TOM YHCJIE C
appHUKaHCKUMU TOCy/IapCTBAMU.

Ha pgosrocpounyio mepcrnekTuBy Komuccus mpemyioKmwia MPUHATHE IIATOB MO CHIDKEHUIO
CTUMYJIOB JUJIsI HEJIETAJIbHOM WMMMUTPAlN{, HAJIAKUBAHUIO MeEXaHH3Ma TII0 BO3BPAIEHUIO
HeJIeTQJIbHBIX MHUIPAHTOB B TOCY/apCTBO TPaKJAHCTBA, IOBBIIIEHUIO YPOBHA oObeclieueHUs
6e30I1acHOCTY I'PaHUI] U BHeIpeHU0 3G@eKTUBHOTO yIpaBjeHUs BCEMU BHEIIHUMU T'DAaHUIAMU
EC, coBepmieHcTBoBaHu0 mnoautuku Coro3a B 00JacTH MUrpanuu B IeJoM, U B cdepe
[IpeA0CTaBIEHUS YOEIKUIIA B YACTHOCTH.

Cpenu Mep, HampaBjeHHBIX Ha MOBblIeHUEe 3(GGEeKTUBHOCTA YIIPABJIEHUS BHEUIHUMU
rpanuniamy, EBpormeiickoii Komuccueil Obl1 mpeisiokeH IUIaH MO peopranusanuu ®poHTekc,
BOILIOIEHHBIN B periiameHTe EC 2016/1624 0 eBpOIeNcKoi MOrpaHUYHONM U 0eperoBoi oxpaHe,
MIPUHSATHIN 14 ceHTAOps 2016 roga (Regulation (EU) 2016/1624).

JleficTBUTEIPHO, MUTPAIMOHHBIA KPHU3UC HATJISAAHO IPOJEMOHCTPHUPOBAJI CYIIECTBYIOIITE
npobsieMbl B JesaTenbHOCTH @poHTEKC. B mepBylo ouepenp 5TO Kacajaoch OIEPATUBHOTO
pearupoBaHusA: ATEHTCTBO BO MHOTOM 3aBHCeJIO OT rocygapcrs-uwieHoB EC. ®uHaHCUpOBaHUE U3
JI0OPOBOJIBHBIX B3HOCOB YYacTHHUKOB COI03a, HEIOCTATOUHBIN IITAT U TEXHUYECKOE OCHAIIEHUE,
OTPAaHWYEHHBIH MAaHZAT TO BBHINOJIHEHUIO OIEpPAIlii 110 BO3BPAIIEHUIO WJIH YIPABJIEHUIO
rpaHuniaMu 0e3 IpeABApUTEIHHOTO 3alpoca TOCyAapcTBa-yjeHa U Ha IMPOBeJieHHe IOUCKOBO-
CIIacaTeJIbHBIX OIEepPAlN — 3TH U PSAZ JPYTHX OOCTOATENIHCTB SIBJISUTUCH TOPMO30M OBICTPOTO U
3¢ dexTUBHOrO pearupoBaHUsA Ha BHEIIHHE YIPO3bI, CBA3AHHBIE C HeJIETAJIbHOU UMMUTIpaIied u
TOPTOBJIEH JIFOHMH.

Kak ormeuaerca B mpecc-penuse Espokomucenn, «C 2005 roza poab PpoHTekc
3aKJII0YaAIach B COJIEMCTBUU, KOODAWHAIUM W PA3BUTHH WHTETPUPOBAHHOTO YIIPABJIEHUSA
rpaHuriamu. OMHAKO JI0 CHUX IOP areHTCTBY IIPEOCTABJIsIIACH JIMIIb OTPAHWYEHHAs POJIb B
OKa3aHUHM  TOCyJapCTBaM-wieHaM  IOAJIEPKKM B YIPaBJIEHWH  CBOMMH  BHEIIHUMH
rpanuriamu. Kpusuc mokasas, 4to orpaHudeHus pecypcoB @poHTEKC ¢ TOYKHU 3pEHUs IEPCOHAIA U
000pyAOBaHUs1, HEBO3MOXKHOCTh HHUIIMUPOBATH U OCYIIECTBJISATH OIEPAIIUH 110 BO3BPAIEHUIO WU
YIPaBJIEHUIO TPAaHUIIAMH U OTCYTCTBHE SIBHOM POJIM /ISl MPOBEJEHUS MMOUCKOBO-CIIACATETHHBIX
omepanui, MpensATCTBOBAIN AreHTCTBY 3(pHEKTUBHO pearnpoBaTh Ha 3HAYUTEJIBHOE YBEJIHMYEHUE
MUTPAI[IOHHOTO IaBJIEHUA».

C npunaTtueMm persiamenTa OpoHTEKC MMOJIYyYUI HHOe Ha3BaHHue — EBponelickas morpaHuuHas
u GeperoBas oxpana EC. B fmokyMmeHTe Mo/{uepKUBAETCH Ba’KHOCTh UMEHHO HHTETPUPOBAHHOTO
ynpasJieHus BHeITHuMU rpanunamu Corosa. B [Ipeambyse otmeuaeres, 4To:

«11.10. Heobxoaumo 3¢b¢deKTHBHO KOHTPOJIMPOBATh MepeceueHre BHEITHUX IPAaHUI], PEIaTh
MUTpAI[IOHHbIE TNPOOJeMbl M TOTEHIUAJIbHBbIE OyAyllne Yrpo3bl Ha BHENIHUX TPAHUIAX,
obecrieunBaTh  BBICOKMI ypOBeHb BHyTpeHHell Oe3omacHoct B Coroze, 3amiumiaTh
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dyukiuonupoBanue IlleHTreHCKON 30HBI M YBa’KaTh BCEOOHEMJIIOIINN IMPUHITUAI COJTHUAAPHOCTH.
B cBeTe 3TOrO0 HEOOXOAMMO YKPEIUTh yIIpaBJieHHE BHEITHUMU TPAHUIIAMU, OMUPASCh HA paboTy
dpoHTEKC W Jajiee TpeBpalias ee B ATeHTCTBO ¢ 0OIed OTBETCTBEHHOCTHIO 3a YIIPaBJIEHHE
BHENTHUMU TPAHUIIAMU.

m. 11. ITostomy 3amauu EBpomelcKoro areHTCTBa II0 VIPaBJIEHUIO OIE€PATHBHBIM
COTPYZHUYECTBOM HA BHEITHUX IPAHUIIAX TOCY/IaPCTB-YIEHOB EBpOIECKOro co3a J0IKHBI ObITh
PaCIIUpPEHBI».

Takum oOpaszom, MaHzaT ®PpoHTeKC OBLI YKpemseH U paclIupeH, OCHOBHBIE 3a/auu
ATEeHTCTBA COCpDEIOTOYEHbl Ha CO3JJaHUM TEXHUYECKOW U OIEePaTUBHOU CTPaTeruu I
OCYIIIECTBJIEHUsI KOMIUIEKCHOTO YTpaBJIeHUsA TrpaHuraMu Ha ypoBHe C0103a; OCyIIEeCTBJIEHUU
Hazzopa 3a 3(PPeKTUBHBIM (PYHKIIMOHMPOBAHUEM IIOTPAHUYHOTO KOHTPOJIA HA BHEITHHUX
rpaHUIaX, OKa3aHUU PACITUPEHHON TEXHUUECKOH U OIIEPATHBHOU IIOMOIIU TOCyZIJapCTBAM-UIeHaM
IyTeM COBMECTHBIX OIlepaliiii W OBICTPOTO BMeIaTeIbCTBA HA TpaHHIlE, 00eCTIeYeHUHN
BBITIOJIHEHUSI TTPAKTUYECKUX Mep B CUTYAIIUAX, TPEOYIOIUX HEOTJIOXKHBIX JEHCTBUI HAa BHEITHUX
rpaHUIAX, OKa3aHUU TEXHUYECKOM ¢ OIEpPaTUBHOM IIOMOIIM B TOJJIEP)KKY IOMCKOBO-
crlacaTeJIbHBIX OIlepaIlui /IS JIUII, TEPIIAIIUX OeICTBHE B MOPE, a TaKKe OpraHU3aI[Uy Olleparuei
10 peaIMUCCHUU.

ITo cymiecTBy 3asiauu, mocraBjieHHble mepen PpoHTEKCOM B 2004 roay, GOpMaJbHO MaJjo
U3MEHWIHNCh, MEXK/Yy TEM ObLIN PEIIeHbl caMble BasKHbIE ITP0O0IEMBI, He TT03BOJIsIomIe OpoHTEKC
3¢ GEeKTUBHO OTBEUATh Ha BHEIITHUE YIPO3bI, — TPAKTUYECKH B J[BA C JIUIITHUM Pa3a yBeJIUYEH IIITaT
IepcoHajsia ATeHTCTBA W paciupeHo duHaHcupoBaHue u3 Ommxera EC. Kpome Toro, oco3Has
BBICOKYIO CTelNeHb MPO0JEMBl HeJIETAJIbHONM HWMMUIpanuu, rocyfgapcrBa-wiedbl Coro3a Ha
MIpaKTHUKe MOATBEP/INIH KeJIaHUE COTPYAHUYATD.

B Hacrosmiee Bpemsa @poHTEKC pabOTaEeT MO CIEAYIOIUM OCHOBHBIM HAIIPAaBJIEHHSM:

Koopounauus onepamusHo2o compyoHuuecmsda cor3HblX 20cydapcme no ynpasaeHuro
BHEWHUMU 2paHuyamMu. DTO HaIpaBJeHHE JIeSITEJIbHOCTH ATEHTCTBAa caMoe 3aMeTHOe. XOTs
PEeryJISpHBIN TOTPAaHUYHBIA KOHTPOJIb HAXOAUTCA IO/ HCKIIOUUTETBHON OTBETCTBEHHOCTHIO
rOCyZJapCTB-UJIEHOB, oOIepaTuBHas pojib @OpPOHTEKC COCPeIoTOYeHa Ha  KOOPIAWHAIUU
Pa3BepTHIBAaHUS JOTIOJTHUTEILHBIX DKCIIEPTOB U TEXHUYECKOTO 000PYOBAaHUS B TeX OTPAHUYHBIX
paiioHaX, KOTOpble OKa3bIBAIOTCA 107, yrpo30ii. COBMECTHO ¢ MPUHUMAOIIE CTpaHOU ATeHTCTBO
IIPOBOJIUT OIIEHKY KOJIMYECTBA 0(UIIEPOB, 00J1aIaI0MIX 0COOBIMU 3HAHUSAMU, KOJTUUYECTBA U THUIIA
TpeOyeMOro TeXHUUYecKOoro obopynoBaHusA. 3areM @pPOHTEKC HAmpaBJsieT 3alpoc  BCEM
rocy/lapcTBaM-4jieHaM U IIIEHT€HCKUM CTpaHaM Ha HeOOXOJIMMBIX CIEIHAJICTOB U 3KCIIEPTOB,
YeTKO yKa3bIBasg UX TpeOyemble MPOQWIN, a TaKKe CIeUaJIbHOe 000pyZoBaHUe, HEOOXOAMMOe
JUIsT omeparuu. Bo BpeMsi pasBepTHIBAHUA COTPYAHUKH @DPOHTEKC OCYIIECTBJISIIOT CBOU
ITOJTHOMOYHS TI0 IIOTPAaHUYHOMY HaJI30pY B COOTBETCTBUH ¢ IIIeHTeHCKUM KOEKCOM O TPaHUIIaX.

I[ToMrMO TIOTPAaHUYHOTO KOHTPOJIs, OIlepaliuil AreHTCTBa MOTYT OXBaThIBaTh 3a7lauH,
CBsI3aHHBIE ¢ oOeciieueHrneM 0e30TacCHOCTH Ha MOpPE, TOMCKOBO-CIIacaTeIbHBIMU MEPOIIPUATUSIMH,
3aIUTON OKPY>KAIOIIEH CPe/IbI.

OxHUM M3 HOBOBBEJIEHUH perjiaMeHTa CTaIo CO37[aHue TPYIIIbI OBICTPOTO pearnpoBaHUs U3
1500 TIOTPAHUYHUKOB, ITPEJIOCTABJISEMBIX TOCy/lapCTBAMU-YIeHaMH U crpaHamu IIleHreHCKOro
cormamenus, accoruupoBanubiMu ¢ EC (Hopserus, Mcmangus, [IBeirniapus) B pacropspKeHHE
®poHTEKC I TMPOBENIEHUS] OINEPATUBHBIX MEPONPHUATUN IO ITPOTHUBOJIENCTBUIO HeEJIETaIbHOMN
MMMUTPANUU ¥ TOPTOBJIE JIOABMH (I1.5 CT.20).

B ciyyae BO3HUKHOBEHUS KPHU3WCHOW CUTyallMd, OIEpamus € ydJacTHEM KOHTHUHTEHTa
®poHTEKC MOKET OBITH pa3BepHyTa B TeUeHHE MATH JHel. [IoMHUMO IpeiocTaBaeH s ITepPCOHAa,
roCyZJapCTBa-yJYaCTHUKH IIEPEJIAI0T B PaCIOpsDKeHUEe ATEHTCTBA JOTIOJIHUTEIbHOE TEXHUUYECKOE
00opysOBaHUe, BKJIIOYasi TPDAHCIIOPTHBIE CPEJICTBA, MOPCKUE U BO3AYIITHBIE Cy/Ia.

CoBmecTHble omepanuu  PpOHTEKC IUIAHUPYIOTCS © pa3pabaThIBAIOTCSI HA OCHOBE
MOHUMOPUH2A U _AHAAU3d PUCKOB, B KOTOPBIX OIIEHUBAETCS BEPOATHBIA OyAyIIHHA PHCK
HeJIeraJIbHOM MUTPaly ¥ TPAHCTPAHUYHOU MPECTYITHOCTH B/0JIb BHeITHeH rpanuIbl EC. AHanu3
PHUCKOB SIBJISIETCA OTIPAaBHOW TOYKOHM I BCEX MEDPONPHUATHUA ATEHTCTBA, OT MPUHATHA
CTpPaTernyecKUX PeIleHni Ha BBICOKOM YPOBHE 10 IVTAaHUPOBAHUS U OCYIIIECTBJIEHUS OTIEPATHBHOMN
JIesITeJIbHOCTH.
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OaHUM U3 3JIEMEHTOB HOBBIX IIPABUJI SBJIAETCS TO, YTO ATEHTCTBY TeIleph TaKXKe IMOPYyYEHO
MPOBOJINTh OUEHKU YA38UMOCMU B OTHOIIEHUM BO3MOKHOCTEH TOCYJapCTB-4JIEHOB YIPaBJIATH
ceouMH TpaHunamu. OleHKNU YA3BUMOCTH CIIOCOOCTBYIOT 3(P(dEKTUBHOMY, BBICOKOMY H
€IMHO0OpPa3HOMY YPOBHIO ITOTPAHUYHOTO KOHTPOJISA Ha BHeIMHHUX rpaHunax EC. OHU MO3BOJIAIOT
BBISIBJISATD U BIIOCJIEZICTBUH IIPE/IJIATaTh MEPHI IO YCTPAaHEHHIO JII0OBIX BO3MOKHBIX HEZIOCTATKOB H,
CJIEIOBATEJIFHO, CIIYKAT TaKJKe IIeJIbI0 MPeIOTBPAIlleHusA Kpu3rca Ha BHeIHUX rpanunax EC.

Ynpasaernue ungopmauueii. PpoHTEKC coOMpaeT IIUPOKUN JHAMA30H JAaHHBIX OT
rOCyZlapCTB-4IeHOB, opranoB EC, cTpaH-napTHepOB U opraHu3anui, a tTakke u3 CMU u apyrux
HCTOYHUKOB O CUTyaI[UH Ha TPAHMUIIE U 3a ee npenenamu. THGopMaIusa aHaIM3UPYETCs C IEeJIbI0
co3zaHusA oOmiell kapTuHbl 0 BHemHux rpanurax EC. IloMuMo ycTaHOBIeHUS TeHAEHIUH U
BBISIBJIEHUS] PUCKOB, PPOHTEKC TakKe JlaeT PEKOMEHJAIIMU OTHOCHUTEJHbHO PpearupoBaHUA Ha
pasyinuHble MpoOJeMbl Ha BHEIMHHX TpaHunax EC, BKJIOYas TPAaHCTPAHWYHYK) IPECTYITHOCTb.
ITO IOMOTAeT ONTUMHU3UPOBATh HCIOJB30BAHUE JIOCTYIIHBIX pPECypcoB U  IIOBBIIIATH
3¢ GEKTUBHOCTD ITPENPUHIMAEMbIX JIEHCTBUM.

MOHUTOPHHT TPaHUI] OCyIlecTBIsAeTCs Ipu nomoinu Frontex Situation Center (FSC). FSC
UMeET IeJIbI0 00ECIIeUHTh ITOCTOSHHO OOHOBJISEMYIO KapTHHY, MAaKCUMAaJIbHO IMPUOIMKEHHYIO K
peaTbHOMY BpEMEHH, O BHEIIHUX FPAHUIIAX ¥ MUTPAIIMOHHOU cuTyaluu B EBporre.

3.4. EBponeiickas cucreMa MOrpaHUuYHOTO KOHTPOJIA

Kak ObUIO OTMeuUeHO, OT/ieJIbHble HU3MEHEHHUs B JeATeJbHOCTH OpPOHTEKC CBI3aHBI C
BBeZleHHeM EBpONENCKOM CHCTeMbl HMOTPAHUYHOTO KOHTpOJA (E8pocyp), B KauecTBe «OOIIHX
paMok [yia obMmeHa wWHQOpMaUWeNd U COTPYAHUYECTBA MEXKAY TOCYy/apCTBaMU-YIE€HAMHU W
ATEHTCTBOM B IIJIAX YJIyUIIEHUS OCBEIOMJIEHHOCTH U YBEJIMUEHU MMOTEHIINAIA PearnpOBaHUsA Ha
BHEINIHUX TpaHUIax EBpocoro3a IO BBIABJIEHUIO, MPEAOTBPAIEHUI0 M O0pHOEe ¢ HeJleraJbHOU
WMMHUTpAIeNd, TPAHCTPAHUYHOU MIPECTYITHOCTHIO, 3AIIIUTE U CIIACEHUIO KU3HEH MUTPAHTOB» (CT. 1
PernamenTa 1052/2013 OT 22 OKTAOpPs 2013 roza).

Mexanusm EBpocyp COCTOUT U3 HECKOJbKUX KOMIIOHEHTOB, OCHOBHBIM M3 KOTOPBIX
ABJIAIOTCA HalMOHAJIbHBIE KoopauHanuoHHble eHTphl (NCC). Kaxzmoe rocyzmaperBo dopmupyer
TaKOH IIEeHTP JJIA OCYIIECTBJIEHHWS KOHTPOJII Ha HAIIMOHAJIBHBIX TpaHUIIAX U OOMeHa
uHpopMaleln OTHOCUTENbHO (AKTOB €€ HE3aKOHHOTO IIepeceyeHrsi U TPaHCTPAaHUYHOU
MIPECTYITHOU JieATesIbHOCTU. HarmoHasibHbIE JaHHBIE, 00paboTaHHbIE IIPU IIOMOIIM IepCcoHaIa
EBpocyp, mocrymaror B mHQOpManuoHHYI0 6a3y i (GopMHpOBaHHA OOl CUTYallHOHHOMN
KapTUHBI COCTOSIHUS COIO3HBIX TpaHul. HWHbopmarnusa, cozepkamasica B 0ase JaHHBIX,
CKJIQ/IBIBAETCSI U3 CBEJIEHUU, MOJIyYEeHHBIX IIPU IMOMOINKU (HOTO U BUJIEO CHEMOK, OT CIIyTHUKOB U
ZIpyTux cpenctB Habsonenus. ['ocymaperBa-wieHbl EC MOTYT UCITOIB30BATh 3TY HH(POPMAIIHIO /I
YJIydIIIeHUs OCBEJOMJIEHHOCTH O CUTyaI[UH Ha TPAHUIAX.

CoBOKyITHOCTh Bcell mH(OpMAIUH, IIpeocTaBisieMol 6a3oii EBpocyp HasbiBaercs Eurosur
Fusion Services (o0bequHeHHas cucreMa EBpocyp). OHa obecrieunBaeT JOCTYII K COBPEMEHHBIM
TEXHOJIOTHAM, IPEeIOTBpAIaeT AyOIUpOBaHNE MEPOIPHUSTHH, TPOBOAUMBIX TOCYJapCTBaMU JIJIs
obecrieueHus1 6€30TMaCHOCTU TPAHUIl, U CHUIKAeT 3aTpaThl. Kpome Toro, Eurosur Fusion Services
MPpU TOMOIIMY OINTHUYECKUX ¢ PAJIUOJIOKAIIMOHHBIX CIIYTHUKOBBIX TEXHOJIOTUH I103BOJISIET
aBTOMATHU3UPOBAHHOE OTCJIEXKMBaHUE U OOHapy:KeHUe MO3UIUI MOPCKUX CYZOB, IIOJ03PEeBAEMBIX
B WCIIOJIb3OBAaHUU /IS HeEJIeTaJIbHOH HWMMUTPAIMM U TOPTOBJHM JIIOABMH. bBoJsibIias dYacTb
nHdopMaInuu IpefocTaBisercd Ha 0asze coTpyAaHUuecTBAa ¢ EBpomeiickuM areHTCTBOM IIO
6eszonacHoctu Ha Mope (EMSA) u CiytHukoBbIM 11eHTpoM EC (SatCen).

OnHUM U3 BaXKHEHIITNX HAIIPaBJIEHUH JIeATeTbHOCTH OPOHTEKC SBJISETCA OKa3aHHe TIOMOIIN
rocyZjlapcTBaM-wieHaM B IOATOTOBKE MOTPAHUYHHUKOB, pa3paboTKa A1 HUX OOIUX CTaHAAPTOB,
obecrreynBalOIUX HA €BPONEHCKOM YpPOBHE OOy4YeHHe WHCTPYKTOPOB  HAIIMOHAIHHBIX
MIOTPAHUYHBIX CIIYK0. Y KaKZ0¥ CTpaHbI €CTh CBOM MOTPEOHOCTH B 6€30MaCHOCTH TpaHUIl. XOTs
MOpCKHE TPaHUIIbI HAXOMATCSA B IIEHTPe BHUMAaHHSA TaKUX OCTPOBOB, Kak Kump u Masnbra, Apyrue
CTpaHbl, TaKWe KaK ABCTpHSA, HE HMEIT MOPCKOW TpPaHUIbI, HO OKPYKEHBI CyXOITyTHBIMH
rpaHuIiaMu. AHAJIOTUYHBIM 00pa30M, CHUCTEMBI U CTPYKTYPBI, UCIOJIb3yeMble B KaXK/IOU CTpaHe,
CHWJIBHO Pa3JIMYalOTCsI — Y HEKOTOPHIX €CTh ITOTPAaHUYHHUKHU, B TO BPEMS KaK JIDYTHE HCIIOJIH3YIOT
MOJINIIECKUEe  TOJpA3/ieJIEHUsI WJIM  Jpyrhe  OpraHbl  BJAacTH JJIA  ITOTPAaHHUYHOTO
koHTpOJIA. CleoBaTeNbHO, Kakaoe rocygapcrBo-wieH EC mmeeT cBow cOOCTBEHHBbIE YyueOHBIE
pemenus. /[y Toro, YToObI IOTPAHUYHBIE BJIACTH BCEX HTUX CTPAH paboTasi BMECTE ¢ OAHUMH U
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TEMU JKe€ CTaHJapTaMH, HeoOXOJMMO YCTAaHOBUTH OOIMe OCHOBAaHUA, U HMEHHO B 3TOM
3aKIiouaercsa pabora u obyueHue B pamkax @PpoHTeKc.

dpoHTEKC OKa3bIBaET IOMOIIb rOCyZlapCTBAM-UJIeHaM U IIeHTeHCKUM CTpaHaM B onepayusx
no 8038PAWEHUIO HEAe2ANbHBIX MUSPAHMOE. ATEHTCTBO OTBeUaeT 32 KOOPAWHAIUIO OllepaIiii 1o
BO3BpAaTy Ha TEXHUYECKOM M OIEpAallHOHHOM YPOBHAX, BKJIIOUass JOOPOBOJIBHOE BO3BpAllleHUE.
Ha mpaktuke »5TO0 o0O3Hauaer, 4to ®pOHTEKC mpemiaraer MOAJAEP:KKY B OpraHU3aluUd U
OCYIIIECTBJIEHUU OIlepaliiii 10 BO3BpPATy, OPraHU30BAHHBIX OT/EJBHBIMU T'OCY/IapCTBaMU-
YIeHaMH.

CompyodHuuecmeso co cmpavamu, He sxodsuumu 8 EC, ABJseTcs HEOTheMJIEMON YacThIO
MaHzaTa OpoHTEKC 11 obecniedeHus1 BHeAPeHUs EBpOIeicKOro HHTErpUPOBAHHOTO YIIPaBJIEHUSA
rpanuriamu (IBM) u olHIM U3 CTpaTernyecKux IPpUOPUTETOB pAbOTHI aT€HTCTBA.

CoBMecTHO ¢ TTapTHEpPaMU U3 TPeThux cTpaH ®PpoHTekc paboTaer HaJ co3aHNeM Bce Hosee
CBSI3aHHOTO TIJIO0AJIBHOTO COOOIEeCTBA IO YIPABJIEHUIO TPAHUIIAMHU, KOTOPOE COOTBETCTBYET
CaMbIM  BBICOKMM  CTaHZApTaM Ul yIpaBjJeHUs TpPaHUIAMH, O€eperoBoi  OXpAaHbI,
[IPAaBOOXPAHUTEIBHOU /IeATeJIbHOCTU U BO3BpAllleHUsA, TapaHTUPYeT 3alllUTy OCHOBHBIX IIPaB U
TEeCHO COTPY/IHUYAET B PellleHUU HeperyIApHbIX MUTPALIMU U TPAHCTPAHUYHOMN IIPECTYITHOCTH.

®poHTeKC pa3pabaThIBaeT U IOJAJIEPKUBAET HA/IEKHYIO CETh INAPTHEPCKUX OTHOIIEHUH C
KOMIIETEHTHBIMH OpPTaHAMU CcTpaH, He BxoAamux B EC, oco6eHHO B cTpaHax, coceacTByomux ¢ EC,
a TaK)Ke B CTPaHAaX MMPOUCXOXKAEHUS U TPAH3UTA /IJIs1 HEPETYJIIPHOU MUTPAITUU.

Ceromasa ®poHTeKC TpesAcTaByseT cOOOUW areHTCTBO C IEPCOHAJIOM B 600 YeJIOBEK W3
20 CcTpaH, KOTOPBIN JIOJDKEH OBITh YBEJIWUYEH J0 1200 K 2020 roay. Kpome Toro, B areHTCTBe
JIEUCTBYIOT OKOJIO 1700 0duIiepoB (He BKJIOYASA TPYIIITY OBICTPOTO pearupoOBaHUA), HAXOISIIIIXCS
Ha MOPCKHX, CYXOIYTHBIX U BO3AYIIHbIX TrpaHumax Coo3a U MPEJCTAaBJAIINX COO0U
CITEITUAJIICTOB caMOro pa3Horo npoduisi. brogkeT AreHTCTBa, COCTABJISAIONINY B 2005 TOy 6 MJIH.
€Bpo, Bo3poc /10 320 MuH. EBpo B 2018 rogy (FRONTEX, 2018).

IlepcmekTHUBBI. 19-20 ceHTAOpPA 2018 roza B 3anblHOypre COCTOSJICA OYEpPeNHOM
HedOpPMaIBbHBIN CAMMUT IJIaB TOCYAapCTB-wieHOB EBpocoio3a, Ha KOTOpOM Hapsy ¢ npobsieMaMu
1o Brexit, o0cy»xanrch BOIPOCH! JajIbHENIIIEr0 Pa3BUTHA MUTpariuoHHOU nosutuku EC.

3a Heneno 1o camMmuTa Komuccus npemioxkuia NocjieHUe 3JIeMeHTbl, HeoOX0AuMble s
JIOCTH>KEHUSI KOMIIpOMHKCCA IO BOIPOCAM MUTpanuu U pedopMbl I'DAHUIBI, B TOM YHCJIE IO
ycwieHuto posi @poHTeKe B oxpaHe BHelIHUX rpaHul; Corosa.

3.5. YcewieHu10 poad @poHTEKC B oxpaHe BHenrHux rpanull Corosa

ITepsoiii Bune-npe3uaeHT ®. Tummepmanc ckazan: «HoBoe omepaTuBHOe MOJpas/esieHUe
EBpomnerickoil morpaHUYHON W OeperoBoi OxXpaHbl M3 10 000 coTpyaHukoB EC u ycuieHHOe
areaTctBo EC mo yb6exxunry obecriequt apdexTuBHOE obecnieuenue couaapaoct EC Ha mecrax —
BCAKUHN pa3, KOTJa 3TO HeoOxoaumo. MbI MpefocTaBseM rocy/lapcTBaM-ueHaM HeOoOXOauMbIe
WHCTPYMEHTHI JUISI COTJIacOBaHUA o0mielr pedopmbl cucrembl yoexxkuma EC u obecrieueHus
MIpaBWJIBHOTO OajiaHca MeXXJy COJIMJAPHOCTBI0 M OTBETCTBEHHOCTHIO. Celiuac HacTajo BpeMs,
4yTOOBI OHH BBIIIOJIHUJIN 3TO 00a3aTesibeTBO» (State of the Union, 2018).

Cpenu npeJyioskeHUH Mo ycuaeHuIo MaH1ata ®poHTeKC IPO3ByYau CeAyIoIye:

— Co3zgaHue MOCTOSHHOTO KOpIlyca U3 10 000 ONEPAaTHUBHBIX COTPYHUKOB K 2020 TOAY:
MIpe/IIIoJIaraeTcs, YTO B IIePCIEeKTUBEe ATEHTCTBO CMOXKeT ONUPAThCA Ha COOCTBEHHBIN IEPCOHAN U
coOCTBEHHOe 00Opy/IoBaHME: MOPCKHE U BO3ZYIIHBIE CYy/a, TPAHCIIOPTHBIE CPEJICTBA, KOTOPBIE
MOTyT OBITh pa3BepHYThl B Jir000e BpeMs W JIsI Bcex HeoOXoauMbIXx omepanuii. Komuccus
BBIJIesIIA 2,2 MupA. EBpo B pamkax Oromxkera EC 2021-2027 rofoB, ¢ TeM, 4YTOObI AT€HTCTBO
MOIJIO He TOJIbKO TpuoOpeTaTh, HO U SKCIUIyaTHPOBAaTh BO3AYIIHbIE, MOPCKHE W 3eMeJIbHbIE
aKTUBBI, HEOOXOUMBbIE JIJIS €T0 eI TeTbHOCTH.

YcusieHHast eBpoIleicKkas TOTpaHWYHAass ¢ OeperoBas oOxpaHa He BO3bMET Ha cebds
OTBETCTBEHHOCThH 3a 3aIUTY BHEIIHUX rpaHul] Coo3a - 3TO OCTaHETCS IMPEPOTaTUBOU TOCYAapPCTB-
wieHoB. B To ’xe BpeMsa ®PPOHTEKC yCWINT BCIIOMOTATeJIbHYI0 POJIb B paMKaX CBOEr0 HOBOTO
MaHziaTa 1 Oy/ieT UCI0Ib30BaTh HOBbIE BO3MOKHOCTU B KOOpAMHAIMHY AelicTBuil rocyaapcers EC Ha
MecCTax.
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4. Pe3yabTarsl

B pesysbpraTe pedopmbl DPpoHTEKC Bce omepanuu AreHTCTBA OyyT IMPOXOAUTH IO
KOHTPOJIEM U KOMaHOBAaHMEM NPHUHUMAIOIIETO rocyAapcra-uieHa. Komanapl, pa3BepHyThIE U3
IIOCTOSTHHOTO KOPITyca ATeHTCTBa, OY/AyT BBIMOJIHATD CBOM 00513aHHOCTH U 33/]aUX B COOTBETCTBUU C
UHCTPYKIHUAMU PYKOBOJUTEIEN KOMaH/I U3 IPUHUMAIOIIEN CTPAHBI.

— YcusieHne UCIOJTHUTEIbHBIX IOJTHOMOYHH: I10/] KOHTPOJIEM TOCy/IapCTBA-WIeHa, B KOTOPOM
OHU Pa3BEPHYTHI, WIeHbl MOCTOsSHHOro Kopmyca EC u GeperoBoil oXpaHbl CMOTYT BBIIOJIHATH
3a/1a4yu, TpeOymolue JOTMOJTHUTEIbHBIX ITOJTHOMOUYHN JIsi oOecriedeHus MOJTHON OIepaIrfuOHHON
5¢pPEeKTUBHOCTH, TAKUX KaK UJIeHTU(UKALUA JUYHOCTH, pa3pelleHue WIN OTKa3 Ha IlepeceueHune
BHEIITHEU IPaHUIIbI U IepeXBAaThIBAHIE IMMUTPAHTOB HA TPAHHUILE.

— JlonosiHUTEIbHASA MO/ZIEpKKA IO BO3BPAIleHUI0 UMMHUTPAHTOB: IOMUMO OpPTaHU3aIUuU U
(rHAaHCUPOBAHUA COBMECTHBIX OIlEpalluii MO BO3BPAIEHUIO, ATEHTCTBO TENEPh TaKKE CMOKET
MOJIZIEP>KUBATh IIPOIEyPhl BO3BPAIlleHUs B TOCyZapcTBaxX-wieHax, HallpuMep, IyTeM BbIABJIEHUA
HeJIeTaJIbHBIX MMMUTPAHTOB, TOJIYYEHHUs IPOE3/IHBIX JIOKYMEHTOB U TOJATOTOBKU PEIIEHUU O
BO3BpaTe OT HAIIMOHAIBHBIX BJIACTEH, KOTOPbIE HECYT OTBETCTBEHHOCTH 32 MPUHATHE (PAKTUUECKUX
pellleHui 0 Bo3Bpare.

— Dbosee TecHoe coTpyZHUYECTBO CO cCTpaHamu, He BxogAmuMu B EC: mpu ycioBuu
MIpeIBAapUTEIBHOTO COTJIACUA COOTBETCTBYIOIIEN CTPaHbl, ATEHTCTBO CMOXKeT HayaTh COBMECTHbIE
oIeparyu U pa3BepHyTh IlepcoHa 3a nnpeaenamMu EC u coceicTBYIOIINX CTPaH.

— VYBenmueHne (UHAHCOBBIX CPEACTB: OO0Iasg CTOMMOCTH IIpeJjlaraeMoro OOHOBJIEHUS
EBpomnetickoil TpaHuIbl 1 6€peroBo OXpaHbI cOCTaBJIsAeT 1,3 Mipa. EBpo 3a mepuoj 2019-2020
rozioB. B pamkax ciemymwoiero 6romxerHoro nepuoga EC 2021-2027 rT. mpezjiaraeTcss B 00IeH
CJI03KHOCTH 11,3 MuipA. EBpo.

5. 3aKJIIOUeHUe

Takum obOpasom, mpezyokeHusi Komuccuu BKIIIOUAIOT B ceOs Ps/i 3JIEMEHTOB, KOTOPBIE
rapaHTHPYIOT, uTo EBpomelickoe morpaHUYHOe ¥ GeperoBoe areHTCTBO W HAaIlMOHAIbHBIE BJIACTH
TOCy/IapCTB-YJIEHOB CMOTYT 3¢G¢eKTUBHO paboTaTh Ha OCHOBE OOINEN CTpaTernu eBPOIEHCKUX
TPaHUIl ¥ KOOPAWHUPOBATH CBOU JEUCTBUS ITyTeM OoOMeHa WHMOpMAaIued W COTPYJAHUYECTBA B
cepe MpOTUBOAEUCTBUS HEJIETATPHON UMMHUTPAIIUH.
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AnHoramua. Craresa mocssiieHa aesaresbHOCTH FRONTEX. OrpaHudeHus OBIBIIIETO
morpaHuvyHoOro areHTctBa EC IIpemsATCTBOBA/JIM €ro CHoCOOHOCTH 3(PEOEKTUBHO pelaTh u
HUCHPABJIATh CUTYAIUIO, CO3JJaHHYI0 KPHU3HUCOM O€XKEHIIEB: OHO II0JIarajioch Ha J00pOBOJIBHBIE
B3HOCHI TOCY/IapCTB-WJIEHOB B OTHOIIIEHUU PECYPCOB, Y HEro He OBbLJIO CBOEro cOOCTBEHHOTO
OIIEPATHUBHOTO IIepCOHAIa, OHO HE MOT ITPOBOJAUTH CBOM COOCTBEHHBIE OTIEPAITUH 10 BO3BPAIlEHUIO
WIN yIpaBJEeHUIO0 TpaHUIlel 0e3 IpeBapUTESILHOrO 3aIlpoca Tocy/apcTBa-4jeHa, U y HEro He
ObLJI0 YEeTKOTO MaHJl[aTa Ha IIPOBEJIEHHUE IIOWCKOBO-CIIACAaTeIbHBIX OIepaIuil. YCHUJIEHHOE
ATeHTCTBO Oy/IET YKPEIJIEHO U YCUJIEHO JJIs PEIIeHs BCEX STUX BOIPOCOB. B cTraThe paccMOTpeEHbI
ocHOBHBIe nosioxkeHus pedpopmsl FRONTEX.
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yIIpaBJIEHNE BHENTHUMU IPAHUIIAMU.
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Abstract

The article analyzes the empowerment of the European Border and Coastal Agency
(FRONTEX) on the basis of European Union law. The prerequisites for a change in the legal
regulation of FRONTEX activities in 2016 and the reform currently being carried out in order to
enhance the protection of external borders in the European Union are given. The powers of the
FRONTEX, in accordance with the Regulations of 2016, and key aspects of the 2018 project
proposed by the European Parliament and the European Council are analyzed. The procedure for
joining the FADO system to the FRONTEX agent is disclosed. All changes show a higher level of
integration of European states in the field of the protection of external borders.
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1. BBenenue

Cornacuo IllenreHcKHM mpaBuUIaM, CTpaHbl EBPOIbI 00BEAMHIIINCH, UTOOBI COPMUPOBATH
30HY, B KOTOPOH TMOTPAaHUYHBI KOHTPOJIb HA BHYTPEHHHUX TI'PDAHUIIAX OTMEHEH, OTPAHUYHBASCH
JIIIH KOHTPOJIEM HAa BHEITHUX TPAHUIIAX 30HBI, COOTIOIEHE KOHTPOJISI HA KOTOPBIX 00A3aTETHHO
(Biriukov, 2017). CTpaHbl MOTYT BOCCTAHOBUTHh KOHTPOJIb BHYTPEHHUX TPAHUI] HA CPOK He OoJiee
JIBYX MECSIIEB 110 TPUUYMHAM TOCYAAaPCTBEHHOU MOJUTUKU WJIM HAITMOHATIBHOUN 0€30T1aCHOCTH.

B 2014-2015 rogax EBporma croskHyacs ¢ Hanbosiee cepbe3HbIM MUTPAITMOHHBIM KPU3UCOM
B CBOEH COBpEMEHHON WCTOpPHUH. EBpomelickre CTpaHbl 3axJIeCTHYJIa BOJIHA HeJerajJbHbIX
MHUTpaHTOB, mpuObIBaromux B EBpomnelickuii Cowo3s uepe3 CpenuszemHoe mMope u basikanbel u3
Adpuxkn, Bimxaero Bocroka u 0xxHO# A3uu. Cuputickue 6exxeHIbl U3 Typruu npucoeuHIINCh
K 3TOMY JIBHPKEHHIO, YTO TOJIBKO YCYT'yOWJIO CUTYallMIoO U BBI3BAJIO eBpolleiickuil kpusuc. Eciu B
2000-2010 rozax B EBpony HesleraapHO MpUE3KaJIo 10 20-25 THIC. YeJIOBEK B I'OJl, TO B 2014 oAy,
10 JaHHBIM MeX/IlyHapOo/IHOU OpraHU3aIuy 110 MUTpanu, B EBporry npubsuin 900 ThIC. YeJI0BEK,
B 2015 roay — 1,048 vutH yestoBek (1o anubiM FRONTEX — 1,8 MJIH UesioBek).

2. MaTepuaJjibl 1 METOAbI

Jois1 HamwcaHWs JAHHOW CTaThbU HCHOJIB30BAIHCHh MEXKAyHAPOJHBIE JOKYMEHTHI W IIPaBO
EBponerickoro cooza, craThCTHdeckue U (QaKTHUeCKWe JIaHHble ¢ OQUIMAIBHBIX CANuTOB
MEXKAYHAPOAHBIX OpPraHW3aruii u HHCTUTYTOB EBpomelickoro corsa. Cpeayu WCTOYHHUKOB TaKiKe
UMeJII MeCTO OBITh IEepUOANYECKHe W3JaHWSA, a TakyKe O0030pbl M OTYEThl II0 PeaTH3alluu
3aKOHOZATEJIPHBIX aKTOB. [Ipu HamwmcaHuu pPabOTHI HCIIOJIB30BAJIMCH CPABHUTEIBHBIA METO/I,

* Corresponding author
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nockoabKy nosHoMounss FRONTEX m3MeHsANCh ¢ MOMEHTa €T0 CO3JaHUA B 2005 rojly, 3aTeM B
2016 rozy, ¥ IPOUCXOAUT pedpopMa B HacTosAlee BpeMAa. Kpome Toro, MeTos1 aHain3a IIpyu U3y4YeHUu!
CTPYKTYPBI persiameHTOB EBporelickoro napsaMmenta u CoBeTa, a Takyke IIPUMEHSICA CUCTEMHBIN
TIOJIXO/T IPU PAaCCMOTPEHUH BOIIpOca O paciiupeHnu kommereHnnu areHTrctBa FRONTEX.

2. O0cy:xxaeHue

2.1. IIpemnoceuiku pedopmbr EBpomeiickoro areHTcrBa mno 0€30MaCHOCTH
BHEUITHUX TPAHUI]

EBponeiickuii MUTPAIMOHHBIN KPU3UC BBI3BAJI 3HAUYUTEIbHBIE JUILIOMATHUYECKHE
pa3HOIJIaCUsA U HANPSIKEHHOCTh MEXKAY CTpaHamMu EBpONBI, KOTOPBIE MBITAINCH YPETYJIUPOBAThH
CUTyallUI0 U JIOTOBOPUTBCA O TOM, 4YTO JesjaTb. B To Bpemsa kak EBpomelickasg KoOMucCHA
cTpeMmIach BBecTH KBOTHI i Kakzaoi crpanbl EC (Commission européenne, 2015),
BOCTOYHOEBPOIIEMCKUE CTPAaHbl PELINTEIbHO BBICTYIIWJIM IPOTUB B3TOro. IIpeMbep-MUHUCTD
Benrpuu, B 4acTHOCTH, 3asgBWI, YTO, 10 €r0 MHEHUIO, IIPUTOK MYCyJIbMaHCKUX HMMUTPAHTOB
IIpe/ICTaBJISIET YIPO3Y JJI XPUCTHAHCKON caMoObITHOCTU EBpombl. B ceHTAOpe 2016 rosia cTpaHbl
EC BbIHYK/IeHbI ITPU3HATh IIPOBAJI U OTKa3 OT MexaHHU3Ma 00A3aTeJIbHOTO pacipeziesieHusa. JTOT
IIEPECMOTD €BPOIENCKON TOJIUTHKHA IpueMa OelKeHIIEB IOJKPEIUISeTCs COTJIAlleHUeM,
3akmoueHHbIM Mexxay EC u Typrueit B mapre 2016 (Accord UE, 2016), KOTOpoe IpeACcTaBiIsieT
cobo¥ BceoOBEMITIONTUH IJIAaH IO COKpaIlleHuI0 Murpanuu B EBpomy. B cootBeTcTBHU € 3THM
COIJIAllIEHWEM IIepBble HeJIeraJibHble MHUTPAHThI OBLIM BO3BpalmieHbl u3 I['pemuu B Typruio
4 amnpers.

E.H. EropoBa u K.A. JIAX 0oTMe4awT, YTO, HECMOTpSI Ha IIOCTOSIHHOE NPHUHATHE HOBBIX
KpPUTEPUEB M MEXaHU3MOB IIPEIOCTaBJIEHUs yOexuIna, rocymapcrBa-wieHbl EC okazamuch He
TOTOBBI B3ATh Ha ce0s 00s3aTeIbCTBA IO PACIPE/IESIEHHI0 OeKEeHIEB, YCTAaHOBJIEHUIO IPOIEAYP
paccMOTpeHUs MPOIIEHUH U YCJIOBHH coOJepKaHUs Ipocuresiell ybexxkuma. BoJbIIMHCTBO
MIOJIOKEHUM IO 3THUM acmekTaMm 3akpeiuieHbl aupektuBamMu EC B pamkax EnuHoll cucreMbl
npenocTaBiaeHus yoexuma. OZHAKO HA MPAKTUKE 5TH HOPMBI ObLIN JIMOO HE HCIIOJIHEHHI, JTU00
peaTM30BaHbl TaKUM 00pa30M, UTO HE CMOIJIM O0ecreduTh 0OpabOTKY OGOJIBIIOrO KOJIHMYECTBA
3aaBJICHUU O IpeziocraBieHuu yoexuina. IIpesaraemple Mephl 1O YPETyJIMPOBAHUIO «KPHU3UCA
OexxeHlleB» Ha ypoBHe EC mpezcraBisfioT co00M NpenyioKeHUs OT/eJbHBIX T'OCY/IapCTB-UJIEHOB,
KOTOpBIE paHee He MOJIyYWIN IIUPOKOH mojasiepkku. Tak, uziesa co3/laHUs TPAH3UTHBIX LIEHTPOB
npezyiokeHa BesmmkoOpuTanuei emé B 2003 rojly B KauecTBe MeCTa, rje OyAyT HMeHTPaTu30BaHO
IPpUHUMATH OEXKeHIEB U pacCMaTpUBATh WX IPOIIEHHS HA IMOJIydyeHHe yoexxkumia. B 2004 romy
Fepmanus u Wtanusa mpejjiaraayd co3JaTh TaKHe IEHTPHI A OeXEHIEB 3a IIpeesiaMu
teppuropuu EC (B ctpanax CeBepuoit Adppukn) (Yegorova, Lyakh, 2018).

B 2005 rogy ocHoBaHO areHTcTBO Frontex kak EBpomelickoe areHTCTBO IO YIIPaBJIEHUIO
OTIEPAaTUBHBIM COTPYJHUYECTBOM Ha BHENIHMX TPAHUIIAX U, B OCHOBHOM, OTBeYaeT 3a
KOOPJIMHAIIMIO YCWJIMH 10 morpaHuvyHoMy KoHTposio (Reglement, 2007/2004). B otBer Ha
MUTPAIMOHHBIM KPU3UC B 2015—16 rozax EBpormelickas komwuccus 15 JAekabps 2015 rozaa
Mpe/JIOKMIa PacIIMpUTh NojJHOMouuss Frontex u mnpeoOpa3oBaTh €ro B IOJHOIEHHOE
EBporeiickoe areHTCTBO MOrpaHUYHOMN U 6eperoBoi oxpansl (European Commission - Fact Sheet,
2015). 18 nekabps 2015 roga EBpomneiickuil COBET MOJHOCTBIO MOJJIEPKAI ITO NPeJIOKEHUE, U
mocje rosiocoBaHusa B EBpormeiickom mnapisiameHTe EBpomedckuil KopIyc IOTPAaHUYHOU U
OGeperoBoil 0xXpaHbl OPUINATBHO HAYaJI OCYIIECTBJIATH CBOIO /IEATEIBHOCTh 6 OKTAODPA 2016 roga
Ha BHelllHel rpanuiie boarapuu ¢ Typruei (Reglement N2 2016/2024).

2.2, FRONTEX u ero kommnereHInuA a0 npoekra Persiamenra 2018 roga

FRONTEX nomoraet rocygapcrsam-uwieHam EC u acconuupoBaHHbIM cTpaHaMm llleHnreHckon
30HBI B yIpaBjeHur BHemHUMHU rpaHunamMu EC u 60prbe ¢ TpaHCTPAHUYHOU IMPECTYITHOCTHIO.
ATeHTCTBO ABJISETCS LEHTPOM B JleATeqbHOCTH EC MO KOHTPOJIIO HAJl BHEITHUMU TPaHHUIAMH,
cbopa U Tepezlauu pas3BeAJIAHHBIX M OIBITA CO BCEMH rocyzapcreamu-wieHamu EC, a Takke c
COCEHUMU cTpaHaMu, He BxomaamuMmu B EC, HO mocTpaziaBIInx OT MUTPAIUOHHBIX KPU3UCOB U
TPaHCTPAHUYHOU NpecTyHOCTU. Cpeiu CBOMX MHOTOYMCJIEHHBIX 33/1a4 ATEHTCTBO KOOPAUHUDPYET
pasBepThIBaHUE COTPYZAHUKOB IOTPAHUYHON M O6EperoBoil OXpaHbI, a TAaKKe KaTepoB, CAMOJIETOB,
MaTpPyJIbHBIX MAlIWH U JIpyroro obopyaoBaHus B crpaHax EC, KOTOpble HCIBITHIBAIOT Ha cebe
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HCKJTIIOUUTEJIPHOE JIaBJIeHWe Ha WX BHEIIHHE TPaHUIlbl. Bosibllloe BHUMaHUeE yzesseTcss 60pboe ¢
MpecTyIUIeHUAMU opuandeckux siurl (Biriukov, 2015).

K xomnerenniu FRONTEX oTHOcATCA ciieayrolniye MOJTHOMOYHA.

1. [Ipexkie Bcero, areHTCTBO MPEJIOCTABIISAET COTPYAHUKAM IIPABOOXPAHUTEILHBIX OPTaHOB U3
rocy/IapcTB-4IeHOB U cTpaH IlleHreHCKOU 30HbI, Cy/la, BO3/yIIHbIE CYa U CUCTEMBI IIOTPAaHUYHOTO
HaOJTI0/IeHNs] B paliOHaX BHEIIHEN TPaHUIIbI, KOTOPbIE HYKJAIOTCS B JOIOJHUTETHLHOU ITOMOIIH,
B CBA3U C HEXBATKOU COOCTBEHHBIX pecypcoB. I[IoMHMMO MHOTPaHMYHOTO KOHTPOJISA, OIEpaIUH
FRONTEX oxBaThIBalOT 3ajlauM, CBs3aHHbIe ¢ 0€30MMacHOCThI0O HAa MOpe, IIOMCKOBO-
cracaTeJIbHBIMU PabOTaMU U 3aIIUTON OKPY>KAIOIIEN CPEJIbI.

2. Kpome toro, FRONTEX oneHnuBaeT pucku misi 6e3onacHoctu rpaHui] B EC. AreHTCTBO
MIPEZIOCTABJISAET KAPTHUHY PAa3BUTUA HANPABJIeHUN HeJeTraJbHOW MUTPAIMU U TPAHCTPAHUYHOM
MPECTYITHOU JIeSITeJIbHOCTH HAa BHENIHUX TI'PAHUIAX. ATEHTCTBO JIeJIMTCA CBoed MHdopmamuei c
rocynapcrBamu-wieHamMu EC u EBpomneilickoil KOMHUCCHENH U HCIOJIBb3YET ee /i MJIaHUPOBAHUA
oynymei nearenbHOCTH. Bee nefictBuss FRONTEX pykoBOZICTBYIOTCS aHAJIU30M PHCKOB.

3. FRONTEX o0ecrnieunBaeT IMOCTOSIHHOe HaOJIIOieHWEe 3a BHeITHHMMHU rpaHunamu EC,
MpeNoCTaByAA aKTyalbHyl0 MHopManuio rocyzmapcrBam-wieHam EC u crpanam IlleHreHckou
30HbI, EBporeiickoit komuccuu u ApyruMm uHcrtutyram EC. Kpome Toro, areHTCTBO OCYII€CTBJISET
obMeH MH(OpPMAIEl O MPECTYITHOH JIesITEJIbHOCTH - O JIUIAX, I10/I03PEBAEMBIX B IIPUYACTHOCTH K
MIPECTYITHOU JeATEeIbHOCTH, TAKOU KaK KOHTpPabaH/a, TOPTOBJISA JIIOABMU U TEPPOPU3M.

4. ATEHTCTBO TPOBOJUT €XKETOJIHYI0 OIIEHKY TOTOBHOCTH U CIIOCOOHOCTH OT/IEJIbHBIX
roCyZlapcTB-4wIeHOB U cTpaH llleHreHCKOro corsameHus pemath IpobJieMbl, ¢ KOTOPHIMU OHU
CTAIKUBAIOTCA HA CBOUX BHEIIHUX TPaHUIAX, BKIKOYasA MurpanuoHHoe aasieHrne. FRONTEX
HampasJisieT OQUIIEPOB CBA3U B rocyzapcrBa-wieHbl EC, 4TOOBI MOMOYL ATEHTCTBY BECTH
BCECTOPOHHUU 0030p MOTPAHMYHOTO KOHTPOJIA Ha ypoBHe EC. Odumnep cBs3u — 3TO COTPYAHUK,
KOTOPBIH BBICTYIIA€T B KAUeCTBE IIOCPEHUKA HECKOJIBKUX CTPaH, YTOOBI 00JIErYUTh KOOPUHAIIUIO
UX  JIeUCTBUM. ITU  COTPYAHUKHU  SBJIAIOTCA  IIPEJICTABUTEISIMUA  TOCYZapCTB-UJIEHOB,
MMPUKOMAaHUPOBAaHHBIX K TPEThEN CTPaHe, U HECYT OTBETCTBEHHOCTH 3a COJEUCTBUE JEHUCTBUAM
EBporeiickoro coro3a B 60pbsbe ¢ HeJleraJbHOH MMMHUTPAIIUEN.

5. ATEHTCTBO TNOJJIEP’KUBAET COTPYHUUECTBO ITPABOOXPAHUTEIbHBIX OPTAaHOB, UHCTUTYTOB
EC 1 Tamo’keHHBIX CJIy:KO Ha MOPCKUX TpaHuIiax. JIOZKH U caMoJieThl, IpeHa3HaYeHHbIE /I eT0
omepalui, TakKe COOMpaIoT U TepenarnT WHPOPMAIUI, KaCAIOIIyIOCs KOHTPOJIS PhIOOJIOBCTBA,
OoOHapyKeHUsI 3aTPsI3HEHUA U COOTIOEHNS MOPCKOTO IPaBa.

6. OcHOBHOe Ha3HaUYeHNEe ATEHTCTBA 3aKJII0YAETCA B TOM, YTO OHO UTPAET Bce 0oJiee BAXKHYIO
pOJIb B BO3BpallleHUM HA POAUHY JIOJlel, KOTOPhIM He paspelleHO OCcTaBaThcsA B EBpomelickoM
Coroze. FRONTEX mnomoraer rocysapcTBamM-uyjieHaM KOOPJAUHUPOBaTh U (HUHAHCUPOBATH
omepanmuy IO BO3BpaTy, HO TaKKe MOXKeT 3allyCKaTh TaKHe OIEepaliy IO COOCTBEHHOU
WHUIUATHBE. [[JIs1 5TOTO areHTCTBO MOXKeT 3a(paxToBaTh CaMoOJIeT W 3a0pOHHUPOBATH MecCTa Ha
KOMMeEpUYEeCKUX pelcax, IMOMOTaeT IOJyYUTh HeoOXOAUMBbIe IPOEe3JAHbIE JTOKYMEHTBI IS TeX
MUTPAHTOB, KOTOpPBIE MOJIJIEXKAT BO3BpATy HAa POAUHY, U IIOMOTAET IPUBJEUb SKCIEPTOB I
obJierdyeHus1 oTieparui 1Mo BO3BpaIeHuIo.

7. CotpynHuyecTBO co crpaHamu 3a npenenamMu EC u IlleHreHCKON 30HBI SBJISAETCA
HeoTheMsieMOH vacThio nostHoMounit FRONTEX u olHUM U3 ero crpareruyecKux IIPUOPUTETOB.
UtoObI ObGecrieunTh BHEAPEHHE KOMIUIEKCHOro mnorpaHudHoro ympasieHusa (GIF), FRONTEX
Pa3BUBAET U MOJIEP;KUBAET CETh NAPTHEPCKUX OTHOIIEHUN ¢ TOTPAHUYHBIMU OpraHAMU CTPaH, HE
Bxogaamux B EC, ocobenHo cocemuux crpan EC. Ilpexkae Bcero, 5To CTpaHbl IIPOUCXOXKIEHUS U
TpaH3uTa MUTPaHTOB (KomnaexkcHoe noepavuuHoe ynpasaerue — GIF (IBM) Gestion intégrée des
frontieres (Integrated Border Management). B ocHoBe koH1leniuu GIF jie;kxuT BBIBOZ O TOM, YTO,
HE3aBUCUMO OT HAIMOHAJbHOM CHCTEMBl U YPOBHSA €€ Pa3BUTUA, Pe3yJbTaThl OTAEIbHBIX
yUpeXJAeHUN 0 KOHTPOJIIO 32 TPAaHUIIAMM, KaK IPABUJIO, YIYUIIAIOTCA IIPU MOBBIIIEHUN YPOBHA
WX COTPYJHHYECTBA. YIpaBjJeHHWe TpaHUIAMHU paboTaer JIydlle ¢ CTAaHOBHUTCA OoJiee
5¢deKTUBHBIM, UTO, HAIIpUMep, MOKeT IIPUBECTU K COKPAI[eHUI0 BpeMEeHU OXKU/IAHUA B IIyHKTaX
repeceyeHusl TPAHUIIBI U, CJIeZI0OBATEIbHO, K OOJIBIIEN YAOBJIETBOPEHHOCTH MOJIb30BaTese. B To
J)Ke BpeMs TaKOoe COTPYJHUYECTBO IIOMOXKET TOBBICUTh YPOBEHb BBISABJIEHUS HE3aKOHHOUN
TPAHCTPAHUYHOHN JIeATEIbHOCTH M TEeM CaMbIM HOBBICUTH Oe3omacHocTb. GIF HampaByiieH Ha
JIOCTHKEHUE OTKPBITHIX, HO TaK)Ke KOHTPOJIMPYEMBIX U 0e30MacHBIX I'PAHUIL IIyTeM YJIydIIeHUs
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KOOPJMHAIIMU U COTPY/IHUYECTBA MKy BCEMU COOTBETCTBYIOIIMMHU IIOIPAHUYHBIMU OPTaHaMU Ha
HAIIMOHAJIBHOM U MEXXIyHAapOJAHOM YPOBHX.

8. FRONTEX paspabarbiBaeT 0o0IIHe CTaHAAPThI 00yYeHUs JJIs MMOTPAHUYHBIX OPTaHOB C
I[eJbI0 TapMOHU3AIUU OOy4YeHUs COTPYAHUKOB IIOTPAHUYHOH UM OeperoBoil OXpaHBl B
rocynapcrBax-wieHax EC u ctpanax IlleHreHckoil 30HBI. DTa rapMOHU3aIMsA HalpasJjieHa Ha To,
4TOOBI Be3Jle, I7ie IMyTelleCTBeHHUKU IepeceKaloT BHENIHK rpaHully EC, oHU CTaIKHBaINCH C
€AUHBIMHU CTaHZApPTaMU IOTPAHUYHOTO KOHTPOJIA. ITO TaKXKe CIOCOOCTBYeT 3(PdeKTUBHOMY
COTPYZHUYECTBY COTPYAHUKAMU IOTPAHUYHON U OeperoBOil OXpaHOM M3 Pa3HBIX CTPaH IIpU
pasBepThiBaHuH B onieparusx FRONTEX.

9. Hakonen, FRONTEX moskeT 6bICTPO Pa3MECTUTh COTPY/IHIUKOB ITOTPAHUYHOU U 6eperoBoi
oxpaHbl B rocyzapcrBax-wieHax EC m crpanax IlleHreHCKo#l 30HBI, KOTOPBIE CTAJKUBAIOTCA C
Ype3BbIYANHOHN cHUTyalnredl Ha CBOMX BHEIIHUX IpaHuInax. Ilo mpockbe AreHTCTBa rocyZapcTBa-
YIEeHbl JIOJDKHBI IPEJIOCTaBUTh JI0 1500 areHTOB, NPUHA/JIEKAIUX K pe3epBaM OBICTPOTO
pearupoBaHus.

2.3. Pe¢popma crpykrypsl FRONTEX 2016 roga

Bmecrte ¢ TeM, MUTpalIMOHHBIN Kpu3uc B EBpone HaryIAHO MOKa3asl, YTO YKa3aHHBIX CUJI U
CPEICTB OKaszajoch HenmocraTouHo. OJHUM W3 HOBOBBeJleHUH B PersiameHnte 2016 rozna ObL1
00s13aTeJIbHBIN pe3epB OBICTPOrO pearupoBaHUsA, COCTOSAIIUN U3 1500 COTPYAHUKOB IOTPAaHUYHON
u OeperoBoii oxpaHbl. HecMOTpsi Ha €ro YCHENIHYI peaJiM3allhio, pe3epB MOXKeT ObITh
AKTUBHUPOBAH TOJIBKO JJII KPAaTKOCPOYHOTO BMEIIATEIhCTBA HA BHEIIHEH TPaHUIE, KOTOPOE He
pacCYMTAaHO HA TO KOJWYECTBO MHUTPAHTOB U TEPUOJ BpPEMEHH, B TeUYeHHEe KOTOPOTO OHHU
npubbiBasin B EBpormy. /I okasaHUs ONMEpAaTHUBHON MOJJIEPKKU TOCYy/IapCTBaM — 4YJ€HAM Ha
TepeZIOBOY JINHUU B PaMKax PEryJIAPHBIX COBMECTHBIX OIE€panuii, KOTOPbIEe SIBJISIOTCA Hanbosee
pacIpoCTpaHEHHBIM BHIOM OIEpaIuil, areHTCTBO Frontex, mo-mpekHeMy, MOJTHOCTHIO 3aBUCUT OT
Z10O6pPOBOJIBHOTO 0OMEHA JIFOZICKUME U TEXHUYECKUMU PecypcaMu rocyAapCcTB-UI€HOB.

OnHako 706POBOJIBHBIE 00S3aTEIHCTBA TOCY/IAPCTB-WIEHOB 3a4acTyi0 HE Y/IOBJIETBOPSIOT
OIIEpPATUBHBIM ITOTPEOHOCTSIM areHTCTBA B JIFOJICKUX U TEXHHUUECKUX pecypcax. B cBoux BbIBO/IAX B
uoHe 2018, EBponeiickuii cOBET MOITBEPAII He0OX0AUMOCTh Oosiee 3(phEeKTHBHOTO KOHTPOJIA 32
BHemHuMU rpanunamu EC myrem ykpemsieHHs BcomorarejbHOUM posu EBporeiickoro areHTcrsa
IOTpaHUYHOU oOxpaHbl U OeperoBoil oxpansl (FRONTEX), B ToM 4Ymciie COTpYZHUYECTBA C
TPeTbUMHU CTPaHaMH, 32 CUET yBeJMYEeHUs PeCcypcoB M pacUIUpeHUs MOJHOMOYUM. OCHOBHBIE
IMIPUHITAIIBI COTPYAHUUYECTBA TOCYAAPCTB-WIEHOB IOAYEPKUBAIOT HEOOXOAMMOCTh YKPEIJIEHUS
3¢ PeKTHBHOTO yIIpaBIeHNs BHEITHUMHU I'PAHUIIAMU C PACITUPEHHBIM U TOCTOSHHO JIEUCTBYIOIIAM
€BPOIECKUM KOPILYCOM ITOTPAaHUYHOU 1 6€peroBoi OXpaHbl U pa3zpaboTku Oosiee 3pPeKTHBHON U
IIOCJIE/IOBATEIPHON €BPOMENCKOU IOJUTUKHM BO3BpAIleHUs] MUTPAHTOB Ha poauHy (Biriukov,
Galushko, 2018).

Ypokwu, u3BjieueHHbIE B XOI€ OTIEPAI[UHA aT€HTCTBA, CBUAETETBCTBYIOT O TOM, UTO CyIII€CTBYET
sIBHAs1 HEOOXOMMOCTD B IIOCTOSTHHOM U IIOZITOTOBJIEHHOM IIEPCOHAJIE ar€HTCTBA, KOTOPBIA MOKET
OBITH pa3BepHYT B JII000€ BpeMs U B JII0O0M Mecte. OHU TaKKe IOJITBEPIKAAIOT, YTO rOCyAapCTBa-
YIEeHbl CTAJKUBAIOTCA C HEPABEHCTBOM B pa3BepPThIBAHUU, OTCYTCTBHEM OOIel IOATOTOBKH,
HEeJIOCTAaTOYHBIM YPOBHEM fA3BIKOBBIX HAaBBIKOB U OTCYTCTBHEM OOIIUX IPHUHITUIIOB OIIEPATHBHOU
JleATEIbHOCTH, KOTOPbIE B I1€JIOM IPEIMATCTBYIOT COTPY/IHUYECTBY HA MecTaX. XOPOIIO 00yUYeHHbIN
IIepCOHAJI C TAKOU ke MPodeCcCHOHATIBHON KYJIBTypOU ITPUHECET PEATIbHYIO M10JIb3Y.

B 5T0i1 cBA3H, 110 UTOTaM COBEIIAHUH, IPOLIEAIINX B 3aybI0ypre B ceHTAOpe 2018 rosa, 6pLT
paspaboTaH MpoeKT PersiameHTa O €BPOIEHCKOM KOPIyce MOTPAHUYHON M OeperoBoil OXpaHbl U
oTMeHe coBMecTHbIX perteHnii Coera 98/700/JAI, Permamentra NO 1052/2013, u Persamenra
2016/1624 (Proposition Reglement, 2018).

CorzacHO yKa3aHHOMY IIPO€KTY, KOMMCCHUS MpeJjaraer NpPeJIOCTaBUTh areHTCTBY CBOIO
coOcTBeHHYI0 3(pPeKTUBHYIO U 3(PHEKTUBHYIO OIIEPAaTHBHYIO 06a3y, cO3/1aB K 2020 T'OAY IOCTOSHHBIN
€BPOITEUCKUH KOPITyC MOTPAaHUYHON 1 OEPEroBOii OXPaHbI, COCTOSAIINN M3 10 000 COTPYAHUKOB. ITO
Mpe/JyIO’KEeHNEe HAIpaBJIeHO Ha YCTpaHEeHHe HeIOCTATKOB, BBIABJIEHHBIX HA CETOAHAIIHUN JEHb,
V/IOBJIETBOPEHHE TEKYIIUX TNOTpeOHOCTE U obOecneueHue Toro, utobpl EC pacmosaran
CTpaTernyecKuM MOTEHIINAIOM /IS peleHus1 Oyaymux mpobsiem. Co3/iaHue MOCTOSHHOTO KOPITyca
JIOJDKHO OBITh WHTETPUPOBAHO B yKe (QYHKIIMOHHUPYIOIIUN €BPOIEHCKUN KOPIyC HMOTPaHUYHOMN
OXpaHbl U 0OeperoBoil OXpaHbI (CO3IAHHBIN HAa OCHOBAHHU PersiameHTa 2016 rozia), B KOTOPOM
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rocyzaaperBa-wieHbl, Coro3 u nHerutytel EC, B yacTHocTH EBpomnelickoe areHTCTBO IOIPAaHUYHON
OXpaHBbI U 6eperoBoii OXpaHbl, pabOTAIOT Ha/L OOIIMMU CTPATETUYECKUMU IEISIMU.

B cocraB EBporeiickoro Kopiyca IOTPAaHUYHOM OXpaHbl M OEpPeroBO OXpaHbI JIOJKHBI
BXOJIUTH TPU KaTETOPUHU OIIEPATUBHBIX COTPYAHUKOB:

1) coTpyZHHKH EBpomeickoro areHTCTBa IOTPAHUYHOU OXpaHbI M OeperoBOod OXpaHbI
(kaTeropwus 1);

2) COTPYAHUKH, KOTOpble B 00A3aTEJIbHOM TOpSAKE HANpPABJIAIOTCA B ATEHTCTBO
rocy/lapCcTBaMHU-WwieHaMHU Ha JIJIUTEIbHBIN CPOK (KaTEropus 2) u

3) COTPYIHUKH, KOTOpble B 00fA3aTeJIbHOM IOPSAKE IPEJOCTABJAIOTCS TOCYAapCTBAMU-
YIeHaMH B paMKaX KPaTKOCPOYHOTO Pa3BepThIBaHUSA (KaTeropus 3).

JIpyruM Ba)KHBIM HOBOBBEJIEHUEM SIBJIsIETCA 00s3aTeJIbHBIN XapaKTep KPAaTKOCPOYHBIX U
JIOJITOCPOYHBIX B3HOCOB T'OCY/IapPCTB-WJIEHOB B IIOCTOSHHBIN €BPONENCKUN KOpITyC IOTPAaHUYHOMN
OXpaHbl U OeperoBoi OXpaHbL. DTO HEOOXOJUMO /ISl TOTO, UYTOOBI OOECIEeYUTH JeATEHHOCTh
areHTCTBA B JyXe COJIUJIADHOCTH U OTBETCTBEHHOCTH 3a Hajjlexallee (YHKIMOHUPOBaHUE
[ITenrenckol 30HbI. IHAMBU/IyaIbHBIE B3HOCHI TOCY/IapCTB-UIEHOB OBLIIN COCTaBJIEHBI HA OCHOBE
dbopMysIbl pacupejiesieHUs], COIJIACOBAHHOU B IIEPETOBOPAX O IIYTAX OBICTPOTO pearupoBaHUS
2016 roja, KoTopas ussoxkeHa B IIpmtoxkennu I k Perstamenty N2 2016/1624.

IIpoekT OCHOBBIBaeTCs Ha CYIIECTBYIOIIUX IIoJ0KeHUAX mpaBa Epomeiickoro Coro3sa,
KOTODBIE OH YJIyUIlIaeT U O0OBbeANHAET B PaMKax €BPOIEHCKOTO KOPITyca MOTPAHUYHOU OXPaHbI U
OeperoBoil OXpaHbl, UYTO OOecleYMBaeT KOMIUJIEKCHYIO CHCTEMY YIIPaBJIEHUS BHEUTHUMU
rpanunamu Ha ypoBHe EC B cooTBerctBuM ¢ myHkToM 2 d) crateu 77 JloroBopa o
dyuknmonuposanuu Esponetickoro Coro3sa.

IIpoekT coryiacyercs C OCHOBHBIMH IIpaBaMU WM COOJIIOA€T MPUHIUIBI, IPU3HAHHbBIE, B
YacTHOCTH, XapTueu ocHOBHBIX paB EBpormeiickoro Coio3a. Bee fielicTBUA eBpONEUCKOTro KOpITyca
IIOTPAHUYHOU U GEPEroBOM OXpaHbI OCYIIECTBJISAIOTCS B COOTBETCTBUM C OCHOBHBIMH IIPABaMU,
3aKpeIUVIEeHHBIMH B XapTHH, BKJIOYasg NpaBo Ha yb6exwume (cr. 18 Xaprtuu), 3aliuTy OT
MIPUHYIUTEJILHOTO BO3BpamieHus (cr. 19 XapTuu), MpaBoO HAa HENPUKOCHOBEHHOCTh YAaCTHOU U
ceMelHOH xu3HU (cT. 7 XapTUM), MPaBO Ha 3aIIUTy MEPCOHAIBHBIX AAaHHBIX (cT. 8 XapTuu) u
paBo Ha oOpaileHue 3a NMPaBOBOHM 3amuToil (cT. 47 XapTum). DTOT HPOEKT B IOJHOU Mepe
YUUTBIBAET IIpaBa JieTell 1 ocoOble MOTPeOHOCTHU JINIL, HAXOAIIUXCSA B YA3BUMOM II0JIOKEHUU.

ITpoekt (cratbss 8) BBOAUT MHOTOJIETHUU CTPATETMYECKUH IUKJI IO KOMILIEKCHOMY
yrnpapieHnuio rpanuiiaMu Corosa. B pamMkax MHOTOJIETHETO ITUKJIa OyzeT pa3dpaboTaH e€IUHBIA U
HEeINPEePHIBHBIN MeKOIEePAIIHOHHBIN ITPOIecC, 00eCIIeYNBAIONUI CTpAaTernyecKoe PYKOBOCTBO JJIA
BCEX 3aMHTEPECOBAHHBIX CTOPOH Ha ypoBHe Coi0o3a M B TOCY/IapCTBaX-4ieHaX B 00JacTH
MIOTPAHUYHOTO KOHTPOJISI M BO3BpAIlEHUS MHUTPAHTOB, ¢ TEM YTOOBI 0OECIIEUUTH KOHTPOJIb 3a
BHENTHUMMU rpanuniamMmu Corosa.

IIpoeKT CO/Iep>KUT OCHOBHBIE TIIOJIOXKEHHS O PEOPTaHU3alNU €BPOIEHCKOro KOpIIyca
IIOIPaHUYHOU U OeperoBoll OXpaHBI, a TaKKe Jpyrue yJjydlleHus B cdepe OXpaHbl BHEIIHUX
rpaHuil (CM., B YaCTHOCTH, IIYHKT 2 CT. 5 U CT. 55-60, 63 u 64).

B mpoekTte oTpakeHbl OCHOBHBIE IIOJIOXKEHHSA, OTHOCAIIMECH K €BPOIEHCKOMY KOPILyCY
MIOTPAaHUYHOU U OeperoBodl oxpaHbl (pa3bACHAIOTCA B IJ1aBe 1), BKIIO4Yasg cocCTaB, cdepy
JleATETbHOCTH, 00513aHHOCTU U PeaTN3aIUI0 UCIIOJTHUTEIBHBIX IIOJITHOMOYUH.

[IpoekT ompesesnsgeT ycJIOBUA Jisi KOMIIEKCHOTO IJIAHMPOBaHUA EBpolieiickoro kopiryca
IIOIPAaHUYHOU OXpaHbI U OeperoBoil oxpaHsbl (CT. 9 U 67). ATO IIAHUPOBaHUE OyZeT BKJIOYATH B
cebsi pasJMyHbBIE IIPOIECCHl 110 BOMPOCAM BO3BpAIllEHUs MUTPAHTOB B KPaTKOCPOYHOM,
CPEIHECPOYHOH U  JOJITOCPOYHON  mepcrekTuBe. KOMIUIEKCHOe IUIaHUpOBaHUE Oyzer
OCYIIIECTBJIATECA B COOTBETCTBUHM C MHOTOJIETHUM CTPATETHMYECKUM ITUKJIOM KOMILJIEKCHOTO
MOTPAaHUYHOTO KOHTPOJIsA Coro3a. [IpoeKT ycTaHaBIMBAET CTAHIAPTHYIO METOAUKY IJIAHUPOBAHMUS,
OCHOBAHHYIO Ha clieHapuax, moArotoBieHHbIXx FRONTEX. 9Ty clrieHapuy OCHOBAaHbI Ha aHAJIN3€E
PUCKOB ¥ OYAyT YYUTHIBATh F€OTIOJINTUYECKUH KOHTEKCT U YTBEP KIAThCS IPABJIEHHEM ATEHTCTBA.

[Tpoexkt BrirouaeT EBporeiickyio cucremy norpanudsoro koHTposis (EUROSUR — European
Border Surveillance System) B /ieATeIbHOCTh €BPOIENCKOTO KOpITyca MOTPAHUYHOU M OeperoBoi
OXpaHbl B KayecTBe HeOOXOAUMOro 3yieMeHTa (PYHKIMOHUMPOBaHHUA Kopmyca (cratbu 18 u
cnenytomue). EUROSUR craHOBUTCA OCHOBOM ymIpaBjieHUs i1 oOMeHa wuHGpoOpManuend u
COTPYZHHUYECTBA MEXKAYy HAIMOHAJIBHBIMU OpraHaMHU TOCYapCTB-WIEHOB, OTBEYAIOIINX 32
MIOTPAaHUYHOE YIIpaBJeHUe, U ATEHTCTBOM IIyTEM HCIOJIb30BAHUSA PA3IUYHBIX WHMOPMAIITMOHHBIX
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CUCTEM, HCIIOJIb3YyeMBbIX TOCyZlapCTBaMH-4YJeHaMH M ATEHTCTBOM, a TaKXe IIyTeM paclUIUpeHU:
KOMIIETEHIIUY HAIUOHAJIBHBIX KOODAWHAIIMOHHBIX IeHTPOB. Dbyzer pacmupeHa cdepy
npumeneHuss EUROSUR B ob6sactu HaO/IIOAEHUS 3a CYXOIYTHBIMH U MOPCKHMH TpaHUIIAMHU
(myTem n06aBieHUS KOHTPOJIA HA IOTPAHUYHBIE IYHKTHI U HAOJMIO/IEHUS 32 BO3AYIIHBIMU
TPaHUIIAMH, KOTOpbHIE JI0 CUX NHOp ObUIM IpeaMeTOM J0OPOBOJIBHOTO COOOIIEHUS TOCyAapCTB-
WIEHOB). JTO HEOOXOJUMO /JIsi TOTO, YTOOBI MOJIYIUTh HCUEPIBIBAIOIIEE IIPe/CTABIEHUE O
CUTyally Ha BHEIIHUX TPAHUIAX U PACHIUPUTH CIEKTP BO3MOKHOCTEN pearnpoBaHusi. ATEHTCTBO
pa3paboTaeT HOBBIE BU/bI B3aMMOJEHCTBUS C aBUAIMOHHBIMU OPTaHAMH, C TeM UYTOOBI JIydIlle
BBIABJIATH HOBBIE YTPO3bI, CO3/[aBaeMble caMoJIeTaMU U 0eCITMJIOTHUKAMU, ¥ PEaripoBaTh HA HUX.

Haxkonen, ocHOBBIBasAch Ha BeIBoAax CoBeTa oT 27 MapTa 2017 roaa, Komuccusa npezjaraer
BKJIIOUUTH EBpomnerickyto cucremy apxuparnuu naHHbix — FADO (False and Authentic Documents
Online) B EBpomeiickuii KopIyc morpaHuYHON U OGeperoBour oxpanbl. FADO — eBpomerickas
cucTeMa, NpeJHAa3HaUYeHHadA /i oOMeHa uHGOpPMALUEH MeXAy TocCyAapcTBaMHU-WIEHAMH O
IIOJUIMHHBIX U IO/JIeJIbHBIX JIOKyMeHTaX. B Hacroslllee BpeMs yIpaBjieHHe UM OCYIeCTBJIAET
EBpomnetickuii CoBert. Takas 6a3a aHHbIX B MaciTabax Corosa mo3BosiseT 3pdeKTUBHO OOPOTHCA C
MIO/IJIEJTIKOM  JTOKYMEHTOB, IIOCKOJIBKY oOJieryaeT OOHApy>KeHHe IIOJJIeJIbHBIX JIOKYyMEHTOB.
Uurerpanmsa FADO B eBpOneHCKHH KOPIyC MOTPAHUYHON U OeperoBoil OXpaHbI IO3BOJIUT
areHTCTBY B3ATh HA cebOs OTBETCTBEHHOCTHh 3a CHCTEMY U yIpaBiATh efo. WMurerpanus FADO
3aKpeIieHa B cTaTbe 80 MpoekTa. B 1esifax okazaHuA rocyZapcTBaM-4jeHaM IIOMOIIU B KOHTPOJIE
32 MOJJIMHHOCTBIO JIOKYMEHTOB Ha TpAHUIlE NPOEKT IIOpy4YaeT areHTCTBY HO/JJlep:KUBaTh U
agantupoBaTh FADO k TekymuMm u Oyaymum notpebHocTsaM. CoBMecTHbIe fiericTBusas CoBeTa OT
3 nekabps 1998 roga, 98/700/JAI, OGyyT MOJTHOCTHIO OTMEHEHBI U 3aMeHEHBI ITIPABOBOI OCHOBOH B
PernamenTe eBpOmENCKOro KoOpIlyca IOTPAaHUYHOH u OeperoBoil oxpaHbl. MHOTOypOBHEBas
cTpykTypa cucreMbl FADO coxpaHUTCS B CYIIECTBYIOIIEM BH7E, IIOCKOJIBKY OHA HE0OXOouMa Jijist
IIpeZIOCTaBJIeHUA PA3JINYHBIX YPOBHEW MHMOPMAIUU PA3JIMYHBIM 3aMHTEPECOBAHHBIM CTOPOHAM,
B TOM YHCJIe IIMPOKOH 001IecTBeHHOCTU. B nepexoaHbIil epuos, cymectBytomias cuctema FADO
Oyzner GYHKIIMOHUPOBATh JI0 TeX IIOp, IIOKa HOBasg CUCTEMa He HauyHeT JeHCTBOBAaTh U
CYIIECTBYIOIIHE JJaHHblEe He Oy/AyT IepeaHbl B HOBYIO CUCTEMY C COIJIACHUS TOCYJapCTB-YJIEHOB B
KauyecTBe BJIaJleJIbleB JJaHHBIX.

W, HakoHell, B IPOEKTe TaK)Ke paccMaTpUBaeTCs psAZ, BOIIPOCOB yIIPaBJIeHUA U PYKOBOZCTBA
AreHTCTBOM. YUuHTBIBas paclIUpeHHe IIOJITHOMOYMI areHTCTBAa, BBOJAATCA JOJDKHOCTU TpeX
3aMecTUTeNIeN JUPEKTOPA-UCIIOIHUTEIISI BMECTO O/THOTO, KaK 3TO IIPElyCMOTPEHO B JIEUCTBYIOIIEM
persiameHTe (cTarhs 105). KaXKaplil U3 3TUX TpeX 3aMeCcTUTesIed JTUPEKTOPa-UCIIOHUTENA Oy/ieT
MMeTb KOHKPETHYIO cepy OTBETCTBEHHOCTH.

[IpoekT yupexJaeT CIeUaJIbHYI0 CTPYKTYPy i okazaHus EBpomelickod Komuccun
IIOMOIIIM B MOJITOTOBKE Psi/ia UCIIOJTHUTEIBHBIX IOKYMEHTOB, BO UcnoiHeHne PersiamenTa. OpHako
B orHomeHun FADO Espomeiickoii Komuccuu [10JKEH OKas3blBaTh IOMOINs KomwuTer,
yupesx/ieHHbII PerstamenToM N2 1606/2002 B COOTBETCTBUM CO cTaThbel 6 (CT. 117 IPOEKTa).

3. PeayabsTaTsl

Pedopma cTpykTypbl EBpoIeiickoro areHTCTBa HMOTPAHUYHON U OeperoBoil OXpaHbl OyzeT
crocoOCTBOBATh PACHIMPEHUIO BO3MOXKHOCTEHN /il oOMeHa MHOpMaIed U OKa3aHUs ITOMOIIU
rocylapcTBaM-4jieHaM II0 BOIPOCaM BO3BpAllleHUs MUTPAHTOB. B 1mendax NOBbIIIEHUA
3¢ PeKTUBHOCTH TOMOIIM TOCyJapcTBaM-uwieHaM HOBBIM mpoekT PersamenTta 2018 roza
pacmmpseT 3a/jJa4uy areHTCTBA, BKJIIOYUB TEXHUYECKYIO U OIlePaTUBHYIO IIOMOIIb B OCYIIleCTBJIEHUU
Ipoliecca BO3BpAIleHUsI MUTPAHTOB, BKJIIOYas MOATOTOBKY pelleHHN O BO3BpAIlleHUU U JIpyTHe
MEpOIPUSATHS, TIPEAIIECTBYIOIINE BO3BPAIlEHUIO, a TakKKe IIOMOINb B pa3paboTKe U
WCITOJIb30BAHUU CHCTEM 0OMeHa NHpOpMAIue.

B pesysnbraTe pedopmbl Oy/ieT pasbsCHEHA COOTBETCTBYIOIIAS POJIb TOCY/IAPCTB-WIEHOB U
areHTCTBa B (YHKIIMOHUPOBAHWUU EBpPONENCKOro KopIlyca IOTPAHUYHOU OXpaHbl U OeperoBou
OXpaHbl, BKJIOYAs COTPY/JIHUUECTBO C TpeThbMMH cTopoHamu. [lo BompocaMm BO3BpallleHUs
MUTPAHTOB areHTCTBO CMOXKET OKa3bIBaTh IIOMOIIb ITyTeM OPraHU3aINN COBMECTHBIX OIlepanuil C
yJacTHEM OJHOTO WJIM HECKOJIBKHX TrocyAapcTB-4wieHOB. Kpome Toro, pabora EUROSUR 6yzmer
yJIydllleHa 3a CUeT JaJbHEeHIIero pa3BuTus 06a3 JaHHBIX, 6€30MaCHOCTU U OTKPBITOCTU CHUCTEMBI.
B uensax Oosee 5dpdekTHBHOU MOAAEPKKH  PA3JIMYHBIX KOMIIOHEHTOB  KOMILJIEKCHOTO
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nmorpaHudHoro KoHTpossi cdepa aeiictBuss EUROSUR 6Oyzmer MeHAThCA OT MOTPAaHHUYHOTO
HaOJIIOZIeHUA 710 TOTPAHUYHOTO KOHTPOJISA, a TakXKe OT Iepelaud JaHHBIX O BTOPHUYHBIX
IepeBO3Kax U BO3YIIHBIX TPAHUIIAX.

4. 3aRJaioueHue

Pedopma FRONTEX u Bce u3MeHeHHsI UMEIOT pellaioliee 3HaUeHue JIIs1 00eclieueHus TOTO,
yTOOBI €BPOIENCKUI KOpPIyC IIOTPAHUYHOU OXpaHbl U OeperoBoyl OXpaHbl OBLI XOPOIIO
obopymoBaH, 3ddexkTBeH U (QYHKIIMOHUPOBAJ B IIOJHYI0 CHJIYy B IeJAX obecredeHust
2¢peKTUBHON MO/A/IEPKKU TOCYAAPCTB-YWIEHOB B cpepe oXpaHbl BHENIHUX IpaHul EBponeiickoro
Coro3a, 1 0TBeUaTh BBICOKOMY YPOBHIO amburuii u norpebHocteil EC, uTo6b1 5ddeKTUBHO pemiaTh
po6JieMbl B 06JIaCTH MUTPAITUU.
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Pedopma FRONTEX kak orBeT Ha MUTpPanMOHHBIN Kpu3uc B EC
VBan Hebosbcun 2-*
2 BopoHeXCKUM rocyZlapcTBeHHbIN yHUBepcuTeT, Poccuiickas ®enepanus

AnHOTamuA. B craTbe IPOBOAUTCA aHAJU3 paCHIMpPEHHA MOJHOMOYMU EBpomerickoro
areHTcrBa norpannuHoil u 6eperoBoil (FRONTEX) Ha ocHOBe 3akoHOzaTesbeTBa EBpomenickoro
coo3a. llpuBozATCcA TNPEANOCBUIKM W3MEHEHHA IIPABOBOIO PEryJIMpOBaHUA JeATeJIbHOCTH
FRONTEX B 2016 rony u pedopma, IIpOBOAUMAs B HACTOSIIEE BPEMsI, B IeJIsIX YCUJIEHUST OXPaHbl
BHEITHUX TpaHun, B EBpomeiickom coio3e. AnHamusupyoorcesa mnosHomouuss FRONTEX B
COOTBETCTBUM ¢ PersiameHToM 2016 roja W KJo4yeBble acnekTbl 1o IIpoekty 2018 roga.
PackpriBaercss mopsagok npucoeguHeHus cucremMbl FADO, k FRONTEX. Bce wusmeHeHus
IIOKA3bIBAIOT 00Jiee BBHICOKUI YPOBEHb MHTEIPAINN €BPOMENCKUX rOCyZapCcTB B 00JIACTH OXPaHbI
BHEIIHUX I'PaHUII.

KialoueBble cJji0oBa: MUTPAallMOHHBIM KpU3UC, IIeHTeHckue mpaBwia, FRONTEX,
EBpomnelickuii kopiyc norpanuyHod u OeperoBoii oxpanel, FADO, EUROSUR, komiiekcHoe
yIIpaBjieHHe BHEIIHUMHU I'PaHULIaMH.
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Abstract

The article deals the legal status of the Constitutional Court of the Republic of Croatia.
Studied the legislation on the basis of which the Court is functions. Special attention is paid to the
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Describes the process of formation of the Court. Studied the procedure of appointment of judges
and their term of office. Raised the problem of the lack of the right of legislative initiative of the
Court. Drawn attention to the way of interaction between international and national law of Croatia.

Keywords: The EU, European Court of Human Rights, the Republic of Croatia,
the Constitutional Court, the Croatian Parliament.

1. BBenenue

Koncrurynimonusli cyn Pecny6inuku XopBatusi (masmee Cym) ObLT co3zmaH 5 JiekaOpst
1991roma W Havad (QYHKIMOHHPOBATh 7 Jekabps 1991 roga. C MoOMeHTa CO37aHUS
MIPUAEPKUBAETCS TMO3UIIUN ITPOMEKYTOUYHOU BETBU BJIACTH, KOHTPOJIUPYIOIIEH OCTaJIbHbIE —
3aKOHO/IaTeJIbHYIO, UCIIOJIHUTENIbHYI0, cyAeOHy0. OlHaKo, IPU 3TOM OH He SBJISEeTCS IS HUX
BBIIIECTOSIIIE WHCTAHIUEH 10 Wepapxuu. Ero KOHCTHUTYIIMOHHOE IIOJIO’KEHHE COOTBETCTBYET
€BpOITecKol (KOHTHHEeHTaIbHOM) Tpaauiu (Biriukov, Galushko, 2018).

KoHctuTynimoHHBIH cys1 XOopBaTUU rapaHTUPYeET cobutofienne U npuMeHnenue KoHCTUTynuu.
B mporiecce cBoell /1eATETPHOCTH OH PYKOBOJICTBYETCS TOJIOKEHUSAMU CT. 122-127 KoHcTHTynuu
Pecry6smku.

Cyn dbyHKIMOHUPYeT HAa OocHOBaHUM KoHcTuTynmoHHOTO 3akoHa «O KOHCTUTYIIMOHHOM
cyne» (masee 3akoH), TOCTEHME H3MEHEHUS B KOTOPHIM BHOCWJINCH B 2002 roay. bnuia
pacmmpeHa kommeteHnusa Cyaa, IOJYEPKHYTa €ro HE3aBUCHMOCTb OT JPYTUX OPTaHOB
rOCy/IapCTBEHHOI BJIACTU W 3aKPEIIEHO MPABUJIO CAMOCTOATETLHOTO PACIOPSKEHUS JeHEKHBIMU
CpeNICTBAMU, BbIJIeJIIEMBIMH 13 OO/KETa Ha ero Co/iep KaHue.

2. MarepuaJjbl 1 METOABI

['J1aBHBIMA WCTOYHHUKAMHU JIJIA HANWCAHWs JAHHOW CTaThU CTaJli HOPMAaTHBHO-IPABOBbBIE
aktel EC u Pecrybiiuku XopBaTus, a TakXKe MaTepPUAIbl KYPHAJIBHBIX IyOJUKanui. B xome
WCCJIEIOBAHUSA 3aJeUCTBOBAJINCh TAaKHE METOJIbl KaK: CUCTEMHBIM, CPAaBHUTEJIbHBIA M METO/I
aHamn3a. B KkauecTBe MCTOYHUKOB B JIAaHHOHM CTaThe HCIIOJIB3YETCSA  HAIMOHAIbHOE
3aKOHO/IaTeIbCTBO XOPBAaTHH, a TaKXKe 3aK0HOoIaTeIbHbIe akThl EC. B kauecTBe MCTOUHUKOB TaKKe
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OBIJIM MCII0JIb30BAHbI JJIEKTPOHHBIE 6asbl JAAaHHBIX, HAYYHbIE€ CTAaTbU B dABTOPUTETHbIX U3JaHUAX U
MOHOFpa(I)I/I}I HU3BECTHBIX YYEHBIX I10 HaHHOﬁ l'IpO6]IeMaTI/IKe.

3. O6cy:xkaeHue

[lepBonauasibHo Cya  COCTOSUT W3 OJWHHAAIATH  CyAed, Ha3HAuYaeMbIX IaJIaTOH
[IpencraButesneii  abCOIOTHBIM OOJIBIIMHCTBOM TOJIOCOB II0 pekoMeHzanwu Jloma yes3nmoB
(ynpaszmHeH B 2001 roay) cpokoMm Ha 8 jsier. B 2001 roay uuciao cyaeil ObLIO YBEJIMYEHO 10
TPUHA/IIIATH; TEIIEPh OHU Ha3zHavaTcsa XopaTckuM napsaamentom (Cabopom) (Durdevic, 2015: 9).

B cooTBeTcTBUM CcO CT. 6 3aKOHA MpeABapUTEIIHFHYIO TIOJITOTOBKY K 3acemanuto IlapsiamenTa
10 BOIIPOCY Ha3HAUEHUS Cy/Iel B HACTOSIIIIEE BPEMSI OCYIIECTBIISETC KOMUTETOM 110 KoHCTUTYTINH,
perylaMeHTy U IMOJUTUYECKOH crcTeMe, KOTOPBIA IyOJIUKyeT JaHHbIe 00 OTKPBITMM BAaKaHCUU B
OdunuasbHOM BeCTHUKE, H3/1aBAEMOM JJIsl CyJeOHBIX YUPEXKIeHUN, I0PUAUIECKUX DaKyIbTETOB,
MayIaThl a/IBOKATOB, IOPUAUUECKUX ACCOIUAINI, TTOJTUTUYECKUX MAPTHH U APYTUX QU3UUYECKUX U
IOPUINYECKUX JIUII, KOTOPbIe MOTYT BBIIBUHYTh KaHIUIATYPY s 30paHus cyabei. Pusmueckue
JIMIIA TaK;Ke MOTYT IIpeJIJIaraTh CBOIO KaHIUIATyPy CAMOCTOSITEIBHO.

[Tocie mnpoBeneHUsi MyOJMYHOTO HWHTEPBBIO C KaKABIM U3 KaHAUIATOB, KOTOPBIU
COOTBETCTBYeT (pOpMaJIbHBIM YCJIOBUSAM, KOMHTET COCTaBJisieT KOPOTKHH CIHCOK KaHIWJAATOB,
OAPOOHO apTYMEHTHPY:, IIOUeMy OHU OT/IaBajId MIPUOPHUTET TOMY WJIM WHOMY KaHauzaary. ITocite
9TOTO KaHJWUJAAT WM KaHAUAAThl BHIHOCATCA Ha 3acemannu Cabopa Ha MyOJUYHOE TOJIOCOBAHUE
JUIST HazleJIeHUs MOJTHOMOYUAMU. CPOK ITOJTHOMOYHM MOJKET IPOJJIEBATHCA, OAHAKO, UCXOAS U3
TeKcTa 3aKOHA JI0 CHUX ITOP HESICHO, TOJIBKO OJWH pa3 Wi 0e3 orpannueHuil. Tak, TpeM cy/ibsM U3
JIEHCTBYIOIIETO COCTABA Y?Ke OBLIIN MTPOJIEHBI IIOJTHOMOYHS.

CorstacHo cT. 5 1 6 3akoHa Cyzbed cyma MOKeT OBITh JIMIIO, SBJIAIONIEecs TPaKIaHUHOM
XopBaTuu W UMeIOIee BHICIIee IOPUAUUYECKOe 00pa30BaHUE W OMBIT PAaOOTHI MO HOPUAUIECKOU
CIEIUAILHOCTH He MeHee 15 JieT (12 JIeT IS IOKTOpa I0PUAUYECKUX HayK), KOTOPOe OTJIUNYHIOCH
Osaromapss CBOeH HAay4YHOH, OKCIIEPTHOM WM OOINEeCTBEHHOW JesTenbHOCTH. Cyapu
Koucrutynponnoro Cyzma He MOTYT 3aHUMAaTh KaKyH-JIHOO APYTYH TOCYJApCTBEHHYIO WJIU
po(ecCHOHATIPHYI0 JIOJI?)KHOCTh, OJHAKO 3aKOH JIONMyCKaeT aKaJeMHUYecKyl (HaydHyl u
obpa3oBaresibHy10) feATeabHOCTh. C 1991 rosa B XOpBaTHU HACYUTHIBAeTCA OOJIbINe 30 cyAei
KoncrurynnonHoro Cyza, 9 U3 KOTOPBIX Ipodeccopa YHUBEPCUTETOB.

B cooTBeTcTBHH CO CT. 10 3aKOHA Cy/ibsI HE MOKET MMPUHA/IJIEKATh HH K OJHOM IOJTUTUYECKOU
MMapTHUU WIN 3aHUMAaTbhCs OOIIIeCTBEHHOH JIesiTeIbHOCTHIO. BMecTe ¢ TeM, ¢ 1991 rozia 110 HacTosIIee
BpeMs, TI0 MEHbIIIEH Mepe, TPeTh BCEX CyJ/ieH /10 UX HazHaueHHUs ObLIM IMyOJUYHO W3BECTHBIMU
WieHaMU WIN CTOPOHHUKAMU KOHKPETHBIX MMOJTUTUUYECKUX TTapTHH.

K ero xoMmneTeHIINH COTJIaCHO CT. 87 3aK0Ha OTHOCSTCA:

- IPUHATHE PEIIeHUs O COOTBETCTBUM 3aKOHOB W JAPYTHX HOPMATHBHO-IIPABOBBIX aKTOB
Koncrurynuuy;

- TPUHATHE PeENIeHUH [0 KOHCTUTYIIMOHHBIM JKajiobaM Ha OT/AeJbHbIe pelleHus
rOCyZJapCTBEHHBIX OPraHOB, OPTAHOB MECTHOTO M PErHOHAJIbHOTO CaMOYIIpaBJIeHUs, KOTJa STH
pellleHrsT HapyIalT IpaBa U OCHOBHBIE CBOOO/IbI, rapaHTUpyeMble KOHCTHUTYTIHET;

- KOHTDPOJIb 3a COOJIFOZIEHWEM KOHCTUTYIIMOHHOCTH ¥ 3aKOHHOCTU B TOCy/IapCTBE U
yBeZIOMJIEHUE B BHIe OTUeTa XOPBATCKOTO ITapJiaMeHTa 0 pe3y/IbTaTaM CBOUX HAOJII0/IEHUH;

- TIpUHATHE PeENIeHuNd 10 IOPUCAUKIIMOHHBIM CIOpPaM MEXAy 3aKOHOATeIbHbIMU,
HUCTIOJTHUTETLHBIMHU U CyZIeOHBIMU OpraHamMu u 06 umnumumenTe [Ipe3ugenta PecyOuky;

- KOHTPOJIb 32 KOHCTUTYITHOHHOCTBIO ITPOTPAMM H JIESITEJIbHOCTH IOJTUTHIECKUX

MMapTHH, a TAaKKe BO3MOKHOCTD 3aIlpeTa UX paboThI B C/Iy4ae CEPbe3HBbIX HAPYIIIEHUI;

- KOHTPOJIb 3a KOHCTHUTYIIMOHHOCTBIO M B3aKOHHOCTHIO BBIOOPDOB M HAIIMOHAIBHBIX
pedepeHayMOB;

- BBINOJIHATH JIpyTHE OO0A3aHHOCTH, MHpeAycMOoTpeHHble KoHctuTyinenn (Hampumep,
IIpesumeHT PecnyOsMKM TNpPUHHUMaeT TOPJKECTBEHHYIO TmpucAry Tmepen I[Ipeacemaresnem
Koncrurynmonsoro Cyza).

CorsacHo ct. 125 KoHCTUTYITMHM TIPU OCYIIECTBJIEHUH CBOMX IostHOMouni Cyz MMeeT IpaBo
BBITIOJTHATD TOJIBKO TIOCJIEZIOBATEbHBIN KOHCTUTYIIMOHHBIA KOHTPOJIb; OH He HaJieJIeH KaKUMU-
00 TIOJTHOMOYHUSMH II0 YYaCTUIO B IPUHATHU 3aKOHOB HWJIM JIPYTUX HOPMATHUBHO-IIPABOBBIX
aKTOB.
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Kpome Toro, Cyn He fjlaeT KOHCYJIbTAaTUBHBIX 3aKJIIOUEHUU M NPAMO He IIpUBJIEKAaeT K
OTBETCTBEHHOCTU 3a HapyllleHHe 3aKoHojarenabcTBa. I[lommmo »storo, Cyx cuurtaer cebs
HEKOMIIETEHTHbIM B CJIydae HeCOIJIACOBAHHOCTU MeKJy JIByMs HOpPMaMH OJHOTO U TOTO 3Ke
YPOBHs#, HAIpUMep, B CJIy4yae IPOTUBOPEUYUN MEXKIy ABYMsS OOBIYHBIMU 3akoHamu IIpumepom
3TOTO MOXKeT Tocay:kuTh Pemenue Koncrurynmonuoro Cyzma PecmyOsmku XopBatwss N2 U-IV-
2543/2012 OT 25 Mas 2017 Tofa.

Hapsgy c¢ otum, HabOmomaeTcss oOIpefieJIeHHOEe HECOOTBETCTBHe B mpakTuke Cyza
OTHOCUTEJIbHO €ro TOHHWMAaHWUSA COOCTBEHHOUW IOPUCAUKINU B CJIy4asx IPeJIosaraeéMoro
MIPOTUBOPEYUS MeXAYy BHYTPEHHHM 3aKOHOJATESBCTBOM U MEXKIYHAPOIHBIMU COTJIAIIEHUSAMH,
CCHLIAsICh Ha MPO0OeJIhl B 3aKOHO/IATEIHCTBE IIPU OIIPEJIeJIEHNH TOTO, KAKOe IIPaBO B IIPUOPUTETE -
HaIlMOHAJIPHOE WM MeXayHapoaHoe. Hampumep, B peliieHue Cyza or 6 HUIOHA 2017 rofia o
paccMOTpeHue BOIIpoca O COOTBETCTBUM CTAThbU 20 KOHCTUTYIIMOHHOTO 3aKOHA O COTPY/IHUYECTBE
Pecnybsiuku XopBaTuu ¢ MexxayHapoIHBIM yToI0BHBIM cyzoM Koncerutynunm XopBatuu, B 4acTU
IIpUOpUTEeTa HOPM MEeKyHAapOJHOTO IpaBa HAJ, HAIMOHAJIBHBIMU. XOTs, COIVIACHO CT. 140
Koncrutynun XopBatuu, MeXIyHAapOJHbIE COIJIAIIEHUS UMEIOT 00Jiee BBICOKYIO IOPUIMIECKYIO
CHUJIy, UeM BHyTpeHHHe 3aKkoHbI (Biriukov, 2015).

Cyn, uHTepnpetupys cT. 82 KOHCTUTYIIUM, YCTAaHOBWJ, YTO OpraHUYecKHe 3aKOHbl UMEIOT
0osiee BBICOKYIO IODHIMYECKYIO CHIJIy, 4YeM OObIYHble 3aKOoHbL. OpraHuuyeckne 3aKOHBI
BOCIIPUHUMAIOTCS UM KaK B MAaTEPUAIBHOM, TaK U B IPOIECCYAJIbBHOM CMBICIIE, KaK HMMEOIIHe
OoJiee BBICOKHH I0puamYecKuii mpuopuret (Baric, 2009: 251-283).

Onnako, B oryinune oT Mcnannu wiu ®@pannuu, Cyx He pazpaboTas HUKAKOTO KOCBEHHOTO
crroco6a 3¢ peKTUBHOTO COOJTIO/IEHUST €T0 ITPOBO3IJIANIIEHHON TTO3UITHH.

Oxosio 70 u3 152 crated KoHctuTynuu XopBaTuK HampsAMyI0 WU KOCBEHHO COJlep:KaT
MIOJIOJKEHUS O MPaBax M cBOOOAX UesioBeKa. 3alyuTa KOHCTUTYIIHOHHO TApAHTUPOBAHHBIX MIPAB U
cBOOO/] CTATH 3HAYUMBIM UHCTPYMEHTOM C IOSBJIEHUEM HHCTUTYTA KOHCTUTYIIMOHHOU JKaJI00BI —
CpeJiCcTBa, He CyIleCTBOBABIIETO /10 1991 ro/ia.

[IpaBo Ha moOja4Yy KOHCTUTYIMOHHOU 3KaJ00bl TapaHTUPYETCS JII0OOMY JIHILy, KOTOpPOE
CUHTAET, YTO €r0 KOHCTUTYIIMOHHBIE PaBa U CBOOO/IbI OBLIN HAPYIIEHBI MHAUBHU/IYJIbHBIM aKTOM
rocyZJapCTBEHHOTO OpraHa, OpraHa MeCcTHOTO WJIM PeTHOHAIIBHOTO CAaMOYIIPaBJIEHUS.

CormacHo cr. 64 Koucrurymuonnoro 3akoHa o KoncruryrmuonHom Cyzie sxaysoba JoKHA
ObITh NOJIaHA B TedyeHUe 30 JHeH cOo AHA NOJIydeHUs OCIIapUBAEMOTO pelleHus. BaKHbIM
JIOTIOJTHUTEJIBHBIM TPeOOBAaHUEM SIBJISETCS UCUEPIIAaHUE BCEX IPYTHUX CPEICTB IIPABOBOM 3aIIIHUTHI.

OnHaKo CyIIeCTBYIOT /[Ba WCKJIIOUEHUs, Hanbosee BaKHBIM U3 KOTOPBIX SBJIAETCS
He0OOCHOBAaHHAS MTPOIOIKUTEIHFHOCTh OOBITHOM MPOIEAYPhl PACCMOTPEHUSA Kajlo0bbl. J[pyrum ke
YCJIOBUEM SABJISIETCSI HAJIWYHME YBAKHUTEJIBHBIX NPUYMH HCKJIIOYUTEIPHOTO XapakTepa s
IIPOIIyCKa CPOKa.

Koucrurynnonnsiii Cyz He sBsAeTCA CyAOM OOINEH IOPUCAUKINH. B HCKIIOUUTETHHBIX
CJIydasX OH MOKeT BO3MECTUTH yIlep0 WM Ha3HAUYUTh MHYI0 KoMIleHcaruo. Kak u 6110 B ciryyae
c peiterneM KoncrutynnonHoro Cyna Pecriy6anku Xopsatusa N2 U-111-1095/2014 ot 21 ceHTAOPA
2017 rojia. Bmecre ¢ TeM, OH He MOKeT BBIHECTH HOBOE IIOJTHOIIEHHOE pellleHNe 10 OCIIapUBaeMOMY
Borpocy. OH MOKeT OTMEHHUTh paHee BBIHECEHHOEe pellleHue U 00sg3aTh KOMIIeTEHTHBIM OpraH
BBIHECTH JIPYTO€ IIPU HAUIMYUU HapYIIeHUH rapaHTUpOBaHHbIX KoHCTUTYIME! ITpaB U cBOOO (CM.,
HanpuMmep, Pemenne Koncrutyrmonnoro Cyza No U-I11-5074/2017 ot 22 mas 2018 roga). Taxkum
obpazowm, pemrenus Cyza umeroT cuiy npenenenta (Blagojevic, 2012: 16-18).

Pemennsi Cyma  ABJAAIOTCA ~ OKOHYATEJIbHBIMH, IOJIEKAIIUMHU  HCIIOJTHEHUIO W
00s13aTeTbHBIMU, KaXKJI0e (PU3HYECKOEe WIN IOPUAUYECKOEe JIUIO 005S3aHO MOAUYHHATHCA WM. Bce
roCyZJapCTBEHHBbIE OpraHbl XOpPBaTHUHM, MECTHOE U PETHUOHAIBHOE CaMOYIIPaBJIEHUE, OO0S3aHBI
HCIIOJTHATH pellleHus u nocranopiaenus Cyza (Zapcic, 2015: 6).

Tem He MeHee, TJIaBHas OTBETCTBEHHOCTb 3a oOecIieueHHe BBINIOJIHEHUS pEIIeHud U
MIOCTAHOBJIEHUH, mNpuHUMaeMblx KoHctutynmoHHbiM Cyzmom, Jexutr Ha [IpaBuresbcTBe
Pecriy6iuku XopBatuu. Kpome Toro, Cyn omnpezesisseT MOPSAAOK IPUBEJEHUS B HCIOJHEHUE
pellleHUs U MOKeT MOTpPebOBaTh OT JIIOOOrO JAPYroro opraHa O0ecIeuuTh €ro coOJIoeHue U
BBITIOJIHEHUE.

Koucrutyunonnsrii Cy/i MOXKeT OTMEHUTHh 3aKOH IOJHOCTBIO WJIM KAaKyI0-JIU0OO €ro 4acrTs,
€CJIM COYTeT €ero HEeKOHCTHUTYIIUOHHBIM. OTMeHEHHBIH B3aKOH WM €ero OTMEHEHHas YacTh,
CTAHOBATCS HEJIEUCTBUTEJIBHBIM B JIeHb OIyOJIMKOBaHUA peleHuss B OQUIMAIBHOM BECTHHKE,
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6o moszaHee mo pemteruio camoro Cyaa. Kak 6pu10 B cityuae ¢ Pemennem KoHCTHUTYIIMOHHOTO
cyna Ne UI-1694/2017 ot 2 mad 2018 roga, KOTopoe ObLIO OIMYyOJIMKOBAHO U BCTYIHJIO B CHILY C
MOMEHTA OITy0JIMKOBAHUA.

B oTsimure OT MHOTMX IOCTKOMMYHHCTHUYECKUX CTpaH XOpBaTHA He NMpUHKMAasa HUKAKUX
3aKOHOB, KaCaloIIUXCs JIIOCTPALlUY, IJIaBHBIM 00pa3oM, M3-32 BOeHHOU yrpo3bl. CTpaHa J0JIKHA
ObLIA CIUIOTUTHCA JJIA IPOTHUBOJAEHCTBUSA BHYTPEHHUM U BHEIIHUM yTPO3aM, JJIfA Yero ed ObLIu
HYKHBI BCe JIOCTYITHBbIE UeJIOBEUECKHEe PeCcypChl, HE3aBUCUMO OT UX MPEABIIYIIeH MOJIUTHIECKOU
MIPUHAJJIEXKHOCTU Wiu posu. Kpome Toro, Tormamuanii npesuzieHT ®panpo Ty/kMaH HACTOST Ha
HeMe/JIEHHOU BHYTPUHAIIMOHAJIBHOU MPOIeAype MPUMUPEHUS.

HecmoTps Ha 3TO, BCe jKe BO3HUKJIM THIIUYHbBIE JJIA IIEPEXO/HOTO MEePUOZA PA3HOIJIACHUSA U
MOSBUJIMICH BOTIPOCHI, KOTOPBIE TOTPE0OBAIU IPUHATHUSA PELIeHNN cO CTOPOHBI KOHCTUTYIIMOHHOTO
Cyzma. 9To OBUIM BOIPOCHI BOCCTAHOBJIEHHS YacTHOH COOCTBEHHOCTH, BOIIPOCHI PECTUTYIINU
cOOCTBEHHOCTH, HaKa3aHUe MPECTYITHON BOEHHOU JIeATeIbHOCTH U T.JI.

Haubosee pe3oHAaHCHBIM OBLIO NPUHATHS 3aKOHA O KOMIIEHCAIIMH 3a HMYIIECTBO,
KOH(UCKOBAaHHOE ITPU KOMMYHHCTHYeCKOM pexkuMe HOrociasuu (Zakon o naknadi...).

ITocie ero mpuuaTtua B Cyn moctymwim 64 XoAaTalicTBa ¢ MPOCHOOH IMPU3HAHUA €r0
nportuBopevamuM Konerutynuu XopBatuu. B pesysnbrate Cys oTMeHWI fielicTBE HOPMBI O TOM,
YTO Ha KOMIIEHCAIIUIO MOTYT IIPEeTEH/I0BATh TOJIBKO I'pak/ilaHe XOpBaTUU U CKOPPEKTUPOBAJ CPOKU
paccMOTpeHHUs obpareHusi B cBoeM pereHun KoHcTuTynuoHHOTO cyzaa Pecrmybsmkn XopBaTuu
No U-III-4614/2010 oT 18 ceHTI0ps 2013 roaa.

BakHO TOAYEPKHYTH, UTO OOINME KOHCTUTYIIMOHHBIE TMPUHIUIBI KOMIIEHCAIUH IIPSMO
yKazaHbl cyZIoM. ToT ¢akT, 4TO 3aKOH O KOMIIEHCAIIMU HE TOJHOCTHI0 BOCCTAHABJIMBAET ITPaBa
OBIBIITX COOCTBEHHUKOB HAa UMYIIIECTBO, HE MOKET C/IEJIaTh 3aKOH HEKOHCTUTYIITMOHHBIM.

B npunInne, MEHHO 3aKOHO/IATEIIIO MIPEJICTOUT OIPEIEINTh, KAKOE UMYIIIECTBO IOJJIEIKUT
BO3BpaTy, Kakas KOMIIEHCAINA JIOJDKHA OBITh MPEJIOCTaBJIeHa U CyMMYy, IOTOMY YTO HHU OJIHO
KOHCTUTYIIOHHOE II0JI0}KeHUe He CBA3aHO IPAMO C PECTUTYIMEeN UMYII[eCTBa UM KOMIIEHcallhe.
Cyz cociasicst Ha OIBITHI PYTUX CTPAH C IIePeX0HON SKOHOMUKOU U 3asBWJI, UTO HU O/THA U3 HTUX
CTpaH He CMOIJIa BOCCTAHOBUTH U KOMIIEHCUPOBATh Bee B oJTHOM 00beMe (Freedman, 2013: 293).

EnunHcTBeHHOE, HAa UTO OBLIO OOpaIeHo ocoboe BHUMAHUE, 3TO TO, YTO BCE UMEIOT PABHBIE
IIpaBa Ha BO3BPAT COOCTBEHHOCTH HE 3aBUCHUMO OT UX TPAKJAHCTBA B 00'beMa 3TOH COOCTBEHHOCTH.

Taxke Cyzmom 6bpUT0 OOpalieHO BHHMAaHHE Ha HEJOTUYHBIA U Hed(DhEeKTHBHBIN
XPOHOJIOTUYECKUH MOPSA/IOK IPUHATHA 3aKOHO/IATEIbHBIX aKTOB.

OtmeTHB, YTO Kak 3aKOH O MPUBATHU3AlHH, TaK U 3aKOH O COOCTBEHHOCTU IPEAIPUSITUN
OBUIM MPUHATHI 10 3aKOHA O KOMIIEHCAIIMU 32 UMYIIECTBO, 3HAYUTEIPHO CHU3UB BO3MOXKHOCTD
PECTUTYIIMH, TOCKOJIBKY OOJIBIIIYI0 YacTh HMYIIECTBA YK€ OTJAJIM HOBBIM COOCTBEHHHKAM.
IIpu sToM, Cyx TOBOPUT O TOM, UTO 3Ta HECOIJIACOBAHHOCTh MEXKY 3aKOHAMHU HAXOJIHUTCS B
komnereHnuu [lapiamenTa XopBaTwH, IOCKOJIBKY 3/1€Ch HE HAET PEYd O IPOTHBOPEUUU
Koncrutynuu XopBaTuu. 9T0 IpaAMO IpociexkuBaercsa n3 Pemenme Koncrutynuonsoro Cyza
Pecrybsinku XopBatus N2 U-VIIR-4640/2014 oT 12 aBrycTa 2014 rojia.

Cornacio cr. 129 Koscrurynmuu Cyz HajiejleH IIOJIHOMOYMUSIMH II0 KOHTPOJIIO 34
cO0JII0ZIeHreM KOHCTUTYIIMOHHOCTU M 3aKOHHOCTU B TOCy/IapCcTBe U 00sA3aH YBeJOMJIATH B BUJIE
oTuyeTa XOpPBATCKHUU 110 pe3ysIbTaTaM CBOUX HAOJII0O/IEHUH.

Ha paHHBII MOMEHT HOATOTOBJIEHO Oosiee 80 orueroB. OHU MPENCTABIISIOT COOOU METOs
JlUajiora C 3aKOHOJaTeJIbHOU BETBBIO BJIACTH, OCTABJASA IIOCJIETHEMY IIPAaBO OKOHYATEJIHLHOTO
peleHnsi 0 HeOOXOAMMOCTH MTPUHUMATh Mepbl M0 (aKTaM HapyIIeHuU ¢ yaetom MHeHus Cyna.
HekoTopble 3 HUX OKa3ajqu CYIIeCTBEHHOE BJIMSIHME Ha /JajJIbHeHIlee Ppa3BUTHE
KoHCcTUTyIuoHHOTO nopszka (Klatt, 2015: 354).

ITokazaTeIbHBIM TPUMEPOM SIBJIsIETCA JOKIaz NO 70 3a ¢eBpasb 2005 rozia, B kotopom Cyz
paccMOTpesT BOIIPOC O IIpaBe Ha cyleOHOe pa3buparesbCTBO B pa3yMHble CPOKHU, COCJIABIIHUCH HA
€ro HeHaJyIeXxalee peryaupoBanue. OQHAKO, 3TO MPOJIO/KUIOCh U B TaJIbHEHIIEM. DTO HAIIIO
noaTBepkaeHre u B Pemennn Koncrutynmonnoro Cyma No U-IIIVs-4822/2007 ot 12 maprta
2009 1. Cama mo cebe mpobseMa U3JIUIIHEN MPOJOIKUTEIBHOCTU CyeOHOrO pas3buparesibCcTBa
MHOTO JieT Oecrmokomwsia XOpBaTUIO, HO B JaHHBIH MOMEHT HAOJIIOAAIOTCS TEHJAEHIHNU TIO0
YJIy4IIeHUIO CUTYaLlHH.
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ITocne Berymienuss B CoBer EBpombl u mpucoenuHenuss k EKITY, kputwka crana Oosiee
OUYEBHU/THOM M OCHOBOM /i1 psiza kanob B ECITY Ha ocHoBaHuu crarei 6 u 13 EKITY. IIpumepom
MOZKET IOCJTYKUTh 3kaioba J[Bopcku npotuB Xopatuu N 25703/11 OT 20 OKTSOps 2015 T.

B momnbiTKe 00ecrieunTsh 3G ¢GEKTUBHOE CPEICTBO MPABOBOM 3aI[UTHI B TAKUX CIy4asiX, ObLIO
MPUHATO CJeAyiolllee pelleHWe. ['pakgaHaMm paspelIwyim  HampsMylo oOpamarbcsi B
Koncrurynmonnoit Cyz, ecyi ObLJIO OYEBHIHO, YTO aKTOM KaKOTO-TO OpraHa ObLIH HapyIIIEHBI ero
KOHCTUTYITMOHHBIE IIpaBa U CBOOOABI. ITO cJjeayeT W3 pemreHUss KOHCTHUTYIIHMOHHOTO Cy/ia
Pecrry6iuku XopBatuu N2 UI-448/2009 0T 19 urosis 2012 roja.

21 deBpasisi 2017 rojla KOHCTUTYITMOHHBINA cy XOpBaTUM CBOUM IOCTAaHOBJIEHHEM NO 12—
1 YCTAaHOBWJI, YTO OH He Oy/ieT MPUHUMATh KOHCTUTYIIMOHHBIE JKaJIO0BI, MO/IAaHHBIE XOPBATCKUM
«/IBm>keHUeM 3a KU3Hb U CeMbIO» (KOHCEPBATUBHON HENPABUTEILCTBEHHON OpTraHU3aIlhel) 10
BorpocaM abopTtoB. B cBoem pemrennu Cyj MOSCHW, YTO abGOPT sBJIAETCS JOBOJIBHO CIIOPHBIM,
IyOOKUM MOPaJIbHBIM, (GHIOCOMCKUM, IOPUIMIECKUM H METUITMHCKUM BOIIPOCOM, IO KOTOPOMY
He MOXKeT OBITh JJOCTUTHYTO KOHCEHCyca M IIO3TOMY OH BBI3bIBAeT Cephe3Hble PA3HOTJIACUS BO
MHOTHUX 0O0IIlecTBaXx.

Jlo6aBUB, YTO BOIPOC O TOM, KOT/Jla HAaUMHAETCA >KU3Hb, HE NMPaBWIbHO 3a/aBaTh Cyay,
ITOCKOJIBKY OH MOJKET OTB€YaTh TOJIPKO Ha BOIIPOCHI, CBSI3aHHBIE C HAPYIIEHUEM M COOJII0IeHuEM
3aKkoHojiaTesbeTBa. Tem cambiMm  Cya mpusHal TapaHTUPOBaHHYI0 KoOHCTUTYyIMEN IEHHOCTD
HEPOXKJEHHOTO CYIIIECTBA U, CKOpee, He ero NMpaBoO Ha KW3Hb, 4 MHTEpPeC roCyZapCcTBa 3allluIaTh
ero. Cyx cdesn, 4ro mMpaBo Ha abOPT KAaK KOHCTUTYIIMOHHOE WJIM UYeJOBEYECKOEe IIPABO He
CYILIECTBYET.

ITo muenwuto Cyza, CyIlecTByeT MPaBO KEHINWH Ha HEMPUKOCHOBEHHOCTh YACTHOU JKU3HU,
KOTOpOE BKJIIOUAeT B cedsT TpaBo Ha CBOOOY, JOCTOMHCTBO U 3aIUTy CEMbU U YACTHOU JKU3HU, UTO
JlaeT JKeHIIMHE OIpe/leJIEHHBIN Iepro/i BpeMeHHU (B XopBaTUM Yepe3 10 HeZesIb Iocjie 3auaTusl),
B T€UEHHE KOTOPOTO >KEHIIMHA MOKET CBOOOJHO peIllaTh, XOUeT JIK OHa POJUTH WU HET, HO IO
HWCTE€YEHNH 3JTOTO0 IIepUojZila BpPEMEHU POJKJIEHHE CTAHOBUTCSA OOIIECTBEHHBIM HHTEPECOM,
3aNUIIAIOIINM PABO HA KU3Hb HEPOKEHHOTO.

Atum pemenuem Cyz Tak»ke 00s3aJ1 XOPBAaTCKUM MapJIaMEeHT B TE€YEHHE JABYX JIET IPUHSATDH
HOBBIY 3aKOH, KOTOPBIH OBbI PETyJINPOBAJ 3TOT BOIIPOC.

4. Pe3yabraTsl

B c0XHBIX W uYaile BCero HEOJATONPUATHBIX CONHAIBHO-TIOJUTUYECKUX YCIOBUAX
npoucxo/inio craHonyienne KonerurynuonHnoro Cyza XopBaTUM ¢ 1991 rojia Mo HACTOsAIIIEE BpeMs.
TeMm He MeHee, eMy y1aJIOCh 3aHATHh COOTBETCTBYIOIEE MECTO B CCTEMeE TOCY/IapCTBEHHOU BJIACTH U
BBITNIOJTHATh CBOM KOHCTUTYIIMOHHBIe (YHKIMH, JJaKe B YCJIOBUAX UPE3BBIUANHOIO IOJIOXKEHUS
9Q0-X TOZIOB IPOIILJIOTO BEKa.

HauunHas ¢ 2000 roaa, 3ameteH mporpecc Cyzma B MeToAaX WHTEPIIPETAIUU U TJIyOHUHE
apryMeHTAIlUW MPU BBIHECEHUM IMOCTAHOBJIEHUN U pernieHUil. OCHOBOM JUUIsI 3TOTO IOCIIY}KUJIO
paussHue ECITY. XoTd 3TO coBceM He O3HAYaeT, KaK MHIIYT y4YeHble, YTO BCe pelleHUs
Koncrurynunonnoro Cyzaa nmpoaukroBansl nmozumueii Crpacoypra (Turkovic, Omejec, 2016: 9).

5. 3aKJII0oYeHue

Ha pganHoMm srtame ob6miectBeHHOe MHeHHMe 0 KoHctutynmonHom Cyzie cKOpee HEraTHBHOE.
OcHOBHasI 33/1aua, CTOSINAs IEpeJ HUM, — 5TO IOBBIIIEHHE €r0 aBTOPHUTETA Iepe]] HaceJleHUeM
crpaubl. Ero Gyayias 3a/jaya Tak:ke 3aKI09aeTcsl B pa3paboTKe HAITMOHAIBHBIX KOHCTUTYITHOHHBIX
CTaHZ]APTOB, B PAMKax OOIIeeBPOIIECKUX IIPABOBBIX IIEHHOCTEN U MPAaBOBOM MOJUTHUKY Bprocceris,
a TaKKe B COOTIOIeHNH OaytaHca MeKy HallMOHAJILHBIM ITpaBoM u rpaBoM EC.
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AnHoTamuAa. B cratbe paccmaTpuBaeTcs INPaBOBOHM cTaTyc KOHCTUTYIIMOHHOTO cyza
pecnyOsukyu  XopBaTus. l3ydaercsa 3aKOHOZATeNbCTBO, HAa OCHOBaHUU KoToporo Cyx
dyukiuonupyer. Ocoboe BHUMaHUe yrensercsa B3aumojiericteuio Cyza ¢ IMapJIaMeHTOM.
Ananusupyercsi cyneOHasg TMpakTUKAa II0 OTAEJAbHBIM BompocaM. OmuchIBaeTcs Impoliece
cranoBnenus Cyma. Hcceiemyercst Tpolieiypa Has3HaueHUs CyAed U CPOK HX ITOJITHOMOYHH.
[MogauMaetcst mpobJieMa OTCYTCTBHS MpaBa 3aKOHOJaTebHOW mHUNMaTuBbl Cyma. OOparaercs
BHUMAaHUeE Ha CII0CO0 B3aNMMO/IEHCTBUSA MEXKAYHAPOAHOTO M HAITMOHAIBHOTO IpaBa XOpBaTHH.
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Abstract

The aim of this article is to identify and classify different approaches to legislation on Czech
system of administrative courts, the underlying causes of these approaches, and the impact of this
system on the practice of consideration of cases. In this paper the formal-legal method, method
descriptions and method of text analysis used. In doing so, scientific works in the mentioned area,
relevant regulations of the observed state entities, as well as newspaper texts and electronic
databases were used .In connection with the need to resolve administrative disputes related to state
interference in the private life of people, advanced approaches to administrative procedural
legislation have been established. The Czech Republic has codified administrative legislation and
special legislation for the resolution of administrative disputes. This includes the act N2 131/2002
Coll. of 15 March 2002. "On decision-making in certain competence disputes" and the act of
21 March 2002 N2 150/2002 Coll. "Rules of administrative procedure". The administrative courts
of the Czech Republic monitor the implementation of European legislation on the territory of the
state. The role of administrative courts in the judicial system of the Czech Republic is assessed.

Keywords: Czech Republic, Charter of fundamental rights and freedoms, administrative
courts.

1. BBegeHnue

Kaxnmoe rocymapcTBO il peaysiM3aliid  OCYIIECTBJIEHHS TOJIUTUKA B pamMax CBOeH
IOPUCAVUKINY  WCIHOJb3yeT  aJAMUHUCTPDATUBHBIA  ammapaT, BBIPAKEHHBIA B  CHCTEME
TOCY/IapCTBEHHBIX OpPTraHOB, a TAaKXKe OpPraHOB MECTHOTO CaMOYIIPaBJIEHUSA, Pe3yJIbTaT
JIEATETPHOCTU KOTOPBIX U MOPOKJAET TAaK HAa3bIBA€Mble aJMUHHCTPATUBHBIE U TPAXKIAHCKO-
QIMUHUCTPATUBHBIE OTHOIIEHUA. YperyJupoBaHUE aJIMUHUCTPATUBHO-IIPABOBBIX CIOPOB
BO3JIaraeTcs Ha OTH JKe OpraHbl, TU00 Ha BbImIecTosue. [Ipu Hecoryiacuu ¢ peleHrueM ITOCIeHUX
JIUI0 MOXKeT obpatuthcs B cya. B psae rocymapcrB (Iepmanusi, ®pannus, Wrtamusa, ABcrpus,
benwrusa, Huaepaanapl, boarapus, I'penusd, Ilopryranus, IIBenusa, Yexusa, Ouanaaaud, JINTBa,
ITospmmia, Cepbus, Typrus, Taitnana, Tyuwuc, JluxreHmreiiH, JllokceMOypr, YkpauHa, YpyrBau,
Amxup, Eruner, Konro, 9kBanop, Konymbus, I'autu, Mosamb6uk, Kor-x'Byap, Bypkuna-®aco,
Bocrounstii Tumop, Pyanpa, Cenerain, I'Batemasna, Cupus, IIAP, I'onmgypac) /s paspelnieHust
MOTOOHBIX BOIIPOCOB CYIIECTBYET CHCTEMA CIENNATN3UPOBAHHBIX a/IMUHUCTPATUBHBIX Cy/IOB.

BbIcokas 3aHATOCTh HACEJEHHS B KU3HU YEIICKOTO ODINEeCTBa MOPOXKIAAET HEOOXOAUMOCTH
3aIUTHl YACTHBIX IPaB TPAXKAAH U IOPUAUUECKUX JIUI] B 00JIACTH IPakIaHCKOTO, KOMMEPUYECKOTO,
TPY/IOBOTO WJIM CEMEHHOro IIpaBa. 3ajadya aJAMHHHCTPATUBHBIX CYZI0B, B IIEPBYIO OYEPED,
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JUIA 3aIUTHl MHANBUAYATbHBIX [IPaB B 00JacTy MyOsmvHOro rpasa. Hazessasa coOTBETCTBYIOIIHE
aIMUHHUCTPATUBHBIE TOCYJAPCTBEHHbIE OpPraHbl WJIM OpPraHbl MECTHOTO CaMOYIIPaBJIEHUS
KOMIIETEeHIINEN B 001aCTU MPUHATHSA pellleH!s 110 BOSHUKIIIEMY CIIOPY O IIpaBe WX BO3MEIeHUU
Bpezia Gpu3MIecKOMy WU I0OPUAUYIECKOMY JIUIIAM, TOCYAApPCTBO BBICTPAUBAET ITyOINIHO-IIPABOBBIE
OTHOIIIEHUS TAKUM 00pa30oM, YTOOBI IIPEJIOCTABUTH BO3MOKHOCTH JIIOO0OMY CyOBEKTY, CUUTAIOIIEMY,
YTO €ro Nnpasa ObUIN HAPYIEHBI, HAa 3 deKTHBHYIO cyeOHyt0 3amuTy (Biriukov, 2015).

ATtoT 6a3UCHBIM IPUHIUI ObUT BIIEPBHIE MMPOBO3IJIANIEH 3aKOHOM 00 AZIMUHUCTPATHBHOM
cyne Bennl 1875 roza, moa IOpHCAUKIIMEH KOTOporo Haxoawiaack U Yexus. Ilaparpad 2 3akoHa
JIACWI: «AIMUHUCTPATUBHBIU Cy/| JOJKEH IPUHUMATH K PACCMOTPEHUIO BCE 3KaJI00bl, KOT/Ia KTO-
TO TOBOPUT, UTO €My ObLI HaHeCeH BpeJ] B €ro IIpaBaX HE3aKOHHBIM peIIeHHEM W MePOH
aMUHUCTPATUBHOTO BO37€HCTBUA. AIMUHUCTPATUBHBIE OPTAHBI, PEIIEHUS WU MepPbl KOTOPBIX
MOTYT IPUHUMATHCA  AAMUHUCTPATUBHBIM  CyZOM, SBJIAIOTCA  TOCYJAPCTBEHHBIMH U
MIPOBUHIMAIBHBIMU BJIACTSIMU, PAHOHHBIMU 1 MyHUIIUITATBHBIMU BJIACTAMU ».

2. MarepuaJjibl 1 METOABI

B paboTte wucnosp3oBajzicsi KOMIUIEKC IIPABOBBIX U OOIIEHAYYHBIX METOJIOB, KOTOpBIE
NPUMEHAJINUCh JUIA TOYHOIO M IIOHATHOTO IIOCTPOEHUS CTPYKTYPBhl HCCJIeyeMOTO BOIIpoca.
[TepBoCTellEHHON II€JIbI0, KOTOPYIO CTAaBWJI Iepes cOOOU HCCiIeoBaTeslb, SBJIAETCA Iepefava
CMBICJIA IIPABOBBIX HOPM OQUITUAIBHBIX WHOCTPAHHBIX HMCTOYHHKOB IIpaBa IIOCPEACTBOM HX
OYKBaJIbHOTO TOJIKOBAaHUS M TPAMOTHOTO OIEPUPOBAHUS MOHATHHHO KaTETOPUAIbHBIM
anmnaparoMm. Cpean HauboJsiee 4acTO HCIIOJIB3YEMBIX CJleZlyeT OTMETHUTb MeTO/i aHajau3a TeKCTa,
(popMaNTbHO-IOPUAUYECKUNT METOJ, COYeTaHWE AUCIO3UTUBHOTO M HMIIEPATUBHOTO METOJIOB.
3aava cocTosiIa B ysICHEHUH CMBIC/IA ITPABOBBIX HOPM U HAIPaBJIEHUS PETYJIUPOBAHUSA B 00J1acTu
aIMUHHUCTPATUBHOTO MIPOIleCCyaJIbHOTO paBa Yexuu.

3. O0cy:xxnenue

3.1. ®yHaaMeHTaIbHbIE NMPABOBbI€ KOHIENIIUN U OCHOBBI COOJIIOIeHUs NpaB U
CBOO0O/I rpazkK/IaH B BONIPOCAaX aAMUHUCTPATUBHOTIO cyAonpousBoacresa YP

AnvunucrparuBHas octurus Yerckoil Pecry6iuku BemeT CBOIO HCTOPHIO C JleKabps
1867 roga, korya cratbel 15 OCHOBHOTO 3aKoHA 144/1867 «O cyneOHOU BIacTH», ObLI yTBEPIK/IeH
AnMuHHCTpaTUBHBIN cyn B BeHe. Bxozmsa B coctaB ABCTpo-BeHTepckoil ummnepuu, Yexus,
COOTBETCTBEHHO, TMOMaja 107, MIOPHUCAUKIUIO aBCTPUMUCKOTO aJIMUHHUCTPATHUBHOTO IIpaBa.
PaspaboTtanHas cucreMa HOPM aJIMUHHCTPATHBHOTO IPOU3BOJICTBA JIJISI CBOETO BpeMeHH ObLia
HOBATOPCKOH U JIETJIA B OCHOBY aMHHUCTPATUBHO-IIPOIECCYATTLHOTO 3aKOHOAATEIBCTBA Uexun
npuHATOTO B 1928 rojy (Zakladni zakon statni ¢. 144 ze dne 21. prosince 1867).

[Tocie KOMMYHUCTUYECKOU SKCIIAHCUU B 1948 TrOAy, AEATEIbHOCTh aJMHUHHUCTPATHBHOU
IocTUINN ObUTa cBefleHAa HA HeT. OHa ObLIA BOCCTAHOBJIEHA TOJIBKO B 1991 TOAY C MPUHATHEM
Xaptun 06 ocHOBHBIX mpaBax U cBobozax (Nejvyssi spravni soud: zakladni informace). HoBbie
MPOIEIyPhl AIMUHUCTPATUBHOTO IPABOCYA¥s, IOCIEIIHO IPUHATHIE B 1992 TOAY, CPa3y Ke
I0Ka3aJId CBOIO HEJIOCTATOYHOCTh M TPEOOBAIN 3HAYUTEIHHBIX KOPPEKTHPOBOK. Kpome Toro psz
HOPM IIPUHATHIX 3aKOHOB IPOTHUBOPEYMJI HOPMaM MEXKAYHAPOJHOTO MpaBa U, Ipexe BCero, 3To
Kacajiochb BBINOJIHEHUA o00s3atenbpcTB Yemickoil PecmyOinkuy, cBs3aHHBIE C paTHudUKanuei
EBporneiickoii KoHBeHIINY 0 3a1uTe IIpaB YeJI0BeKa 1 OCHOBHBIX CBOOO/I.

B TeueHme 1990-X TOZI0B MOMBITKU CO3/IaTh HOBYIO 3aKOHOJATEJbHYI0O 0a3y IOTepIIeIn
Hey/lauy. BaykKHEHIIIM CHUTHAJIOM JIJIsl TIPUHATHS HOBOTO 3aKOHO/IATEJIbCTBA, B KOHEUHOM CYETE,
craso perienre KoHcrutymuonHoro cyzaa 1o aeay N2 276/2001 Coll (Nalez Gs ve véci navrhu...),
aQHHYJIMPOBaBIIlee 3HAUMUTENIbHYIO YacTh ['TIK, B yacTu mpaBOBOU 3aIIUTHI B QJIMUHUCTPATHBHBIX
Bompocax. Pemmenne KOHCTUTYIIMOHHOTO CyZa TPOJIOKWIO IyTh K TNPUHATHIO HOBOTO
3aKOHO/IATEJIbCTBA, KOTOpOE MpPeAyCMaTPpUBAeT WHCTUTYIIMOHAJIbHBIE, IOPUCAUKIIMOHHBIE U
MPOIEAYPHbIE PAMKH HOBOU CHCTEMBI aIMUHUCTPATUBHOH FOCTUIIUH.

W3BecTHO, yTBep:K/leHHe MPUHIUIIA [IpaBa Ha 3alUTy IepeJ] HAIMOHAJIBHBIMU BJIACTSAMH
IIpU BCEM IIepeYHe MPaB U CBOOO/, 3aKPEIUIEHHBIX B EBpOIeiicKoll KOHBEHIINU O IIPaBax YeIOBeKa
B a0COJIIOTUCTCKUX, aBTOPUTAPHBIX WJIN TOTATUTAPHBIX PEKUMAaX ABJIAETCS HEOCYI[ECTBUMBIM.

Cucrema a/MUHUCTPATUBHOM IOCTHIIUH, JeHCTBYOIIAasA B Uexun ¢ 2003 rofia, IpeoCTaBiIseT
4yeJIoBeKy OoJiee BHICOKUH YPOBEHBD Cy/1Ie0HOM 3aIUThI, B KOTOPOH JAEHCTBHS OPraHOB BJIACTU MOTYT
ObITh OO0kasmoBaHbl. CaMO HaJIMYME TAKOTO MEeXaHM3Ma OKAa3bIBAeT BJIMSHUE HAa BBINOJIHEHUE
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OpraHaMH TOCYJAapCTBEHHOU BJIACTU CBOMX (YHKIUNA, B3aKPEIUVIEHHBIX B COOTBETCTBYIOIIEM
3akoHozaresiberBe (Biriukov, Galushko, 2018). B cyze rpaskmanuH mmeer 6oJibllle TapaHTUH Ha
3alUTy CBOUX IIpaB, IIOCPEJCTBOM COOJIIOEHUs Cy/IOM W YYacTHUKAMHU IIpoIlecca HOPM
MPOIeCCyaIbHOTO IIpaBa.

3.2. [locTtymHbIe BUABI CyAeOHOH 3amuThl Yenickou Pecmyoanku

3.2.1.  JleHcTBHA IPOTHUB PEIIeHUsA aAMUHUCTPATHBHOIO OpraHa

OCHOBHBIM U TPAJUIMOHHBIM THIIOM 3aIlMTHI SIBJIAETCS CyAeOHBIN IIepecMOTP HEe3aKOHHBIX
aIMUHHCTPATUBHBIX perleHui. JKasmoba wMoxker OBITH mOAaHA JIOOBIM JIMIIOM, KOTOPOE
YTBEP3K/JAET, UTO €ro IpaBa ObLIM HapyIIEeHbl pelleHHeM aAMHHHCTPATUBHOIO OpraHa, Oyab TO
HEIIOCPEACTBEHHO CaMO pellleHHe WIH B XO[e aAMHHHCTPATUBHOM IPOLIEAYPHI [0 BBIHECEHUS
peliieHus. 3asBUTEIb JOOUBAETCSI OTMEHBI 002KalyeMoro pelieHusi. Eciu oprad BJIacTH HAIOMKHIT
mrpad 3a aAMUHUCTPATUBHOE IIPaBOHAPYIIIEHUE, 3asIBUTEIIb TAKXKE MOKET JOOUBATHCS CHUKEHUS
pa3mMepa mrpada Ui ero aHHyJTUPOBAHUA.

3.2.2. 3amura ot 6e371eiCTBHUA aJ]IMIHHACTPATUBHOTO OpTraHa

Eciim  3asgBUTENIb yTBEPIKJAET, UYTO €ro IIpaBa HapyIIeHbl OTCYTCTBHEM PpeIIeHUs
aMHUHHCTPATUBHOTO OpraHa, JIMO0 UTHOPUPYIOTCSA, a/IMUHUCTPATUBHBIN CyJl BBIHOCUT peIleHus,
00sI3BIBAIOIIIFIE TOCY/IADCTBEHHBI OpraH K TNPHUHATHIO PEIIeHUs B COOTBETCTBHU C IIpaBaMU
sasButess (Erny et al., 20009: 15).

3.2.3. 3aIuTa OT He3aKOHHOI'O BMEIIaTeIbCTBA

BMmemaTenbcTBO cyZa IO COOCTBEHHOW WHHIMATUBE WPOTHUB HE3aKOHHOTO JIeHCTBUS,
repe/layil MM HACUJIBCTBEHHOTO JIEMCTBUSA CO CTOPOHBI BJIACTHOTO OpPraHa BJIACTH SABJIAETCS
HOBUHKOM B UEIICKOM 3aKOHO/ATe/IbCTBE. 3allliTa OT HEIPABOMEPHBIX PEIIeHUH U Oe31eHCcTBu,
TaKuM 00Opa3oM, J00aBJIsIETCSA K 3alllUTe OT BTOPKEHUM, KOTOPbIE He ABJIAIOTCS PEIIeHUsIMH, HO,
Mo-IIpe’KHEMY, HapylIaloT Ha IIpaBa 3asBUTessl. Ha mpakTHKe MOKET OBITh MHOTO Pa3/IMYHBIX
BO3/IECTBUI OPraHOB I'OCYZIapCTBEHHOTO yIpaB/eHus (HalmpuMep: He3aKOHHOE BMEIIATeIbCTBO B
YaCTHYIO >KM3Hb IIOJIMIUH). [[eicTBHE JOKHO OBITh OOHApOZOBAaHO OOHAPOJOBAHO B TEUEHUH
JIBYX MECSAIEB C JaThl, KOT/Ia 3asBUTEIb Y3HAJ O HE3aKOHHOM XapaKTepe BMeIaTeJIbCTBa, HO He
MO3/IHEee, YeM /IBA TOZla ¢ MOMEeHTa coBepiieHus. Eciu cya npusHai kaino0y 0o00CHOBaHHOM, OH
Oyzmer 3amperniaTh aJMUHUCTPATUBHOMY OpPTaHy IIPOJIOJIKATh HapyIlaTh IIpaBa 3asBUTENIEH, W
00sI3pIBAET TAaHHBIA OPTaH BOCCTAHOBUTH IpeskHee cocrosiHue (Fedrova, 2013).

3.2.4. Beibopsl 1 pedpepeHrymMmbl

C 1 sHBaps 2003 rofia — JAaThl BCTYIUIEHUS B Cly HOBoro Kozmekca 06 afiMUHUCTPATUBHOM
foctunuu  (Zakon soudni tad spravni NO 150/2002) — agMHUHUCTPATUBHBIE CYAbl CTaJA
OTBETCTBEHHBI 32 PACCMOTPEHHE CIIOPOB, OTHOCAIIUXCA K BRIOOpaM.

HecmoTpst Ha TO, YTO CTPOrO TOBOps, HE IOAJIEKAT MEPECMOTPY IOJIOXKEHUS 3aKOHA O
BbIOOpax caMu 10 cebe (OHM He MNpeAmnoJaralT CyAeOHOTO IIepecMOTpa TOCy/IapCTBEHHOTO
yIpaBJIEHUA), HO MOTYT OBITh PACCMOTPEHBI MPOOJIEMBI OOIIECTBEHHOTO M30UPATETLHOTO MPABa,
KOMITETEHTHOCTD B 3TOM OBLIIO IapOBaHO 00JIACTHBIM aIMUHUCTPATUBHBIM CYyZaM.

AJIMUHUCTPATHUBHBIE CYAbl UMEIOT IOPUCAUKIHIO IO PACCMOTPEHHUIO CIIOPOB, CBSI3aHHBIX C
XpaHeHHeM H30upaTeIbHOTO PETUCTPA, PETUCTPALMH CITMCKA KaH/IUIaTOB Ha BHIOOpAX, yJasleHHe
KaHJIWJlaTa U3 CIIMCKA KaHW/IATOB WM BOCCTAHOBJIEHHE B PETHCTPAllMU B CIIHUCKE KaH/IUIATOB
(Souhrnna informace k podanim tykajicim se voleb do Parlamentu CR). AxMuHUCTpaTHUBHEIE CYbI,
KpOMe TOTO, MOTYT BBIHOCHUTH PEIeHUs] KacCaoIIHrecs AeiCTBUTEbHOCTH BHIOOPOB, 3aKOHHOCTH
OT/IEJIbHBIX M30UpaTENbHBIX OloJUIeTeHEed W, HaKOHeIl, 3allldTa B BOIPOCAX, KaCAIOIIUXCS
IIPOIOJI>KUTEIFHOCTH MaH/laTa YieHa MyHUIUIIAIbHOIO COBeTa. BhICIINI aAMUHUCTPATUBHBIH CY/I
MMeeT IIOJITHOMOYMS IIPUHHUMATh PeEIIeHHs 10 KacCallMOHHBIM JKajobaM Ha pelleHus
PErHoHAJIbHBIX CYZI0OB HA MECTHOM U PETHOHAIBHOM pedepeHayMe.

Beicivii afiIMUHUCTPATUBHBIN CyZ, NPUHUMAET pellleHre HEeMOCPEeACTBEHHO B BOIIPOCaX,
Kacaloll[UXCs IIPe3U/IEHTCKUX BBIOOPOB, a Tak:Ke BBIOOPHI B mapsaMeHT Yenickoil PecryOauku u
EBpomneiickuii mapyjamMeHT. B MpoBeleHHMH BBIOOPOB, aJAMUHHCTPATHBHBIE CyAbl O0S3aHBI
MIPUHUMAaTh PeIlleHUsI B IMpeJiesiax CTPOTUX OTPAHWUYEHUH 1O BpeMeHU (KaK IIpaBUJIO, JBAZIATh
WIN TPUALATD THEH).

3.2.5. [IpaBocy/ire B BOIIpocax MOJTUTUYECKUX MAPTHH WX MOJTUTUYECKUX IBUKEHUN

Komekc  aAMUHHCTPATHBHOTO  Cy/IOIPOM3BOZCTBA  IpeaycMaTPUBAaeT  IIPOBEEHUE
KOHKDETHOTO THIIa CyAeOHOro Mpoliecca B BOIIPOCAX, KAacCAIOI[UXCS IMOJUTHYECKUX IMapTUH U
MMOJIUTUYECKUX JBUKEHUH. B 5TOM THIIE MPOU3BOJICTBA, 3aABUTEb MOMKET OCIIOPUTH PEIIEHUE
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MuHHCcTepcTBa BHYTPEHHHUX JIeJT 00 OTKAa3e B PETHCTPAIUU, KAaKOH JILOO U3 MOJUTHYECKHUX TapTHH
WIN TIOJINTHYECKUX JBIDKEHUU. BTOPOH THII MpOIEAyp, KACAIOIIUNCA MOJTUTHIECKUX HapTUH U
MMOJIUTUYECKUX JIBHJKEHHH, KOTOpble MOTYT OBITh PacCMOTPEHBI TOJHKO BepXOBHBIM
aJMUHUCTPATUBHBIM  Cy/IOM, SIBJIS€TCS XOJATAaCTBO O POCIyCKe, IIpeKpalleHuu HId
BO30OHOBJIEHUH JEATEIHHOCTH ITOJTUTUUECKOH MMAPTHHU HUJIH ITOJTUTUYECKOTO JBIKEHUS.

3.2.6. CyzmebHOe paccMOTpeHME Mep OOIIEro Xapakrepa

N3meHeHns 2004 rojga B A,Z[MI/IHI/ICTpaTI/IBHOM KOJZ€EKCE BBEJIM B HAllMOHAJIBHYIO CHUCTEMY
IpaBa HOBYIO KaTeropu «obimas mepa». OHa mpecTaBiseT coOO0H aIMUHUCTPATUBHOE JIEVCTBHE
BJIACTHOTO OpTaHa, KOTOPOe He sBJISIETCS 3aKOHOM WJIM pellleHneM. Mepbl 00IIero xapakrepa
HMEIT CHJIy HOPMATHBHOI'O aKTa IIpeAIIMCaHHA, IIOAIIMCAaHHBbIE CII€HMa/IbHBIM CYG’BGKTOM K
O0OBIYHO OITpEJIEIEHHOMY KPYTY aJI[peCaTOB.

[Ipomenypa cHATHA Mep OOIIEro xapakTepa WJIM HX YacTH JIEKHUT B KOMIIETEHITUU
PErHOHAJIBHBIX CY/IOB QJIMUHHCTPATHBHOU IOCTHUI[UU, KOTOPHIE B CBOEM peEIIeHUU OIEHHUBAIOT
COIJIACOBAaHHOCTH Mep OOIIero xapakTepa C 3aKOHOM, a TaK)Ke JeHCTBOBAJIO JIM JIUIIO, BHIJIaBIIIEe
rOCyZJapCTBEHHBIN aKT B paMKaxX CBOed KOMIIETEHIIUHM U IOJIHOMOYHMH, U UTO 00Iasi Mepa ObLIa
BbIJIaHA B 3aKOHHOM IOPsI/IKe. BBICIITUI a/IMUHUCTPATUBHBIA CyJ] paCCMAaTPUBAeT KacCallHOHHBIE
’KasI00bI  TIPOTHB pellleHHH paoHHBIX cyoB. OH Takke 00eCIeurBaIOT 3aIIUTY OT HE3aKOHHBIX
Mep OOIero xapakTepa, KOTOpbIE IIPeACTaBjsAeT COOOM TUOPUJ MEXKIYy aJMHHUCTPATHUBHBIM
pellleHUEeM U PETYJTUPOBAHUEM.

Kpome Toro, Beicumiuii agMUHHCTPATUBHBIN CyZ, TaKKe YCTAHABJIMBAET BOIIPOCHI
KOMIIETEHTHOCTH. Bo3HHKaeT CIIOp O IIpaBe MeEXAYy TIOCyAapCTBEHHBIM OpraHoOM H OpraHoOM
MECTHOTO CaMOYIIPaBJIEHUS WJIM MECTHBIMH OpPTaHAMH BJIACTH JIPYT C APYyroM (HAIpUMED, MEXKIY
MYHHHHHaJIBHOﬁ BJIACTBhIO U peFHOHaJIbHOfI BJIaCTI)IO) O TOM, KTO YIIOJTHOMOYE€H Ha BbIHECEHHE
pellleHUsA. Belclmii aAMUHUCTPATUBHBIN CyZ, TaKXKe pellaeT CIOPbl MEXJY LEeHTPAIbHBIMU
OpraHaMH# BJIaCTH JPYT € Apyrom (Hampumep, CIHOp O TOM, KTO M3 JIByX MUHHUCTEPCTB JIOJIKEH
MIPUHATH PEIlIeHHe 110 BOZHUKIIEN CUTYaIINH).

3.3. O0xkajI0BaHUE peNIEeHN aIMUHUCTPATUBHBIX Cy10B

B aamuHHCTpaTUBHOM cyZeOHON cucTeMe CyllecTByeT OJHOCTYIIEHUaThlil cy/eOHbIN
KOHTpOJIb. HuKakol ame/uiAluyu WINM KaKuX-JIM00 JpPYyTUX CPEeJCTB IIPABOBOM 3allUTBl He
JlIoIycKaeTcs. B OTHOIIIEHUM OKOHYATeJIbHBIX pellleHUi PerHOHAJIbHBIX CY/I0B — UCKJIIOUEHUAMU,
KOTOpPBIE ONIPAaB/IaHBI [0 XapaKTepy Jesa (HalpuMmep, BOIPOCHI BHIOOPOB), MOKET OBITH IO/JaHA
ype3BbIUAlHASA amleUIANUs — KaccallMOHHAsA ’kajmoba B BeICIIME aJMUHUCTPATHUBHBIN CY/I.
Kaccanmonnas »kanoba fABJAETCS IIMPOKO OTKPBITHIM, YPE3BBIYAWHBIM CPEJCTBOM ITPABOBOU
3aIUTHI, KOTOpPOE MOKET TpeOOBaTh BO3MEIIEHUs, KaK II0 OCHOBHBIM BOIIpOCAM, TaK U IO
YCTPAHEHUIO TMIPOIECCYaTbHBIX OrpexoB. TakuMm o0pa3oM, OHA MOMKeT OBITh BBIHECEHA B
OTHOIIIEHUU PEIIEeHUs MO CYIIEeCTBY, TaK U B OTHOIIEHUH 3HAYUTEIHHON YaCTH IMPOIECCYaTbHbIX
akToB (OTKJIOHEHUe XOJlaTaiicTBa, IIpeKpallleHhe pas30uparesbcTBa C  HCKIIOUEHUAMU,
W3JI0KEHHBIMU B 3aKOHe, U T.1.). Ho Bcerga TOJIBKO MO KaKOW-IHO0 MPUYUHE, KOTOPBIE 3aKOH
TOYHO OIpeiesisieT (Hanmpumep, HE3aKOHHOCTb, HEOCTATOK yIIPaBJIEHHs, OIIMOKA B IIPOIEYPE).
I[ToMuMoO paccMOTpPeHHs TPUEMJIEMOCTH KacCCAallMOHHOU 3Kasio0bl, BpICIIN aJiIMUHUCTPATHUBHBIN
Cy/l TaKXKe paccMaTpuBaeT XajJIo0Obl B JiejaX MEXAYHApOAHOM B3alluThl C HX BO3MOXKHOU
HeJIOITyCTUMOCTBIO, TO €CTh, IMEET JIM TaKas KaccallmoHHasA Kajoba cBOe 3HaueHUe 3a IpefieslaMu
COOCTBEHHBIX MHTEPECOB 3agBUTeA WU HeT. [TockoIbKy odopmieHre KacCallUOHHOU >KaIO00bI
JIOJDKHO OBITh IOPUANYECKH TPO(PECCHOHATBHBIM, 3aKOH IIPEAYyCMAaTPUBAET, YTO 3asSBUTEIIO
IpeJicTaBisoTes aaBokaTa (Zakon o rozhodovani nékterych...).

BTopoe upes3BhIUAiHOE CPEACTBO — 3TO BO30OHOBJIEHHE pa3bupaTesbcTBa. TeM He MeHee,
OHO JIOTIYCKAeTCs TOJIBKO B XO/ie pa30UpaTesibCTBa B OTHOIIIEHUH JIEUCTBUU MTPOTUB HE3aKOHHOTO
BMeIIIaTEICTBA U B pa30HpATEIbCTBAX B JleIaX IMOJUTUUYECKUX MAPTUM, TO €CTh B TeX CIIydJasx,
KOT/Ia CyZ caM yCTaHOBWJI (akThI Jiesia. Kak u B cjlyyae ¢ APYTUMU MPOIECCYATbHBIMUA HOPMaMH,
pa3buparesibCTBO pacHajaeTcs Ha /iBa sTana. Ha mepBoM sTame paccMaTpUBaeTcs BOIIPOC O TOM,
€CTh JIU IMPUYMHA /IS MPOJJIeHNuA (TO eCTh JI0Ka3aTeJabCTBA MU (PAKThI, KOTOPbIE YUACTHUK HE
IIPUMEHAJI B OCHOBHOM pa30uparesibCTBe, B CBETE KOTOPOTO PE3yJIbTaT Pa30bMpaTesbcTBa MOXKET
OBITH OOJIEe OJIATONTPUATHBIM JIJIST HETO), HA BTOPOM 3Talle, KOT/Ia mpoIieaypa Oy/zieT BO300HOBJIEHA,
OyzZeT mpoBeZIeHO HOBOE Pa30UpPaTEIbCTBO 110 CYIIECTBY JeJIa.
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3.4. PenmreHne aAMUHHUCTPATUBHBIX ITIOTHOMOYHH B BOIIPOCAX YaCTHOTO IIpaBa

Ha nporspkeHnn 10 JieT obcyKjajiach HeoOXOAMMOCTh pedOpMbl, KOTOpasl OT/esIsieT
paccMOTpeHUe CyAeOHBIMU OpraHaMH{ BOIIPOCOB IyOJIMYHON CIPaBEUIMBOCTH OT BOIIPOCOB
YaCTHOTO IIpaBa M CO3/ACT MeXaHH3MBbI, 00ecleurBaroIIye, YTO BOIPOCHI YACTHOTO IpaBa He
00Cy’KIalTcss aJMUHUCTPATUBHBIMH CyZaMH, U HAo0OpOT, MpOOJIEMBbI IyOJIMYHOTO IIpaBa He
obcy:kmasmu CyAbl, KOTOpBbIE peIIaloT Jlejla TPakKJaHCKUe, KOMMEpYEeCKHe, TPYAOBBbIE WJIN
ceMeilHble. JTOT MeXaHW3M VCTAaHABJIMBAETCA HAa JIByX YPOBHAX: MPOIEAYPHBIX U
WHCTUTYITUOHATbHBIX.

OcHOBHBIE TIpoIeccyaabHble HOpMbI, a UMeHHO ['TIK (Obcansky soudni fad N° 99/1963 Sb.)
(m11  cynmeOHBIX OpraHOB 10 YaCTHO-IIPABOBBIM  BOmpocaM) ©  AJMHHHCTPATUBHBIN
MPOoIeCCyaTbHBIN KOJIEKC (/I aIMIHUCTPATUBHOM I0OCTUIINH) — ITO3BOJISAIOT CY/y PEIAaTh BOIIPOCHI
yacTHOro mnpasa. Cyabl JIO/DKHBI OOECIIEUHTH IPOIEAyPHBbIE BO3MOXKHOCTH VIS OTKJIOHEHHS
NPUHATHA HMCKA K PACCMOTPEHUIO TIPU OINpeNeIeHUU KOMIIETEHIIUH Cy/la, TO €eCTh
aIMUHUCTPATUBHBIA HCK B TPAKIAHCKOM CyJie M T'PakKJaHCKO-IIPAaBOBOM B aIMUHHCTPATHBHOM
cyze. Cyzpl 06erX IPUCTUKITUHA HAIIPABJIAIO0 3asIBUTENISI 0OPATUTHCSA B KOMIIETEHTHBIH Cy/l. B TO ke
BpeMs, €CJIM TIPOCUTENIb CJIEAyeT COBETYy U, COOTBETCTBEHHO, XOJIaTAMCTBO HAIPABJISIET B
KOMITIETEHTHBIH CyJl, CPOK TI0/IaUM 3asIBJIEHUs CYUTAETCS COOIII0/IEHHBIM.

OnpenesuTh  TOYHO, Kakoe IMpaBo (YacTHoe WiIM  IyOJIUYHOE) TNPUMEHSATH
aIMUHUCTPATUBHOMY OpraHy, B KOHKPETHOM CJIydae MOKET OBITh TPYHO. ITO TaK Ha3bIBa€MbIU
«JTyamu3M mpaBa». Ilocse yrpas3gHeHUs1 aIMUHUCTPATUBHON IOCTUITUU B 1948 TO/Ty, 3TH BOIIPOCHI
HaMePEeHHO 3aMaTYUBAINCh (M0 NOHATHBIM IpudnHaMm). CHoOpbl, BO3HHUKAIOIIHE MENKIY
TPaKTAHCKUM U aJMHHHUCTPATUBHBIM Cy/IaMH, I0 BOIIPOCY KOMIIETEHIIUH MOTYT OBITh
MOJIOKUTENbHBIMU  (T.e. 00€e IOPDUCAUKIIUM TPETEHJAYIT OBITh KOMIETEHTHBIM) WJIU
OTPULIATEBHBIM (T.e. 00€ OTPHIIAIOT CBOIO KOMIIETEHITHIO). PellleHne 3TUX THIIOB CIIOPOB OBLIO
BO3JIOKEHO HA CIEINUAJIbHBIA Cy/leOHbIE OpraH — cy/eOHbIA ceHaT (majsaTta), CO3JIaHHBIA
B COOTBETCTBUHM € 3aKOHOM N© 131/2002 «O pellleHHHd HEKOTOPBhIX KOJUTU3WH KOMIIETEHITUH »
(Zakon ze dne 15. bfezna 2002 ¢. 131/2002 Sb.). CyneHlckuii ceHaT COCTOUT W3 6 Cy/eH,
HazHayaeMbIX Ha 3 rozia: [J1aBHBIH cy/ibsi BepXOBHOTO cy/la Ha3HAYaeT TpexX U3 HUX U3 YHCJIa CyIe
BepxosHoro Cy/ia; ;pyrue Tpy Ha3HAYAIOTCA TJIABHBIM CyZlbel BhICIIIero a/lMUHUCTPATHBHOTO Cy/ia
U3 YHCia cy/ied Bhiciiero ajlMUHHCTPATHBHOTO cyzia. CeHaT pelraer — KakoW CyJ KOMIIETEHTeH
paccMaTpuBaTh JIEJI0 U OTMEHSIET BCE PEIIEHUsS CYI0B IPaKAAHCKOTO WJIM aJIMUHHCTPATHBHOTO
pasbupaTesibCTBa 10 JAHHOMY CIIOPY, KOTOpPbIE IMPOTHBOpeYar ero pemreHuio. PemreHue CeHaTa
SIBJISIETCST 00s13aTEJILHBIM JIJIST BCEX CYZI0B, YYACTBYIOIIUX B CIIOPE.

Cnenyer OTMETHTh, UYTO B UYEIICKOM 3aKOHOJIaTEJILCTBE OOJIbIIOE BHUMAHUE Y/IEJIEHO
paspeIeHnio BOIIPOCOB, BO3HUKAIONINX UW3 KOHQJIUKTOB ITOJTHOMOYMM, OTHOCAIIMXCA K
TPaKIaHCKUM aMHHHCTPATUBHBIM HJIA «CTPOTO» IIPOIIECCYaTbHBIM ITPABOOTHOIIEHUSM MEKITY
CyJaMH; a TakKyKe CIIopa O IIOJJHOMOYHUSX, CBS3aHHBIX C TOCYAAapCTBEHHBIM YIIPaBJIEHUEM,
NpodecCHOHAPHBIMH WJIH TEPPUTOPUATBHBIMH OpPraHAMH CAaMOYIPAaBJIEHUS MKy OpTaHaMU
HCIIOJTHUTEILHOM BJ1acTH. [laHHbIE OTHOIIIEHHS CIIEIUAILHO YPETyJIHPOBAHbI 3aKOHOM OT 15 MapTa
2002 roga N2 131/2002 Coll. «O paspelieHun CIIOPOB O KOMIIETEHIIUA» U 3aKOHOM OT 16 MapTa
2006 roma N° 159/2006 Coll. «O koH}uKTe UHTEepecoB» (Zakon ze dne 16. bfezna 2006 ¢.
159/2006 Sb.). Kpome Toro 3T0 Kacaercs ¥ IPUHATHS PEIIEHUs O TOM, KaKasi BJIaCTh IIPAaBOMOYHA
pelraTh CUTyalli0 B MHAWBUJIyaIbHOM BOIPOCE, XOTS (DOPMaJIbHO 00s13aTETbHBIM 3TO SIBJISETCS
TOJIBKO JIJIs1 9TUX BETBEN BJIACTH, Jle-(aKTO pas3pellieHne M000HbIX CIIOPOB UMEET CIIOKHUBIIYIOCS
MIPAKTUKY UX PACCMOTPEHUs U yKe PeIIeHHs 10 TAKUM BOIIPOCAM MOTYT CUHTATHCS IPEIeIEHTOM.

3.5. Peasmmzanmua mnpaBa EC B HanmMOHAJIBHOM mnpaBomopsAake YelickKou
Pecy6iinkn

OnanM 3 OCHOBHBIX JJOKYMEHTOB UEIICKON peciyOIuKYU ABJIseTcs] XapTHUs OCHOBHBIX ITPaB
u cBobox Yexnu (Yemickoit Pecybsmiku) oT 9 sHBaps 1991 1. B mpeamOysie BrIpaskeHa MO3ULIHS
MIPUBEP?>KEHHOCTHU IPHUHIUIIAM JIeMOKPATHUU, CBOOOJBI M BEPXOBEHCTBA IPaB JIMYHOCTH B JieJie
CTPOUTEJIHCTBA COBPEMEHHOTO €BPOIIEHCKOTO rocyziaperBa: « Mbl, rpakaane Yernickoi Pecrrybanku
B Uexuu, Mopasuu u Cuie3uu, MOJIHbIE PEIIUMOCTH CTPOUTH, XPAHUTh U Pa3BUBATh YeIICKyIO
Pecrry61mKy B 1yxe HEIPHUKOCHOBEHHBIX IIEHHOCTEN Y€JI0BEYECKOTO IOCTOUHCTBA M CBOOO/IHI ... KaK
COCTaBHYIO YaCTh CEMbU €BPOIEUCKUX U MUPOBBIX JleMOKpaTuii». ®aktuuecku, XapTus yTBepauia
BEPXOBEHCTBO IMPaB ¥ CBOOO/] TPXK/TAHUHA 10 OTHOIIEHUIO K KAKUM-JIM00 00IIerocyZjapCTBEHHBIM,
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MMIIEDCKUM HHTepecaM H, TEM caMbIM, IPHHsJIA KaK OCHOBOIOJIAraiomiye, GyHaaMeHTalIbHbIe
NPUHIIMOBL ¥ JOTMaThl, H3JIOKEHHble B EBpomeiickoil KOHBEHIIMM O IIpaBax 4YeJIOBeKa.
[TonTBepkAeHre 5TOMY OBLIO 3aUKCHPOBAHO B OCHOBHOM JIOKyMeHTe cTpaHbl. CraTha 10
Koncruryruu (Ustava Ceské republiky ze dne 16. prosince 1992) «PaTuduIupoBaHHBIE U
0o0HapOo/IOBaHHBIE MeKAyHAapOJHbIE JOTOBOPHI O IIpaBax dYeJIOBEKA KM OCHOBHBIX CBOOOAX,
00s3aTeIbCTBA 110 KOTOPBIM IPUH:IA Ha cebsa Yemnickasa Pecmybsmka, sIBIAIOTCA HEIIOCPEICTBEHHO
JEACTBYIOIIUMH U UMEIOT IIPEUMYIIIECTBO IIepe/] BHYTPEHHUM 3aKOHO/IATETHCTBOM».

CorsacHo ct. 4 Koncruryrun Yexun « OCHOBHBIE ITpaBa M CBOOO I HAXOAATCS IO/, 3aIITUTOMN
cyneOHOU ByiacTu». lapaHTOM COOJIIOEHUS IIpaB, CBOOOZ, ¥, COOTBETCTBEHHO, 3aKOHHOCTH
MIPUHUMAEMBIX TOCY/IAPCTBEHHBIX AKTOB SIBJISETCS CYJl — HE3aBUCUMBIH U OECIPUCTPACTHBIN, UTO
HAIIUIO OTpa)keHUe B cTaThe 36.1. «KaAbpIli MOXKET B YCTAHOBJIEHHOM IOPSJIKE OTCTAaUBATh CBOE
IIPaBO B HE3aBUCHMOM U OECIIPUCTPACTHOM Cy/Ie, & B CIyJasaX, YCTAHOBJIEHHBIX 3aKOHOM, — B HTHOM
opraHe». JTO ompezeser TOT (aKT, YTO BCE aJMHHHUCTPATHBHbIE U CyAeOHbIE aKThI JOJIKHBI
COOTBETCTBOBATh 3aKOHY, (aKTHYeCKH, GYHKIMOHUPOBAHHME WCIIOJHUTEJIPHON BJIACTH B
COOTBETCTBUH C 3aKOHOM MOXKET OBITh T'apAaHTHUPOBAHO TOJIBKO IIyTEM CYO0ebHO020 KOHIMPOAS.
dakTHYeCKN IIPOBO3IJIANIIAETCS IPUMAT IIPaBa C BBITEKAIIINM OTCIO/IA BAYKHBIM IPHUHIIUIIOM
pPaBeHCTBA Bcex Ieper] 3aKOHOM. 3aKOHBI B PABHOU CTEIEHH OTHOCATCS KO BceM 0e3 MCKITIOUEHUH,
B TOM 4YHCIe K TeM, KTO HX u3Maér. 1 3/mech HeOObIYANHO Ba)KE€H CO3JJaHHBIA HHCTHUTYT
aMUHUCTPATUBHOTO CyZIOIIPOM3BOJICTBA,  JAEATEJIBHOCTh KOTOPOTO IIPeIyCMOTpeHA CT. 36.2
Xaptun: «Kakaplif, KTO yTBEpXKJaeT, UTO €ro IpaBa OBUIM YIEMJIEHBI DPeIIeHHeM OpTraHa
MyOJTMYHON aJMUHHCTPAIlUHA, MOXKET OOpPaTHUThCA B Cy/[ JJI NPOBEPKH 3aKOHHOCTHU JIAHHOTO
pellleHusA, ecJIi WHOEe He YCTAaHOBJIEHO 3aKOHOM. V3 KOMIIETEHIIUH CyZa He MOXKET OBITh
HCKJII0UEHA IIPOBEPKa PEIIeHNH, 3aTParuBalolUX OCHOBHBIE IIPAaBa U CBOOOBI, IPE/TyCMOTPEHHbBIE
Xaprtueii». 9To TpebOBaHME OJUH W3 KPUTEPHUEB IPABOBOTO TOCYZIapCTBA, YTO peEIIeHUs
TOCYJAPCTBEHHOTO  OpraHa MOTYT OBITh  O0KaJOBaHbI ~ «OOBIYHBIM»  TPAXKJAHUHOM.
3aKOHOZATEBPHO CJleJIaHA BaXKHAsi OTOBOPKA: 3aKOHOJATENh, OCYIIECTBJISAA DEryJIUpOBaHUE, HE
BIIpaBE KOPPEKTHUPOBATH IOJICYAHOCTh PACCMOTPEHHS JieJ1 AZMUHHCTPATUBHBIM CYJIOM, €CJIH B
’)Kayiobe 3asABUTEJISI €CTh YKa3aHUE Ha yIIeMJIEHHE ero IpaB, TApAHTHUPOBAHHBIX KoHCTUTYyIIHEH.
JlaHHas TONpaBKa OTPAHUYMBAET TPAXKJAHWHA OT HETaTHBHBIX IOCJIEACTBHI IOTEHIIMATHHO
HE3aKOHHOTO pelIeHUs aJMUHHCTPATUBHBIX OPraHOB, U TE€M CAMBIM YTBEDIKAAEeT IPUHIUII
BEPXOBEHCTBA IIPABa.

JTa TOUKa 3pEHHs HAXOJUT mHapajijieib B cTaThe 13 EBpOIENCKOM KOHBEHITMH O IIpaBax
YeJIOBEeKa, KOTopass TpebyeT YTOOBI «KaXK/bIH, IpaBa U CBOOOABI KOTOPOTO» HAPYIIAIOTCSA UMEJT
CPEJICTBO TTPAaBOBOM 3aIUTHI Iepe]] HAIlMOHAILHBIMHU BacTAMU. [Ipuyem, B Yeltickoil pecmybiirike
JTa 3aIUTA TADAHTUPOBAHA U JIUIAM, He SBJIAIOIINMUCA TPAKIaHaMu Yexuu.

3.6. Pouib mpeniegeHTa ipm paspenieHuN ClIOPOB AIMUHUCTPATUBHBIMHU CyJlaMU

B uemickoM agMUHUCTPATUBHOM CyJIOTIPOU3BOJICTBE CY/IEOHBIN MpPEIENEHT CIIOCOOCTBYET
CHCTEMAaTH3aIU IPAaBOIMPHUMEHUTEIHHOU NPAKTUKU, OJyIarofiaps 4eMy BHOCATCS YTOUYHSIOIINE
IIONPaBKU B JIEHCTBYyIOIlee 3aKOHOAATENhCTBO. [Ipr3HaBasA IpereieHT KaK HCTOYHHUK IIPaBa,
aIMUHHCTPATUBHAS IOCTHUIUSA IPOBOAUT KOAUDHUKAIUIO aJMUHHUCTPATUBHOTO IIPOU3BOJICTBA,
crocobCTBYeT BOCIOJIHEHUIO ITPOOEJIOB B 3aKOHE.

Uto KacaeTcs OOIIMPHOTO IpeIeIeHTHOTO MpaBa Ccy/Zla U He0OXOAMMOCTHU JIOKYMEHTUPOBATh
IIPABOBbIE 3aKJIIOUEHMUS, BBIHECEHHBIE CYZIOM, B 2003 Obuta yupexzaeHa Ciyxkba /[okymMeHTaIlUH.
E€ 3agaua cocrosisia B TOM, 4TOOBI YIIPaBIATh 6A304 JAHHBIX MPELeIEHTHOTO IIpaBa U OKa3bIBaTh
IIOMOII[b B PEIaKTUPOBAHUU OTYETOB BBICIIIEr0 aMUHHCTPATHBHOTO CyAa. B Mae 2004 roja
JlemapTamMeHT €BPOTENCKOTO IpaBa, KOTOPHIN ObLI CO3/IaH I BHYTPEHHETO KOHCYJIbTUPOBAHUS,
CBA3AaHHOTO C IIPUMEHEHHEM €BPOIIEHCKOTO, MEXKAYHAPOJHOTO U CPaBHUTEJIBHOTO IIPaBa,
COCPEZIOTOYNJT BHIUMAHHE HA HCC/IEIOBAHUHM COOTBETCTBYIOIIEN JIUTEPATYPHl U IPEIENEeHTHOTO
npasa (Tymofeyeva, 2015).

B mapre 2007 rozma oba semnapramenta oobeauHeHbl B Ciry»k0y HayYHBIX HCCJIEIOBAHUU U
MoKyMeHTanuu. Pemenus Briciiero aAMUHHCTPATUBHOTO Cy/a IyOJIMKYIOTCS ABYMS CIOCOOaMM.
Bo-niepBbix, ecth obunmaabHbiii COOpHUK pelieHui Briciero ajmMuHucTpatuBHoro cyaa (Sbirka
rozhodnuti Nejuyssitho spravniho Soudu), xotopsie Cyx mybsukyereskemecssuHo. OHa COIEPIKUT
oI00PKY BaXKHBIX pellleHU BhIcIero a/MMHUCTPATUBHOTO Cy/Ia.

Ciy:x6a mo TpeOOBaHUIO cy/el Briciiero afIMMHHCTPATHBHOTO Cy/Aa U CyAed pallOHHBIX
CY/IOB a]MUHUCTPATUBHOU IOCTUIIMH ITPOBOJUT ITPABOBOM aHAJIN3, CPABHUTEJIbHbBIE UCCIIE/IOBAHUS
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U pa3pabaTtbIBaeT CIIPABOYHYIO IOKyMeHTAIuIo /i peteHuid. OHa pegaktupyeT OTueTs! Boiciiero
aIMUHHUCTPATUBHOTO cyza. Cay:x6a TOTOBUT Tak:Ke MaTepUasbl /Ul TPEHWHTOB M CEMUHAPOB,
aHAJIU3UPYyeT IPABOIPUMEHHUTENBHYI0 IPAKTUKY aJMUHHCTPATUBHBIX CYZOB M COOOIIAeT o
Pa3BUTHUH HAITMOHAJIBHBIX, HHOCTPAHHBIX U €BPOIEHCKUX IIarax B 00JIacTH MpeIeIeHTHOTO IIPaBa.
MoOXHO 3aMeTUTh, YTO IPOBOAMMASA CHUCTeMaTU3alus B YACTU IPUHATHIX peElIeHUU HMeeT
OTPOMHOE 3HaueHue Jjid paboThl 3aKOHOJIaTeNIel Ha PAa3HBIX BEPTHUKAJIAX BJIACTHBIX CTPYKTYD,
IIOCKOJIbKY HAa  peaIbHbIX IpHUMepax JIEMOHCTPUDPYET  IOPUAUYECKYI0 T'PAMOTHOCTD,
11eJIecOO0Pa3HOCTh M CHPAaBEJIMBOCTh  NPUHUMAaeMbIX  pemeHud. (OuepyuBaeT  KpyT
MMOTEHIINAJIBHBIX JIUIl, YbHU IIPaBa MOTYT OBITh HApYIIEHbl HE3aKOHHBIMU ITPABOBBIMU aKTaMH,
MpeZIoTBpaIaeT TeM CaMbIM IIO/IaYM MCKOB U cy/ieOHble pas3buparesnbcTBa. OTUETHl O MPUHATHIX
pellIeHNusAX BaKHBI U C TOM TOYKH 3PEHUs, YTO MPENOCTEPETAIOT 3aKOHOAATEEN OT MPUHATHA
3aBeJIOMO HENPABOMEPHBIX IHPKYJISAPOB, KOTOPhle B CJIydyae WX IPHUHATHUA IOBJIEKYT 3a COOOU
MaccoBbIe TI0/Ia4YH UCKOB.

4. Pe3yabrarsl

AIMUHUCTPATHUBHOE CYyJIOIPOU3BOACTBO B Uexuu — 3TO OJIMH U3 MEXaHU3MOB KOHTPOJIS
3aKOHOJIaTeJIbHOU M UCIIOJIHUTEJIbHON BjacTed rocyzmapcTBa. OHO, KOHEYHO, HECOBEPIIEHHO.
Tak, 10 JaHHBIM HaNMOHAJIBHOTO oT4yeTa Accoruanuu ['ocyzapcrBeHHbIX CoBeTOB W Bwicmiux
aIMUHUCTPATUBHBIX OpucAuknuii EBpormeidickoro Coros3a, ObUIO yKazaHO Ha HeEOOXOAUMOCTb
MMPUMEHEHUs YIIPOIIEHHBIX MPOLEyP B aAMUHUCTPATUBHOM Cy/IeOHOM ITpoliecce. TO ITO3BOJIUT
cyneOHOMY pa3bHpaTeIbCTBY BHIIIOJHATHCA 00JIee ITPOCTHIM HJIH OBICTPHIM CITOCOO0M, YeM OOBITHO
(cokpaleHHOe MPOM3BOCTBO, YCKOPEHHOE pa30MpaTeibCTBa, IPOCTOTO Pa30bHpaTeIbCTBa WJIN
JIIOOBIX ~ JPYTHUX CIENUAJIbHBIX Mep JJIA  paspellleHus aJMHHHUCTPAaTUBHOE IeJI0 B
aIIMUHUCTPATUBHOM cyzie). Yelllckoe af/MUHUCTPATUBHOE MPOIECCYaTbHOE 3aKOHOAATEIHCTBO HE
MpeaycMaTpUBaeT BO3MOKHOCTH paspelleHus aJMHUHHUCTPATUBHBIX CJIy4aeB B YIIPOIEHHOM
CYIOTIDOM3BOJICTBE HH HAa YPOBHE BBICIIETO aJIMHHHCTPDATHBHOTO cyAa (BepxoBHBIU
AJIMUHUCTPATHUBHBIHN Cy/), HU B HIDKECTOSIIUX aIMUHUCTPATHUBHBIX cyjiax. VICKIIoueHrne MOKHO
HAWTH B Cy/le B HIDKECTOSININX aJMHHHCTPATUBHBIX CyZlax. B Bompocax BBIXOZla HA TEHCHUIO
CTpaxoBaHHE, COI[MATIbHOE OOeclleueHue, CTpaXOBaHUE IO OOJIEBHU, MEAUITMHCKAs IIOMOIIb B
BOOPY’KEHHBIX CHJIaX, KaHJWJIAaThl Ha pabOTy W WX MaTepHaJbHBIX OJlar B COOTBETCTBHH C
MOJIOXKEHUSIMU, PETYJIMPYIOIIUMHU 3aHATOCTh, M TOCYaPCTBEHHBIMU COIMAJIbHBIMH BOIIPOCOB
HapYIIIeHUH, a TaKKe B JPYTUX BOIIPOCAX, MPEAYCMOTPEHHBIX CIENHATIHbHBIM 3aKOHOM, pPeIleHUs
MIPUHUMAIOTCS CIIEITUATU3UPOBAHHBIN Cy/Ibsl, CUAAIINNA OWH.

CylliecTBYIOT TakKe KOHKDETHbIE BOIPOCHI, KOTOPBIE CJeAyeT paccMaTpUBATh
MIPEUMYIIECTBEHHO HE3aBUCHMO OT XPOHOJIOTHYECKOTO IMOPSA0K IOAaYMd XOJATAUCTB B CY/I.
ATOo Xo/aTaliCTBa O BHIHECEHWH peEIIeHUsI O IPUOCTAHOBJIEHWH JeUCTBUSA, XOJaTalicTBa o
BPEMEHHBIX PeIleHUsIX, XOAaTalcTBa 00 0CBOOOK/IEHUH OT Cy/IeOHBIX U3/Iep:KEK U XOJIaTaliCTBa O
HazHauyeHHe mpejcTaBuTeNsA. Kpome Toro, cysa IpeAnovynTaeT paccMaTpHUBaTh XOJaTaiicTBa U
’)Kaji00bl B OTHOIIEHWH YOEKHWIa, pelleHHs O 3a/iep’KaHUuM HWHOCTPAHI[A U PElIeHUs O
MpeKparieHn 0co00H 3aIUThI U IIOMOIIY CBUJIETEJIEN U IPYTHX JIUI] B CBA3H.

5. 3aKJII0oYeHue

Pa3BuTHE U COBEPIIIEHCTBOBAHKE aJIMUHUCTPATUBHOTO CYIOIPOU3BO/ICTBA UJIET MTAPAJLIIEIHHO
C Pa3BUTHEM TPaKIAHCKOTO OOIIECTBA, €r0 IMOJUTHYECKON CHUCTEMBI, 3TO CBOEro poja obparHas
CBA3b IpakaaH U rocygapcrsa. Ho sTa cBsi3b BO3MOKHO TOJIBKO B C/Iydyae HE3aBHCUMOU Cy/1e0HOM
CHCTeMBbI, K ueMy crpeMuTcs 1 Yenickas Pecrybsiika 1 EBpocoio3 B 11e10M.

PaCCManI/IBaﬂ OIIBIT IIPAaBOBOTO peEryJnpOBaHUA OTHOHIeHI/II‘/)I Mexay JIIAbMHA nu
HAaCTPOE€YHBIM MEXaHHM3MOM Ha IIpUMeEpe t‘IeI_HCKOIL/,I peCHY6.TII/IKI/I, MOKHO pa3rjiaaerb, HaCKOJIbKO
9Ta IMOCTCOIMAIUCTHYECKAs MaIlliHA BJIACTH IIPOABHHYJACh B IIOJaBJIE€HHH cebs camMoi ¢
IIOMOIIIbXO CaMbIX IIMBHJIN30BAHHBIX METOAOB, CBOfICTBeHHbIe CTpaHaM C BI)ICOKOﬁ CTEIIEHBIO
OPUEHTUPOBAHHOCTH Ha IIpaBa dYesjoBeka. CilelyeT BBICOKO OIIEHUTb, KaK 3Ta MOJEeJIb
3aKOHOTBOPUYECTBA YMYAPSAETCSA COUeTaTh B cebe peamn3anuio HopM EBpomnerickoro corsa U CBOETO
cOOCTBEHHOT'O 3aKOHO/IaTEIHLCTBA.
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AxMuHHCTpaTUBHBIE cyAbl B Uenickoii Pecmyoanke: oouye moJjo:KeHusa
Biagucnas CaBuH 2~
a BopoHeXCKUH rocyZjlapcTBEHHbIN yHUBepcUuTeT, Poccuiickas ®eneparus

AnHoTamuA. llespi0 JaHHOU CTaThU ABJISAETCS BBIABJIEHHE U KJIACCU(DUKAIUSA PA3THIHBIX
MOJIXOZI0OB K 3aKOHOZATEJIbCTBY YEIICKOW aJIMUHUCTPATHBHOUN Cy[AeOHON CHUCTEMBI, TJIyOMHHBIX
MPUYUH 5THUX IOJXOZ0B, a TaK)Ke BJIUSHHE JTOU CHCTEMbl Ha IMPAKTUKY PACCMOTPEHUS eIl
B paboTe ucnosbp30BaHbl GOPMATBHO-IIPABOBOI METO/I, METO/, OIMCAHUSA U METO/T aHAIN3A TEKCTA.
I[Ipy 5TOM WHCHOJB30BAJINCH HAyuyHble pa0bOTHI B YKa3aHHOW 00JIaCTH, COOTBETCTBYIOIIUE
HOpDMAaTHBHbBIE aKThl HAOJIIOJJaeMBIX TOCYApPCTBEHHBIX OPTaHOB, a TAaK)Ke Tra3eTHble TEKCThl U
BJIEKTPOHHBIE 0a3bl JAHHBIX. B CBA3M ¢ HEOOXOAVMMOCTHIO pa3pelleHHs aJMUHHCTPATUBHBIX
CIIOPOB, CBA3aHHBIX C BMEIIATEJILCTBOM TOCYZApCTBA B YACTHYIO JKU3Hb JIIOJIEH, YCTAHOBJIEHBI
IepesioBble  MOAXOJbI K aJIMHHUCTPATHUBHO-IPOIECCYIPHOMY 3aKOHO/ATeNIbCTBY. Yemickas
Pecnybsiuka koauduIpoBasia  aJMUHUCTPATUBHOE  3aKOHO/ATEIBLCTBO U CIEIHAIBHOE
3aKOHO/IATEJIbCTBO JUI pa3pelleHus aJMUHUCTPATUBHBIX CIOpOB. K HUM OTHOCATCA: 3aKOH
N2 131/2002 Coll ot 15 mapra 2002 roza. "O NPUHATHU peUIEHUH MO HEKOTOPHIM CIIOpaM O
KOMIIETEHIIMU M 3aKOH OT 21 MapTa 2002 roga N 150/2002 Coll. "IIpaBuia aqMUHUCTPATUBHOM
npouenypbl’. Kpome TOro, agMuHUCTpAaTUBHBIE Cy/IbI UeXWM CTPOTO CJIEAAT 3a HCIIOJTHEHUEM
€BPOIIEeCKOTO ITpaBa Ha TeppuTtopun Pecrrybuku. OnieHUBAETCs POJIb aIMUHUCTPATHBHBIX CY/IOB
B cyzleOHOM cucteMe Yenickoi PecmyOukm.

KaroueBblie ciaoBa: Yemckas Pecrybsmka, XapTus OCHOBHBIX IIpaB ¥ CBOOOJI,
aJIMUHHICTPATHUBHBIE Cy/IbI.

* KoppecrmoHAUPYIOIHUI aBTOP
Anpeca 371eKTpoHHOU mouThl: Quattro.vlad@yandex.ru (B. CaBuH)
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Most-Favored-Nation Clauses in the International Trade System
Vladimir V. Shumilov 2.

a The Russian foreign trade academy of the Ministry of economic development of Russian
Federation, Russian Federation

Abstract

The article reveals the evolution, the main features and characteristics of the most favored
nation (MFN) principle, its scope, place in the system of principles of international law, the role in
the international trade system and in ensuring the international economic order. In the law of
treaties, the most favoring takes shape of clauses (treaty provisions); in the system of international
law regulation appears as a method of equalization of regimes and as a regulatory mechanism; in
the system of international law — as a principle, not only sectoral. The article deals with various
situations of application and interpretation of the most-favored-nation clauses, and provides facts
and circumstances from state practice, in particular with regard to the conditional provision of
MFN. Traditionally, the MFN principle has been characterized as a treaty and dispositive principle,
although many legitimate exceptions to MFN principle have developed in the customary legal way
and have considerable imperative potential. In the international trade system the MFN principle
has evolved from a local principle to an "almost universal" one, derives from the principles of
Equality, Cooperation among States; closely linked to the principles of non-discrimination,
national treatment, preferential treatment for developing countries and to the themes of
international economic security. It can be assumed that — at least in the area of tariff benefits, or in
the areas specified in the WTO agreements — the MFN principle accumulates imperative
properties; stays on study of transforming or has been gradually transformed in imperative
principle. This is evidenced by the international law consciousness: broad international
cooperation in the field of trade is impossible without the mutual giving of MFN regime, which
should be considered as a duty of States, not just a right.

Keywords: regime, principle, clause, institution, method of regulation, beneficiary State,
granting State, third State, trade agreements, things and persons, international trade system,
international economic law order.

1. BBenenue

HecMoTpsi Ha OOIIMPHYIO HAyYHYIO JINTEPATYPY, MOCBAIIEHHYIO MPUHIIUILY HAWUOOJIBIIIETO
0JIaTONIPUATCTBOBAHUA, OTOT MPHUHIUAIN TMO-TPEKHEMY OCTAeTCs HEOOIIEHEHHBIM W JIaKe
HecKOJIbKO 3araiouHbiM. Yacro ITHB ¢ukcupyercs B MeXIyHapOJHOM JOTOBOpe 0e3
JleTaTU3aIii U TTIOHUMAaHUs er0 UCTUHHOU poJiy; elle varie BodMmoxkHoctu [THB kak mexaHuszma
pery/JiMpoBaHus, CO BCEMU €ro IIpaBujaMy IIPUMEHEHUA U UCKIIIOYEHUAMU, [IPOCTO UTHOPUPYIOTCA
B MEXK/IyHAPOJHOU JOTOBOPHOU MPAaKTHKE.

* Corresponding author
E-mail addresses: choumilov-vavt@mail.ru (V.M. Shumilov)

35



http://www.ejournal25.com/

Russian Journal of Legal Studies, 2019, 6(1)

Comep:kaHme  HOPMBI O  B3aUMHOM  IIPEJIOCTABJIEHHH  pPeXUMa  HAMOOJIBIIIETO
6JIarOIIPUATCTBOBAHUS — B CAMOM II€PBOM MPHUOJIMKEHUH — CBOJUTCS K TOMY, UTO TOCy/IapCTBa-
MMapTHEPHI B3AUMHO IPEIOCTABJISIOT APYT APYTY «Pexcum Hauboavue20 62a2onpusmecmeosaus»
(PHB).

«3araJIoyHoOCTh» TPUHITAIIA HAWOOJIBIIEr0 OJIATONPUATCTBOBAHUSA IPOSBIISETCS B psjie
ACIIEKTOB. Bo-nemex — H 3TO IVIaBHOE€, — IIPpAaBOOTHOLIEHHE MEXAY ABYMA IOoCyaapCTBaMH IIO
IIOBOAY B3aHMMHOTO IIPEAOCTAaBJICHHUA pPEXHMa HaubOJIbIIIErO 6JIaI‘OHpI/IHTCTBOBaHI/IH OCTaeTcCAa
«3aMOPOKEHHBIM», «CISIIIAM», IIOKa B OTHOIIEHUWE He Oy/leT 3a7eliCTBOBAHO HEKOE <«TPEThE
rocyZJapCTBO» — HMEHHO 3TOT MIOpUAWYECKUN (GAKT «BKIOYAeT» CyOBEeKTHUBHBIE IIpaBa W
IopUAnYecKre 00513aHHOCTU JIBYX TOCYZIapCTB-IIAPTHEPOB. BO-BTOPHIX, I0pUNUECKUH (HaKT CBA3U
mpembve20 2ocydapcmea ¢ MPaBOOTHOIIEHHEM IO TOBOJY B3aUMHOTO IPEIOCTABJIEHUS PEXUMa
HauOOJIbIIIET0 OJIATONIPUATCTBOBAHMSA 3aYacTyl0 CKPBIT B Macce ITPOYHX IPaBOOTHOIIEHHH,
U BBIIBUTh TakoW aKT He Bcerjga MpPOCTO. B-TpeTbux, mHpeaMeT COTJIallleHWs O B3aUMHOM
MPE/IOCTaBJIEHUH PeKUMa HauOOJIBIIETO OJIarONPUSATCTBOBAHUS OIIPEJIEIISIETCS CIUIIKOM IIIHPOKO
WIN CJIUIIKOM OOIIMMHU CJI0OBAMH, a 3TO OCTaBJsAeT MeCTO /i o0xoja JaHHOHW HOPMBI H
PA3JIMYHOTO €€ TOJIKOBaHUsA. V1, HaKOHell, He sICHO, SBJISIETCSA JIM COTJIache Ha JJOTOBOP O B3AaMMHOM
MPE/IOCTaBJIEHNH PEeKUMa HaWUOOJIBIIEro OJIaTONMPUATCTBOBAHUSA NPABOM WA 005S3AHHOCMbBIO.
Bosnukator Bompockl 0 cooTHomienmu IIHB ¢ ocHoBomosaramonumMu MPUHITAIAMHA
MEX/IYHApPOAHOIO IIpaBa M C IIPAaBOM MEXAYHAPOAHBIX [JOTOBOPOB; C BHYTPEHHUM IIPAaBOM
rocysapctB — BeAb HopMa 0 PHDB coszmaercss Ha MeXAyHapoOAHOM YPOBHE, a IIOJIyYaeT CBOIO
pean3aIyiio B HallMOHAJIbHOM IIpaBe B Ipeiesiax rocy/lapcTna.

2. MaTepuaJjibl 1 METOAbI

YToObl OTBETUTh Ha TOCTaBJIEHHbIE W BO3HHUKAIOIIME BOIPOCHI, B CTaThe HCIIOJJIH30BAHbI
TeOpeTHYecKre W HOPMAaTUBHbIE HWCTOUYHUKH, PacCKpbIBAIOIWe MPOOJIEMaTUKy Kjay3ysl o
HauOOoJIbIIIEM OJIAaTONPUATCTBOBAHUU KM COOTBETCTBYIOIIETO pEKHMMAa, a TakyKe IIpakKTUKa U
MIPaBOBBIE MO3UIUY TOCYAAPCTB B 3TOH cdepe.

Hapsimy ¢ mpounMu oOINeHayYHBIMH METOZAaMH TIOJIOOHBIX KCCJIEJIOBAHUIN, B KadyecTBe
OCHOBHOTO ME€TOJila HCIOJIb30BaH cucmemHslili nodxod (Pozdnyakov, 1976: 86), mpu kKoTopom
KJIay3yJIbl 0 HauOOJIbIlleM OJIarONpPUsITCTBOBAHMHN PACCMATPHBAIOTCS KaK IEJIOCTHAs CHCTEMA C
MHOTO00Opa3HbIMH CBsA3IMU. OCHOBHBIE BOIIPOCHI CTaThU: KaK CHCTEMa KJIay3yJl COOTHOCHUTCS C
CHCTEMOH MeKIyHAPOIHO-IIPABOBBIX HOPM M IPHHIIUIIOB, a TaK:Ke C CHCTEMOH CJIOKHBIIIETOCS
ME3K/IyHAPOHOTO SKOHOMHYECKOTO (M MPEsK/Ie BCETO — TOPTOBOTO) MIPaBOTOPSIAKA.

3. O6cy:kneHue

IIpo61eMBbI TEPMITHOJIOTHI

Heobxomumoii Tmpeanochbikoli usydeHuss mpobsematuku I[IHB wu PHB  saBasercs
pasrpaHUueHre IOHATUN U OIpeZie/IeHUH, ¢ HUMU CBA3aHHBIX. Y KQXK/I0T0 U3 YKa3aHHBIX ABJIEHUU
ecTh OoJiee JUTMHHAsA «IOHATHHHAs (GOPMYJIUPOBKA»: «IIPUHIHI HanboJsiee 6JIarompUsTCTBYEMOU
Hayuu»; «pexXuM Haubosiee OjaronpuATrcTByeMod Hauyuu». CI0BO  «Hayus», eciu
PYKOBO/ICTBOBAThHCSI UCTOPUKO-TEOPETUYECKON STUMOJIOTUEH, JOJKHO 03HAYATh «20cydapcmeo».
BmecTte ¢ TeM, Ha IpaKTHUKe «PeXUMOM Haubosiee OJATONPUATCTBYEMON Hayuu» IMOJIb3YIOTCA
WHOCTPAHHBbIE YaCTHBIE Auya (KOMMEPCAHT, WHBECTOP, IOPHUUYECKHEe JIUIA — KOMMepuecKue
MpeANpPUATUA U T.J.) MO0 MHOCTPAHHBIE MOBAPHL, HA TPAXKIAHCKO-IIPABOBOM A3BIKE — «8etyll».
B pexxume HaumOoJsibliero OGJIATONPUATCTBOBAHMSA dYallle BCETO OKA3bIBAETCSI HE  CTOJIBKO
2ocydapcmaeo, CKOJIBKO AUld U e, IIPOUCXOAIINE U3 3TOTO HHOCTPAHHOTO rocyziapcrsa. Kpome
TOTO, CTOPOHAMH COIVIAIIIEHUH O peXUMe HAuOOJIbIIero OJIaronmpUATCTBOBAHUS MOTYT OBITh
MeXXAyHapoAHble opraHusanuu. CrenoBaTesibHO, KOPOTKasg «IHMOHATUUHAsA (POPMYyJIUpPOBKA»:
«TIPUHITATI Han0OOJIBIIIETO 6JIaTOITPUATCTBOBAHUS », «PEKUM HanOOJIBIIIETO
6J1aTOIIPUATCTBOBAHUA », — OKA3bIBAETCS YA00HEE U TOUHEE, YeM JITMHHAS.

Heobxomumo Tak:Ke OTHENUTb MOHATHE <«IIPUHIUII» OT IMOHATUA «PeXuM». [ 3Toro
MpUjieTcs HAvaTh C MOHATHS «HOPMa», MOCKOJbKY «HOpMa» B MEXKJIYHApOJHOM IIpaBe — 3TO
BCAKOE Npasuno moBeneHus cyovbekToB MII, mpusHaBaeMoe MMM B KauecTBe HOPHUAUYECKHU
0053aTeIbHOTO B MX B3aUMOOTHOIIeHUsAX. OIHAKO Npasuno, COTJIaCHO KOTOPOMY TOCy/IapCTBa
npefocTaBiaAoT Apyr apyry PHB, — He psAmoBoe: oHO oTimyaercsi TeM, 4To obsiasaer Oosiee
0000IIIEHHBIM XapaKTEPOM, BBIDAXKAET CHCTEMHble TpeOOBaHHA KO MHOTUM JIPYTUM HOpMaM,
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3aTparuBaeT OCHOBBI MeEXXIOCYZApCTBEHHBIX OTHOIIEHWH. Takue «HOPMBI» IPUHATO Ha3bIBAThH
«mpuHnunamu». ITHB rpynmupyer BOKpyr cebs MHOTHE JpyTHE HOPMbl, CIYKUT JJII HUX
cBoeoOpa3sHO Hecyllell KOHCTPYKLIMEH U caM BCTPOEH B CHCTEMY MeXIyHapOIHO-IIPABOBBIX
npuHIUNOB. CyliecTByeT MHOKECTBO /IOTOBOPHBIX ITOJIOKeHUU o IpefocraBieHun PHB B kakoii-
TO OIpezieJIEHHOU cdepe, HO OTHA «HOPMA» — OJUH «IIPUHIHI». bojiee TOro, MpUMEHUTETHHO K
ITHDB MOXHO rOBOpUTH TaKXKe U KaK 0 MEXKAYyHapOJHO-IIPABOBOM «UHCMUMYyMme» — IPyIle HOPM,
PeryJIupyomuX OJHOPOJIHBIE OTHOIIEHUs; UHCMUMym HauOOJIbIIEero OJaronpuATCTBOBAHUSA
UTPAET POJIb CBA3YIOIIEr0 3BeHa MeXKAy pPasjIMYHbIMU OTPAaCc/IAMU MeXAyHapoAHoro Inpasa. Eciu
’ke yuecTb posib I[IHB B ypaBHUBaHMU BHYTPEHHHUX IPABOBBIX PEKUMOB I BCEX MHOCTPAHHBIX
eewell u auy, To I[THB BbicTymaer u Kak Mmemood obecreyeHUs MeXIyHAPOJHO-IIPABOBOTO
MIPUHIIUIIA PABHOIIPABUSA FOCYZapCTB.

®opMyJIMPOBKA «pedcum HauboJIblIero 61aroONpUATCTBOBAHUA» OTCHLIAET K BHYTPEHHEMY
IIpaBy: TOCY/apCTBO, B3sBIIee Ha cebs 00s3aTenbeTBO mpenoctaBuTh PHB, momkHO 06ecrieunTh
HaJINYME U JledicTBUe HEOOXOITMMBIX BHYTPEHHHUX HOPM, KACAIOIIHUXCsl, B YACTHOCTH, TAMOXKEHHBIX
MIOIIMH, HAJIOTOB, cdephl ycjayr, MHBeCcTHUIUH U T.n. CKiIaAblBaoliyecs IIPAaBOOTHOIIEHUS B
COBOKYITHOCTH U COCTAaBJIAIOT PexCUM, B KOTOPOM OKa3bIBAIOTCA HMHOCTPAHHBIE AuUyad U 8ewju, a
WHOT/IAa U caMO MHOcTpaHHoe rocyaapcrBo. ITHB mpaBmibHee 66110 OB HA3bIBATH «NPUHYUNOM
MIPEI0CTABJIEHUS pexclima HanboIbIIero 6;1arompusATCTBOBAHUS».

[IpaBna, ciemyer uMeThb B BHUAY, YTO B MeEXXIyHAapOJHO-IIPABOBOM CHCTEMe Ha OCHOBE
OT/IEJIbHBIX JIOTOBOPOB, WHCTUTYTOB, HOPM TOXK€ CKJIQJ[BIBAIOTCA CBOM «PEXHMBI» KaK
COBOKYITHOCTH MEKT'OCYy/IapCTBEHHBIX ITPABOOTHOIIEHUN. V1 B 5TOM CMBIC/IE B Pe3yJIbTaTe JEHCTBUA
MHOKeCTBa JIOTOBOPHBIX HOPM 0 mIpefioctaByieHun PHDB ckiazpiBaeTcs MexXayHapOHO-TIPAaBOBOU
«pexcum», B paMKax KOTOPOTO PeayIn3yloTcs JOTOBOPHbIE HOPMBI. B 3TOM cityyae MOKHO TOBOPUTH
0 Mexnc0yHapoOHO-Npasosom peixcume npeaocrasiaenns PHB.

IMucbMeHHO chHOPMYIUPOBAaHHAS HOpMA, OyAydd 3aKpeIIEeHHOH B JIOTOBOpE, Ha3bIBAETCS
knay3y.oil. Kiaysysbl — 3T0 J1100bIe TIOJIOKEHUS JIOTOBOPOB, O YeM OBl HU IIUIa peub. Knaysyay o
HaubobIIEM OJIATONPUATCTBOBAHUU WHOTZA HA3BIBAIOT «02080pPKOU» O HaubOJIbIIEM
6saronpustcTBoBaHUU. Kitay3ysibl MOTYT OBITH cpOPMYJIMPOBAHBI CAMBIM PA3JIMYHBIM 00pPa3oM —
Kak B JIBYCTOPOHHUX, TaK 1 B MHOTOCTOPOHHUX JioroBopax (Biriukov, Galushko, 2018).

ITo oxBaty AeNCTBUSA, PA3INYAIOT KJIAy3yJIbl 00wjle U cneyuanbHbsle: 00wjue 0XBaThIBAIOT BCE
MHOroobpasve OTHOIIEHUA MeXJy CTOPOHAMU; CneyudabHble — OTJIeJIbHbIE BOIIPOCH B
OTpaHUYEHHBIX cdepax. DBbIBAalOT W OJHOCTOPOHHUWE KJay3yJbl. Pemakiusa Kiaay3yabl O
HanboJIbIIeM OJIATONIPUATCTBOBAHUU MOXKET HMETh NO3UMueHyr Jub0 HezamusHyro Gopmy.
B mepBoM citydae 00s3yIOTCA TMPENOCTABUTH Hauboaee 64a2onpusmublili PeKUM; BO BTOPOM —
HaumeHee HebAA2ONPUAMHbLLL pexxuM. Pazimume B (QopMyIHpOBKax He MeHSET CyIIecTBa
KJay3yJsibl. JlelicTBUe Kjay3yJsl KaK JOTOBOPHBIX IOJIOKEHUM IEeJIUKOM OXBaThIBaeTcs BeHCKo
KOHBEHIIHEN O MpaBe MeXXAYHAPOAHBIX JOTOBOPOB.

TocymapcTBo, KOTOpOe coryiacuioch npenocrtaButh PHB, BoicTymaer kak «beHeduIupyoliee
rocyZlapcTBO»; rocyAapcrBo, nosmydawomiee PHB, — kak «b6enedpunumap». Ilockonbky PHB uaie
BCETO IMPeZIOCTaBJIAETCA HAa B3AUMHON OCHOBE, TO YYaCTHUKHU JJOTOBOPA ABJIAIOTCH OJJHOBPEMEHHO U
OeHeUITUPYIOINMHE TOCYIapCTBAMHU, U OeHedUIIapamMu.

Ha ypoBHe koHkpeTHOU kiay3yssl [THB mpezacraBiser cob6oil cBoeoOpa3Hyo cucmemy u3
O6eHeduIUpYIOIETO TOCYAAPCTBA, TrocyAapcTBa-OeHedbuImapa ©W  TPEThEro  TroOCy/IapcTBa.
Ha ynuBepcasnbaom ypoBHe ITHB BbicTynaer kak cucremMa kiaay3ysl. CUCTEeMHBIN B3IJIAJT TO3BOJISAET
HaM 3arjIgHYTh BOBHYTPb 3TOU CUCTMEMbl — MexaHu3ma HauboJbIIero 6JIarompusTCTBOBAHUS;
yBuzeTh pazsurtre [IHB B quHamMuke, B ClIETJIEHUH C PeaTbHBIMHU OTHOIIIEHUSIMH.

Urak, B cucreMe MeXAYHAPOAHBIX IOTOBOPOB HOpMa 0 HaubOOJIbIIeM 0JIarOMpPUATCTBOBAaHUH
IpeJicTaeT KaK KAay3y.ad; B CUCTEME MEXKAYHApOJHOTO IpaBa — KaK NPUHYun; B CHUCTEME
MeKYHAPOJHO-IIPABOBOTO PETYJIMPOBAHUA — KAK MEXAHU3M.

Hcropuueckune kopau ITHDB u ero pazsurue B XX Beke

Wcropua BkIIOUEHUA HOPMBI O npegocrasieHnu PHDB B BycTOpOHHHE MeXXIyHapOoJHbIE
ZioroBopsI yxoauT B CpexgHue Beka — K XIII Beky (korza ycTaHABJIMBAINCH TOPTOBBIE CBA3U MEXK/IY
EBponoit u bBmmxuum Bocrokom, mexay Benermuanckod pecmybsukoir u TyHucom u Ap.)
(Sauvignon, 1972: 9). U.M. Kynumep B Tpyzie «OCHOBHBIE BOIIPOCHI MEXKAYHAPOAHONU TOPrOBOU
MOJTUTUKK» (1918 T.) CBA3BIBAET NOSABJIEHNE IPAKTUKY TPeOOBATH/IPOCUTDH PEKUMa HANOOJIBIIIETO
6JIarONPUATCTBOBAHUA C KOHKYPEHIIMEN eBPONENCKUX TOCYyIapCTB — BeHernanckon pecyOInKy,
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Anrnuy, l'ommanguu — B BBIXOJZle CBOMX TOBAapOB Ha pbIHKM bimbkHero Bocroka, B yacTHOCTH
Typruu (XVI B.) (Kulisher, 2002: 317).

B mporecce 3apoxkieHNs MeXCTPAHOBON TOPIOBJIM MHOCTPAHHBIE KYIIIbI JOMYCKAJINCh HA
yy>KHe 3eMJI C PAZOM oOpeMeHeHHWH; Nofo0Hble oOpeMeHeHUs He HeC/JH HalHOHAJIbHBIE
TOProBIpl. UM CyTh JOTOBOPOB, COJEPKABIINX OOA3aTEILCTBO O TIPEJOCTABJIEHUH pEXUMA
HamOoJIbIIIero OJIATONPUATCTBOBAHUSA, COCTOSJIA B TOM, YTOOBI YPaBHATh HWHOCTPAHHBIX U
HAIlMOHAJIBbHBIX KYNIIOB B PEKUME TOPTOBJIH, 4 €CJU 3TO He MNPEACTaBsAIOCh BO3MO:KHBIM, TO
YPaBHATD B PeKHMe TOPTOBJIN BCeX MHOCTPAHHBIX KYIIIIOB Ha JAHHOM HAaIUOHAJIBHOM DBHIHKE.

N.M. Kynumep npuBogurT npumep: Ha Kumpe kymnmer u3 Benemuu u [enym ObLiu
OCBOOOK/IEHBI OT YILIATHI MOILINH; MPOBAHCAJBIIBI U KATAJIOHIIBI IUIATWIN MOIUIMHY B pa3Mepe
2 %, a Bce OCTaJIbHble MHOCTPAHHbIE KyHIbl — 4 %. VI3 3TOro mpuMmepa BUIHO, UTO «HAMOOJIbIIIEE
6J1aronpUATCTBOBaHUE» JJI1 MHOCTPAHHBIX TOCYZIAPCTB COCTOSIO U3 JIBYX STAIIOB WIHM YPOBHEN: B
KavyecTBe 33JJaYd-MHHUMYM — J00MBATbCA YPaBHEHUS CBOMX KYIIIOB B pPeXHMe, KOTOPBIN
IIpeIOCTaBJIEH MIPOBAHCAJIBIIAM U KAaTaJIOHNAM (T.e. C YIUIATOW IOIUIUHBI B 2 %); a B KayecTBe
3a7]aun-MaKCUMyM — JOOUBAThCS YPAaBHEHHSA CBOUX KYIIIOB B PEXUMeE, KOTOPHIM IIOJIb3YIOTCS
BEHEINAHIIbI U TeHy331bI (T.e. MOJIHOTO OCBOOOXK/IEHHS OT YIUIATHI HOULINH). BBICIINIM ypoBHEM
HaubOJIbIIEr0 OJIATONPHUATCTBOBAHUSA CUYUTAJIOCHh IIPEIOCTaBJIEHNE/TIOyUYeHe HAIHMOHAJIBHOTO
pexxuma: PHB 1 HanuoHaIbHBIA PEXXUM Kak ObI CJIMBAINCH B HEKOE JIByeAUHCTBO. OCHOBaHHEM
zuts nomydennss PHB 61 1O0TOBOp, B KOTOPOM OTOBapUBAJICS MPEIMET COOTBETCTBYIOIIEH CTAaThU
(crateit) noroBopa, — oxsart neiicrusi PHB.

B xoHne CpeZlHMX BEKOB €BpPOIIENiCKUEe CTPaHbl B IIPeJZIBEPUU U BO BpeMs HH/IyCTPUAJIbHON
PEBOJIIOINY KOHKYPUPOBAJIN APYT € APYrOM, HCIIOJIb3Yyd /JBa CPeACTBA TOPTOBOUM MOJIUTUKUA —
MPOTEKITUOHU3M U QPUTPENEPCTBO (MIOJTUTUKY CBOOOTHOM TOProBin). JInHMIO HA GPUTPEIEPCTBO
TOCYZapCTBA CTQJIH JIETAJIU30BBIBATH IIOCPEZACTBOM TOPIOBBIX JOTOBOPOB, COZEpP:KaBIINX
00513aTeJIbCTBO O B3aUMHOM IipesioctaBieHuy PHB, a imHMI0 Ha TPOTEKIIMOHN3M — IIyTEM OTKa3a
B PHB, seranuszamuu uckarouerull u3 ITHB wim o6xoza JOTOBOPHBIX HOPM. Bec€ 3TO XOpOImo
WUTIOCTPUPYET B3aUMOCBA3b T'OCYZJApCTBEHHBIX UHMeEpeco8 U Npasd; B JAHHOM CjIy4ae — CBA3b
Mex/ly TOproBoil noaumuxoil u ITHB kak MeXayHapoAaHO-IPaBOBBIM uHcmumymoM. ToproBas
no/AumuKa Halula OTpakeHUe B Kaay3y./ie; Kiaysysa Jerajn3oBajia rocyAapcTBEHHBIN uHmepec:
noaumuxka VHUIUMPOBAJIA Pa3BUTHE NpPasd, a Npaso NPEeBPATHUIIOCh B UHCTPYMEHT IIPOBe/leHUs
noaumuxu.

B Toprossix goroBopax unaycrpuaabHol snioxu PHB npeaycmaTpuBasics kak ypaBHUBaHUE B
YCJIOBUSIX WHOCTPAHHBIX 6ewjell M /uly; pedb O HaubosblIeM OJIarONMPUATCTBOBAHUU B BUJIE
NPUPABHUBAHUA K HAYUOHANbHOMY PeXcuMy yKe He IIa.

Bo BHyTpeHHEM mpaBe ps/ia BEAYIIHUX TOCYZAPCTB OBLIN PECTPYKTYPUPOBAHBI BHYTPEHHHE
TaMOKeHHbIe Tapudbl — B HHUX MOSIBWINCH OOIIUe, MOBBIIIEHHBbIE, U KOHBEHIIMOHHBIE, Oojee
HU3KHeE, CTAaBKU MONLINH. ['ocyAapcTBa, JKeslaBIve 3aKJII0YUTh TOPTOBBIHN I0TOBOP, TOJDKHBI ObLIH
Ha IleperoBopax, J00MBasch MOHMKEHHBIX CTABOK II0 HHTEPECYIOIIMM HX TOBapaM, B CBOIO
odepeib, IIPeIOCTaBIATD YCTYIIKU 110 TAMOKEHHBIM Tapu@am Ha Te TOBapbl, KOTOPble HUHTEPECYIOT
Jpyryroo cropoHy. Toprosas NHOJIMTHKA OCHOBBIBAJIACH HA MAaHMIIYJIMPOBAHWU HALMOHAJIBHBIMU
TaMOXeHHbIMU TapudaMy, CTaBKaMM I[IOLLINH, B3aUMHBIMH YCTyIKaMH M 3aK/JII0YeHHEM
TOPTOBOTO JIoroBopa Jinbo orkaze B HeM. OcoOble — npedepeHIMaTIbHble — IPABOBbIE PEKUMBI
YCTAHABJIUBAJIUCH JJI1 TOPTOBJIU METPONOJMN C KOJIOHUSIMHU; 3TU PEXUMBI B JIOTOBOpPAxX
¢dukcupoBasiuch B KadyecTBe WCKJIIOUeHHMN u3 cdepbl JelcTBUA Kiay3ya o Haubosiee
OstaronpusATCTBYyeMOU Hanuu. PaKTUUECKH B MEXKIyHAPOJHOW TOPTOBOHM CHUCTEME CJIOKUJIUCH
nuddepeHIIpOBaHHBIE  PEXUMBI:  PEXKHUM  TOPrOBJIM  MEXAY  «IUBUJIM30BAHHBIMU»
(T.e. pa3BUTHIMH, EBPOIIENCKIUMH) TOCY/IApCTBAMU, OCHOBBIBaBIIHiicsA Ha IIHB, 1 pexxum Toprosiu
METPOTOJINHI € KOJIOHUSIMU.

CorJytacHo 00IIel MpaKTHKe, KJaay3yJsbl pacupocTtpausioTr PHB kak B OTHOIIEHUH JIBTOT, y3Ke
JIEUCTBYIOIIUX HA MOMEHT 3aKJIIOUEHHS JJOTOBOPA, TAK U B OTHOIIIEHUH JIBTOT, KOTOPbIE MOTYT OBITh
IIpeZIOCTaBJIEHBl Mpembemy rocyiapcTBy B OyaymeM. MHora, BIpoueM, 3aK/II0YAIUCh KIay3yJIbl
0 HaubOJIBIIIEM 0JIAarONPUATCTBOBAHUY, KOTOPbIE PACIIPOCTPAHSIN HA TOCY/IapcTBa-6eHeduIinaps
TOJIBKO Te JIBFOTBI, KOTOpPbIe Oy/IyT IPeACTaBIEHbl Mpembemy TOCYAAPCTBY B OyAyIeM; MpeKHue
KJIAy3yJbl C JPYTUMU I'OCyapCTBAMU OCTABAINCH B CHJIE — U COOTBETCTBEHHO CBA3aHHBIC C HUMU
JIBTOTBI IIPO/IOJKAITH JIEUCTBOBATH B IIPEKHEM COCTaBe rOCyZapCTB.
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Bo BpemMsa mepBol MHMPOBOM BOWMHBI CHUCTEMA TOPTOBBIX JIOTOBOPOB IMPHIILIA B IIOJHOE
paccTpoiicTBO;  JIOTOBOpPHI  OBUIM  JIEHOHCHPOBAHBI;  PETYJIMPOBAaHUE  HMIIOPTa-3KCIOpPTa
OCYILIeCTBJIAJIOCH 3allpeTUTEIbHO-PA3PElIUTeIbHBIM IIyTEM U YCTaHOBJIEHMEM KBOT. B moib3y
OTMEHBbl TPOM3BOJIBHBIX OJHOCTOPDOHHUX 0OaphepoB Ha IYyTH TOPIOBJIU IPUHUMAIINCH
peKoMeH/jaTeJIbHble aKThl Ha MeXXAYHApOJHBIX KOH(epeHIUAX, HampuMmep Ha IeHys3ckou
koH(pepeniun 1921 r. Ha XKeneBckoil koH$pepeHInN 1927 T. ObLJI0 PEKOMEH/I0BaHO, YT00BI cdepa
JlericTBHA U opMa KJIAy3yJsIbl 0 HanboJsiee 61aronpuATCTBYeMOU HAllMM HOCHJIN KaK MOXKHO Oosiee
IIUPOKUN U JNOEepaJIbHBIA XapakTep. JKOHOMUUYeckuil komuter Jluru Hanuii B 1928-1936 TT.
TO/ITOTOBUJI HECKOJIBKO JIOKJIAJI0B, Kacaromuxcsi PHB, u mpuien kK BBIBOZY O HEOOXOIMMOCTH
pacrpoctpaHeHusi chepbl ero IpUMeHeHUs Ha BO3MOXKHO 00Jiee IIMPOKUI KPYT BOIIPOCOB.

ITocne obpasoBanus B Poccum coBerckodl pecmybsmku, yupexzaeHus Coros3a CoBeTCKux
Conuanucruyeckux Pecry6mk (CCCP) mi1a mocseyronero MUPOYCTPOICTBA CTANIO XapaKTEPHBIM
MPOTUBOCTOSTHWE JIByX CHCTEM — 3alaJIHON («KalUTaJIUCTUYECKOU») U  «COBETCKOM»
(«COIMATUCTUIECKOH»), OCHOBAHHOW Ha OOIIECTBEHHOW COOCTBEHHOCTH Ha  CpEICTBA
MIPOM3BOJICTBA, TOCY/IAPCTBEHHOM PeryJMpOBAaHUN 3KOHOMHKH, MOHOIIOJIMY BHEIIHEN TOPIOBJIH.
ITocsie BTOpOi MUPOBOM BOUHBI (1939-1945 IT.) MUPOBasi S9KOHOMHYECKAs CUCTEMA PA3/IeIUIach
Ha KOHKypUpYIoI[ie OJIOKHU TOCY/IapCTB; B KAXK/I0OM OJIOKE MO/Iep>KUBAIN IPUHIMI HAaUOOJIbIIIET0
6JIaronpUATCTBOBAHUSA, HO CO CBOMMHU OCOOEHHOCTAMU. B Kaxk/1oM 6JI0Ke TOCYZIapCTB 3aKII0YATH
JBYCTODOHHHE JIOTOBOPHI O B3amMHOM IipepocraBjeHnu PHDB. IlocreneHHO aHajoruyHbie
TOPTOBBIE JIOTOBOPHI MOSIBUJIUCh U MEXK/Ty TOCYAapCTBaMH pa3HbIX 0s10Kk0B. IIpaBna, y:ke B 50-bIX
rr. XX BeKa BeJlyIre eBponercKre rocyIapcTBa B3sUIM Kypce Ha 9KOHOMUYECKYI0 HHTErpaluio U 1o
daxty otkazanu CCCP B TapudHbIX 1 HeTapU(QHBIX JbIOTaX, KOTOPbIE IIPEJOCTABUIN APYT APYTY B
paMKax UHTerpanuu.

B 1947 r. 661 moamHcaH IIPOTOKOJI 0 BpeMEHHOM TpHUMeHeHnH ['eHepasIbHOTO COTJIAaleHUs
o tTapudam u Toprosie (I'ATT), cocraBiennoro oz sruzou CIIIA Ha ['aBaHCKOUM KOH(MEpPEHIHUH.
[MosiBnenne T'ATT 3HameHOBasI0 co60¥ 3aMeHY CHCTEMBI 08YCIMOPOHHUX TOPTOBBIX COTJIAIIIEHUN,
COZIep?KaBIINX KJIay3yJly O HauOOJIbIIeM OJIarONpUATCTBOBAHUN, MHO20CMOPOHHUM COTJIallleHueM
— CMeHWICA Memod peryJIMpoBaHusA MeXyHapoaHou toprosiu. Ha mHorue necatuierus IATT
CTaJl IJIaBHBIM MEKIYHApOJHBIM HOPMAaTUBHBIM aKTOM, IIOCPEJCTBOM KOTOpOTO 3amaf
PeryJmpoBasl «CBOM» CEKTOP MeK/IyHapOJIHOU TOPTOBJIH.

B 1960-x rr. — cortacHo [eknapanuun OOH — mpories mporiecce JeKOJIOHU3AIUN: B MUPOBOH
SKOHOMHMYECKON cHCTeMe IOABWINCH HOBBle CyBEpeHHBble TOCy/IapCTBA — «Pa3BUBAIOIINECH
CTPaHbI», U CJIOKUBIIUUCA MUPOIOPAIOK, ¢ YIETOM 3TOrO (pakTopa, MpeTepriesl HeOOXOIUMYIO
koppekTupoBKy. Ha KeneBckoil koHbepeHIUN 1964 rojia ObLT NMPUHAT PsAJ PEKOMEHJANN O
co3laHum TpedepeHINAJIbHOM CHUCTEMBI I TOPTOBJM € Pa3BUBAIOIIMMH CTpPaHAMU,
npedepeHINATIBHBIN PEXUM JJIs HUX NPU3HABAJICA B KauecTBe NMPAaBOMEPHOTO MCKJIIOUEHU U3
I[THB. ITpuHnum HauOoJbIIEro OJIArONPHUATCTBOBAHUS M o0IIas cucreMa IpedepeHIHd s
Pa3BUBAIOIIUXCSA CTPAaH ObLIM TOJAAEPIKAHBI U JAPYTUM aKTOM MATKOrO IpaBa — XapTueu
SKOHOMUYECKUX IIPaB U 00s3aHHOCTEN rocy/1apcTB 1974 T., cT. 26 (pe3osorniueii 'A OOH).

B 1974 r. Konrpecc CIIIA — npu paTuduKauyd COBETCKO-aMEPUKAHCKOTO TOPrOBOTO
corJlallleHus 1972 T. — MIPUHAJI HONPaBKy K 3aKOHY O TOPrOBje, B COOTBETCTBUH C KOTOPOU
npenocraBiaenne PHB Coerckomy Coro3y ObLI0 00YCIOBJIEHO U3MEHEHUEM COBETCKOU MOJTUTHKHU
sMmurpanuu. TeM caMbIM KJay3yjla O B3aUMHOM IipesioctaBiennu PHB Obl1a mcmosbp3oBaHa i
BMemaTesberBa Bo BHyTpeHHUe niesia CCCP; B CIIIA Bo300s1a71ayia TMOJIMTUKA IIPEIOCTaBJIEHUS
PHB moxa ycnoBuem. B pasuble ronbl (1934, 1951, 1962, 1979) OBUIM TPHUHATHI 3aKOHBI,
MTO3BOJIAIOIINE BBOJIUTh M30MpaTebHble OrpaHUUeHUs B cdepe BHEIIHEH TOPTroBiau (Harpumep,
B YaCTH DKCIIOPTa TEXHOJIOTMYECKUX TOBAPOB); IIMPOKHIN pa3Max IOJYYHJIA COOTBETCTBYIOIIAS
mpakTuka. Bce 5T0 ykiazpiBaercss B IOCTosAHHYIO JuHUIO CIHIA Ha AMCKPpUMUHAIIMOHHOE
OTHOIIIEHHE K TEM WJIM WHBIM TOCyZapcTBaM, IpPylIiaM roCyZapcTB: AUCKPUMUHAIUA — aKTUBHBIU
3JIEMEHT BHEITHeH (BHENTHEIKOHOMUYECKOU) MTOJTUTUKU «UCKJIIOUUTEIHHOTO » TOCY/IapCTBa.

B CCCP mpusaranu ycuius A TOro, 4tTo6sl ykpenuth ITHB kak 0CHOBY MeXIyHapOJIHOU
TOPrOBJIM MEXKAY TOCYyapCTBAMHU JBYX COIIMAJIbHO-3KOHOMHUYeCcKHX cucreM. Iloazep:kka sToMmy
MPUHIYILY BbIpA)KAJIaCh HA KOJUIEKTUBHBIX COBEIIAHUAX M (opyMax: B pamMkax Bapmiasckoro
HoroBopa (1974 T.); Ha DKOHOMHUYECKOM COBEIIAaHWM CTPaH-wieHOB CoBeTa 3KOHOMHYECKOM
B3aMMOIIOMOIIIY Ha BBICIIEM YPOBHE (1984 I.) U ApYyTHUX.
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B 1994 r. MappakemickuM corJiallieHueM Oblla yupelkleHa BceMupHass ToproBas
opranmzanusa (BTO); k CoriameHuio TPWIOXKEHO HECKOJIbKO JECATKOB JOTOBOPOB,
PEeryJIUpyoIuX MeXAYHAPOAHYI0 TOpropiio, Bkiaouyas Tekct I[ATT. BuoBb mpowmsornwio
IepeKIoUeHne Mmemoda PperyJIMpOBaHUs MEXKAyHAapOJAHOW TOPrOBJIM — Ha BJTOT pas ¢
MHOTOCTOPOHHero peryiaupoBaHus (mocpezctBom I'ATT-47) Ha yHUBepCaJbHOE PETyJITHPOBAaHHE
(mocpenctBom cuctemsl BTO).

C pacmagom CCCP (1991 r.) MHpPOYCTPOHCTBO BHOBb M3MEHHJIOCH: PoccuM TMPHIILIIOCH Ha
MPOTSKEHUH IBYX JIECATUJIETUN BXOAUTD B CJIOKUBIIYIOCS 0€3 Hee KaUTaIUCTUUECKYIO CUCTEMY
MeXKIyHapoAHOU Toprosiu. B 2012 r. Poccus crana wienom BTO.

ITIpasoommuoweHue Ha ocHose Kaay3y.avl o Hauboavuwem
oaazonpusamcmaeosaHuu

XapakTepHOH 0COOEHHOCTBIO PeaTM3aIliy KJIay3yJIbl O HauOOJIbIeM 0JIarONpUsTCTBOBAHUHT
SIBJISIETCST TIPsIMasi 3aBUCUMOCTH 3(P(PEKTHBHOCTH Y 3HAUYEHHS KJIAY3YJIbl OT YYaCTHSA MpPembux
2ocydapcms; OT CTelleHHW HX BKJIIOYEHHOCTH B IIPABOOTHOIIEHUE MeXIy OeHepUIHPYOIUM
rocyZJapcTBOM U rocyzmapcrBoM-6eHedurmapom. CorracHo BeHCKOW KOHBEHIIMM O IIpaBe
MeKIyHapOJHBIX JOTOBOPOB, MpPembuUM TOCYAaPCTBOM HA3bIBAETCS TOCY/IAPCTBO, HE SIBJISIOIIEECs
yJ4acTHHUKOM jioroBopa (cr. 2, m. 1th). OgHako 3TO olpejieJieHre He YYUThIBAeT CUTyallUuH, KOTza
KJay3yJia O HauOoJIbIlieM OJIarONMPUATCTBOBAHUM BKJIIOUYEHAa B MHOTOCTOPOHHHI JIOTOBOP
(mampumep, B Tekct 'ATT): B 9TOM ciiyuae mpemvu rocyAapcTBa MPHUMEHHUTEIBHO K KJay3yJie
MOTYT HaXOAUTHCA — U HAXOAATCA — CPEIH YYACTHUKOB JIoroBopa. Kak ObI TO HU OBLIO, mpembe
rOCyZJapCTBO, BCTyHas B OIpe/eJIeHHble OTHOUIEHUsA ¢ OeHe(pUIIMPYIOIUM TOCYAAapCTBOM HJIU
HaXO/ISICh B TAKUX OTHOIIEHUSAX, MOTYT U HE OCO3HABATh, UTO 3TH OTHOIIEHUA UMEIOT MTOCIE/ICTBUSA
B IOJB3Y TrocyaapcrBa-Oenedwuruapa. 'ocymapcrBo-OeHedpunmap — a TO4YHee, Auya U e6ewiu,
MIPOUCXO/AIINE U3 TOCyAapcTBa-0eHeduIapa, — BIpaBe MPETeH/I0BAaTh Ha JIBTOTY/ IpedepeHITuIo
(HampuMep, Ha TMOHMKEHHYHI CTAaBKY IONLIWHBI), TOJBKO KOT/Ia U €CJIM IOHMIKEHHAasl CTaBKa
pacrpocTpaHeHa Ha mpembe TOCyapcTBO WiIM obemaHa eMy. Cxema TIpocTa: MeEXKIy
rocymapctBamMu «A» u «b» JelcTByeT Kiaysysa O HauOOJIBIIEM 0J1arONMPUATCTBOBAHUH
MIPUMEHUTEIbHO K TaMOKEHHBIM IONLIMHAM; TOCYZAapCTBO «A» IIPEAOCTAaBUJIO IOHIKEHHYIO
CTaBKy IOILIAHBI TOBapaM (auyam W eewam) u3 rocyzapcrsa «B» miau oberaer mpeocTaBUTh
TaKyI0 CTaBKY; TOJIbKO B 3TOM CJIy4ae rocyapcrBo «Bb» Ha OCHOBaHUU KJ1ay3yJibl BIIpaBe TPeOOBaTh
U TIOJIYYUTH OT TOCYy/IapCTBa «A» Ty K€ TIOHHKEHHYIO CTaBKY IMOIIJIMHBI HA aHAJIOTUYHBIE TOBAPHI.
[IpaBo rocymapcrBa-OeHedurmapa MPOUCTEKAaeT W3  KJIAy3yJIbl, CBA3BIBAIOIIEH €ro C
6eHeUIIUPYIONTUM TOCYAAPCTBOM, a HEe U3 OTHOIIEHUU MeXAy OeHeHUITUPYIOIIUM TOCYIapCTBOM
U mMpembum TOCyAapCTBOM, TEM He MeHee, OTHOIIEHU MeXAy OeHe(UITUPYIOIINM TOCYyIapCTBOM
U MpembUM ToCyJJapCTBOM CO3/AI0T HEOOXOAMMOE YCIIOBHE /I PEAJTU3AIUH KJIay3yJIbl.

Cama mo cebe kiaysysa O HaubOJIbIIeM OJIArONMPUATCTBOBAHUM HE TIPENATCTBYET
CYIIIECTBOBAHUIO KAKUX-TO OTPAHUYEHUH BO BHYTPEHHEM peXKHMe JIJIs1 MHOCTPAHHbBIX gewjell U AU,
HO OHa TpeOyeT YCTpaHEHWS TaKUX OTPaHUYEHUH, €CJIM OHHU YCTPaHEHbI JIsI Mmpembezo
rocyZlapcTBa.

Ha mpakTuke MOTyT BO3HUKATh — U BO3HHUKAIOT — BOIPOCHI, CBA3AHHBIE C OTMEUEHHOU
cenupUKOU KJIay3yJabl O HauOoblleM OJIarONMPHUATCTBOBAHUM, C €€ IMPUMEHEHUEM U
TonkoBaHueM. OxaumH u3 Haubosiee pPaACIpPOCTPAHEHHBIX BOIIPOCOB KacaeTcs OTHOIIEHUH
6eHeUIIUPYIOIIETO TOCY/IapCTBA C MpembuUM TOCYZAPCTBOM: KAKOTO POJia JOJDKHBI OBITh 5TU
OTHOIIIEHUs, YTOOBI TOCyZlapcTBO-O6eHeduIrap nosyumsno npaBo Ha PHB ot 6eHedunupyroriero
rocygapcrBa? Kak ObITh, €CTM OTHOIIEHHS MeXTy OeHedeIupyoIuM U mpembsum rocyJapcTBOM
He 0(bOPMJIEHBI, a JIbTOTa PacIpocTpaHeHa Ha Mmpembe TOCyIapCTBO 10 (PakKTy, 10 YMOTIaHUIO, Oe3

JoroBOpa?
H3yuyeHneM TIpaKTHKH TNPHUMEHEHWS ¢ TOJKOBAaHUS KJay3yJl O HaubOJIbIIeM
OnaronmpusTcTBOBaHMU — 10 pekoMeHpanmuu ['A OOH B 1967 r. — 3aHsnack Komuccus

MexxayHapoaHoro npasa OOH. B 1978 r. Komuccus npuHsia Bo BTopoM uTeHUu I[IpoekT crareii o
KJIay3yJiax o Haubosiee 61arOIpUATCTBYEMOU HAIIMM U IpezcTaBuiia ero ['enepanbHOl Accambiiee
OOH, uto6w1 [IpoeKT OBLI B IOCJIEMYIOIIEM PEKOMEH/IOBAaH B IEJAX 3aK/II0UEHUs KOHBEHIIHU.
Onnako I'A OOH ocrasuia IIpoekT craTteii 6e3 paccMOTpeHUs. TO He O3HauaeT, 9YTo [IpoekT He
3aCIy’>KUBaeT BHUMAaHUS; TIO/ITOTOBJIEHHBIN [IPOEKT cTast U ocTaeTcs BRIIAIONIUMCS JOKYMEHTOM: B
HEM ucYepIbIBapINe (XoTs W He 0e3 MpoOesioB) OTpaKeHbl BCe HAMOOJIee OCTPBIE BOIPOCHI
MPAaKTUKA pean3aluu Ki1ay3yJl o HaubOosbiieMm OsarompustcrBoBaHuu. Cratbu IIpoekta
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SIBJISIIOTCSA, TI0 CYyTH, TUCbMEHHBIMH (hOPMYJIMPOBKAMHU MEKIYHAPOIHBIX 00bIYaeB; HEKOTOPHIE U3
HUX TOJIyYWJIU 3aKpelyieHue W B JIOTOBOpax — TaKWe HOPMbI IIPEBPAaTHJIMCh B JOTOBOPHO-
OOBIYHEIE.

[IpoekT craTeii 0 KIay3yJsiax 0 HauboJsiee 6JIarONPUATCTBYEMOU HAIlMU COCTOUT U3 30 CTaTew:
IepBble BOCEMb HOCAT BBOJIHBIM XapaKTep; CTaTbU 9Q-22 KacaloTcs Ppas3jIUYHbIX acCIEKTOB
MpUMEHEeHUs KJIAy3yJ, CTaTbU 23-206 — HUCKIIOUEHUH U3 KJIAy3yJ, a CTaTbU 27-30 — pa3HbIe
nosoxkeHus. [IpoekT OpueHTUPOBAaH Ha MPUMEHEHHE U TOJIKOBaHUE KJIay3yJl He TOJIBKO B cdepe
MEXXIyHAapOJAHON TOProBJIM, a BO Bcex cdepax, rAe Kiaay3yJa O HaubOJIbIIEM
6J1arOIIPUATCTBOBAHUHU TOCYAAPCTBAMHU UCIIOJIB3YeTCSA KaK MexaHu3m obecriedeHnsl paBHOIIPABUS.
ITpu sToM craThu [IpoekTa HOCAT TUCIIO3UTUBHBIA XapaKTep: OHU MPUMEHSIOTCS, €CJIM CTOPOHBI
KJIay3yJI He JIOTOBOPUJINCH 00 MHOM.

Bot Heckosbko nmpaBut u3 [Ipoekra craTei:

-rocyzapcTBo-6eHeduIap BIipaBe TpebGOBATh U IMOJIYYUTH JIBIOTY M B TeX CIydasxX, KOTJa
JIBTOTa IIpeiocTaBjieHa OeHepUIIUPYIONIUM rOCYAapCTBOM mpembeMy TOCYAapCTBY Oe3 I0roBOpa,
10 YMOJIYaHHUIO;

—-He UMeeT 3HaueHHs (akT, UTO JIbroTa IpeaocTaBieHa OGeHe(UITUPYIOIINM TOCy/IapCTBOM
mpemuvemy TOCyJapCTBY B OJHOCTOPOHHEM IOPSJIKE WIH, HA0O0POT, B IOPSIIKE B3AUMHOCTH;

—-He UMeeT 3HaueHHs (akT, UTO JIbroTa IpefocTaBieHa OGeHeUITUPYIOIINM TOCy/IapCTBOM
mpemuvemy TOCY/IapCTBY B paMKaxX MHOTOCTOPOHHETO /JIOTOBOPA WJIM Ha OCHOBAHUU BHYTPEHHETO
aKTa;

—€eCJIU JIBrOTa MpeiocTaBaeHa OeHeUIMPYIOIUM TOCy/IapCTBOM mpembemy TOCYyJapCTBY B
(dbopme HAIMOHAIPHOTO PEKHUMA, TO TOCYAAPCTBO-0OeHedUIIIap BIIpaBe TpeOOBATh U MOJIyUYUTh STOT
PEXMM Ha OCHOBAHUHU KJIAy3yJIbl O HAaWOOJIbIIEM OJIArONPUATCTBOBAHUM (IIpU COBIIQJIEHUU cdep
JIeWCTBUSA HAIMOHAJIIBHOTO peXXuMa | Kiay3ysisl o PHB);

-rocyzapcTBo-6eHeduIuap BIpaBe TpeOOBaTh U IOJYYUTHh JIBIOTY, PaCIIPOCTPaHEHHYIO
O6eHeUITUPYIOIINM TOCy/IAPCTBOM Ha mpembe ToCyZIapCTBO, JaXKe eCJIN Mmpembe rocy/IapCTBO TOU
JITOTOM Ha MPaKTUKE He MOJIb3yeTCsl;

-rocyzapcTBo-6eHeduIuap BIpaBe TpeOOBaTh U IOJIYUYHUTh JIBTOTY, PacIpPOCTPAHEHHYIO
O6eHeUITUPYIOIINM TrOCy/IAPCTBOM Ha mMpembe rocy/IapCcTBO, Ja’Ke €CJIN 3Ta JIbroTa IMpefoCTaBIeHa
mpembvemy TOCYJAapCTBY Ha OIpe/IeJIEHHBIX YCJIOBUAX (00yCIOBIEHHOE TTPE0CTaBIeHNE JIbIOTHI),
— U T.I.

EcrecTBeHHO, eciu mpembve TOCYIapCTBO IEPECTAI0 TOJIydaTh JIBIOTY, TO TOCY/IapCTBO-
OeHeduIuap Mo kjaysyse O HaubOOJbIIeM OJIaTONPHUATCTBOBAHUM TaK)Ke He BIpaBe OOJIbIIE
IIPETEH/I0BATh HAa TaKyI0 JKe€ JIbIOTY, OJIHAKO OeHedHUUHpYIOIee TOCYAAPCTBO IPAaBOMOYHO
COXPAHUTH JILIOTY U B IIOCJIEAYIOIIEM.

B xommenrtapusx k IIpoekTy craTeli ykasblBaeTcs W Ha JIpyrde MHOTOUYHCJIEHHBIE
KOHKDETHbIE CHUTYalllH, CBsI3aHHBIE C NMPUMEHEHWEM M TOJIKOBAHHWEM KJay3yJl O HaubOJIbIIeM
OJ1arOpUATCTBOBAaHUU, a TaKXKe Ha COOTBETCTBYIOIIME TIIpPaBWa, BBITEKAOIIUE U3
MEXIYHAPOAHBIX JIOTOBOPOB M oObIyaeB. Tak, Hampumep, eciau Kiaaysysaa chopMmypoBaHa B
obmelt popme cieayromum obpazom: «PHB pacrpocrpaHsieTcss Ha Bce BOIIPOCHI, OTHOCSAIIIUECS K
TOPTOBJIE ¥ MOpEIUIaBaHUIO», — JOJIKHO IPEAIoJiaratbes, YTo B cdepe KIIay3ysbl HAXOAATCA U
BOIIPOCHI «OTIIPABJIEHUS IPABOCYAUA» B CBA3U C 3aIUTOH IIPaB U JOCTYIIOM B CyZ[bl MHOCTPAHHBIX
(usnUecKUx/IOPUANIECKUX JIUI], 3aHUMAIOITHUXCH BHEITHETOPTOBOU JI€ATEIbHOCTHIO.

Crneruduueckuii Memod peryJupoOBaHUs, 3aJ0OKEHHBII B KJay3yJy O HauOOJIbIIIeM

6JIaTONIPUATCTBOBAHUH, 3aKJIFOUAETCsS, KaK OBLIO MOKa3aji0 BBINIE, B CPaBHEHUH pEXHMa, Ha
KOTOPBIM BIpaBe IIPETEH/IOBATh TOCYAApPCTBO-OeHedUIIMAp, C PEXUMOM, IPENOCTaBJIEHHBIM
mpembvemy TOCyZapcTBY. B IpoTUBHOM ciyuae KJay3yJly Henb3d IMpuMeHuUTh. B ciyuae ¢ [THB
TpeOyeTcsi CpaBHHBATh JBa IIPABOBBIX PEKHMA, CYIIECTBYIOIIUX B JBYX TOCYJapCTBax,
B OeHeDUITUPYIOIIEM TOCYAAapCTBE U Mpembem rocyzapcrse. Memod cpaBHUBaHUS BHYTPEHHUX
IIPABOBBIX PEXHMOB IPUMEHUTEIBHO K OIpPENeJIeHHOMY BOIpocy (HampuMmep, K CTaBKam
TaMO’KEHHBIX TIONUIMH) B3aJI0’KEH B TPUHIAN HEJUCKPUMHHAIIUH; IPUHIUI B3aUMHOCTH,
NPUHIUI ~ TPEeAOCTaBJIeHUs  HAIMOHAJIBHOTO  PEXUMa;  IPUHIUI  IPEJIOCTaBJIEHUA
npedepeHIuaIbHOTO  pEeXUMa. YKa3aHHBIH Memod TpUJaeT Ha3BAaHHBIM IPUHITUIIAM
MamepuanbHO-nPoyeccyanvHwlil xapakrep. Bb1o 651 yIOOHBIM U TPABUJIBHBIM BBIJIEJIUTH JJAHHYIO
TPYIIy TPUHITAIIOB 107, KaKUM-TO CIIEIIUAJIbHBIM Ha3BaHHUEM, HAINPUMeED KaK «IIPUHITUIIBI-
CTaHAAPThI» (HECMOTPS HA UX «HECTAH/TAPTHOCTH» ), K TPUHITUIIBI-METObI».
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BaxxHo moHUMAaTh, UYTO CJIOBO «CTAHAAPT» HCIIOJIB3YETCA KaK CHHOHUM HWHCTPpYMEHTa
COU3MepeHUs: OUH peXHuM (JIbrora, IMPEUMYIIECTBO), IIPEIOCTABJIEHHBIN mpembemy
TOCY/IapCTBY, COU3MepPSETCs C JAPYTUM PeXUMOM (JIbrOTOMU, MPEUMYIIEeCTBOM), KOTOPBIH JOJIKeH
OBITh IIPeZIOCTaBJIEH TOCY/IaPCTBY-OeHepuInapy.

Krnaysyna o Haubosiee OJIaronpuUsATCTBYEMOM HAIMU IIpeycMaTpUBAeT, KaK IIPaBUIO,
npenocraBiienne PHB Ha ocHOBe 83aumHOCMu, OJHAKO BCTPEUAIOTCA KJIAY3YJIbI O
npenocrasiaeHnu PHB Toabko o/iHOU cTOpOHOI: mobexaeHHas ['epmMaHus, Hapumep, 3aKOHOM
1920 1. mpenocraBwia PHB B Topromsie BceM rocyziapcrBaM, B TOM YHCJIE W TEM, KOTOpPbIE He
nosabs3oBayiich PHB Hu B cmiy Bepcanbeckoro oropopa, HU B CHIY JBYCTOPOHHUX TOPTOBBIX
JIOTOBOPOB.

B mponutom cymiecTBOBazia MPAaKTHUKA, MPU KOTOPOU COIVIACHE 3AKJIIOUUTH KJIAY3YJy U/WIn
npenoctaButh PHB Ha ocHOBe KJay3ysbl /JaBajoch, TOJIBKO €CJIM TOCYZapcTBO-OeHedunmap
BBITIOJIHSUT  OTIpefieJieHHOe TpeboBaHue/yciaoBue. B Takom ciyyae Kiiay3yJa CTaHOBHJIACH
06ycnosaenHoil. IlogobHbIe TPEOOBAHUSA OBLIIM CAMBIMU PA3HOOOPA3HBIMU, HOCHJIA SKOHOMHUYECKUH
WIA TOJUTUYECKUH XapakTep: IPeJOCTaBUTh JOJITOCPOUHBIM KpEeIUT, BHECTU WU3MEHEHHU:A B
3aKOHOJIATEJILCTBO TocyAapcTBa-benedurapa u T.. CerofgHsa B3auMHOe mpefocTaBienne PHB
paccMaTrpuBaeTcs Kak 6e3yc/108Hoe, TN CTOPOHBI He IOTOBOPIUIMCH 00 THOM.

B kauecTBe pa3HOBUIHOCTU YCJIOBHOIO IpezioctaByieHuss PHB MOXXHO cuuTaTh cucTeMy,
CJIOKUBIIYIOCA B TEPBbIX TOpProBeix JsoroBopax CIIIA B XVIII B. (oHa mosiyumsia Ha3BaHUE
«aMEpPUKAHCKON» CHCTEMBbI KOMIIEHCAITUHA, WIN SKBUBaIeHTa). CyTh €e B TOM, YTO JIBIOTHI,
KOTOpBle OeHeUUUpYIOIlee TOCyZJapCTBO IPENOCTABJIAET Mpembemy TOCyapCTBY  3a
OTIpe/ieJIEHHOE BO3MeIlleHHe/KOMIIEHCAINIO, M TOCy/IapCTBY-0eHedUIIapy AOJLKHBI IOCTABAThCSA
He 0e3BO3ME3/THO, a HA TeX K€ — OKBHUBAJEHTHBIX — VCJIOBHUAX: 32 COOTBETCTBYIOIIIEE
Bo3MelleHne/kommneHcanuio. Ecii, HanmpuMep, Poccus Ha OCHOBE B3aMMHBIX YCTYIIOK M KJIAY3YJIbI
o HaubospmeM OiarompuarcTBoBaHumM mosydaer oT CIIIA Hekue BwIronpl, a motom CIIIA
MIpeZIOCTaBJISAET IONOJHUTEIbHBIE BBIT0/1bI PpaHIuY, TO 3TU IONIOJTHUTEIBHBIE — HOBbIE — BBITOJIbI
Poccuss He mosyunt, nmoka He mnpexnoctaBuT CIIIA kakoii-nubo skBuBajieHT. Cucrema Besla K
MHO>KeCTBEHHOCTU TapudoOB, K YXOZy OT paBeHCTBa B CTOPOHY AuddepeHnnanuu. B 1923 r. oHa
obpta otMeHeHa — CIIIA cramu HCXOAUTH U3 HEOOYCJIOBJIEHHOCTH KJIAy3yJIbI O HAMOOJIBIIIEM
6J1arOIpUATCTBOBAHUN (a4 HA IPAaKTUKE BBIIBUTATh IOJUTHYECKHE YCJIOBUS IIPEIOCTaBJIEHUA
PHB).

B cdepe KOHCYIbCKHUX OTHOIIEHUM, B JIOTOBOpAX O IIOCEJIEHUU BCTPEYAIOTCA KJIay3yJIbl,
00yCJIOBJIEHHBIE KECTKOU B3aMMHOCTBIO; OHHU TPEOYIOT MOJIHOM CHMMETPUU JaKe B MeJIouax,
KOHKPETHBIX JIeTaJIAX, B YACTHOCTH B TOM, UTO KacaeTcsd MMMYyHUTeTa KOHCYJIOB OT YTOJIOBHOU
IOPUCAUKITUN.

Jlpyroii mpumep IpAaKTUKU YCJIOBHOrO mpenoctaBieHusa PHDB cBA3aH ¢ KoHmenunmeud Tax
Ha3bIBaeMOU «3((PeKTUBHON B3aMMHOCTH», MPHUMEHSBIIENWCS €BPOIEHCKUMH TOCYy/IlapCTBaMHU
(wrenamu EBpomnetickoro skoHommdeckoro coobmecrsa — E9C) B otHommenuu Toprosiu ¢ CCCP.
Obmiasg umeosiorusi KOHIENIIUM CBOJIMJIach K TOMY, YTO B3auMHOe IpenocraBieHue PHB co
croporbl CCCP u crpan 3amaza He TPUHOCUT B3aMMHOM BBITOJBI — B UTOTE HE CKJIAJBIBAETCS
O6asaHc IpaB M 00A3aTENBCTB: B YCJAOBUAX MOHONosuu BHelrHed Toproeau CCCP BbIUTpBIBaeT
6osbiite, yem crpanbl EQC, mostomy CCCP romkeH B3ATh Ha ce0s IONOJTHUTEIbHOE 003aTETCTBO
10 eXeroJHOMy HapaluBaHUIo uMnopTa us crpad E9C.

dakTHyecku peys IjIa 0 TOM, UYTO (OpMaibHAsA B3AaUMHOCTD B 00513aTeJIbCTBE NPEJIOCTABUTD
PHE He Byieder 3a co00W MaTepUAIIbHONW B3aUMHOCTH, W CJIEJ[yeT CMECTUTh aKIEHTHI B
SKOHOMHMYECKOM COTpy/IHUUEeCTBE M B TOProBJIe HAa MaTepUAIbHYI0 B3aUMHOCTh B ee
«3ddexTuBHON» (opme. IIposomkeHrne 5TOH JIOTHKU O3Havaimo Obl jukuzanuio IIHB B
TOProBJie MexXAy 3anazoM u BocTokoM — MeXy AByMs COIUAIbHO-9KOHOMUYECKUMU CUCTEMaMHMU.
Kak otmeuanmoch B Komuccum wmexayHapomHoro mpaBa OOH, «..kimaysysna JopKHaA OBITH
HeoOycyIoBJIeHHOH... OOyc/ioBJIeHHAss KJlay3ysJa II0 CBOEMY XapakKTepy SIBJISIETCS MEeTO/I0OM
nuckpumuHanun» (Doc. GA OUN: 81-82).

Bompoc 0 cooTHOMEHUN BOPMANIBLHOU U MAMEPUAIbHOL B3AUMHOCTH — HE TaKOW ITPOCTOH;
OH TpeOyeT TeopeTUUeCKNX pa3MbIIUIeHu. HeT COMHEeHHUH, YTO IPUHITUII 83AUMHOCMU SIBJISAETCSA
OTHUM W3 BAXKHEUIIUX MPUHIIUIIOB MEXXAYHAPOAHOTO IpaBa. TpebGoBaHME B3aMMHOCTH YacCTO
OTHOCAT K IIpaBaM, YCTYIIKaM, NpeuMyIecTBaM, BBIIOJIaM, a O HAJIMYUM B3aUMHOCTU CYJAT,
B 3aBUCHUMOCTH OT CJIy4asd, 10 TAKUM KAUECTBEHHBIM M KOJIMYECTBEHHBIM XapaKTEePUCTHUKaM, KaK
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CUMMETPUYHOCTh, PAaBHO3HAUHOCTh, SKBUBAJIEHTHOCTb, TOXJECTBEHHOCTb, OJHOPOJHOCTbD,
PaBHOIIEHHOCTh, O00OIOHOCTh U T.A. Ilo/UTMHHAA B3aMMHOCTH HAYMHAETCA CO B3aMMHOCTHU
HWHTEPECOB, B TOM YHCJIe ¢ HAllPaBJI€HHOCTU BOJIM B3aKWMOJIEHCTBYIOIIUX T'OCY/IAPCTB HA IIPABOBOE
peryJINpOBaHME COOTBETCTBYIOIIETO OTHOIIEHUs, IIpeAMeTa; oO0Inas HaIpaBJIEHHOCTh BOJIb
JIOTIOJIHSAETCA UX B3aHMMOOOYCIIOBJIEHHOCTBIO — IOJIUTHYECKAasA B3aUMHOCTh TpaHC(OpMUpYeTCs B
opuandeckyo. OOOIZHOCTP W B3aUMOOOYCJIOBJIEHHOCTh BOJIb — COCTaBHBIE 3JIEMEHTHI
B3aMMHOCTH, HO TOJIBKO 3JIEMEHTBI KAuecmeeHHo20 mopsaaka. KoauuecmeeHHble e ee OLEHKH
MIPOU3BOJATCA Uepe3 IPU3MY MEKIyHAPOJHO-IIPABOBBIX IPHUHITUIIOB PAaBEHCTBA U B3aMMHOU
BBITO/Ibl, HEOTHEMJIEMOM TPAHBIO KOTOPHIX OHA SIBJISETCH.

PaBeHcTBO B mpaBax M 00SA3aHHOCTAX, WX WUJIEGHTUYHOCTH caMU IO cebe He 00A3aTesIbHO
TrapaHTUPYIOT HUAEHTUYHOCTh MATEPUAJIBHBIX YCJIOBUU, BBITOJ, pe3yJsbTaToB. YacTto ¢hopMasbHO
PaBHBIM IIpaBaM IIPU UX peaIM3allii COOTBETCTBYIOT HEO/IMHAKOBBIE pe3ysIbTaThl. MaTepuasibHasd
B3aUMHOCTb JIOCTH)KMMAa He BCerzja, U IOMCK MaTepUaJIbHON B3aMMHOCTU He JIOJKEH BECTH K
OTPBIBY OT Apyrux npuHOumnoB MII, Kk OTpPBIBY HHTEPECOB OJHOTO TOCYZApCTBA OT OOIIMX
HMHTEpPEeCcOB CcOoO0IecTBa rocyapcTB. MaTepUayibHYI0 B3aUMHOCTb, €CJIM OHA JIOCTHTaeTcs Ha
OCHOBE pAaBEHCTBA U HEJUCKPUMUHAIIUM, MOXKHO KBAIM(PUUIUPOBATh KaK YaCTHBINA ciIydau
B3aMMHOMH BBITO/IBI (HO OTHIO/Ih HE €/IMHCTBEHHBIN U He IVIaBHBIN). [Ipu 5TOM He ciiefiyeT Bce-Taku
CTaBUTh 3HAK PAaBEHCTBA MEXKAY TEPMUHAMH «MaTepUabHas B3aUMHOCTb» U «3(deKTHuBHAsA
B3aMMHOCTb»; TIOCJIEHUI — 3TO CIENUAJIbHOE HAa3BaHUE OJHOTO M3 BAPUAHTOB «MAaTepHAJIbHOU
B3aMMHOCTH», KOTOPBIM 3ala{Hble CTPAHbI IBITAJIUCh BHEAPUTh B SKOHOMUUYECKHE OTHOIIEHUS
MEK/Iy TOCYZapCTBAMU JIBYX COITMATbHO-9KOHOMHYECKHUX CHCTEM.

Cdepa npuMeHeHHUs KJIay3yJ O HAM0O0JIbIIIEM 0/IaronmpuATCTBOBAHUH

T'ocymaperBa cBOOOAHBI IPUMEHATD KJIay3yJibl 0 peaoctaBaenuu PHB B oot cdepe, rae
COUTYT HYXHBIM, YAOOHBIM, IpHeMJIEMBbIM. MemoQ peryJIMpOBaHUsA, 3aJI03KEHHBIH B KJIAy3yJly,
II03BOJIA€T OYeHb IIMPOKO HCIIOJIb30BaTh €€ B CaMbIX Pa3HOOOPA3HBIX OTHOIIEHUAX, OHAKO HA
IIPaKTUKe OHA yTBEPJAWIACH IIPeXJle BCero B MeKyHAapOJHOM TOProBOM cHUCTeMe M IIupe —
B MEXK/IyHApOJHOU BKOHOMUYeckod cucreMme. Kiaysysnsl o mnpeznocraBiennu PHB  moxHO
BCTPETUTh B MEXJYHAPOJHBIX JIOTOBOpAaX, Kacalol[UXcsA COTpyJHHUYEeCTBA B obsactu
IIPOMBIIIJIEHHOCTH, CETHCKOTO XO3SHCTBA, TPAaHCIOPTa (0COOEHHO B MOPCKOM CY/IOXOJICTBE), CBS3H,
HAyKH U TEeXHUKHU, TEeXHOJIOTMH, WHTEJUIEKTyaJIbHOH COOCTBEHHOCTH, BAIIOTHO-(OUHAHCOBBIX U
WHBECTUIIMOHHBIX OTHOIIEHUWH; J0CTyNla K CyaM M OTIIpaBJIeHUs NPABOCY/AUA, IPU3HAHUA U
WCIIOJTHEHUSI WHOCTPAHHBIX Cy/IeOHBIX W apOUTPaKHBIX PpEIIeHUI; IPABOBOTO IIOJIOKEHMUS
WHOCTPAHHBIX (PU3UUECKUX U IOPUANYECKHUX JIUI[; PEKUMA JUIIOMATHYECKUX, KOHCYJIbCKUX U
WHBIX IIPEJICTABUTETHCTB.

CocraBuTesin 3a4acTyio (GOPMYJIMPYIOT KJIAy3yJy B OOIIMX BBIPDAXKEHHUAX, A 3aTeM
JIOTIOJTHUTEJIPHO TIEPEYHCIISIOT KOHKPETHbIE chephl ee TpuMeHeHusA. [Ipu 3ToM ciieiyeT UMETh B
BH/Iy, UTO MOXXHO BBIZIEJTUTh NOMEHUUANbHbIU U hakmuueckuil 00beM TpaB, BBITEKAOIIUX W3
KJIay3yJIbl: MOTEHIMAJIbHBIA 00BEM — IIpaBa, 3aJI0KEHHBIE B KJIAy3ysy; GaKTUYECKUH — IpPaBa,
KOTOpBIE Ha MPaKTHUKe IPeJIOCTaBJIeHbl mpemybemy rocyJapcTBy (1 UMEHHO Ha 5TU IpaBa MOXKET
IIpeTeH/I0BaTh TocyaapcTBo-OeHedunmap). OnHAKO ecThb M APYrod acmnekT: OeHedHIUpYIOIIee
roCyZJapCTBO BIIpaBe IPeJOCTaBUTh OeHedUIapy, HE3AaBUCUMO OT JIEHCTBUSA KJAy3yJIbl, HEKUE
JIOTIOJTHUTEJIbHBIE JIBIOTHI/ IPENMYIIeCTBA, BHIXO/AAIINE 32 PAMKU TeX, KOTOPble PacIpOCTPAHEHbI
Ha mpembe rocyzapcTBo. OTcCiofa cjefyeT, UTO PeKUMBI, IIpeJOoCTaBJIeHHblE TOCYAapCTBY-
Oeneduapy m mpemvemy TOCYyAapCTBY, He 00s3aTebHO JOJIKHBI ObITh (WM (baKTHYeCKU
SIBJISIIOTCS) PAaBHBIMH.

[TocTenneHHO B MEXAYHAPOAHO-TIPABOBOM CHUCTEME CJIOKUJINUCH IPU3HAHHBIE UCKAIOUEHUS U3
KJIay3yJbl O HauOoJblleM OJIarONMpUATCTBOBaHMU. MexaHu3aMm pacnpocrpanenus PHB,
3aJI0KEHHBIHN B KJI1ay3yJly, He IPUMEHSETCS, B YACTHOCTH, B CJIEAYIOIIUX CITydasX:

-B OTHOIIEHWH JIbIOT, IIPEJOCTABJIAEMBIX TOCYAAapCTBAMH B paMKaX IPUTPAHUYHON
TOPTOBJIH;

-B OTHOIIEHUW JIbTOT, IIPENOCTABJISAEMbIX PA3BUTHIMH CTPAaHAMH Pa3BUBAIOLINMCH
rocyzapcTsaM B paMkax obmieil cucrembl npedepentuii (OCII), a Takke B OTHOIIEHUU JIBTOT,
MIPEZIOCTABJIAEMBIX JIPYT APYTY Pa3BUBAIOIINMUCA CTPAHAMHU HAa OCHOBAHHUU [J100a7TbHOU CHCTEMBI
ToproBoIx npedepennuii (I'CTII);

-B OTHOIIEHUU JIBTOTHOTO PEXUMA, CKJIAJbIBAIOIIETOCS B PpaMKax HWHTErpallMOHHBIX
00beIHEHNIT;
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—B OTHOIIIEHUU JIbI'OT, KOTOPBIE MPEAOCTABJIAIOTCA TOCy/IapcTBaM, He MMEIOIINM BBIXOJIa K
MOPIO.

Kak/ioe n3 yka3zaHHBIX UCKJIIOUEHHH JIOTIOJTHUTEIHHO «00CTaBIEHO» PAAOM MEKAYHAPOIHO-
MPABOBBIX MaTepHaJIbHBIX U MPOIECCYaTbHBIX HOPM, 00pa3ys HacCTOsIIue uHcmumymot. VlcToku
OOJIBIIIMHCTBA UCKJIIOUEHWH HAXOJATCSI B MEXKAYHAPOAHOM OOBIYHOM IIpaBe, a HAa CErOJHS — BTO
JIOTOBOPHO-OOBIYHBIE HOPMBI. B KauecTBe mpuMepa TaKOU SBOJIIOIMN MOKHO IIPUBECTH HOPMY, B
CHJTy KOTOPOH CTpaHaM, HE UMEIIIUM BBIXO/a K MOPIO, IIPEOCTABJISIIOTCS CIIEI[UaIbHbIE TIPaBa U
npeumyiecTsa. [lepBoHaYaIbHO JAaHHOE MPABUJIO 3aPOAMIIOCH KaK 00blKHOBEHUe U TIEPEPOCIIO B
06btuaii. OHO OBLIIO TTOAKPEIIeHO MATKUM mpaBoM — pekomenaanueir OHKTA]L (Kondepennuei
OOH 110 TOpPrOBJIE U PAa3BUTHIO) 1964 T. IO/ HazBaHWEM «[IpHHITUIIBI, KacaroIuecss TPaH3UTHOU
TOPTOBJIX CTPaH, HE MMEMIUX BBIXOZAa K MOPIO», I7ie (PMKCHPOBAIOCH cieAaymoiiee: «JIbroTel u
ocoOble TpaBa, IMpeAoCTaB/IsieMble HE MUMEIIINM BBIXOJIJa K MOPIO CTpaHaM BBHUZY HUX 0COOOTO
reorpapuueckoro IOJIOKEHUs, He TOJMAAAIT IO/ JeHCTBUE TMPHUHIMIA HAUOOJIBIIETO
OsiarompusTcTBOBaHUsA» (Printsipy..., 1964). AHaJIOTHYHOE I0JI0}KEHUE ObLJI0O BKJIIOYEHO B CT. 10
(n.1) KoHBeHIIMHM O TpPaH3WUTHOW TOPrOBJIEe CTPAaH, He HMEIOIIUX BBIXOZa K MOPIO, 1965 T.,
noAnrcaHHoi B pasputue pekoMmenzannu IOHKTA/I. Ilo3gHee HopMa ObLIa 3akpeIlieHa B CT.
126 KonBennmu OOH 110 MOpCKOMY IIpaBy, U 3TO OOCTOSTETHCTBO CIEJIAJI0 HOPMY (MCKJTIOUEHHE)
YHUBEPCAJIBHON M MMIIEPATUBHOH. DTO XOPOIUIUH MpPHUMep IpeBpallleHus JOKAJIHBHOTO 00bIyasi B
YHUBEPCAIBHYI0 KOHBEHITMOHHYIO HOPMY UMIIEPATUBHOTO XapaKTepa.

HckiroyeHre B IOJIB3Y JIBITOTHOTO PEKHMMa, BO3HUKAIOIIETO B paMKax WHTErPAIlHOHHBIX
0o0beTMHEHUH, 10 CYTHU JieJIa CTaJI0 OTIPABHOM TOUKOH /IS IpaBa MHTETPAIMU KaK eIle OJHOTO
MEXK/IyHAPOAHO-IIPABOBOTO UHCIMUMYyMa WiIH JJaKe 0mpacau MeXIyHapoaHOro mpasa. Eciu Obl
He OBLIO TAKOTO WCK/IIOUEHUs U3 KJIAy3yJIbl 0 HAauOOJIbIIEM 0JIarompUsATCTBOBAaHUU, TOCY/IapCTBA
He MOIJIM OBbl HauyaTh SKOHOMHYECKYI0 WHTErpamuio, TaK Kak JIbTOThI, KOTOPbIE YYaCTHUKU
WHTETPAIIUN TPEOCTABJIAIOT JIPYT JPYTY, HPHUILIOCh OBl NPENOCTABIATH U MpemvumM — IO
OTHOIIIEHUIO K HHTErpalui — CTpaHaMm, T.e. (paKTU4YeCKH TrocyZapcTBaM-OeHedumapaMm 1o
JIEUCTBYIOIIIUM C HUMH KJIay3yJiaM O HanboJIbIeM 0J1aronpusTCTBOBAHUH.

HckiroueHne B OTHOIIEHHU TpedePEHIINATIBHOTO PeXuMa I Pa3BUBAIOIIUXCA CTPaH
ONUpAEeTCs Ha COBOKYIHOCTh HOPM, KOTOPYI0 YacTO Ha3bIBAIOT «MEXAYHAPOAHBIM ITPABOM
pasutus» (Velyaminov, 2015: 600).

Heobxonumo oOpaTHTh BHHUMAaHHE Ha TaKyl0 TPYIIy JOTOBOPOB, KaK MexcOyHapoOHble
moeapHble coz2aauleHus. 9TO OTKPhIThIE MHOTOCTOPOHHUE MEKIIPABUTETLCTBEHHbBIE COTJIAIIEHUS,
OTHOY CTOPOHOM KOTOPBIX BBICTYIIAeT TPYIIA TOCYAApPCTB-IIPOU3BOIUTENENH U/UIU 3KCIIOPTEPOB
HEKOEro ChIPHEBOTO TOBapa, a JIpDyrod CTOPOHOW — TPYyIIa TOCyAapCTB-UMIIOPTEPOB U/WIU
roTpebuTesiell ToBapa. Mek/lyHapOIHbIe TOBAPHBIE COTJIAIIIEHUs 3aKIIOYAIOTCs ISl 00ecrieueHust
HEeOOXOMMOTO IPABOIOPSAKA B CEKTOPAX MEKIYHAPOIHOW TOPTOBJIM, «UYBCTBUTEJIBHBIX» JJIsI
rOCy/IapCTB-yYacTHUKOB (Ha pbIHKaX Kode, caxapa, Kakao, 0JI0Ba, KaydyyKa U JAPYTUX ChIPbEBBIX
ToBapoB). B pamMkax corialieHuUi ycTaHaBJIUBAIOTCA JIbIOTHBIE PEKUMBI B BOIIPOCAX II€H, KBOT U
MPOYHUX YCJIOBHUHM BKCIOPTa/MMIIOpPTa, 000pOoTa TOBapoB. CUMTAETCs, UTO JIbTOTHBIE PEKUMBI Ha
OCHOBE TaKHUX COIJIAllEHHUH He NOANAJAI0T TMOJ[ /elcTBHe KIay3yJl O HaubosblieM
0J1aroIpPUATCTBOBAHHUH, TeM 0OJIEe YTO STH PEKHMBI MOKHO pAacCMaTPHUBATh KaK YacThb CUCTEMBI
npedepeHITNATILHOTO OTHOIIIEHHS K Pa3BUBAIOIINMCS CTPAHAM.

He moxmmagaror moj AedicTBUE Kjay3ysJa O HAuOOJIbIIIEM OJIarONMPUATCTBOBAHUHM PEXUMBI,
KOTOpbIE CO37IaI0TCSI HA TEPPUTOPUU TOCYJAapCTB B paMKax TaK HAa3bIBAEMBIX CIEIHAJIbHBIX
SKOHOMHYECKHUX 30H. C JIpyrod CTOPOHBI, €CJIM 3TH B30HbI OTKPBITHI JJIsi HHOCTPAHHOTO
MIPUCYTCTBUSA, TO JJIA WHOCTPAHHBIX JIMI[ W Bellled Ha TEPPUTOPUM 30H IIpeoCTaBiisieTcs 0o
onuH u3 Tpex pexkuMos (PHB, HarmoHaIbHBIN PEKUM, OOIITUNA HEITUCKPUMHHAIMOHHBIA PEKUM),
b0 ux couetaHue. He MCK/IIOUEHO TpeAoCTaBjIeHHEe WHOCTPAHHBIM JIMIIAM UM BelllaM B TaKUX
30HAaX PEKUMa, 60Jiee OJIaTONPUATHOTO, YEM HAIIMOHATLHBIA PEXKUM.

HNHoryma rocyzmapctBa 0co00 OroBapuBAalOT MW JIDYTHE WCKJIIOUEHHs U3 KJay3yJbl O
HauOOoJIbIIIEM OJIAaTONIPUATCTBOBAHUM; STH UCKJIIOUEHHS KAcaIOTCs JIM0O TIpeiMeTa KJiay3yJbl, JTH00
cyOBbeKTHON cdepbl, B YACTHOCTH COCTaBa mpembux TrocyzapcrB. Tak, mo CorsameHuio o
mapTHepcTBe W coTpyaHudectBe Mexay Poccwern m EC 1994 1., u3 PHB wuckioyeHbl JIBrOTHI,
npenocrasiseMbie «ctpaHaM 0biBiero CCCP» (cT. 5; mpuiokeHue 1).

OmnpenesneHHble BONPOCH, C TOYKU 3peHUs 5G@EKTUBHON peayn3anuul KJay3ysa o
HauOosblieM  OJIAaTONPUATCTBOBAHWUM,  BBI3BIBAE€T  JIESITEJIBHOCTh  MHOTOHAIIMOHAIBHBIX
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peAnpuATUH (TpaHcHanMoHaAbHBIX Kopropanuii — THK). Ha Hux magaer 3HauuTesNbHAA JIOJIA
MIPOM3BOJICTBA U TOPTOBJIU B MeXXAYHAPOJHON 5KOHOMUYECKOU cHCTeMe; OHHU CO3/AI0T B Pa3HbBIX
CTpaHaxX JO4epHHEe U 3aBHUCHMBble IIPEANPUATHA, a TaKKe puamanel U IO 3TUM —
BHYTPU(UPMEHHBIM — KaHaJaM, 3aKJ04asd COOTBETCTBYIOIME KOHTPAKTHI, OCYIIECTBJIAIOT HA
JIbTOTHBIX YCJIOBUAX IIOCTaBKU TOBAPOB U YCJIYT, UHBECTUIIMOHHBIE NIPOeKTHI. [losyqaercs, 4To aTH
BHyTpU(UpMeHHbIe (JIBTOTHBIE) YCJIOBHA KaK Obl BBIBOAATCA W3-TIOJ JIEUCTBUA KJIAy3yJa O
HauOoJIbIIIeM 0JIarONPUATCTBOBAHUH.

IIpuHnun HanoGoJIbIIero oJIaronpuaTcreoBanus B cucreme F'ATT/BTO

[TosaBnenue I'eHepasbHOTO coTJIalIeHUA O TapudaM U TOProBJie B 1947 T. ABUJIOCH IJIABHBIM
COOBITHEM B MCTOPUH MEXKAYHAPOAHO-IIPABOBOTO PETYJIMPOBAHUS TOPTOBJIM — IIPOU30IILJIA CMEHA
Memod08 PeryJIupoBaHus: ¢ 08YCIMOPOHHE20 PETYIUPOBAHUS ITOCPEACTBOM MHOKECTBA TOPTOBBIX
JIOTOBOPOB ~ COOOIIECTBO  TOCYAAPCTB  IEPEKIIOYIJIOCH HAa  METO,  MHO20CIMOPOHHE20
perynupoBaHus. B kpatkom wuzsnoxkeHuu cr. I TATT rmacur: srob6as jprora (IIpeuMyInecTBo,
MPUBWIETHsI, UMMYHUTET), npenocTaBisieMas wieHoM [ATT sob6omy apyromy wieny IATT,
JIOJDKHA HEMeZUIEHHO U 0e3yC/IOBHO IIpefOCTaBIAThbeA BeceM pyruM wieHaMm ['ATT; peus uzer o
JIBTOTaX, KACAIOIIMXCA: a) TaMOXKEHHBIX HMOIUINH — WUMIIOPTHBIX U SKCIIOPTHBIX — WJIU B CBA3U C
HUMU; 6) cOOPOB BCAKOTO pOJA FJIM B CBA3HM C HUMU; B) HONUIMH U COOpPOB, HajJaraeMbIx Ha
IIepeBO/I IJIaTEXKeEN 32 UMIIOPT/3KCIIOPT; T') METO/I0B B3UMAHUS MOIIUINH U COOPOB; /T) BCEX MIPABUI
perysiupoBaHusi M (GOpPMaJIbHOCTEH B CBS3HM C BBO30OM M BBIBO30M (MMITOPTOM/3KCIIOPTOM)
ToBapoB. IlociemHuil MOyHKT, IO CYTH, CTaBUT IHOJ JeWCTBUe KJjay3yJbl BCe BHYTpeHHee
3aKO0HO/IATeNbCTBO cTpaH-yuacTHUI] ATT/BTO B yacTtu perysaupoBaHUs BHEINTHEIKOHOMUUYECKOU
JlesITeJIbHOCTH.

B coorBerctBum co cr. V T'ATT nmox PHB mopmazmaer mpumeHeHune cOOpPOB, IPaBWI U
bopmasbHOCTEN TP TPAH3UTHBIX MEPEBO3Kax (II. 5), a B COOTBETCTBUHU cO CT. IX — TpeboBaHUS K
MapKHUPOBKEe BBE3€HHBIX TOBAPOB (II. 1).

ITo cr. II TATT mnop peticrBue ITHB momazaioT U Bce YCTYNKH, KoTopble uieHbl 'ATT
MIPeIOCTaBJIAIOT APYT APYTY B X0/ie IEPErOBOPOB, B TOM YHCJIe B paMKaX TaK Ha3bIBaeMbIX PAYH/IOB
MHOTOCTOPOHHUX TOProBbIx neperoBopoB — MTII (Bcero B ucropuu I'ATT/BTO 6bu10 9 Takux
PayH/I0B; Q-1 payH/ JJTUTCS y>Ke MHOTO JIET U I0 CUX ITOP He 3aBEPIIIJICS U3-3a PA3HOIJIACHH).

Ws-nop nevicrBua PHB, cornacHo Tekcry I'ATT, BbiBefieHbI HpeMMYyIECTBa, KOTOPBIE
rOCYy/IapCTBa-YIEHbl IIPEJOCTABJISAIOT B HPUTpaHUYHON Topromie (cr. XXIV, m.3a); pexum
COTJIallleHNH, HEOOXOAMUMBIX I CO3ZIJaHUsA TaMOXKEHHBIX COI030B U 30H CBOOOJHOUN TOPTOBJIH
(ct. XXIV, 1.5). B xome mporecca aexosioHusamuu B Tekcr 'ATT Obuma gobaBiena Yacty IV
«ToproBna wu pasButrue» (cratbu XXXVI-XXXVIII), seranusoBaBiias npedepeHIUn B
MEXXAYHApPOJHON TOProBje B TMOJIb3Y Pa3BUBAIOIIUXCA CTPaH; pa3BUTble TOCYyAapcTBA B
OTHOIIIEHUAX C Pa3BUBAIOIIUMUCA CTPAaHAMU OTKA3AJIUCh OT B3aMMHOCTH B TOM, YTO KacaeTcs
00513aTeJTLCTB, B3ATHIX MU B TOPTOBBIX IteperoBopax (cr. XXXVI, n.8). Kpome Toro, ot/iesibHbIE
nosiokeHuss 'ATT 1o3BOJIAIOT NP OINpesesIeHHBIX YCIOBUAX OTCTYIIAaTh OT €ro HOPM WIH He
co0JII01aTh Takue HOPMBI (uto NpeACcTaBsieT coboit O/THOBPEMEHHO u
oTcTyIUIeHue/HecoOmonenne obssatenbetBa o PHB). Hampumep, cr. XX comepkuT «obimue
HCKJIIOUEHHA», K KOTOPBIM, CpeJIU IPOYEero, OTHECEHBI MephI, « HEOOXOIUMbIe /IS 3alIUThI JKU3HU
WIN 3J0pPOBbSl YeJIOBEKa, >KUBOTHBIX W pacTeHuii» (m. b); cr. XXI — «UCKJIIOYEHUs 10
coobpaskeHUsAM 0e30MacHOCTH»; CcT. XXV MO3BOJISIET «B UCKIIOYUTEIBHBIX 00CTOATEIBCTBAX» IO
obmieMy penrenuio wieHOB I'ATT ocBOGOIUTH COOTBETCTBYIOIIIEE TOCYAPCTBO OT 00s3aTeIbCTBA (1.
5); BO3MOKeH OTka3 oT obs3atesberBa 1m0 I'ATT B kadectBe KOHTpMepbl (cT. XXIII) wiwm
HEIpUMEHEHUEe COTJIAIlEHUus MeEXAYy OT/AeJbHbIMH cropoHamMu (cr. XXXV). B kauecrBe
mpaBoMepHOTO (paspereHHOro) orcTymieHuss or PHB MoxkHO paccmaTpuBaTh HpPUMEHEHUE
AHTHUJEMIIMHTOBBIX ¥ KOMIIEHCAIIMOHHBIX NoNUTHH (cT. VI); 3amutHbie Mepbl (XIX).

B cr. III TATT 3axperuvieH NpUHIUI IIPeIOCTABJEHN HAIUOHAJIBLHOTO PeXNMa: TOBapam,
mpoucxoasamuM u3 oxHou crpaHsl ['ATT, nmomkeH OBITh TNPEOCTaBIIEH PEXUM He MeHee
0JIaTONIPUATHBIM, YeM PpeXHUM, IPeJOCTaBJIEHHBI aHAJIOTMYHBIM TOBapaM HAIMOHAJIBHOTO
MIPOUCXOXK/EHU; HALIMOHAJIBHBIN PEKUM IIPEIOCTABJIAETCSA B OTHOIIEHUU BCEX 3aKOHOB, MPABUII
1 TpeOOBAHUM, KacCaIOUUXCSA BHYTPEHHEN IPOJAKHU, MPEMJIOKEHHUN Ha IPOJAXKY, IOKYIIKE,
TepeBO3Ke, paclpeesIeHUI0 WX HCIIOJIb30BaHUIO0 ToBapoB. U 3zech mox AerictBue cr. III TATT
CTaBUTCS BCe BHyTPEHHEE 3aKOHOATEIbCTBO — TOJIBKO B YACTH BHYTPEHHEN TOPTOBJIN U IBUKEHUSA
TOBapoB K norpebuteto. [Tomyuaercs, uro cr. I TATT (t.e. [IHB) moMoraetr “HOCTpaHHOMY TOBapy
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MPOHUKHYTh Ha TEPPUTOPHIO TocCyAapcTBa-wieHa, a cT. Il (mpuHOMO mpeaocTaBIeHUs
HAITMOHAJIBHOTO PEKHMMa) «COIPOBOXK/IaeT» HMHOCTPAHHBIA TOBAp IIPU BCEM €ro ABMIKEHUU IIO
TEPPUTOPUU CTPaHbI, Ky/la WHOCTPAHHBIH TOBAap «IPOHUK». IIpu aTtom mop nericrBuem [ATT
OKa3aJINCh KaK BHEITHASA, TAK U BHYTPEHH s TOPTOBJISA, a TAKXKE IIPOU3BOJCTBO TOBAPOB.

B cr. XIII 3akpeluieH peXUM HEAUCKPUMUHALIMM B OTHOIIEHUM KOJINYECTBEHHBIX
OTPaHUYEHUI B TOPTOBJIE, «OyAb TO B (popMe KBOT, UMIIOPTHBIX WJIN SKCIIOPTHBIX JIMIEH3UH WU
JIPYTUX Mep, KpOMe TMOILUINH, HAJIOTOB WX JIPYyrux cOopoB» (m.1). OlHAKO U3 3TOrO MpaBmUja
npeaycMoTpeHo MHOro uckiarodeHuid (cr. XI-XIV); olHO M3 HUX — JUUIsI OTPAaHUYEHHN B IEJISAX
obecneuenus mIarexHoro 6bamanca (cr. XII).

B 1994 1. cucrema T'ATT O6Opuia 3ameHeHa cucremoii BTO: cdepa perymupoBaHus
MEK/TIyHapOJAHOM TOPTOBJIM CYIIECTBEHHO PACHIMPIIIACH KaK IO IMpeAMETY, TaK U IO CyObeKTaM.
B cootBerctBum ¢ comtameHusaMu BTO  pexxum  HauOoJsibllero  6J1arompUsTCTBOBAHHUS
pacrpocTpaHseTcs Teliepb Ha cdepy yeIyT — 1o I'eHepaJbHOMY COTJIAIIEHUIO O TOPTOBJIE YCJIyTaMU
(I'ATC); cdepy mmpaB UHTEJUIEKTYIbHOM cOOCTBEHHOCTU — 110 COIVIAIIIEHHUIO IO TOPTOBBIM acIeKTaM
MpaB UHTeJUIEKTyaIbHOU cobctBeHHOCTH (TPUIIC); Ha MHBECTUIIMOHHYIO chePY — B COOTBETCTBUH C
CorviaiieHreM 110 CBSI3aHHBIM C TOProBiiel nHBecTUIMOHHBIM MepaM (TPYIMC) u nip.

ITo CoryameHuto 1994 r. 0 mapTHepPCTBe U coTpyaHudecTBe Mexxay Poccueir u EC (CIIC)
CTOPOHBI TPEAOCTABUIN JPYT JPYIY «OOIUH pekuM Haubosiee OJIaronmpUsTCTBYEMOUN HAIUU,
omucaHHbIN B maparpade 1 cratbu I TATT» ¢ usBecTHbIMH ucKIIOUeHUsAMH (CT. 10). Kpome Toro,
K ToBapaM 00ernx CTOPOH mpuMeHserTcsa — mutatis mutandis — HaIMOHAJIBHBIA PEKUM, KaK OH
ommcad B cT. III ’'ATT.

B 2014 r. 6bu1 3akimodyeH JloroBop o EBpasuiickoM sKOHOMHUUYecKOM coio3e — EAJC
(CTPYKTYPHBIMH YACTSIMH 3TOTO COIO3a SIBJISIIOTCS MAMONMCEHHblIL CO103 U eOUHOe IKOHOMUUECKOoe
npocmpavcmeo). Ilportokosm NO 31 ydpeaMTEIbHOTO JOTOBOpa OTChUIaeT K JloroBopy o
dyHkmmonupoBanun TaMoKeHHOTO cOI03a B paMKax MHOTOCTOPOHHEHN TOPTOBOM CHUCTEMBI 2011 T.,
B CTaThsIX 1 U 2 KOTOPOTO IMPEeAyCMOTPEHO: MoJoKeHus corsiamenuii BTO, a Takke mpaBa u
00s3aTesIbCTBA CTOPOH MO IPOTOKOJIaM o npucoenuHeHun K BTO cTraHOBATCA YacThio IPaBOBOM
cucteMbl TaMO>KeHHOTO CO03a.

TakuMm 00pa3oM, NpPaBOBBIE PEKUMBI MeKAyHApOAHOU Toproeau B pamkax EADC u mo
CorJrameHuio 0 MapTHEPCTBE U cOTpyAHUUECTBe Mexxay Poccueit u EC npuBe/ieHbI B COOTBETCTBHE
¢ I00aJIbHBIM MIPAaBOBBIM PEKUMOM MEKAYHAPOAHOH TOprosu B cucteme BTO.

Cpenn (aKkTOpOB, ZI€30PTAHUBYIONIUX MEXKAYHAPOJHBIM SKOHOMHYECKHH IIPaBOTOPSIOK,
cJlelyeT Ha3BaTh IMPEXK/AE BCEro OJIHOCTOPOHHEE H/WIHM TPYIIIOBOE NPUMEHEHHE 3alaJHbIMU
CTpaHaMH HeIPaBOMEPHBIX — TaK HAa3bIBa€MbIX — «CAHKIIMI», B TOM YHCJIE B OTHOIIIEHUH Poccruu B
CBSA3BU ¢ COOBITUAMU Ha YkpauHe. B 2014 r. B CIIIA, HanpuMep, mosABWICSI 3aKOH O MOZJEPIKKE
Ykpaunbl» (Ukraine Freedom Support Act), mo KOTOpOMYy TpPEANpPUHATHI «CAHKIUU» K
pOCCHUUCKUM  (pU3UYEeCKUM ¢  IOpUJAUYECKHMM JIMIAM, «OTBETCTBEHHBIM 32  IIOAPBIB
TEPPUTOPUAILHOM ¥ SKOHOMHYECKOW HE3aBUCUMOCTH YKDAWHbBI»: BBEIEHBl BU30BBIE
OTpaHWYeHUsA, 3aMOpOXKeHbl akTuBbl Ha Tepputopuun CIIA; npennpusarusam/6ankam CIIA
3alpelleHo OCYIIECTBIATh 3KOHOMHUYECKUe/(UHAHCOBbIE CHEJKH, OIepaluu ¢ JIUIAaMH,
BKJIIOYEHHBIMU B CIlelIMaJIbHble CAHKI[MOHHBbIEe CIOUCKU. B pasBuTue 3akoHa MOJANMNCAHBI YKa3bl
npe3usienTa CIIA 0 BBeIeHUU «CAHKI[UI» MPOTUB KOHKPETHBIX JIOJDKHOCTHBIX Jiul B Poccuu
(Keshner, 2015: 40-41). AHaJIOTUYHBIE «CAHKIUM» OBLIM TPEANPHUHATHI cO CTOpoHbI EC u
HEKOTOPBIX JIPYTUX FOCYZIapCTB, ABJIAIONIUXCA TOPrOBbIMU napTHepamu Poccuu (Anonus, Kanana,
ABctpasiisgs ¥ T.1.). B cocraB Imakera «CaHKI[UM» BOIIUIM 3allpeTbl HAa HWMIIOPT TOBapOB,
IIPOU3BE/IEHHBIX Ha TeppuTopuu KpbiMa; 3ampeT Ha mocTtaBKU B Poccuio obopynoBaHus —AJist
HedTerazoBo U 0OOPOHHOU OTpacjel; OrpaHUYEeHUs B JOCTYIle HAa BHYTpeHHUH PhIHOK EC mis
KJIIOYEBBIX POCCHICKHX OAHKOB, BOEHHO-IIPOMBIIIJIEHHBIX U SHEPreTHYeCKNX KoMIaHui. Poccus
OTBeTWJA Ha MPeAIPUHATbIE IPOTUB Hee IPOTHUBOIPABHBIE JIEHUCTBUA KOHMpPMepamu — 3alpeToM
HAa HMMIIOPT U3 YKa3aHHBIX CTPAH CeJIbCKOXO3SUCTBEHHOU MPOAYKIMU, CHIPbs, MPO/IOBOJILCTBUSA
(Yxas I[Ipesugenta PO ot 6 aBrycra 2014 roga N2 560 «O nmpuMeHEHUU OTAEIbHBIX CIIEITUATbHBIX
SKOHOMUYECKHUX Mep B IesIAxX obecrieuenus 6e3onacHoctu Poccutickoit ®epepanum» u zip.). Kpome
TOTO, B 2018 T. OB IPUHAT CHEIUATBHBIA 3akoH «O Mepax Bo3/lelcTBUA (IIPOTHUBO/IEHCTBUA) HA
HeZpy»KecTBeHHBIE JlericTBUA CoetnHeHHBIX [IITaTOB AMEpUKH U MHBIX HHOCTPAHHBIX TOCY/IAPCTB.

HenmpaBoMepHOCTh Tak HA3bIBAEMBIX «CAHKIIMH» CO CTOPOHBI 3amajia 1Mo OTHOLIEHHWIO K
Poccun mpoucrekaeT u3 3710ynoTpebaeHUsl UHCTUTYTOM CAHKIIUA U KOHTPMEpP, U3 HaJAyMaHHBIX
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WJIN CPEKUCCUPOBAHHBIX (JDKUBBIX) (PAKTOB; IIOJT TEDMUHOM «CAHKITUK» Ha MPAKTHUKE CKPHIBAIOTCSA
He TIIpaBOMEpHbIe Mepbl TMPUHYKAEHUSA, a IOJUTUKO-9KOHOMHUYECKHN WHCTPYMEeHTapuu
JIOCTIDKEHUS OIpe/IeJIeHHBIX IleJiel, HaxoAAIUXcA 3a IpefeaMy MeXIyHapOJHOTO IIpaBa:
JIEMOHCTpANV 5KOHOMHUUYECKOU CHJIBI U yTPO3BI CHJIOH, IO/IaBJIeHHE TOCY/IapCTBA-KOHKYDEHTA,
3aMeJiJIeHNe €ro 5SKOHOMHYECKOTO pPAa3BUTHsA, CBEpPThIBAHHE IIOJyYeHHS UM BBITOJ[ OT
MEXK/IyHApOJHOTO pas3zieJIeHUs TPY/Ia U CKJIAIBIBAIOIIET0Cs IPABOTIOPSKA.

Het comHeHnii, 4To Bce MOI00HBIE — HETPABOMEPHbBIE — «CAHKI[UH» UCKAXKAIOT U HAPYIIAIOT
MeXK/IyHAapOJAHO-IIPABOBOM PEKUM, IEHCTBYIOIINI B MEXKAYHAPOAHON TOPTOBOM CHCTEME B paMKax
BcemupHOII TOpProBoll oOpraHu3amuu Ha OCHOBe corjameHuil makera BTO. UroOb mpumaTh
BUIUMOCTh IIPaBOMepPHOCTH MOAOOHBIM MepaM, CIIIA 006OCHOBBIBAIOT MX KaK «HUCKJIIOYEHHE»,
npexycmorpeHHoe cratbed XXI TATT («uckioueHHs IO COOOpakeHUsIM Oe30MaCHOCTH»).
OueHKH CIEIUATINCTOB IO ITOBOJIy BO3MOKHOTO HCIIOJIB30BAHUSA 3TON CTAThU JJIA OIpPaBIAHUSA
orcryivieHun ot PHB B wMexayHapomHoit ToproBie pacxoasarcsa (Doraev, 2016: 70-76).
[IpoGsieMaTKa  «CAHKIMH»  HAXOJAUTCA  «MEXAY CAHKIMOHHBIM  TNPUHYKIEHHUEM U
HaCWIbCTBEHHBIM IpousBosioM» (Keshner, 2015: 12). [IpaBoMepHbIe MeXAyHAPOJHO-IIPABOBBIE
CAaHKIIMM U KOHTPMEpHI OXPAHSIOT IIPABOIOPSIOK; HEIPaBOMEPHBIE — OJHOCTOPOHHUE WJIU
IPYNIOBBIE — «CAHKIHWH» €cTh (opMa IpPUMEHEHHS CWIbl M pa3pylleHus IPaBOMOPIAKA.
HempaBoMepHble CAaHKINH, CpeAN IPOYUX (PAKTOPOB, CHOCOOCTBYIOT pasfesIeHHI0 TI00aJIbHOTO
coo01ecTBa TOCYZQPCTB HAa JIBAa WJIM HECKOJIBKO ITPOTHBOCTOAIIMX OJIOKOB, a MX MOOOYHBIM
93¢ dekToM MOKeT CTaTh JOMOJHUTENIHHBIA UMILYJIbC K JBIXKEHUIO B CTOPOHY MHOTOIIOJISIPHOTO
MHUPOYCTPOMCTBA.

ITHF 6 cucmeme npuHyun06 mexcoyHapooHoz20 npasa

[punnun HanbOJBIIErO OJIATONPUATCTBOBAHUA (2 TOYHee — IPUHIIUN IIPEIOCTABJIEHUS
pekuMa  HauOOJIbIIEro  OJIaTONMPHUSTCTBOBAHMA)  HAXOAWTCA B CHCTEME  IIPUHITUIIOB
MexxayHaponHoro mpasa. Ilo mHenuio C.B. UepHuU4YeHKO, B MEXAYHAPOAHOM IIpaBe CJEIyeT
pas3enaTh NPUHIUIBL OCHOB8Hble W TIPHUHIUIBI ompacnesvle (cneyuanvHvle) — 00e TpYIIbI
MIPUHITUIIOB 00bEeIUHAIOTCS OINpeeeHneM «obwenpustaruuble» (Chernichenko, 2014: 102-105).
U nanee C.B. UepHUUeHKO IUIIET: Bce OOIeNTPU3HAHHbBIE IPUHITUIIBI HEPA3PBIBHO CBA3AHBI JIPYT C
JIPYTOM; UX UMIIEPATUBHBIA XapakTep IPOABJAeTCA IO-Pa3HOMY; He Bce OHU IIpeAyCMaTpUBAIOT
00s3aTeIbCTBA erga omnes; a0COJIIOTHO TOUHOTO NlepevyHs npuHuunoB MII He cyiecTByer.

Cumraercs, YTO yKa3aHHe Ha OCHOBHble NMpuHIUNBLI MII cozep:kutcs B aKTe, Ha3bIBA€MOM
cokpalneHHo Jlekapanyeil TpUHITUIIOB MeK/IyHapoJHOTo paBa, npuHaToi 'A OOH B 1970 1., a
TaK>Ke B 3aKIIOUNTETLHOM akTe CoBelanus 1o 6€30MacHOCTH U COTPyAHUYecTBY B EBpone 1975 T.
MOKHO OCTaBUTH B CTOPOHE (PaKT, UTO 3HAYWUTEIBHOE YHCJIO TOCY/IapCTB JUOO HE MPU3HAET
CYIIIECTBOBAaHHE OTAEIBHBIX (2 TO M BCeX) «OCHOBHBIX HMPUHIUIOB MII», b0 He cuuTaer ux
MMIEPATUBHBIMH, JIMOO TPSIMO U OTKPOBEHHO IIpeHeOperaeT MMU B CBOEH IPAKTUYECKOU
BHEITHEITOJTUTUYECKON 1 BHEIITHEIKOHOMUYECKOU JIeATETbHOCTH.

TeopeTHyeckrue pas3MBIIUIEHUS HA TeMy «HIpPUHOUIOB MII» BeayT K psAy BBIBOIOB.
ITpunyunos MII — He OCHOBHBIX, He O0IIENPU3HAHHBIX, HE 00513aTEIbHO UMIIEPATUBHBIX WU €rga
omnes — ropaszio 0oJibllle, YeM 3TO IpezcTaBiseTcsa. Ecau UcXoquTh U3 TOro, YTO NPUHYUN — 3TO
IOpUAUYECKH 0000IeHHass HoOpMa, obJsafamomias HEKUMH CHCTEMHBIMH CBOWCTBAMU U
KayeCTBEHHBIMU XapaKTEPUCTUKAMU, TO MEXKIyHAPOJIHO-IIPABOBbIE NPUHYUNBL CYIIECTBYIOT He
TOJIKO Ha YPOBHE MEXX/IyHAapOJHOTO IpaBa B I[eJIOM WU B pamMkax ompacaeil MII, HO u naxe B
paMKax OTJAEJNbHBIX UHCMUMYMO8 U CYOUHCIMUMYmOo8 — W TaKhue NPUHYUNbl TIPABHJIbHEE
Ha3bIBaTh He «npuHyunamu MII», a «mexcoyHapoOHO-NpasosviMu npuHyunamu». MHOTHE
NPUHYUNBL — 0COOEHHO TPUHITUIIBI 00JIee HU3KOTO YPOBHS — HAXOAATCA KaK ObI B CBEPHYTOM BH/IE
BHYTPH TIPUHITUIIOB 0o0Jiee BBICOKOTO YPOBHA. ECTh MeXIYHAPOHO-TIPABOBBIE NPUHUUNbL
PEruoHaJIbHOTO (JIOKAJIBHOTO), MHOTOCTOPOHHETO YPOBHSI, HO €CTh U NPUHYUNbL, XapaKTePHBIE JIJIs
OT/IeJIbHBIX ITMBUJIM3AIMOHHBIX MPOCTPAHCTB. [Ipu 3TOM npuHyuns! MOTYT HOCHUTH JOTOBOPHBIH,
OOBIYHBIA WJIM CMENIAHHBIA XapaKTep; ObITh MMIIEPATUBHBIMH WX JAUCHO3UTHUBHBIMU. Ha Bcex
STUX MPUHIIUIAX B COBOKYITHOCTH CTPOUTCA U JIEPKUTCA KOHCTpyKIusa MIT.

[Ipunnun HanOOJIBIIETO O0JIATONPHUATCTBOBAHUSA CIIY>KUT TapaHTHEN pean3aliyd MHOTHUX
obwenpusnauHvix npuHyunog MII u nossimiennsa ux 3¢¢ekTuBHOCTU. OYHKIUA YPABHUBAHUS
pexkuMoB (Ha BBICIIEM YPOBHe OJIarompuATCTBOBaHUsA) Haumbosiee TecHO cBsasbBaeT [THB c
MPUHIUIIOM CyBEPEHHOTO PaBEHCTBA TOCY/IapCTB; C TAKUM €ro 3J€MEHTOM, KaK PaBHOIPaBUE
rocygapcts. [THB, ¢ oHOU cTOpOHBI, Kak Obl BhITEKAeT U3 MPUHIHIA PABHOIPABHA, & C APYrou
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CTOPOHBI — JIOTIOJIHSIET W TOJJIEP’KUBAET €ro 00beMOM UM METOJIOM PeryJIMpoBaHus (Hapsmy c
JIPYTUMH NPUHYUNAMU-MEMOo0amuL).

[THbB  ogHOBpPEMEHHO  CJIYKUT IIPAaBOBBIM  HHCTPYMEHTapHeM Ul  npuHyuna
compyodHuHecmaa Me/ly rocy/lapcTBaMu, OCOOEHHO B YaCTH NPUHYUNA pA3s8umus mopa08au u B
chepe 5KOHOMUUYECKOTO COTPYAHUYECTBA (XOTA 3THM €ro INOTEHIMAJ He HCYEPIbIBAETCH).
CBoeoOpa3HbIMU «TPaHAMU» MPUHIMIIOB PABHONPABUA U COMPYOJHUUeCmMa8a SIBJISIETCS NPUHYUN
83aumHoll ebt2o0d (Purtov, 2010: 8). B Haubosiee cTaOUIBHOM M JIOJITOCPOYHOM ILIaHE B3aMMHAs
BBITOZ]a BO3MOXkHa ToJibKO npu npuMeHeHuu ITHB. Otkas B pacnpocrpanennu PHDB Ha To nnun
HWHOE ToCyZIapcTBO (10 KpaiiHel Mepe, B MEXAYHAPOAHON mop206oil, U IIUpe — IKOHOMUUYECKOU
cucTeme) o3HavaeT (paKTHUECKUI OTKa3 OT COMpYOHUUecmasd.

I[THb B ero 6e3ycnosHol u 63aumHoll ¢HOpMe TapMOHHYHO COYETAETCS C NPUHYUNOM
HesMewamenbcmea 80 8HympeHHue u sHewHue deaa 2ocydapcma. ObycinosinenHas ¢popma [THB,
B CBOIO O4Yepenb, BeAeT K HCKaKEHHWIO CJIOJKUBIIErocss OajaHca CyOBEeKTHBHBIX IIpaB U
IOPUJUYECKUX O0s3aHHOCTEN MeXJly Trocy/lapcTBaMHU-TIapTHEPAMU; MIpEe/ICTaBJIsIET COOOM
UHCTPYMEHT BMEIATEIHLCTBA BO BHYTPEHHUE W BHEIIHUE JieJla APYTUX rocyaapcTB. bosee Toro,
TpeboBaHUE JIOMIOJIHUTEIPHBIX BO3MEIIeHNH, KOMIIEHCAIIN; IPOYHe YCI0BUSA SKOHOMUYECKOTO U
MOJINTUYECKOTO XapaKTepa, KOTOpble MOTYT COIPOBOK/IATh BOIIPOC O 3aKJIIOUEHUM KJIAy3yJibl O
HauOoJiee OJIAaTONPHUATCTBYEeMOW Hanuu wWikd o npuMeHeHuu PHB B cooTBeTcTBUH C yike
3aKJIIOYEHHON KJIay3yJIOH, COMPsDKEHBI HE TOJIBKO C 8MEWamenbCmeom, HO W ¢ HapylleHHeM
NPUHYUNA HeNnpuMeHeHUs cuabl U Yy2po3vl cuoll. TOMbKO pedb HAET O CHJIE IKOHOMUUECKOll.
OJKOHOMHUYECKHE,/TOProBble  OJIOKaZpl, 5MOapro, MacIITa0Hyl0 [AUCKPUMUHAIIUIO —CJIEAyeT
paccMaTpuBaTh KaK YKOHOMHYECKYI arpeccurd u crocob ortpunanus ITHB, a ¢ Hum -
Y IPUHIUIIOB COMPYOHUYeCcmada, pagHONPasusl.

YuursiBasa norennuan [IHB, meTos, 3a10keHHBIN B HETO, a TaKXKe pacIIupsIonLyocs chepy
MPUMEHEHUs, STOT MPUHIAI MOXKHO CYUTATh MPUHIUNOM Bcero MII, a He TOJIBKO OTpacjeBbIM
npuHIunoM. JIpyroe gesno, uto B pa3Hbix chepax npuMeHenus: [THB obiamaer HeoIUHAKOBBIMHU
XapaKTEPUCTHKAMHU: T7e-TO OH OJirKe K YHUBepcaJbHOCTH (Kak, HampuMep, B cdepe BHEIIHEH
TOPrOBJIN), a TJIe-TO NPUMEHSETCA KaK JIOKAIbHBIM; OXBAaThIBAET CBOUM JIEMCTBHEM pa3HbIE TIO
IIUpoTe 00JIACTH/BOIPOCH]; HAKAIUIMBAaeT WM HE HaKaIUIUBAeT 3JIEMEHTHhl UMIIEPATUBHOCTH.
OnHOBpEMEHHO ITHb  saBasercsa U cIieluajbHbIM, OTpacjaeBbIM MIPUHIAIIOM —
C XapaKTepUCTUKAMU, IPUCYIIIUMHU €My KaK OTPaCcJIEBOMY IIPUHITUILY.

Hau6osee Tecao ITHB cBsizaH ¢ APYrUMU Cneuua bHbIMU — OMpPAcCae8biMu — TPUHITUIIAMU
MEK/TyHapPOTHOTO SKOHOMHYECKOTO mmpaBa (M21ID): MIPUHITUIIOM SKOHOMMUYECKOH
HEVCKPUMHUHAIINN; TMPUHIUIIOM IPEJOCTaBJIeHUs HAIMOHAJIBHOTO PEXHUMa; MPUHIUIIOM
mpeziocTaBiaeHuss npedepeHIui pa3BUBAIIUMCA cTpaHaMm. Croernuduka S5TUX TPUHITUAIIOB
3aKJII0YAeTCA B CPAaBHEHHUU BHYTPEHHHUX ITPABOBBIX PEXXHUMOB IMPUMEHHUTEIBHO K HHOCTPAHHBIM
U/WIN HAIUOHAJIBHBIM GewjaM W AulyaM; W BCe O3TU NPUHIMIBI 00JaJAI0T MaTEPUATHHO-
MPOIECCYaTbHBIM XapaKTepPOM. YYUTHIBasg OTy chHeluduKy, MJaHHYI TPYIIY ITPUHIUIIOB
1esecoobpa3Ho ObLI0 OB  060COOUTH CIENUAJTBHBIM TEPMHUHOM, HAUPUMED «IIPUHIIUIIBI-
CTaHAPThI», «IIPUHIIUIIBI-METO/IBI».

[IpuHIIUT 5KOHOMHUUYECKONW HETUCKPUMHUHAIUU TpedyeT 4YToObl OeHebHUIIHPYyIOIIee
rocyjapcTBo obeclieymwsio B CBOe HKOHOMHYECKON cHcTeMe B OIIpeJleJIeHHBIX BOIIPOCax
OoIMHAKOBBIE (paBHBIE) OoOwWuUe YCIOBUA JJIA BCeX WHOCTPAHHBIX TOCYAApPCTB, MX BEIIEH W JIHIL
(ckaxkeMm, CTaBKY TaMOX€HHOHM IONUIMHBI B 4 % Ha TPYyHIly TOBapoB). B cuiy npuHnuma
SKOHOMHUYECKOU HEJTUCKPUMHUHAIIUU HEJIb351 BBIOOPOYHO YXYy/IIIATh 00WUll PEKUM, HO 3aTO MOKHO
YAyuuwams: HeJIb3s1 KOMY-TO BBIOOPOUYHO YCTAaHOBUTH CTAaBKY TaMOKEHHOU MOILIMHBI HA TPYIIILY
TOBapoOB B 5 %, HO MOJKHO yCTaHOBUTH B 3 %. Eciu ke yJIydIIUTBh CTaBKy IIpe00JIajiaroIemMy
OOJIBIIIHCTBY TOCYZAapCTB-0eHEDUITMAPOB, TO OCTAJIbHBIE TOCYAAPCTBA CO CBOEU «0bwell» CTaBKOU
B 4 % OKaXyTcd B JUCKPUMHHAIIIOHHOM IIOJIOKEHUH: HEAUCKPUMHHAIIMOHHBIA B ITPOIIIOM
peXuM TpaHCcGHOPMHUPYETCs B JUCKPUMUHAIIMOHHBIN. BBIX0/T M3 TAKOTO MOJIOXKEHUs 3aKTI0YAETCs
B IIpeJIOCTaBJIeHUU TocyAapcTBaM-OeHedurmapam HaubOosiee OJIATONPUATHOTO PeEXUMA U
pacmpocTpaHeHNU Ha HUX BCEX YJIYUIIIEeHUH, U 9TO OyZeT o0ecrieunBaTh HEAUCKPUMHUHAITMOHHBIN
pPeXUM, TOJIbKO Ha 0oJiee BHICOKOM YPOBHE OTHOIIEHHI: Bce Oy/IyT MOJIB30BAThCA CTAaBKOU B 3 %,
a ecJIM 3Ta CTaBKa OyZeT MOHUKATHCSA, TO OTHOBPEMEHHO /1A Bcex cpasy. [IHB kak 6v1 cosberes C
MPUHIUIIOM HEAUCKPUMHHAINU, U OHU OyayT paboTaTh B «JAByeUHCTBe». HempemocraBieHue
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PHB Oyzmer paBHO3HAUYHO [ANCKPUMHHAIMUM. JTa CUTyalusd U CJIOXKWIACH CETrOJHSI B
MEXIYHAPOAHON TOPTOBOU CHCTEME.

Jlymaetcs, 4TO IPUHIUI HeJUCKPUMHUHAIIUU TOKE, C OTHOU CTOPOHBI, ABJIAETCA NPUHIIUIIOM
MII B 1mesoM; «IOYTH YHUBEPCAJIBHBIM», HMIIEPATUBHBIM IPUHIUIIOM OOBIYHO-IIPABOBOTO
xapakTepa. 11 oJHOBpeMeHHO, C JPYrod CTOPOHBI, IPUHIUII S5KOHOMUYECKOU HeIUCKPUMUHAIIUU
SIBJISIETCSI OTPACJIEBBIM IPUHIIUIIOM C BBICOKOU CTENEeHBI0 MMIEPATHBHOCTH, 3aKPEIUVIEHHBIM B
0OBIYHO-/IOTOBOPHOU (OpPME U MOJKPEIJIEHHBIM MATKHUM IIPABOM. Y 3TOrO NMPUHIHIIA HA BCEX
YPOBHAIX €CTh NPHU3HAHHbIE — IIPABOMEPHBbIE — WCKJIIOUEHUs; MHOTHE HU3 HHUX IOBTOPSIOT
ucktrouenns us [THB. Kpome Toro, mpuHIun HeduCkpuMuHayuu 9acTo He MIPU3HAETCSA B TOU WU
UHOU cepe; oOcTaBAeTCs YCIOBUSAME; IPAMO HAPYIIAETCS.

[IpuHIIMT TIpeAOCTaBJIeHUs HAIMOHAJIBHOTO PEXKMMA TAaK)Ke MOXKHO CUHTATh IMPUHITUIIOM
MII B mesnom (Cc pa3HBIMM XapaKTEPUCTUKAMU B Pa3HBIX OOJACTAX IMPUMEHEHUs), OFHAKO
HauboJIbIllee NMPUMEHEHNE OH IIOJIyYaeT MMEHHO B MeEXIyHAapOJHOM S5KOHOMUYECKOM IIpaBe.
B cuny sroro mpunnuna O6eHedUIUPYIOIIee TOCYAAPCTBO PACHPOCTPAHSAET HA TOCYAAPCTBO-
G6eHeduinapa, ero Belly U JIUIA TAKOU Ke PeKUM B OIPe/ieJIeHHOM BOIIpOce, KaK M Ha CBOed
TEPPUTOPHUH, JJI1 HAIMOHAIBHBIX Bellled U jun,. CKa)keM, ecIi CTaBKH aKIU30B /I KaKOU-TO
IPYIIIBl HAIIMOHAJIBHBIX TOBAPOB COCTABJIAIOT 10 %, TO aKIM3bl Ha aHAJOTUYHBIE WMIIOPTHbBIE
TOBapbl TOKE yCTAHABJIMBAIOTCA HA ypoBHE 10 %. B jaHHOM cilydyae NMpPOHCXOAUT ypaBHUBaHUE
PEKUMOB /IJIsI MHOCTPAHHBIX U HAIMOHAJIBHBIX Bellel W/WIN JIUIl; DU TAKOM YPaBHUBAHUH HET
JIUCKPUMUHAIINN; HEIPENIOCTaBJIEHNE TAKOTO PeXKMMa O3HAuvaeT AucKpuMuHanwio. Ilosydaercs,
YTO JIBYEAMHCTBO MpUHIUNA HemuckpumuHaiuu u [THB tpancopmupyercs B mpueduHcmaeo
npuHnuna HeauckpumuHanwu, [THB u mpuHIuma mpemocTaByieHUs HAIIMOHAJIBHOTO PEXUMA.
ITO «TPUEAUHCTBO» COCTABJIAET HEKYI0 IIPABOBYID OCb, BOKPYT KOTOPOH IPOUCXOJUT
KOPPEKTUPOBKA MEXKAYHAPOAHON SKOHOMHYECKON CHCTEMBI I MEXK/TyHAPOTHOTO YKOHOMHYECKOTO
[IpaBONOPAKA.

Ecsim npuHOUI HeJUCKPUMUHAIIMU IIpeloXpaHsAeT OT SKOHOMUYECKOTO JlaBJeHus,
HampasJieH IPOTUB UCIIOJIb30BAHUA S5KOHOMUUecKol cuibl, To [THB, Oyayun Takke rnmperpazoi Ha
IIyTU JTUCKPUMUHAIUY, JOTOJIHAET 3TU YCJIOBUs CBOEU HAIPaBJIEHHOCTHIO Ha COTPYAHUYECTBO, U
Bce YKa3aHHbIE IIPUHIUIIBI CJIYKAT MEXKIYHAPOJHON S5KOHOMHIYECKOU 6€30IIacHOCTH.

4. Pe3yabraTsl

I[THb cuwTaercs NPUHIIAIIOM JHCIO3UTHUBHBIM, JIOTOBOPHBIM (KOHBEHIIMOHHBIM): OH
CTAaHOBUTCA 00A3aTeIbHBIM TOJIBKO B CIUTY KJIay3yJibl. B To ke Bpems ITHB — B wactHOCcTH B cepe
ME3K/TyHaPO/THOU TOPTOBJIM — CTaJl IPUHITAIIOM YHUBEPCAIHHBIM (MJIN «TIOYTH YHUBEPCATHHBIM» );
OH CBfI3WI JPyr C JIpyroM ImpeoOsajiamoiiee OOJIBITUHCTBO TOCYAAPCTB-4IEHOB BcemupHOU
toproBoi opranuzanuu (BTO). Bo3dnukawoT fBa Bompoca: mepBbiii — He nmpeBparwmics ju [THB B
MMIEPATUBHYI0O HOPMY, 003aTeJIbHYIO [JI TOPTYIOIIUX APYT C APYrOM TOCYZApCTB B CHIIY
cornamennii BTO u obpasoBaBirerocsi Ha 5TOH OCHOBE O0bIUAsi; BTOPOH — HE IPOU3OILIO JIU
CTaHOBJIEHHE MEXKAYHAPOAHOTO O00bIUas, COIVIACHO KOTOPOMY TOPTYIOIIWE JApPYyr C JAPYroM
rocynapctBa (He wiensl BTO) o00s13aTeslbHO AOJDKHBI 3aK/IIOUUTH Kjaay3yay (IOroBop) o
Hau0oJIbIIIeM 0JIarONPUATCTBOBAHUY B TOPTOBJIE WJIX HA IIPAaKTUKe 005A3aHbI npesiocTaBiaAaTs PHB?

Eme 9xonomuueckuii komuteT Jiurun Hanuit ormeuast, yto nipesocrabienne PHB «moimkHO
OBITH J1eJIoM 00BIYHBIM»; V1.M. Kysuiep nouepkuBa, 4YTo «B JaJbHEUIIIEM CJIeAyeT CTPEMUTHCSA
K IpeBpallleHUI0 3TON OTOBOPKU B 00IIee 00A3aTesIbHOE IS BCeX IMOJIOKeHUe MeK/IyHapOIHOTO
npaBa» (Kulisher, 2002: 409). «Knaysyna He siBisieTCsI HOPMOK OOBIYHOTO IIpaBa, — IIHCAJ
J1. BuHBEC, — B TOM CMBICJIE, UYTO HE CYIIECTBYET MEXKIYHAPOTHO-IIPABOBOTO 00BIUAS BKIIIOUATH €€ B
kakue-noo corsiamenus (Vignes, 1970: 224). A 9. COBUHbOH yTBep:KJal: «BIosIHe BO3MOXKHO,
YTO 00BIYAll BOBHUKHET B Oy/ryimieM, ocobeHHo yuuthiBas Bausuaue [ATT...» (Sauvignon, 1972: 7).
[To mpeamonoxenuto KoMmuccnu MeKIyHApOJHOTO ITPaBa, DBOJIIOIUS OOBIYHOTO ITpaBa BIIOJIHE
MOXKET SBUTHCA OJHHUM U3 MOTEHIMAJIbHBIX HCTOYHUKOB MPUTI3aHUN HA PEXUM HaumboJsiee
onarompustctByemorr Haruu (Doc. GA OUN: 51). ITo muenuto, I'I. TyHkuHa, oObIYaii, He
WMEIOUHN MPaBOBOI 00s3aTesibHOCTH (0Opinio juris), — aTo o6bikHOBeHHE (usage) (Tunkin, 2006:
100-102), cienoBaTesibHO, B ciaydae ¢ [IHB Hamuio, kKak MUHUMYM, OOBIKHOBEHHE 3aKJII0YATh
kiay3ysny u npepoctasisaTe PHB B cdepe mexaynaposnoin ToproBiau. O6 ocTtaibHBIX cdepax
npumeHenus [THB — pa3roBop oTie1bHBIN.
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5. 3aKJII0OUeHUe

Takum 06pa3oM, B MeK[yHapOJHOU TOPrOBOH cUCTEME MHOKECTBO JBYCTOPOHHUX KJIAY3YJI O
HauboJIbIIEM 6JIATONPUATCTBOBAHUMY, CYIIECTBOBABIIUX paHee B THICAYAX TOPTOBBIX JOTOBOPOB,
3aMeHeHbl OfHOU Kuiay3ysion B TekcTe 'ATT-1947, u npu stom uncio wieHoB 'ATT Bospocio ¢
23 710 166 (B BTO); eme mopsiaka 30 rocyZJapcTB HaXOAATCA B CTAUU IIEPETOBOPOB O BCTYIUIEHUU B
BTO wu mnpucoemuuenuun k coryameHusasm BTO. Bce uwnenst BTO cBsA3aHbl HPUHITUIIOM
HauOOJIbIIIET0 OJIATONPUATCTBOBAHUS, 3a710KeHHBIM B TeKeT I'ATT u apyrue corsnamenuss BTO;
i Hux npenocrtasienne PHB (¢ coOTBeTCTByOIIMMU IMPAaBOMEPHBIMHU HUCKIIOYEHUSAMH U
OTCTYIUIEHUAMU) — obs3aresnbHasA HopMa. /[y rocyaapcrB, He yuyactByoomux B BTO, nanmuue
KJIay3yJibl O HaumbOosblieM OsjaronmpuarcTBoBaHuu B cucrteMe BTO, ciayXuT curHajiom s
opuandeckoro npusHauus [THB Bmecrte ¢ ero cdepoil AeHCTBUA U i1 BKJIIOYEHUS €T0 B CBOIO
IIPaKTHKY; 60Jiee TOro, 3TH rocyAaperBa crpemMATesa BeTynuTh B BTO, a B kauecTBe HOPMaTUBHOTO
PYKOBOJICTBA B MEXK/IyHAapOJHOU TOProBJe HCIIOJb3YIOT JIBYCTODOHHUE TOPIOBbIE€ JIOTOBODHI,
KOTOpbIE, 110 CYTH, IOBTOPSIOT COJIEPKAHME KJIAy3yJsIbl O HauOOJIbIIeM OJIarOnpHUATCTBOBAHUU
TATT. MexayHapoAaHoe IIpaBOCO3HAHHE ITPOHHUKAETCA OpUAUYecKor 3HauuMocTbio I[THB s
HOPDMQJIBHOTO  OCYILIEeCTBJIEHHA  MEXXJYHApPOJHONM TOPIOBJM: IIMPOKOE MeXIyHapoJHOe
COTPYZHUYECTBO B cdepe TOProBJIU HEBO3MOKHO 0e3 B3auMHOIO mnpenocrasieHus PHB;
npenocrasieHue PHB cienyer paccmaTpuBath B KauecTBe 0023aHHOCMU TOCY/IAPCTB, a HE TOJIBKO
npasa. He TOBODUT /M 3TO O TOM, UTO KAauyecTBO JIOTOBOPHOTO MPHUHIMIIA HAMOOJIBIIIETO
6JIaTOIIPUATCTBOBAHUSA JOTOJTHUIIOCHh KAaUYEeCTBOM MEXKIYHAPOAHO-IIPABOBOTO 00ObIYasi, M OH CTaJI
JIOTOBOPHO-O0BITHON HOPMOM?

Co BcrymieHueM Bcex rocyzapctB B BTO He sABUTCS i Kjay3ysJga O HauOOJIbIIIEM
6JIaTOIIPUATCTBOBAHUHU CBHU/IETEIHCTBOM BCEOOIIEN MPAKTUKH U Bceobmiero npusnanus [THD u He
npespatutcs i [THB B obmienpu3HaHHBIN MPUHITUAII C IMIIEPATHBHBIMU cBoricTBamMu? Jlymaercs,
4TO HA 3TH BOIPOCHI CJIeJlyeT OTBETUTh YTBePAUTEIbHO. EJMHCTBEHHOE IpenATCTBHE 3TOMY
BUIUTCA B CAHKIIMOHHON INOJIMTHKE 3aIa/IHBIX TOCYZApCTB, Pa3pyLIAIOIIUX €IUHOE TOPTOBOE
IIPOCTPAHCTBO C OOIIUM PEKHMOM HANOOJIBIIETO GJIATOIPUATCTBOBAHUS.
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Kiay3yJsabl 0 HanGoJb1IeM 0/1aronpuATCTBOBAHUN
B MEKAYHAPOJIHOI TOProBOi CHCTEME

Baagumup Muxaitnosuu IIlymusos 2

a Bcepoccuiickas akazieMus BHellIHel Toproiau MunskoHoMpasButusa Poceun,
Poccutickas ®eneparnus

AnHoTtamusA. CraTbs pacKpbIBaeT 3BOJIIOLNIO, OCHOBHBIE 0COOEHHOCTU U XapaKTEPUCTUKU
npuHnuna Haubosbiiero 6saronpuarcrsoBanus (ITHB), cdepy ero neiicTBus, MecTo B CUCTEME
MPUHIUIIOB MEXAYHAapOAHOTO IIpaBa, pPOJIb B MEXKAyHApOJHOU TOPrOBOM cuUCTeMe U B
obecrieueHNH MEXKAYHAPOJHOTO 3KOHOMHUYECKOTO IPABOMOpSAKA. B IpaBe MeXAyHAPOIHBIX
JIOTOBOPOB HamOoJIblllee 0JIarONMPUATCTBOBAHUE MPOSBIseTcs B Gopme kaay3ya (JOTOBOPHBIX
MIOJIOJKEHUH); B CHCTEME MEXKAYHAPOAHO-IIPABOBOTO PETYJIMPOBAHUSA — KaK Memod ypaBHUBAHUSA
PEKUMOB U KaK MEXaHU3M DeryJIMpOBaHUsA; B CUCTEMe MeKIYHAapOAHOTO MpaBa — KaK NpUuHyun,
IpuYeM He TOJbKO OTpacjieBO. B cTaThe paccMaTpUBAIOTCA Pa3IUUHBIE CUTYAI[UU IPUMEHEHUA U
TOJIKOBAaHUS KJIay3yJl O HauOoJblleM OJIarONMpUATCTBOBAHUM, TPUBOAATCA (PaKThl U
00CTOATENILCTBA U3 MPAKTUKU TOCYAAPCTB, B YACTHOCTH B TOM, UYTO Kacaercs 00YC.108/1€HHO20
npepocrasienusa PHDB. Tpaaunuonno IIHDB xapakrepusyerca B KadecTBe JOTOBOPHOIO U
JUCIIO3UTUBHOTO NPUHIMNIIA; IIPU 3TOM MHOTHe IpaBoMepHble uckiawdenus us IIHD cnoxunuce
OOBIYHO-TIPABOBBIM  IIyTEM HW  HECYT  3HAYUTEJbHBIM  HMIIEPDATUBHBIA  IOTEHIIHAJ.
B mexxnyHapoaHoii Toprooit cucreme [THB m3 jI0KaJbHOTO MPUHIUIIA MIPEBPATUJICA B «IIOUTU
YHUBEPCAJIBHBIN», OH BBITEKAeT U3 NPHUHIUIIOB PABHONPABUA, COTPYAHUUYECTBA MEXKIY
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rocyZlapcTBaMH; TeCHO CBA3aH C [PUHIUNAMU HEAUCKPUMHUHAIIMH, NPeOCTaBJIEHUA
HAIlMOHAJIBHOTO peXXHUMa, IpeAocTaBjeHns npedepeHIuajJIbHOTO0 peXNUMa pPa3BUBAIOIINMCS
cTpaHaM U C TpoOJieMaTHKOW obecrieuyeHHsT MeKAYHApPOJHOW SKOHOMHYECKON O0e30MacHOCTH.
MOKHO TPEAIOJIOKUTh, UTO — IO KpaliHel Mepe, B cdepe TapudHBIX JBIOT, WIH B cdepax,
ykazaHHbIX B coryamenusax BTO, — [THB HakamiuBaeT uMIlepaTUBHbIE CBONCTBA, IMOCTENEHHO
TpaHcoOpMUpPyeTcs B MPUHITAN UMIIepaTUBHBIA. OO0 3TOM CBHUIETEJIHCTBYET U MEXKIYHAPOJTHOE
IIPaBOCO3HAHUE: IIUPOKOE MEXKAYHAPOAHOE COTPYAHUIECTBO B chepe TOPTOBJIN HEBO3MOKHO 0e3
B3auMHOrO0 TipefocrasaeHus PHDB; mpenmocraBienune PHDB ciemyer paccmarpuBaTh B KadecTBe
00s3aHHOCMU TOCYAAPCTB, a He TOJIBKO Npasd.

KiaoueBsle cJjoBa: pexXuM, IPUHIUI, KiIay3yJja, WHCTUTYT, METOJi PeryJUpPOBaHUS,
O6eHedunUpyIOIee TOCYZApCTBO, TOCYAapCTBO-OeHedUIap, TpPeThe TOCYAAPCTBO, TOPTOBBIE
JIOTOBOPBI, BEIIY U JIUIIA, MEX/IyHAapOIHAs TOProBas CUCTEMA, MEXKAYHAPOAHBIA SKOHOMMUYECKUI
IPaBOIOPSAIOK.
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Economic Rights and Right in Rem in Vietnam and Russia:
Comparative Legal Research

Luan Nguyen Thanh2.", Hue Duong Dang 2
aHanoi Law University, Republic of Vietnam

Abstract

This study states experienced lessons in building and completing law of economics and right
in rem in Vietnam at present which based on the study of Russian Federation’s law in those issues.
All of the lessons will include: defining the objective and freedom level of the economy; diversifying
the ownership forms and ownership of municipal administration; applying the theory of right in
rem in constructing legal system. The article considers the legislation of Vietnam and the Russian
Federation.

Keywords: Russian Federation, Vietnam, Economic Right, Right in rem, experienced
lessons.

1. Introduction

Since the implementation of the new innovative policy proposed in National Congress of the
Communist Party of Vietnam VI (12/1986), Vietnam had transferred from centrally planned
economy into market economy and gained great achievement (Doanh Le Dang, 2016). The legal
system in Vietnam is more and more completed and initially meets the demand of the market
economy (Cuong Nguyen Van). However, in order to further impulse the development of the
market economy, currently Vietnamese law need to accurately figure out the target, freedom level
of the economy; diversify the property forms and recognize property of local authorities; apply
right in rem theory in constructing law of property.

Russian Federation is the country whose legal system owns many similarities to that of
Vietnam, this was established basing on the historical relationship between Soviet Union and
Vietnam (Huong Ha My, 2010). Nowadays, the economy of Russian Federation is also the result of
transference from centrally planned economy into market economy and it keeps role as one of the
biggest economy in the world (World Bank, 2018). Simultaneously, the former institution of right
in rem which was not prescribed in Soviet Union’s Civil Law now becomes the basic institution in
Civil Law of Russian Federation. Hence, studying its law and then infer the experienced lessons for
Vietnam in building and completing law of economics and right in rem is absolutely reasonable and
necessary.

* Corresponding author
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2. Material and methods

2.1. This research is implemented relying on the present provisions of Russian Law and
Vietnamese Law and those studies had been published such as:

“Vietnamese economy after thirty years of renovation: In need of the second renovation”
(Doanh Le Dang, 2016);

“Some new theoretical points about developing Socialist-oriented market economy in our
country currently” (Thang Nguyen Xuan, 2017);

“The Legal Nature of Land Use Rights in Vietnam” (Luan Thanh Nguyen, Ngoc Thi Ha, 2018).

2.2, It is also accomplished in the base of simultaneously using different study methods
which are analysis, general, dialectical materialism, interpretation, comparison.

3. Discussion

The first lesson, should there is an economic legal system which is enough in number of
documents and precise in content to deal with socio-economic issues timely and accurately, the
first thing Russia do is to clearly define the feature and aims of the economy which it decides to
follow. It is understandable due to the fact that traits and aim of the economy will determine the
socio-economic development policy. In Vietnam, this policy again determines the described
content of the whole legal system in general and economic law, in particular. Article 1 in Russian
Constitution 1993 had stipulated: “The Russian Federation - Russia is a democratic federal law-
bound State with a republican form of government”. Article 7.1 in Constitution 1993 also
prescribed: “The Russian Federation is a social State whose policy is aimed at creating conditions
for a worthy life and a free development of man”. From the Constitution and other provisions of
law, it is easily inferred that: Russian economy is the market economy yet social direction (socio-
economic economy). This trait has marked the differences of Russian economic law policies in
compared to other countries which have the pure market economy such as the free market
economy in the United Sates (Nghia Cao Minh, My Nguyen Thi Hoang, 2009). This lesson is really
noticeable to Vietnam. Therefore, Constitution 1992 (modified, edited 2001) and especially Article
2, Article 51 new Constitution 2013 which have specified Vietnam as “the rule of law governed the
state” and socialist-oriented market economy has a meaningful significance in building policies and
law proportionally.

The second lesson, law in general and economics law in particular of Russia do not accept
the absolutely freedom in every activities fields, including production and business fields. Article 8
in Constitution 1993 stipulated that The State ensures the freedom of economic activities.
Specifically, in Russia, the union of economics space, freedom in transporting of goods, services,
financial tools, competition support, and freedom of economic activities are guaranteed. Individual
property, State property, municipal administration property and other kinds of property are
approved and protected as well. In Civil Law and other laws both accept this principle of
Constitution; moreover they also recognize conditions, structure to contribute a part in
implementing those principles in reality. However, even in the Constitution and other laws of
Russia, nothing records the idea of absolutely freedom. Every rights and freedom in Russia has
limitation but they must be stipulated in law so that to be effective. Concretely:

- Article 17.3 in Constitution 1993: “The exercise of the rights and freedoms of man and
citizen shall not violate the rights and freedoms of other people.”;

- Article 285 in Civil Code 1994 (edited by Russian Law number 339 date: 03/08/2018):
“The land plot may be withdrawn from the owner, if the use of the land plot proceeds with a crude
violation of the rules for the rational use of the land, laid down by the land legislation, in particular, if
the land plot is not used in conformity with its special purpose, or if its use causes an essential fall in the
fertility of the farming lands or seriously deteriorates the ecological situation, or the constructions built
illegally on land by subjects stipulated in Article 222.2 who did not execute obligations following law
provisions about removing or adjusting to be suitable with provisions requested”.

- Article 10.1 in Civil Code 1994 (ed.) stipulated: “The Limits of Exercising the Civil Rights”,
not admissible shall be actions by the citizens and the legal entities, performed with the express
purpose of inflicting damage to another person, as well as the abuse of the civil rights in other
forms. Not admissible shall also be the use of the civil rights for the purpose of restricting the
competition, as well as the abuse of the dominating position on the market.
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With a view to building a socialist-oriented economy with the characteristic of The State holding
the decisive role in overcoming drawbacks, flaws, failure of economy and ensuring the role of
administrating economy in “the rule of law governed the state following socialist-oriented direction”
under the leadership of Vietnam Communist Party (Thang Nguyen Xuan, 2017), the lesson mentioned
has an important sense to Vietnam in constructing law so that to gain the goal proposed.

The third lesson, about those types of ownership forms, Law of Russia stipulates that the
Right of the State ownership consists of two kinds:

(i) Ownership by the Russian Federation,

(i) ownership by the subjects of the Russian Federation. Article 214.1 Civil Code 1994:
“The state property in the Russian Federation shall be the property, owned by the right of
ownership by the Russian Federation (the federal, or the federally owned property), and also the
property, owned by the right of ownership by the subjects of the Russian Federation - by the
Republics, the territories, the regions, the cities of federal importance, by the autonomous region
and by the autonomous areas (the property of the subject of the Russian Federation). Division of
the State ownership into ownership by the Russian Federation or ownership by the subjects of the
Russian Federation is implemented following the order required by law.

Besides two kinds of ownership as mentioned above, Russia also has a type called “The Right
of the Municipal Ownership”. In Article 215.1 Civil Code 1994: “The property, belonging by the
right of ownership to the urban and to the rural settlements, and to the other municipal entities,
shall be the municipal property”. Ownership of those subjects is not regarded as a kind of the State
ownership yet individual ownership. This form is fully stipulated by law, especially Civil Code with
specific regulation and is executed by agencies, subjects allowed by law.

Therefore, in Russian Law, the State ownership issue and other kinds of ownership are
distinctly stipulated which differentiates between the State ownership and local authority
ownership (called Municipal ownership in Russia). Meanwhile, there is only one kind of ownership
in Vietnam, which is national ownership, however, it is basically the State ownership and there is
not any definition of local authority ownership. This is such an important issue which legal science
in Vietnam lacks of a fully research. Due to the disapproval of those agencies ownership, national
property is not clearly divided among central authority and local authority, which leads to the loss
and inefficiency. Otherwise, many conflicts are also arisen between two agencies and even inside
different local authorities.

In reference to Russian Law of this issue, Article 10.1 Law of Russian Federation number
131 date 06/10/2003 (edited 03/08/2018) about the general principles of autonomous authorities
in Russia stipulates that: “Local autonomous authorities can implement throughout Russian
territory, inside urban area, rural inhabitant are, municipal area, city area and over inner area of
federational cities”. About the economic base of local autonomous authority following Article 49 in
that Law, it includes property within municipal ownership, local budget tools as well as property
right of municipal entity. Municipal ownership is recognized and protected equally in comparison
to others kind of ownership by the State. To overcome mentioned situations in Vietnam nowadays,
it is suggested that there should be a provision which enables and protects ownership of
63 provinces, cities directly under the central government. Those properties which belong to this
ownership must be stipulated in a completely legal statute by Law and also need to be clear in
fundamental foundation, administration rules, exploitation, determination in order to ensures that
every property in Vietnam all has its owner and be used in a scientific, economical and effective way.

The forth lesson, in building Economic Law, it is necessary to freely study, apply and
institutionalize the theories, point of views of former countries; it should not be too conservative
and preconceived as scientific knowledge in general and legal science in particular are common
intellectual property of human being; if any countries find it suitable with the circumstances,
economic condition of their own, they have the right to research and apply. For example: before
1995, Civil Code of Russia (when is Soviet time) did not use the definition of right in rem.
Nowadays, The new Civil Code uses this term. Specifically, section 2 in the first part of Civil Code
has a new name “Ownership right and other rights in rem”.

Currently, Vietnam is pursuing the socialist-oriented economy. This economy, no matter how
specific it is, still brings some similarities to other kinds of market economy and Russia is a
common example. Personally, after research the experience in constructing Civil Code of Russia,
especially the issue of right in rem, Vietnam has more foundations to form the second part of Civil
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Code 2015 following the way of strongly applying the right in rem theories as well as changing
name of part II Civil Code 2015: “Ownership right and other rights of property”.

The fifth lesson, through the research in establishing process and development of Law
about right in rem in Russia, it is noticeable that, different historic times had different types of
rights in rem. Particularly, in Civil Code 1922, there were only 3 types of right in rem. Apart from
ownership right — the main right in rem which is always recognized in Russia, this Law only ratifies
2 limited rights in rem: the right to build on other’s land and mortgage right. After 40 years of
implementation, Civil Code 1922 is now replaced by Civil Code 1964. Instead of ratifying kinds of
limited rights in rem as before, this Law and others related civil documents recognize only one
right in rem — business administration right. Nowadays, the new Civil Code of Russia approves
some limited rights in rem such as easement, possessory lien to inherit all life time with a parcel of
land, forever land use right, trade administration right, business administration right,...
Throughout the study, it is proclaimed that the number of rights in rem cannot be stipulated in an
inflexible or arbitrary way but to be determined basing on the circumstances and socio-economic
development trait of the country in each times. Vietnam must grasp this lesson to avoid the trend
of freely copying kinds of rights in rem due to the fact that each country has their own right in rem.
Besides the same characteristics, Law in each country has particular stipulation to demonstrate its
feature of socio-economic life in every specific development period.

At present, new types of rights in rem in Vietnam have just been stipulated in Civil Code 2015
with the rights in rem which are ownership right, surface right, usufruct right, right to adjoining
immovable property,... In the next time, it is essential to study and add more kinds of rights in rem
in the Construction Law, Land Law, and Law on housing. Especially, land use right must be
recognized — a particular trait of Vietnam because the maintaining of national ownership about
land is a limited right in rem in order to ensure the right and advantage of land using subjects,
which will create a mainstay for the economic development and social stability (Luan Thanh
Nguyen, Ngoc Thi Ha, 2018).

4. Results

This research has cited out five important experienced lessons that Vietnam need to refer to
construct and improve law of economics and right in rem from that of Russia. Besides, the study also
contains the comparison of difference in currently law between Russian Federation and Vietnam.

5. Conclusion

In reference to the experienced lessons from others, each country will soon find an effective
solution in building and completing law of its own. Vietnam is pursuing the aim of constructing
“the rule of law governed the State” and following socialist-oriented market economy with its own
features, however, in comparison to Russia, we can still figure out many similarities that can hardly
be found in any other countries. Therefore, Vietnam should learn from Russian mentioned lessons
because they are absolutely valuable which contribute in the complement of Economics Law and
right in rem of Vietnam in this phase.
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Abstract

The objective of this paper is to analyse to what extent the case-law of the European Court of
Human Rights in the sphere of environment may be relevant for the purposes of corporate
responsibility. For the elucidation of the main research question, the author will first elaborate on the
environmental standards under the European Convention on Human Rights using the methods of both
analysis and description. Second, the article will expose on the legal standing of businesses under this
treaty. Third, the applicability of the ECHR standards on the protection of the environment to business
enterprises will be discussed. As a result of the applied methods and treatments, the author comes to
conclusions that the certain principles established by the practice of the ECtHR are relevant also for
business entities and may serve as guidelines for their activities concerning the environment. Given
that the provisions of the UNGP in this regard are not sufficiently detailed, the norms of the ECHR help
to fill in the gap in the instructions given to businesses. Although the ECHR is only a regional human
rights treaty, the study shows that the standards established therein may be applied universally.

Keywords: ECHR, ECtHR, UNGP, liability, indirect obligations, business; environment.

L’obligation positive de prendre toutes les mesures raisonnables et adéquates pour protéger
les droits que les requérants puisent dans le paragraphe 1 de Uarticle 8 implique, avant tout, pour
les Etats, le devoir primordial de mettre en place un cadre législatif et administratif visant a une
prévention efficace des dommages a l'environnement ...

ECtHR, Tatar v. Romania, Appl. No. 67021/01, Judgment 27 January 2009, para. 88.

1. Introduction

Liability of businesses nowadays in widely discussed in the forums of academia, international
organisations and states (Deva and Bilchitz, 2013; Ruggie, 2007; Legally Binding Instrument, 2018).
However, there are little deliberations (Augenstein, 2011) on how the practice specifically of the
European Court of Human Rights (ECtHR) may shape the concept of corporate responsibility in the
context of human rights. This can be partially explained by the fact that companies are not directly
responsible for the protection of human rights under this treaty. Nevertheless, the situation in our
global world is changing and the time came to rethink limited liability of businesses. The enterprises
today hold much stronger position than in the era of the establishment of international law. Some
companies obtain an income that is higher than the state budgets of small countries and this gives
them a possibility to hold extremely powerful position on the world markets. One must keep in mind
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that the rights bring with them also responsibility. This is even more crucial with regard to the
business activities that could be harmful to the environment.

Today, it is impossible to live on an island; everything is related. Butterfly effect forces us to
think of the environmental conduct, which takes place far away from our homes. When the water is
contaminated in a river situated hundreds of kilometres from our place, it does not mean that we are
safe. The contamination will be spread to the other watercourses, to the soil and to the animals who
drink this water. It means that not only the water itself, but also food produced in this area, will be
dangerous for our health. Such contaminated products can easily appear at the shelves of
supermarkets in our city (as a result of the global economy) and the consequences can be easily
predicted. Therefore, it is clear that the environmental problems of the particular members of
international society are also the concern of the whole international society. All this leads to a need of
rethinking the limited international liability of businesses in the environmental sphere. When the
local governments are not able to control the activities of companies on the appropriate level, the
international society must appear on the scene.

Most of the international law documents regulating the right to healthy environment are of a soft
law nature (Rio Declaration 1992, Earth Charter 1994, Universal Declaration 2005). Nonetheless, in
Europe, we have a powerful tool, the European Convention on Human Rights (ECHR).

Although the text of this treaty does not contain directly the provisions on the right to a healthy
environment as such, the ECtHR has been called upon to decide on various cases in which the quality
of an environment was at issue. It has led to development of the case-law in environmental matters
on account of the fact that the exercise of certain rights may be undermined by the existence of harm
to the environment and exposure to environmental risks. The judgments of the ECtHR are binging
for the parties, which means that their execution may require from the states to introduce regulations
and practices based on the ECHR environmental standards (Biriukov, Galushko, 2018). Accordingly,
one of the additional purposes of this manuscript is to identify these standards in order to create the
“waymark” for business entities in assessing their activities that could be harmful to the environment.

Moreover, it would be desirable to follow the approach taken by Prof. John Ruggie noting that
the purpose of the modern international law, which faces the unwillingness of the state to become
parties to the international treaties, is not to create new legal obligations, but to encourage the
corporations and the states to comply with the certain standards (Ruggie, 2008). These standards
with respect to human rights were summarised in the UN Guiding Principles on Business and
Human Rights (UNGP). The commentaries to the UNGP directly refer to the UN Covenants of 1966
(International Covenant on Civil and Political Rights and International Covenant on Economic,
Social and Cultural Rights). Nonetheless, it should be remembered that the Covenants were
developed also based on the ECHR of 1950. Additionally, the UNGP do not limit the content of
human rights to the UN documents. Therefore, nothing prevents the companies and the states from
taking into account the provisions of the ECHR. Moreover, as it will be shown later, most of the
ECtHR standards are of universal nature.

We all need to care together about our mother Earth. Companies sometimes behave as children
who do not know what is good and what is bad (Mayakovsky, 1979). Although the UNGP remember
the issue of the protection of an environment, it is discussed to a very limited extent. The reference
can be found only in the commentary to Principle 18 of the UNGP, which requires from the business
enterprises to identify and assess adverse human rights impacts with which they may be involved,
including the environment harmful activities. The new draft of the Legally Binding Instrument to
Regulate, in International Human Rights Law, the Activities of Transnational Corporations and
Other Business Enterprises of 16 July 2018 speaks about the environmental rights in its Article 4
titled Definitions, then in Article 8 named Rights of Victims and Article 9 with a title Prevention.
All these provisions discuss the issue of environment from the very general perspective, without
setting forth any specific rules of behaviour for companies. Only Article 9 of the draft treaty
specifies that due diligence should include “undertaking pre and post environmental and human
rights impact assessments covering its activities and that of its subsidiaries and entities under its
control, and integrating the findings across relevant internal functions and processes and taking
appropriate action”. It is of interest that the draft treaty distinguished between the environmental
and human rights. Probably, there existed a need to stress specifically the need of protection of the
human rights in the area of environment.
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Given the aforementioned, the aim of this legal study is to create guidance, which will help the
businesses to better understand the rules of the environment friendly conduct. The case-law of the
ECtHR on the right to healthy environment is a valuable source of information on the subject matter,
which should not be overlooked. The analysis at issue will help to access the impact of the idea of the
corporate social responsibility on the state duty to protect human rights and the obligations of
businesses to respect human rights. All this will give the opportunity for the victims of human rights
violations to have a better access to remedies and to obtain compensation or just satisfaction in the
sense of Article 41 of the ECHR. The first step on this way is to identify the ECHR environmental
standards based on the analysis of the case-law of the ECtHR.

2. Materials and Methods

The study in questions was based on the both well-established and new methods of research.
The traditional methods of the content analysis, collecting data and synthesis were used all over the
text of the paper. The method of description was primarily used in relation to the summary of the
case of Task?n and Others v. Turkey. The explanation on the study approach concerning the
relevance of the ECHR standards to the activities of business entities was given in the beginning of
the third subsection of the current paper.

3. Discussion

3.1. The ECtHR environmental standards

Although the text of the ECHR does not contain a right to a healthy environment as such, the
ECtHR in its case law addressed environmental matters. This was based on the fact that the exercise
of certain rights may be undermined by the existence of environmental risks. The ECtHR has dealt
with the allegations concerning environmental risks mostly under Articles 2 (right to life - Oneryildiz
v. Turkey), 3 (prohibition of torture - Elefteriadis v. Romania), 6 (fair trial - Gorraiz Lizarraga and
Others v. Spain) and Article 8 (private life - Tatar v. Romania) of the ECHR and Article 1 of Protocol
No. 1 to the ECHR (right to property - Pine Valley Developments Ltd and Others v. Ireland).

The ECHR in its jurisprudence refers to different types of environmentally harmful activities,
namely, exposure to nuclear radiation (L.C.B. v. the United Kingdom), industrial emissions (Cordella
and Others v. Italy (no. 54414/13) and Ambrogi Melle and Others v. Italy (no. 54264/15)), noise
pollution (Powell and Rayner v. the United Kingdom), water supply contamination (Dzemyuk v.
Ukraine) and others (Calancea and Others v. the Republic of Moldova). It does not point out that one
type of environmental threat is worse than the other. What is of importance is a level of negative
impacts of such activities. They may not overcome certain boundaries.

The analysis of the ECtHR case-law shows that the following standards which govern
environmental protection based on the ECHR may be derived therefrom. The ECHR imposes on the
obligations:

¢ to adopt reasonable and appropriate measures capable of safeguarding the right of those
concerned to a healthy and protected environment (Di Sarno and Others v. Italy);

e to apply the existing sanction system in a timely and effective manner (Bor v. Hungary);

e to carry out a judicial enquiry into the environmental disaster and to implement land-
planning and emergency relief policies in the hazardous area (Budayeva and Others v. Russia);

e to conduct the investigation promptly in order to determine the responsibilities and the
circumstances in which the environmentally harmful act took place, and thus to avoid any
appearance of tolerance of illegal acts or of collusion in such acts (Ozel and Others v. Turkey);

e to ensure access to court on the environmental matters not only to individuals (Howald Moor
and Others v. Switzerland, and Karin Andersson and Others v. Sweden), but also to legal persons
(L’Erabliere asbl v. Belgium);

e to enforce final judicial decisions concerning the environmental harm (Apanasewicz v.
Poland, Bursa Barosu Baskanhgi and Others v. Turkey or Dzemyuk v. Ukraine);

eto secure the right to respect for their private and family life, namely that severe
environmental pollution may affect individuals’ well-being and prevent them from enjoying their
homes in such a way as to affect their private and family life adversely (Guerra and Others v. Italy,
Task?n and Others v. Turkey, or Deés v. Hungary);
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e to provide an information about the risks that can be ran by living in the polluted area
(Oneryldz v. Turkey);

eto provide an effective and accessible procedure enabling access to all relevant and
appropriate information which would allow individuals to assess any risk to which they may be
exposed as a result of the participation in mustard and nerve gas tests (Roche v. the United Kingdom)
or the use of rapid decompression tables (Vilnes and Others v. Norway), exposure to asbestos
(Brincat and Others v. Malta);

e to strike a fair balance between the interest of the country economic well-being and the
individual’s effective enjoyment of the right to respect for home and private and family life (Lopez
Ostra v. Spain);

e to assess, to a satisfactory degree, the risks that the activity of the company might entail
(Tatar v. Romania);

e to take appropriate measures to remedy the situation of the adverse environmental effects
(Dubetska and Others v. Ukraine);

e to take action to deal with the night-time disturbances (Moreno Gémez v. Spain), to deal with
the problem of offensive smells coming from the tip (Brdanduse v. Romania), to stop the noise and
nuisance (Mileva and Others v. Bulgaria), to mitigate the motorway’s harmful effects
(Grimkouvskaya v. Ukraine);

e to carry out an environmental feasibility study before turning the street in question into a
motorway (Grimkovskaya v. Ukraine);

e to enable groups and individuals to contribute to the public debate by disseminating
information and ideas on matters of general public interest such as health and the environment (Steel
and Morris v. the United Kingdom) and to guarantee the right to impart information on the
environmental issues (Vides Aizsardzbas Klubs v. Latvia);

¢ to take measures to protect a prisoner from the harmful effects of passive smoking where
medical examinations and the advice of doctors indicated that this was necessary for health reasons
(Elefteriadis v. Romania, and Florea v. Romania);

e to ensure freedom of assembly and association to the environmental associations (Costel
Popa v. Romania);

e to protect the property owners’ rights adequately, in particular with respect to the adverse
environmental effects (Papastavrou and Others v. Greece, N.A. and Others v. Turkey, and Turgut
and Others v. Turkey).

The abovementioned standards may be grouped into seven main categories:

1. Securing the environmental rights both on national and international levels;

Embedding environmental rights in the national policy and legal framework;
Establishing control over potentially harmful environmental activities;

Securing public participation and access to information on environmental matters;
Making environmental rights judiciable and enforceable;

Requiring and carrying out environmental impact assessments;

7. Conducting the investigation of the environmental catastrophe adequately and promptly.

Before making an assessment on how these standards may be applicable to businesses with
regard to their environmental activities, it should be examined what is the position of companies in
the proceedings before the ECtHR, what are their rights and obligations under the ECHR. All these
constitutes the legal standing of businesses under the ECHR, which is decisive for the applicability of
the mentioned standards to corporate subjects. The analysis of the standing will be based on the text
of the ECHR as well as on the case-law of the ECtHR.

3.2. The legal standing of businesses under the ECHR

The analysis of the legal standing of businesses in the proceedings before the ECtHR should cover
both the rights and duties of these subjects. Although the text of Article 34 of the ECHR does not
remember the companies, nobody has doubts that they possess certain rights under this treaty
(Emberland, 2006: 35; Rezai, Van den Muijsenbergh, 2012: 49). What can be of interest is the list of
these human rights. The research conducted by the author demonstrates that business entities may
enjoy at least some rights envisaged in the following provisions of ECHR: Article 6, Article 7, Article 8,
Article 9, Article 10, Article 11, Article 13, Article 14, Article 1 of Protocol No. 1, Article 3 of Protocol
No. 1, Article 2 Protocol No. 7, Article 3 Protocol No. 7 and Article 4 of Protocol No. 7 (Tymofeyeva,
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2015). In view of the applicability of the non-discrimination requirements set forth in Article 14 of the
ECHR to businesses, there is nothing to exclude Article 1 of Protocol No. 12 to the ECHR from the list of
the applicable provisions, notwithstanding the fact that the relevant case-law is currently missing.
Theoretically, following the logic of the case of Centre for Legal Resources on behalf of Valentin
Campeanu v. Romania, business entities may allege a violation of all the provisions of the ECHR.
However, it should be remembered that the applicant in the Campeanu case was a non-profit
organisation, which may be different in case of profit-making companies. Moreover, the ECtHR did not
recognise the applicant as a victim under Article 34 of the ECHR but granted them a special status of a
de facto representative. Consequently, it is very unlikely the businesses will be allowed to submit their
claims under Article 2, 3, 4 and the other similar provisions, which have strongly personal nature.

With regard to the possible obligations of companies under the ECHR, it has to be observed
that Article 1 of the mentioned human rights treaty clearly stipulates that the “High Contracting
Parties shall secure to everyone within their jurisdiction the rights and freedoms defined in [this
treaty]”. It means that only the states are directly bound by this international treaty. This
interpretation is confirmed by the case-law of the ECtHR, where the applications submitted to it
against a private business entity were declared inadmissible as being incompatible ratione personae
with the provisions of the ECHR (Mihailescu v. Romania). However, in the case of Calvelli and
Ciglio v. Italy the ECtHR observed: “...The aforementioned positive obligations therefore require
States to make regulations compelling hospitals, whether public or private, to adopt appropriate
measures for the protection of their patients' lives...”. The reference to the activities of private
entities may lead to the conclusion, that under some circumstances the ECtHR also requires
compliance with the ECHR norms with respect to private businesses. Again, it should be stressed that
the direct positive obligations (Akandji-Kombe, 2007: 32) under the ECHR in this regard may arise
for the states only. However, one may distinguish between direct and indirect human rights
obligations (Biriukov, 2015, Karavias, 2013; Vazquez, 2005). A notion ‘direct obligation’ signifies that
there is a duty straight imposed on a person by law and a term ‘indirect obligation’ means that the
duty is implied, derived from the objective and purpose of a statute, in our case from the ECHR.
In this regard, it is possible to say that indirectly the ECHR may impose also obligations on
businesses. The logic is clear: if a private company does not comply with the ECHR norms, in view of
the existence of the states’ positive obligations, the contracting party will be found responsible for
breaches of human rights under its jurisdiction. As a result, the businesses may expect changes in the
legislation or the state practice, which will force them to comply with the ECtHR norms.

Given the abovementioned observations on the position of businesses in the proceedings before
the ECtHR it is possible to suggest a list of Articles, where the responsibility of business entities to
respect human rights may be involved. The preliminary research made by the author demonstrates
that the corporate human rights abuses may be examined by the ECtHR under Articles 2, 3, 4, 5, 8, 9,
10, 11, and 14 (Tymofeyeva, 2017). The indirect obligations of businesses may also be derived from
the norms set forth in the additional Protocols to the ECHR, such as Article 1 of Protocol No. 1
(Fuklev v. Ukraine), and Article 2 of Protocol No. 1 (Catan and Others v. the Republic of Moldova
and Russia). Protocols No. 6 and No. 13 establish obligations to protect human life and are similar to
the notion of Article 2 of the ECHR. Consequently, it is possible to consider indirect duties of
businesses under Article 1 of these Protocols to the ECHR, as well as Article 2 of Protocol No. 6 to the
ECHR. The similar logic may be applied to Article 1 of Protocol No. 12 and Article 14 of the ECHR.
Deprivation of liberty by businesses on the basis of Article 1 of Protocol No. 4 to the Convention and
Article 5 of the Convention has common features, as well as the restriction of freedom of movement
under Article 2 of Protocol No. 4 to the Convention. Accordingly, based on the Storck v. Germany we
may again suppose certain indirect obligations of private companied under these provisions.
In theory, the duties for businesses may arise under Article 3 of Protocol No. 1, Articles 3 and 4 of
Protocol No. 4 and Articles 1 and 5 of Protocol No. 7 to the ECHR. As to Articles 2, 3 and 4 of Protocol
No. 7 to the ECHR, they concern the issue of criminal proceedings before the domestic courts, which
are traditionally managed by the states. Therefore, it would be hard to impose obligations of business
entities under these provisions. However, if criminal justice in a state is exercised by non-state
entities this might become an issue. Nonetheless, the thorough analysis of the attribution of such
conduct to the state under the Draft articles on Responsibility of States for Internationally Wrongful
Acts (Draft articles on Responsibility of States) should be made first.
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In the previous part of this subsection, the legal standing of businesses comprised of their
rights and duties under the ECHR has been discussed. The case-law shows that business entities
under this treaty not only enjoy certain rights, but indirectly should comply with certain human
rights obligations. The further subsection will focus on possible indirect obligations of businesses in
the sphere of the protection of environment.

3.3. Applicability of the ECHR environmental standards to businesses

The third subsection of the paper will discuss the relevance or applicability of the
environmental standards based on the case-law of the ECtHR for the compliance of the obligation of
business entities to respect human rights as set forth in the UNGP as well as in the latest draft of the
Legally Binding Instrument to Regulate, in International Human Rights Law, the Activities of
Transnational Corporations and Other Business Enterprises of 16 July 2018.

Before providing the reader with the results of the author’s research, an example explaining the
methods of work will be given. The results in question are based on the analysis of the relevant
ECtHR’ case-law. Accordingly, the examination of the one judgment of the ECtHR will demonstrate
the approach applied in this research.

The case of Taskin and Others v. Turkey concerned the activities of the Ovacik Gold Mine owned
by a private company. In 1989 the public limited company E.M. Eurogold Madencilik (“the company”),
subsequently renamed Normandy Madencilik A.S., currently Koza Gold Operations Company (Koza
Altin) received authorisation to begin prospecting for gold. The permit authorised the use of cyanide
leaching in the gold extraction process. Referring to the risk of their health and the environment local
residents, who were farmers or stockbreeders, applied for cancellation of this permit. In 1997 the
Supreme Administrative Council of Tyrkey ruled that the use of sodium cyanide presented dangers for
the local ecosystem and for human health. It concluded that the operating permit was not compatible
with the public interest and that the safety measures which the mine’s owners had undertaken to
implement were insufficient to overcome the risk inherent in such operations. The Turkish authorities
were slow to enforce this decision. Meanwhile the company filed new applications for permits, claiming
that it had taken measures to ensure the site’s safety and the authorities granted again permission for
continued operations using cyanide leaching at the mine. Since that procedure did not comply with the
legal provisions, the courts cancelled the permit again and ordered the execution of that decision. In
2004 the Izmir provincial governor’s office ordered the mine to cease gold extraction.

The ECtHR observed that the authorities had not ordered the mine’s closure and refused to
comply with the courts’ decisions for a long period. In spite of the procedural safeguards laid down by
Turkish legislation and the practical effect given to those safeguards by the judicial decisions which
cancelled subsequent permits, the Turkish government authorised continued activity at the gold
mine and thus deprived the procedural safeguards available to the applicants of all useful effect.
The ECtHR found a violation of Article 8 of the ECHR. In accordance with Article 41 of the ECHR
Turkey had to pay each of ten applicants three thousand euros (Taskin and Others v. Turkey). In the
action plan submitted on 22 February 2012 the Turkish authorities indicated that several general
measures have been taken regarding the sanctions imposed for environmental pollution (Taskin and
Others v. Turkey, Appl. No. 46117/99, Judgment of 10 November 2004, execution).

This judgment demonstrates that a private company not only failed to comply with the national
legislation on environmental matters, but also continued to conduct environmentally harmful
activity, notwithstanding the presence of the judicial decisions which stated that the use of sodium
cyanide presented dangers for the local ecosystem and for human health. Given this, the state was
obligated to compensate the victims of these human rights violations. Consequently, it decided to
amend the national legislation and practice in this regard, which definitely had an impact on the
activities of companies in the mining sector. Therefore, from this judgment we may derive at least
following environmental standards relevant to businesses. The private companies are under an
obligation to safeguard the rights of those concerned to a healthy and protected environment.
They are obliged to evade environmental pollution, which may affect individuals’ well-being and
prevent them from enjoying their homes in such a way as to affect their private and family life.
The business enterprises must assess, to a satisfactory degree, the risks that their activity might
entail.

Based on the abovementioned example, the list of the ECHR environmental obligations, which in
theory may be imposed indirectly on businesses, was produced. It includes the following principles.
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e The businesses should adopt internal norms and policies, which would be reasonable,
appropriate and capable to safeguard the rights of those concerned to a healthy and protected
environment (Guerra and Others v. Italy, Task?n and Others v. Turkey, or Deés v. Hungary);

e If a company in its documents set forth the sanction system for breaches of the environmental
rules, these sanctions should be applied in a timely and effective manner (Bor v. Hungary);

e The business enterprises are required to implement land-planning and emergency relief
policies in the hazardous area in compliance with the national and international standards
(Budayeva and Others v. Russia);

e The companies should conduct promptly an internal investigation of ecological disaster in
order to determine the responsibilities and the circumstances in which the environmentally harmful
act took place (Ozel and Others v. Turkey);

e The businesses are obliged to avoid severe environmental pollution, which may affect
individuals’ well-being and prevent them from enjoying their homes in such a way as to affect their
private and family life (Deés v. Hungary);

¢ The business enterprises are under an obligation to provide an information about the risks
that can appear as result from their environmentally harmful activities (Vilnes and Others v.
Norway, and Brincat and Others v. Malta);

¢ The businesses must assess, to a satisfactory degree, the risks that their activity might entail
(Tatar v. Romania);

e They should take appropriate measures to remedy the situation of the adverse
environmental effects (Dubetska and Others v. Ukraine);

o If the activity of a company results in the night-time disturbances, noise and nuisance,
production of offensive smells, etc., the businesses are required to take action to deal with and when
necessary to cease this type of activity (Moreno Gémez v. Spain, Branduse v. Romania, Mileva and
Others v. Bulgaria, and Grimkovskaya v. Ukraine);

¢ The business enterprises are under an obligation to carry out an environmental feasibility
study before commencing their activity (Grimkovskaya v. Ukraine);

¢ The businesses may be required to enable their employees to contribute to the public debate
by disseminating information and ideas on the environment and to impart information on the
environmental issues (Steel and Morris v. the United Kingdom);

¢ The companies should ensure freedom of assembly and association to their employees (Costel
Popa v. Romania);

¢ The business enterprises must take into account the interests of the owners of the property
with respect to their activity, which may have a negative environmental impact (Papastavrou and
Others v. Greece, N.A. and Others v. Turkey, and Turgut and Others v. Turkey).

These general obligations to respect human rights with regard to the environment may be
summed up into the five followings groups. The businesses should:

1) secure the environmental rights both of their employees and all the persons on which their
activities may have an adverse impact;

2) establish control over their potentially harmful environmental activities;

3) secure participation of their employees in environmental issues and to impart information
on environmental matters;

4) require from the related persons and carry out their own environmental impact assessments;

5) conducting internal investigations of the environmentally harmful acts or omissions
adequately and promptly.

As to the subsequent developments in the Taskin case, currently the web of the Koza Gold
Operations Company operating Ovacik Gold Mine contains an information on the social responsivity
in the sphere of the environment. The company introduced its environmental policy, which includes,
inter alia, the following matters: compliance with all applicable provisions of legal and regulatory
requirements, adoption to amended procedures; implementation, assessment and effective control
under environmental factors and risks; communication with local community and stakeholders
about environmental issues and social impacts; conduction studies on reducing, reusing and
recovering of the wastes and reflection environmental performance to the public in an transparent
manner. Moreover, the company carries out environmental measurement and provides rehabilitation
on the subject-matter. As we see, the judgment of the ECtHR had a positive effect on the activity of
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the company and resulted in the due diligence. In the next part of the paper the author will prove that
the environmental standards of the ECtHR are applicable not only to the businesses operating their
activity on the territory of the forty-seven Council of Europe member states, but also to all business
enterprises in the United Nations Charter parties.

4. Results

The conducted research permits to conclude that the business entities may be indirectly
bound also by the provisions of the ECHR and their interpretation in the ECtHR case-law.
The given example suggests that the practice of the ECtHR should be reflected by private
companies in their activities, which may entail risks for the environment.

As it was stated before, the UNGP does not provide the companies with the exact standards of
the environmentally friendly behaviour. This gap may be filled in by the described principles set
forth in the case-law of the ECtHR. The study shows, that given the nature of business, not all of
the ECHR standards are relevant for the companies. Given the fact that businesses are not the
legislative body, it would be absurd to expect from them adoption of laws and subordinate acts.
However, the companies are free to adopt their internal environmental policies.

In view of the role of judiciary in the states, no one expect that the business will make
environmental rights judiciable and enforceable. At the same time, the company may cooperate
with the court by means of providing necessary information. They may conduct also own
independent investigation of the activities, which lead to environmental pollution. In some cases,
they may even provide necessary financial and legal support to their employees who aim to pursue
a dispute on the environmental matters.

It is also true that the businesses are not the part of the execution and may not enforce
judicial decisions. Nonetheless, they may comply voluntary with the judicial verdicts when found
liable for the commitment of illegal acts. In order to act in conformity with judicial decisions and
national acts, the companies may amend their practices, implement and maintain an
environmental management system that identifies, assesses and effectively controls environmental
factors and risks. The businesses may propose their own compensation and rehabilitation to the
victims of environmental violations.

Article 8 of the draft of the Legally Binding Instrument to Regulate, in International Human
Rights Law, the Activities of Transnational Corporations and Other Business Enterprises set forth
the right of victims to environmental remediation and ecological restoration where applicable,
including covering of expenses for relocation of victims, and replacement of community facilities
(Legally Binding Instrument, 2018). This rule reflects the practice of the ECtHR and Article 41 of
the ECHR. Similarly, the requirement of reporting publicly and periodically on environmental
rights matters, including policies, risks, outcomes and indicators as envisaged in Article 9 of the
draft treaty corresponds to the standards of the ECHR.

The Aarhus Convention envisages the obligation to provide for transparent and accessible
dissemination of information on the environmental matters. This is again reproduced in the
ECtHR case-law, which shows that its standards are the same as the ones at the universal level.
The same rules steam from the Rio Declaration of 1992.

Given this, one may conclude that the ECtHR standards in the sphere of the protection of
environment are relevant not only to the companies conducting their activity in the states that
ratified the ECHR, but also universally. The case-law of the ECtHR reflects international
documents in the environmental sphere. This could be confirmed also by the table with the list of
references in the judgments of the ECtHR to the international environmental instruments, which
can be found in the Council of Europe Manual on human rights and the environment (Manual on
human rights and the environment, 2012).

Given the limited space for the publication, it was impossible to describe in detail the relevant
case-law of the ECtHR, where the state was found responsible for the environmentally harmful
conduct of private entities. The future research on the subject matter could concentrate on the
analysis of the judgments relating separately to the noise pollution, industrial pollution, radiation.
The study could also focus on the certain provisions of the ECHR and to deal, for instance,
precisely with the cases, when the activity of business has led to a breach of the right to life
(Article 2 of the ECHR) or the right to property (Article 1 of Protocol No. 1 to the ECHR).

65




Russian Journal of Legal Studies, 2019, 6(1)

5. Conclusion

The purpose of the current study was to conduct an evaluation to what extent the case-law of the
ECtHR could be relevant for the businesses when aiming to comply the corporate responsibility
standards in the area of environment. In order to address this objective, first, the environmental
standards under the ECHR were elaborated on. Second, the author explained the position of the
companies under this treaty. The study demonstrated that businesses possess certain rights under the
ECHR. The list of the provisions of this treaty applicable to companies together with reference to the
related case-law is provided. Then the author expounded on the possible obligations of companies
under the ECHR. The research showed that in view of Article 1 of the ECHR, only indirect obligations
may be imposed on the companies. The corresponding Articles of the ECHR together with the
judgments of the ECtHR on the subject matter were summed up. Thirdly, the paper discussed the
applicability of the ECHR standards on the environmental issues to business enterprises. It was proved
that the majority of these standards concern both the states and private subjects. The proposed list of
the possible indirect obligations, compliance with which may be required in order to preserve the
ECHR standards, was introduced. The tool at issue is of more importance given the absence of the
appropriate rules in the UNGP. In the discussion it was illustrated that notwithstanding the fact that the
ECHR is a regional human rights treaty, the standards envisaged therein may be applied universally.
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